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J 63 = 23 ML T 1=7 L W 186-27 OL 3 253 = 2 VLB 19)8-30 Bom LB641- 
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N .300 = 20 Bnm L R'229 = 37 0 L J 175 = 23 MLT 36 = 3 Pat L W 185= 15 A L J ' 

825 = 45 0 330 = 9 L B>R 114 (P 0) « ... 463 
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-16 AL J 33 = 4 Pat LW 9 = 7 LW 149-37 OLJ !9l = (19l8) M W N iCS- 
22 0 W N 330 = 30 Bom L B 503 = 43 Ind 0.w 253 (PC)' ... 108 

iVeera Basnvataju Pantulu t. Bala-iirya Praead Ran Pantolu, 26 M L T 1—17 A It J 
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Abbas Bandi Bibi v. Abdul Obaui, 47 Ind Oai G73 
Abdul Aziz Haudal v Behari LhI Biswas, 41 If:d Gas TH* 

Abdul Bari Chqwdhry v. M. Jokin, 44 Ind Gas 331 « 
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24 M L T 478 = 36 M L-J 740 
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• 1918 • 

Abdulla V. Nabia, 25 P W R 1918 = 45 Ind Cas 9 

'Abdullabbai Laiji v. The Executive CommiUee, Aden, 20 Bom L R 639 = 43 B 693 = 
46 Ind Gas 721 « 

Abdullah Sah v. Mufanramad Bukar Shah/ 13 P W R 1918 = 43 Loti Caa 127 

Abdullakban v. Abhiman, 45 Ind Cae 531 

Abdulla Koya v. Eacheran Nair, 35 M Ij J 405 = 47 Ind Gas 945 

Abduf Majid v. Kbai^il Rahman, 46 Ird Cas 355 

Abdul Rahman v. Amin Sharifi. 45 C 780 = 23 OWN 927 = 44 Ind Cae 239 , 

Abdul Rahman v. Maune Mii>, 9 L B U 273 
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= 46 Ind Ga^i 441 • 
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Abdul Razaok Bab v. Seeniah, 33 Myn 0 G E 399 * 
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. Adam Khan v. Dattaram, 47 Ind Cas 536 

Adhik^ri VishnimurtbiaTya v. Authaiya. 35 M L J 153=47 Ind Cas 533 
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Aditya Prasad v. Muhammad Mubarak AM Baksh, 21 O C 234 
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Afzal Bhab v. Laohmi Narain, 15 A L J 809 = 40 A 7 ' 

Agabej; v. Musst. Sandari, H Pat L J 573 
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Agent, G, I.»P. By. <3o., Bombay v, Karay'iaJ. 14 N L R 122 

Aghore Nath Banorjae v. K.ilyaneewari Daai. 46 Ind Gas 833 
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Ah Poke V. P. M. A. Nagappa Chesty,* 46 I?id Cas 755 
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P W R 1918 

Ahfaiad Khan v. Gaura, 16 A L J 148= 40 A 235= 13 Ind Gas 5!8 
Ahmad Khan V. Faramauauu, 43 Indi C^'8 356 = 7 P W R 1917 (Rev) = 8 P R 1917 
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Ahmad Yar v. Muhammad Kli.ui, 63 P W R 1918 = 44 Ind Oas 634 
Alimed Din v. Kiahore Chand, 141 P W R *9'8 = 4G Ind Caa 882 
Aja Nasyagr. KarimbakF^h Sarkar, 46 lii i (^as 8!6 

Ajitulla Sarkar v. Nandoor Muhamranid. 22 C W N 9X9 = 43 Ind Cas 464 

Ajnasi Kuar v. Payag Singh, 45 Ind Cam 534 

Ajodhia Bank, Ld., Fyzabad v. Abdul Ghani, 47 Ind Cas 701 
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Akhbar Hasaain v. Karmdad, 90 P R 1918 (F*B) ... 633 

Akhoya Banker Maznmdat v. Rajani Mandal. 23 Q W N 901 « 47 Ind Qaq.d59 ... ' 638 

Alagappa Ghettic|E v. Ohokkalingam Ghetty, 35 MLT 336»S^M J:i*J 137 » (1918) 

M WN 688=8 DW 24=41 M 904 ... 986 

Alagappa Ghettiar v. Lakshmana Ohettiar, 34 M DT 267 ... 1186 

Alagappa Ghettiar v. llutbiah Ghettiar. 3){ M L J 173 = (1917) M W N 740 = 41 M 337 988 

Alagappa Ghettiar v. Mathukamara Ghettiar, 22 MLT 163 = il917)' M W N 669= « 

41 M 307 . . ... 417 

, Alamdar Husdaio v. Moty Ham. 16 A L J 464=46 Ind Gae 383 ... ^ 106() 

Alauddia Sahib v. Secretary of State for India in Council, 6 L W 436=46 *xnd Gas 30^- ' 76 

All Bux V. Kbidir Ahmad, 46 Ind Gae 618 , ... 60^ 

Alioe Thorp v. Sheikh Shammatullah, 3 Pat L J 160 = 44 Ind Gas 739 ' ... 1098 

Allahabad Bank, Ltd. v. Motilal Barman, 35 Ind Gas 95=44 G 448 = 22 G W N 374 ... 300 

Allah Baksh v. Nur Baksb, 20 P R 1918 = 44 Ind Gas 812 163 

Allah Dad v. Fazdbl Dad. 46 Ind.Gas 964 . t * ... 109 

Allah Din V. Fateh Din, 27 P L R 1918 = 31 P R 1918=54 P W R 1918 = 45 Ind Gas 101 813 

Allah Din v. Musst. Badshah Begam, 90 P W R 1918 = 45 Ind Caa 647 196, 1051 

Allah Yar v. Thakar Das. 24 P L R 1918 = 46 P W R 1918 = 44 Ind Gas 9 ... * 826 

Alok Ghaudra Pal y. Jaluram Namasut. 22 G W N 563 = 45 Ind Gas 762 ' ... 636 

Amar Chandra v. Noor Khatiin, 47 Ind Ca<? 777 ... 666 

Amar Nath v. Quran Ditta Mai, 14 P R 1918 = 16 P W R 1918 = 43 Ind'Oas 117 ... 682 

Amar Nath v. Tshar Singh. 99 P R 1917 = 173 P W R 1917 = 43 Ind Gag S60 *... 176 

Amar Nath v. Raghpat Rai. 108 P L R 1917 = 73 P W R 1917 = 26 P R 1918 ... ^ 513 

.Amar Nath v. Rufitanji, 15 P R 1918 = 112 P L R 1918 = 24 P W R 1918 = 4S Ind Cas 

678 * ... ; 638 

Amba v. Shrinivasa Kamthi,, 35 M L J 258 = 24 M L T 207 = 8 L W 460=47 Ind Gas 646 161 

Ambalika Dasi v. Aparna Daai, 45 C 835 = 23 OWN 160 = 47 Ind Gas iOi ... 503 

Ambat Ali v. Lutfe Ali. 25 0 L J 619 = 21 OWN 996 = 41 Tud Cas 116 = 46 G 159 ... 461 

Ambika Charan Chakravarihy v. Sarat Chandra Baeu, 45 Ind Gas 913 ... 291 

Amid Ali v. Abdul ^lea Mosutndar. 42 Ind Cas 616 r ... 974 

Amina Ebatum v. Nafar Chandra Pal Choudhury, 45 Ind Cas 180 ... 934 

Aminuddi v. Ananda Chandra Paul, 46 Ind Cas 924 ... 680 

Aminuddi Dafadar v. Ananda Chandra Pal, 28 C L J 607 ... 678 

Amir Bibi v. Arokiam, 34 M L J 184 = 45 Ind Caa Bl3 ... #175 

Amir-un Nissa V, Ram Charan Das, 31 Ind Ca^ 859 = 22 C W N 143 * ... ^ 261 

Amjad Ali Hazi v. Ismail, 27 0 L J 137 = 44 Ind Cas 504 ... 309 

Ammalu Araroal v, Namc^grn Ammal, 22 MLT .891 = 33 M L J 631 = 6 L W 722 = (1918) 

M W N 110 = 43 Ind Cas 760 ... 934, Q96 

Ammu Amma v. Puthiaparambath Moidin, (1918) M W N 38 = 43 Ind Caa 677 ... 669 

Amraj Smgh v. Sarab Sukh Pande, 46 Ind Cas 650 , ... 219, 405 

Amritabai v. Jabban'bi. 46 Ind Gas 676 .,. 495, 914 

Amriia Lai Riy v. Sacretary ol State, 22 C W N 769 = 28 C L J 6l = 4*o Ind Cas 447 (F B) 10.36. , 
Amritlal Ghose v. Narain Chandra Chakrabarlhy, 46 Ind Gas 395 * ... • 958 

Aifltul Hab-'b v Muhammad Yuouf. 16 A L J 16 = 40 A 125 = 43 Ind Cas 520 ... 697 

Amzad Ali Sikdar v. Naimuddin, 42 Ind Cas 583 * 1007 * 

Ananda Mohan Roy Chowdhury v. Gurudayal Saha, 22 OWN 965 ... 638 

Anandgir v. Sri Niwas, 16 A L J 711 = 40^A 652 = 47 Ind Cas 1008 ... 146 

Anandi Kunwar v. Ram Niranjan Das, 16 A L J 374 = 40 A 505 = 45 Ind Gas 494 ... 1143 

Anaijdir^m v. Gozi K^chori, 27 C L J 459 - /5 Ind Cas 9G5 ... 1163 

* Anand Rao'v. Gitdhanlal. 45 Ind Cas 474 ' ^ ... 046 

Anandrao v. Tukaram. 46 Ind Cas 32G * ... Rl2 

Anantha Ebatta v. Manimam.ale Ananths Bhatta, (1918) M W N 867 ^ ... 183 

Anant Narayan De^^hpandc v. Bamaobandra Gangadhar D(^bpande, 20 Boi^ L R 418 = 

42 B 609 = 46 Ind Gas 4 ... 159 

Ancbal 7. Dalip Sint'h, 10 A L J 779 = 47 Ind Cas 400 ' ... 146 ^ 

Angad Singh v. Zuraw^r Singh, 16 A L J 146=44 Ind Cas 542 '... 96 

Anbayeewari Deni v Hatu Sbiikh, 45 Ind Cas 645 ... 937 

Ankalammav. BeilamChcnch^vya 7 L W 221=34 M L J 315 = 23 M L T 216=41 M 

637 = 45 Ind Oaa 419 ... 338 

Annada Prasanna Lahiri v. Uadulia Mandal, 47 Ind Gas 985 ... 449, 666 

Annamalai Ghettiar v. Palamalai Pillai, 22 MLT 461 = 33 M L J 707 = (1917) M W N 

882 = 7 L W 298 = 41 M 265 = 43 Ind Cas 539 (P B) 243 

Annanajhulu Venkataohallamayya Garu v. Ramagirjoe Nealakanta Girjoe, 41 M 474 = 

. 7 L W 150 = 23 M L T 9 = 34 M L J 15G«(1918) M W N 121=43 Ind Caa 685 (F Bl... 288 

Annapurna Bi\ v. Ramaobandra, 43 lud Cas 178 ... 478 

Annaya Tantri v Ammakka Hoongsu. 35 M L J 196=24 MLT 16d»(1918) M W N 

669 = 8 L W 301 = 41 M 886=47 Tnd Gas 341 .... 562 

Annoda Gbaran Nay a v. Dasarath Haider, 40 Ind Gas 444 ... 689 
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TABLB 09 OASKB OVBBBtTLBb; »3lilk)Wa]><ta$6;; 


97 A 88...R...14 N L B 101-46 Ind Ose 

379 ... 366 

97 A 158...9...16 A L 7 580-46 Ind Cas 

101 ... 966 

37 A 336 (P 0)...P...(l9t8) M W N 903 ... 1017 
37 A 834...0l|t...7 h W 16- (1918) M W 

N 314-48 Ind Caa 166 ... 743 

97 A 334...S...33 Mys 0 0 B 65 ... 1185 

37 A 366... R ft Appr . . 108 P VV R 1918- 

46 Ind 0»s 963 ... 869 

97 A 644...R...43 Ind Caa 603 ... 1117 

97 A 693... R... 46 Ind Gas 336 ... 813 

97 A 665 (667).. .P... 3 Pat L J 438 ... 117 

97 A 670...R...16 A Ij J 683-40 A 690- 

46 Ind Caa 761 ... 901 

97 A 670...P...34 MLJ 413-93 M LT 

303-(1918) M W N 318 = 7 L W 
547-41 M 683-46 Ind Caa 46 (F B) 904 

37 A 670.. .Appr.. .19 P B 1918=60 P 

B iyi8»40 P.WE 1918 = 43 Ind 
Caa 1006 ... 906 

•37 A 704. ..R... 16 A L J 633 = 46 Ind 

Oaa 684 = 40 A 630 ... 706 

38 A 80... F... ‘10 Bom Ii R 473 = 46 Ind 

1 Gas 133 , ... 63‘i 

38 A 78.. .R... 3 Pal D 3 365 = 46 Ind Caa 

388 ' ... 967 

38 A 88...R...16 ALJ711-40 A 66‘i = 

47 Ind Cas 1008 ... 146 


39 A 184...R...48 0 Ii J 193 
' 99 AlS4(P0)...F...86MIi J919-.(1918) 
M W N 666 

99 A:.ie4...R...31 O 0 3&6 
39 A 233...R...16 AhJ 133-40 A 333- 
44 Ind Oaa 736 

29 A 344...F...16 A L J 637 - 90 Bom L 
B 734-33 C W H 649 - 33 M L T 
393-(1918) M W B 386 - 36 M L 7 
99-45 0 738-37 OL 7 633-6 Pat 
LW 73-46 Ind Caa 806 (PC) . ... 
39 A 399...R...43 Ind Caa 603 
99 A 339...R«I. on...7 Li W 104-33 M Ij 
T 70-S4 M £i J 363-44 Ind Caa 
471 (F B) 

99 A 339 (P C)..iR...14 N L R 18-48 
Ind Caa 934 ... 

39 A 386 (F B)...F...93 M £i T 300 - 36 M 
Ij 3 309-(19I8) M W N 349-46 Ind 
Cm 769 

39 A 439.. .Appr.. 45 Ind Gas 331 
39 A 471. ..R... 36 M L 5 287 
29 A 487...R...30 Bom L R 947 
39 A 537. ..R... 33 OWN 793-46 C 663- 
47 ind CasiS'lO 

89 A 601... R... 45 PR 1918 = 84 P L R 
1918 = 77 P WB 19 18 =46 Ind Cas 13 
39 A 6I2...P...16 A L7 691 = 40 A 680 = 
47 Ind Oaa 947 


28 

A 95... 

R.. 

.1(5 A L J 687- 

40 A 536 ... 

30n 

29 

A 667. 

..P...43 Ind Oa.-) 370 = 3 

Pat 

Ij J 


28 

A 112. 

..H. 

..97 P R 1918 

- 173 P W R 



168- 

.3 Pat L W 286 


• • « 

531 


1918 = 

^47 

lad Oas 983 


943 

29 

A 679. 

..R...14N LB 117 = 47 

iDd 

Cab 


28 

A 137.J 

..Dlat...43 P L B 

1918-93 P 



99 



• •a 

624 


W R 

1918 = 46 Ind Caa i 

119 

228 

29 

A 685. 

..P...21 0 C321 


... 

413 

28 

A 240.. 

.R. 

..14 N L B 30 = 4.3 Ind Caa 


30 

A 32... 

Oiat...46 Ind Cas 32l. 



227 


902 



• • ft 

160 

30 

A 75... 

R...20 Bern L B 947 *, 



673 

28 

A 292, 

...out .. .16 AL7 

787-47 Ind 



A 84 (P C)...R...16 A L J 664t=40 A 



Cas 842 


« « « 

938 1 

■ 

1 

575 = 

.46 Ind Caa 905 


... 

541 

28 

A 307.. 

..D. 

..125 P W R 1917-11 P R 


30 

A 84... 

.out. ..47 It'd Oaa 611 



682 


1918 




570 

30 

A 123. 

..P...16 A L 7 929 = 47 

In^ 

Oas 


28 

A 337.. 

R. 

..‘27 C L J 459 = 

= 46 lad Oas 



926 

• 


... 

596 


163 




]029 

30 

A 125. 

..R.. .45 Ind Oas 660 

\ 

t — 

1112 


38 A 408.. Dill . .43 Ind Oaa 154 
28 A439.. H .95 M Ij J 541 = 24 M L T 
361=8 Ij W 589 = (1918) M W N 743 
38 A 483...R...3 Pat L 3 490=46 Ind Caa 
479 

98 A 488...Dlst...6 P B 1918 = 45 Ind Caa 
90 

38 A. 608. .R... 46 Ind Caa 306 
38 A 608.. .F.. .14 N Ij R 41 = 44 Ind Caa 
606 

98 A 670... F... 14 N Ij B 31=43 Ind Caa 

953 

38 A 743. ..Comm. on. ..16 A L J 637 = 
40 A 57‘3 = 46 Ind Caa 976 
38 A 763.. .F... 43 Ind Cas 87 

38 A 771...R...44 Ind Caa 353 ... : 

39 A 10...P...43 Ind Oaa 849 

39 A 15...D...16 A L 7 193-40 A 346 = 
43 Ind Caa 636 (F R) 

39 A 43...Appr...45 Ind Caa 6)3 

99 A 93...R...33 MLJ 759 = 43 Ind Css 

B33 

» A l(i3...R...37 C L 7 389 - 43 Ind Oaa 
740 ■ 


30 A 166.. .Bel on.'.. 45 Ind Cas 906 \... 

30 A 835... R... 119 P U 1918 ' 

30 A 331...Not F...33 C W N931-48I^d 
Caa 153 )... 

30 A 433.. .R... 35 M L J 571-8 L W 5194 
-(1918) M W N 377 .».. 

30 A 455...R...34 MLJ 479 - 47 Ind Oata 
768 .1. 

30 A 476...R...3.3 Mya C C B ISO ..\ 

30 A 497...R...33 Mys 0 CB 69 (PR) ..I 

31 A g...Dlst...43 Ind Caa 176 ..i 

31 A 9...Eipl and Olat.. 3 Fat L J 861— 

4 Pat L W 303-46 Ind Caa 433 ... 

31 A 31...R...16 A L J 693=40 A 668 ... 
31 A 69...R...16 AL 7 76-40 A'lS3- 
19 Or L 7 369 = 44 Ind Oaa 136 ... 

31 A 83 (F Biv.Rel oa...l6 A L 7 160- 
40 A 316 

31 A 82...0UI...44 Ind Caa 663 
31 A 83 IP B)...P...8 P B 1918-44 Ind 
Oaa 169 • ... : 

31 A 176...Dlat...4& Ind Cas 306 
31 A 176 (196)...R...14 N L R 41.-44 Ind 
Cas 506 ... 

81 A 176...P...3 Pat L 7 688-47 Ind Gas 
919 


At Col 706 read 27 A 199 as 97 A 704. 



fjkfisit eABB4 o^Wtvmb, sw^iOitraD. mea. . ‘ ' » 


, ' . Oot. 

St A m...t...l01 F W B 1918*48 Ind 
Oas 989 ••• 689 

81 A 98e...Bal OII...37 DhJ Ul'-lS Ind 

OasSlS * ... 713 

81 A 383...Appv...(1918) M W N 384» 

33 0 W B 677>47 Ind Oas 633 .. 774 

81 A 496...Dltt...37 C L J 141-48 Ind 

iOm 813 t ... 713 

81 A 68S...Bipl and DIst.. 24 M L T 360 

->36 M li I 693 . ... 1149 

33 A 36...R...3 Pat B J 6ie<°'46 Ind Cas 
. 670-S PatliW 147 ... 680 

83 A Cl.. B...34 M li J 873-41 M 427- 
7 I. W 662-23 M LT361 = (1918) M 
W B 386-46 Ind Oaa 18 iF B/ ... 7 

83 A 69...Rel on...3 Pal Jj 3t91^43 Ind 
Oaa 962 ... 374 

33 A 183...F...8 P L R 1918-87 P R 

1817 ... 638 

33 A 306...R ..3 PafL 3 355-40 Ind Oag 
358 ... 967 

33 A 395 (300)...R...14 H Ii R 30-43 Ind 

Oas 903 ... 150 

33 A 361...R ..16 A L J%29 = 40 A 449- 

44 Ind Oas 988 • ... 94 

331^461 . R . 4t M 1037 . 770 

32 A 694.. out ..47 P K 1918-111 P L R 
19l8-.<0 PWR i91a = 43 Tud Oas 

460 ... 51 J 

32 A 613.. R...4d Ind Cao 915 = 4 I at Ij 

W108 . 411 

33 A 7 (la) .R . 21 Mya U 0 B QaO 

(F Bl ... 1188 

33 A 111.. Appl . 16 A LI 653-47 Ind 

4as 83 . . . 444 

33 A 118...F...90 Bom L U 671-42 B 535 



-te 

Ind Cas 7b0 


... 

557 

33 

A 136. 

..Appr.. .46 Ind Gas 

546 


853 

38 

A m.. 

..B...153 PWR 1916 

... 

110 

33 

A 372 

(P C) B...33 51} b 

cc 

B 250 



(F B) 

A 


... 

1188 

33 

A m 

(P Cl ..out 8 P ] 

[jB 

1918 = 



84 P 

R 1917 


... 

536 

33 

A 37b.. 

.Disk. 60 P R 1918- 

-76 

PWB 



1918 44 Ina Cas 883 


. , 

6^0 

38 

A 391.. 

.Dlit ..21 OC aSG 


... 

I6i 

33 

A 421.. 

B and D .43 Ind 

Cas 

196 « 



3 Pat 

L W 232 


... 

760 


33 A 468 (F B)...R...45 P B 1718-84 Pat 
L B 1918-77 P W B 1918-46 lud 
Cas 13 ... 1019 

33 A 479...R...3S M li J 661 ... 941 

83 A 483...B...‘i0 Bom L B 354-42 B 352 


000 , 

88 A 748...0lit...71 P B*1918-44 Ittd Ota 
• 866 ... 17S 

34 A 4...F...92 P B 1918-44 Ind Oaa 

814 , ... 899 

34 A 26 . Appr...46 Ind Oas 646 ... 868 

34 A 33...F...38 0 £> J 133 ... 196 

34 A 33...F...14 NLB 66-44 Ind Cas 
* 61 ... 308 

34 A 36, 21 O C 143-46 Ind Oaa 808 !!! 464 

34 AS6...R ..38 PB 1918-123 P Ii B 
1918-68 PWB 1918-46 Ind Caa 
70 ... 466 

34 A 49 ..R.. 22 0 W N 517-44 Ind Oas 

694 ... 607 

34 A 49...F ..36 P B 1918-114 P L R 
1918-61 PWR 1918-44 Ind Cas 
863 ‘ ... 333 

34 A 49...R...39 PL R 1918-98 P B 

1918-45 Ind Oas 900 ... 332 

J4 A 102. F ..8 L W 178-24 M L T 133 
= 36 M L J 467 - (19/8) M W N 606 
-47IndCas8H4 ... 836 

(Ii A 109 ..R ..9i OWN 846-39 OLJ 

24-47 Ind Oas 051 ... 674 

34 A 207 Dlit .16 4 L J 166 - 40 A 618 

-46 Ind Caa «6 ... 671* 

34 A 2ld iP C) ..R...i0 Bom L B 408- 

43 B 636 -4G led Cas 23 ... 734 

34 A 311 (P 0) ..R ..20 Bom L B671- 

43 n 5i}-l6 Ind Cas 750 . 567 

71 A 314 F ..41 Ind Cas 146 ... 557 

*14 A 331...R ..14 N L R 50-44 Ind Cas 

51 ... 561 

34 A 383.. R ..14 NLB 30-47 Ind Oas 

903 ... 160 

34 A 306 (P CI...R ..34 M L T 538-41 M 
6oO - 8 I. W 28 - 34 M L T 33 - (19181 
51 W N 448-45 Ind Cas 867 ... 736 

34 A 455 ..Appr ..44 Ind Cas 646 — 4 O L 

J 714 ... 1169 

34 A 196 . out . IS 0 934-27 OLJ 374 

-45 Ind Cas 338 ... 710 

34A496...R 32 0 WNe03-47 lDdOa8 

503 ... 719 

34 A 496 ..Appr...45 Ind Oas 166 * ... 316 

34 A 496 ..F...89 f W R 1910-87 P L B 

918 ... 936 

34 A 505 <F R) ..DUf ..44 Ind Oas 146 .. 667 

35 A 48 (P C) . R ..34 M L J 79-7 L W 
339 -(1918) Id W N 363-44 Ind Cas 

131 . • 967 

35 A 74 ..DItB...3S M L J 666 ... 1099 

36 A 80 (P 0)...Rel on 35 M L J 609- 


-45 Ind Cas 666 ... 467 

83 A 626...Appl...43*Ind Cas 74 ... 339 

88 A 684.. Appr ..137 PWR 1918- 

46 Ind Cas 669 ... 1080 

88 A 645...AppF...46 Ind Oas 331 ... 337 

*38 A 660.F...38 CLJ 4-47 Ind Cas 
111 (F R) * ... 1135 

88 A 660...Appr...33 OWN 116 ... 771 

88 A 683...R...16 ALJ 98-40 A 187- 

43 Ind^ 646 ... 1133 

88 A 7S8...R...8 Fat L J 965 -46 Ind Oaa 

868 ... 967 


46 led Cas 62 = 7 L W 2i6 ... 1147 

35 A 145 ..R ..31 51 L T 178-34 51 LJ 

170 = 7 L W 391 = (1918) 5t W N 300 
-41 M 629-45 Ind Cas 746 634,668 

36 A 303...Rel OD...34 51 L J 79-7 L W 

339-(1918) 51 W N 363-44 lud Cas 
133 ... 967 

36 A 307...Dliaffirmed...(1918) M W N 

144 - 36 51 L J 380 - 44 Ind Cas 673... 77S 
36 A 3U...R...31 0 0 374 ... 1161 

36 A 311...R...3 Pat L J 199 -45 Ind Oas 

749 (FB) ...1163 


UUloI 1186 read 38 A 860 as 83 A 660. 


At Ool 661 nad 83 A 384 as 84 A 934. 



TABIiE OP 04 ^ OVaBftlTLlEO, VOIiSjOVWDi a«d. 


86 A 968...F...64 Ind cTu 938 ... 630 

86 A 383...Appr...46 Ind Caa 313 ... 346 

86 A 336...B...33 Uys C 0 R 89 (F B) ... 1190 
86 A 331 (P 0)...R,..96 P R 1918»47 Jod 

Oas 963 ... 138 

36 A 4l0...8...46C 934 o37 CL 3 374- 

46 Ind Cas 338 ... 710 

36 A 410...Dlit...88 P W R 1918-87 P L ' 

B 1918-89 PB 191R-46 lod Oas 
688 ... 936 

36 A 437...F...34 M L J 651-46 Ind Cas 

973 %• 8 

36 A 465...Dlat...l6 A LJ 939-47 lad* 

Oas 936 ... 596 

36 A4C6...F...33MLT81-7L W411- 

(1918) M W N 374-44 lud C«g 399... 13 

85 A 513 (F B)...Goranient«d upon... 16 A 

LJ 249-40 A 300 - 44 Ind Cae 919... 96 

86 A 8...0Ut...l6 A L J 456-40 A 682- 

46 Ind Oas 394 ... 931 

36 A 3!...R...36 M L j 666 ... 1099 

36 A 40...R...3 Pat L J 443 ... 371 

36A 69 (74)...R...33MLTB9-34M L 

J 71-45 Ind Gas 763 ... 311 

86 A 81 i9L)...F...3B C L j 306 (F B) 758, 759 
'36 A 81...F...44 Ind CaaC15-4 O L J 

744 ... 1159 

36 A 195...R...35 M L J 367 ... 833 

36 A 368.. .F... (1918) 51 W N 173-44 Ind 

36 A^IW^Ip C)...R...20 Bom L R 481= 

43 B 309-46 lod Cas 107 ... 341 

36 A 389...F...43 Ind Caa 196-3 Fat L W 

332 ... 760 

36 A 350 (PCI...R...20 BomLR 481- 

43 B 309 - 46 Ind Cas 107 ... 341 

<36 A 350 iP C)...R...3S M L J 194 ... 831 

t 36 A 350...Rei on. ..31 O C 176-47 Ind 

Oas 306 ... 491 

36 A 370.. .R... 30 Bom L R 354-43 B 363 

-45 Ind Cas 555 ... 457 

36 A 383. ..F... 45 Ind Cas 76 ... 533 

36 A 383 (P C)...Ref to. ..33 Mys OCR 

350 IF B) ... 1188 

S3 A 493...F...43 lad Caa 175 ... 1036 

86 A 507. ..R... 43 Ind Cas 3i5 <F Bt ... 179 

36 A S29...R...40 A 411-16 A L J 236 = 

44 Ind Gas 697 ... 386 

36 A 539.. .R... (1918) M W N 655 ... 962 

36 A S33...R...32 C VV N 831-16 Ind Cas 

602 • < ... 128 

36 A 551.. .out. ...35 M L J 287 ... 822 

37 A 32...B...i6 ALJ 85-40 A 203- 

40 Ind Cas 870 ... 704 

37 A 56.. .out.. .16 ALJ 313-40 A434- 

45 In 1 Cas .37 ... 973 

87 A 6d...R...22 C VV R 700-46 I;id Cas 

335 926 

37 A W...B...22 C W N 704 -46 Ind Oas 

377 ... 930 

37 A 113. 7 L W 301 - (1918) M W R 326 

-43 Ind Oas 801 ... 373 

37 A 11.3...R...(19I8) M W R 107-41 M 

435 < 43 Ind Cas 906 ... 803 

* At Col 831 read 6 51 L J 194 as 35 M L J 

194* 

‘t At Ooi 491 read 36 A 350 as 86 A 350. 


87 A 139 ..Appr...48 Ind Oas 664 .1'. 

87 A 179...APPF...46 Ind Oas 368 
87 A 400...R..J16 lad'Ona 618 
87 A 414...F...7 L W 36l-(1918) M W H 
336-48 Ind Oas 801 
87 A 456. ..F...43 Ind Oas 154 
37 A 466...AppF...45 Ind Oas 831 
37 A 461...Dlst...43 Ittfl Oas 861-4 Pat 
L W 86 . • ••• 

37 A 474...Dlst./i34 5. L J 646 - 8 LW 
176-30 Bom LB 6C7-33 M Jj 
388-(1918) MWR 383-16 A LJ 
409-37 C L J 648'-4 Pat L W349- 
33 0 WR 697 - 45 0 748 - 45 Ind 
Oas 1 (P C) , . 

37 A 631...R..i01 <0 C 188-47 Ind Oas 
868 

87 A S3S...F...34 M L J 690 - 33 M L T 
373-8 L W 103-41 M 743-(1918)< 
M W R614-45IndCtes774 (F B) ... 
37 A 604...Dlse...3 Pat L J 66.3 
37 A 634... R... 36 M L*J 414-S4 M L T 
370 = 8 L W 406 = (1918) M W N 917 
-41 M 1043 

37 A 638...R...t6 A L J Vl-40 A 198- 

44 Ind Cas 34 ... r 

38 A 31...R...7 L W 438-45 Ind Caa 76 ... 
38 A 2l...Appl...S5 51 C J 662-8 L W 

526 - 34 51 L T 486 =(1916) 51 W N 
792 

38 A 62.. .R... 3 Pat L J 016-46 Ind Cas 
670 = 6 Pat L W 147 

38A72...R...I6 ALJ 374-40 A 505- 

45 lud Oas 494 ... ; 


38 

A )26. 

..F...23 51 LT 246 = (1918) 51* 



W N 

892=44 Ind 0»s 606 • 

630 

33 

A 150 1 

iF B)...F.. .11913) M W N 844 

161 

38 

A 160.. 

..OiBt...21 0 C 386 

162 

38 

A 181.. 

..F...14 R L B 27 = 43 Ind Cait 



940 

... 

212 

38 

A 134 

...Appr...l37 P VV R 1918 = 



46 Ind 659 

1080 

38 

A 212.. 

..Not F ; 21 0 C 176 - 47 Ind 

. 


Oas 206 ‘ 

291 

38 

A 271., 

..R...45 Ind Cas 219 

85 

38 

A 349.. 

.Appr...U V B 11918) 1st Qr 79 



= 46 

Inn Cas 323 

742 

38 

A 416.. 

.Disc.. .3 Pat L J 663 (F B) ... 

549 

38 

A 488., 

..R...16 ALJ 374-40A 505- 



45 in 

d Cas 494 

1143 

38 

A 540.. 

.R...7LW 284= (1918) 51 W 



N 139 » 44 Ind Oas 447 

820 

33 

A 540.. 

.R...32 C W R 637-45 lod Cas 



78d 

... 

741 

38 

A 627.. 

.F...43 Ind Oas 625 

270 

39 

A 61...: 

F...23 51 L T 245 -(1918) 51 W 



N 892 = 44 Ind Gas 605 

580 

39 

A95.,.i 

R...22 0 W R 709 - 44 Ind Oas 



915 

.R...l0A411 = ldAL J 286- 

934 

39 

A 114.. 



44 Ind G<»b 697 

288 

39 

A 114.. 

.F...16 A LJ 611-46 Ind Oas 



103 

1 ••• 

286 

39 

A 114.. 

.R...22 C W R 760 -46 Ind Oas 



783 

... 

287 

39 

A 173.. 

.R...16 ALJ 399 - 40 A 449- 



44 Ind Cas 988 

39 A 178 (P C)...R...31 O 0 984 


94 

498 



ii 

. OOL. 


39 

89 

80 

89 


.89 

39 

89 

89 

89 

39 


A 487 (P C)...R...16 A L J 769-47 Ind 
Oa8 884 I ••• 1066 

A 487 (P 0)...R...7 h W 407^47 Ind 
Ou 884 * ... 684 

A 487 (P 0) .. F...36 M Ii J 883 ... 639 | 

A 487...R...86 1C L J 461^47 Ind Oaa 
193 ... 639 

A 487 (P 0)...F...14 N El R 41»44 Ind 
Oss 60S . ... 636 

A 437...R...14 N L B 66-44 Ind Oaa 
01 • ... 661 
A 437 tP .C)...ExpI...31 O 0 300- 
47 Ind Caa 987 • ... 636 

A 437 (P C)...DUt...16 P R 1918-113 
P 1/B 1918-34 P W B 1918-43 Ind 
Oaa 678 • ' • . ... 638 

A 437...F...10I P W B 1918-45 Ind 
Caa 989 ... 689 

AJ336...DIH...8 L W 136-34 M Ei T 
106-(1916) M W N 479-47 Ind Oaa 
308 ... 931 

A 633...R...93 0 N 704-46 Ind 
Caa 377 ... 930 

A641...Rel OD...31 0 0 176 -47 Ind 
Caa 306 . ... 491 

^ Allahabad Law Journal 

1 A L } 318...F ..16 A ti J 133-40 A 333 

-44 Ind Ga!) 738 ... 761 

1 A El J 509...F...16 A L J 964 ... 1038 

3 A El J 37...R and ipor...lOS F W B 

1918-45 Ind Caa 963 ... 869 

L J 199...F...47 Ind Caa 894 - 6 0 L 
3 546 ... 100 

3 AliJ331...F...46 1ndCa8 336 ... 813 

3ArjJ331...Dlit...43IudCa8 57 ... 991 

3 A LF 390...Appr...l9 P L R 1918- 
60 PB 1918-40 P W R 1918-43 
Ind Oaa 1006 ... 906 

3AL14l6...R...47IndCaa9C0 ... 177 

3 A L J 47i...Dlat...4S Ind Caa 519 ... 799 

3 A Ii J 461. .D)ic...3 Pat h 3 663 (F B;. 549 

..3 A Ii 1 481. .Appr...4S lodOas 544 ... 100 

3 All A 794. .R...X6 A L J 505-46 Ind 

Cae 76 898 

• 4AtiJ 461. .DUt...»n PWR 1918 . 908 

4AL 3 461. ..F... 150 P W R 1918 = 

47 Ind Can J2 ... 139 

4 A L J 543.. .Dili.. .16 A Ii J 797-47 Ind 

Caa 843 ... 938 

4 A L J 673...P...43 Ind Oaa 196-3 Pat ' 

I. W 333 ... 760 

4 A L J 583...F...43 Ind Caa 370-3 Pat 

Ii 3 168=3 Pal Ii J 38S ... 631 

4AIjJ717...F...lffALJ 377 = 40 A 387 

= 45 lud Can 488 ... 811 

6 A L J C7.'..DUt...l7 Ind Ois f?ll ... 631 

6 A Ii J 331...R...I6 A L 3 683-40 A 690 

= 46IndC8a7Ci ... 901 

6 A L J 94...R...33 M Ii T 345-(1918) 

M W N 893-44 Ind Caa 605 ... 530 

6 A L J166, 16 A L J 81-47 lodOasSll. 375 
9 A L 7 65^...F...1G AliJ 859-46 Ind 

Caa 338 ... 1045 

6 A El 7 713...R...16 A Ei 7 339 - 40 A 449 

-44 Ind Caa 988 ... 94 

e A L 7 763..F...101 P WB 1918- 
46 Ind Oaa 089 ... 639 


7 A L 7 666...R...16 A J 988 
•T A El 7 S1S...F...16 A L 7 891 >46 Ind 
Caa 764 

7 A L 7 861...R...3 Pat L | 96 - 44 End 
4XS 

7 A Ii 7 1164...R...168 P W B 1916 "! 

6 A L 7 I63...R...16 A L 7 841 

8 it El 7 306...B ft 0...43 Ind Oaa 196- 

8 Pat L W 333 

8 A El 7 409...R...31 O 0 188 - 47 Ind Oaa 
658 ... 

8 A L 7 636...D...40 A 396-16 A L 7 366 
-44 Ind Caa 1006 

8 A L 7 680...Appi>...137 PW B 1918* 

46 Ind Caa 659 

8AL7 831....R...16 A L 7 61-47 Ind 
Oaa 311 ' 

8 A L 7 9lO...Oiat...l6 A L 7 611-40 A 
637-46 Ind Caa 935 

8 A L 7 931. ..D... 16 A L 7 137 - 40 A 338 

— 43 Ind Caa 514 * 

8 A El 7 940...R...16 A 1. 7 93.3 

9 A L 7 569...R...40 A SSI - 16 A L 7 437 

-47 Ind Caa 563 

9 A Ei7 672...R...l6 AL7 631-40 A646 
-46 Ind Ca<!!l71 

9 A L 7 771...F...16 A L 7 249-40 A 800 
—44 Ind Caa 919 

9 A L 7 794...AppF...37 C L 7 377-33 0 

WN3!2 

10 A£i7 )06...F...]6 A L 7 783-47 Ind 

Caa 837 ... 

10 A L 7 i67...R...35 M L 7 987 
10 A L J 408...Dlat... 16 A L 7 933 
10 A Ii 7 4I3...F...43 Ind Caa 175 

10 A L 7 480...DUt...40 Ind Gas 361 ... 

11 A L 7 338.. .F... 16 A L 7 55-40 A 143 

— 44 Ind Oaa 689 

11 A L J 383...F...16 A L 7 465-40 A 
618-46 Ind Caa 186 
11 A L 7 44.5.. .R... 91 O 0 967 
11 A L 7 671... R... 16 A L 7 933 
11 A L J 7I3...R...i6 All 7 495-40 A 
6i3— 16 lud Cas 71 

11 A li J .9)4...DI|t...4S Ind Caa fIDO ... 
11 A L J 877.. AppI ..43 Ind Caa 175 ... 
13 A li J Hi.. F...43 Ind Caa 196-3 Pat 
L \V ‘i.Vi 

13 A Ii J 316. ..F... 47 Ind Oaa 611 
13 A ti J 3S7...Not F...(1918} M W N 
507 

13 A Ii J 417.. .F... 4.1 Ind Oaa 196-3 Pat 
liW'i'i 

13 A Jj J 8i5...R...4.5 G 630 

11 A L J 8 3...Di|t...l6 A L 7 783- 

47 III.! Cii'i 857 ... 

13 A Ii J 8<)C....Rol on. ..3! O C £17 

12 A Ii J 899...R...iG A L J 150-40 A 

218 

13 A n 7 1065... R... 16 ALT 133-40 A 

331-44 Ind Oaa 728 
13 A L 7 1363... R... 16 A L 7 9.33 
13 A Ii 7 no ..Dial...? L W 315-34 AC 
L 7 460-46 Ind Caa 35-41 M 366 
IF B) 

13 A L J 278...Dlit...l6 A L J 933 
13 A L J 46i...R...l6 A L J 44»40 A 136 
»46 Ind Oaa 560 


Ooii. 

m 

691 

186 

110 

110 

760 

477 

*970 

1080 

375 

1106 

676 

621 

800 

634“ 

95 

439 

1003 

893 

6il 

1086 

1146 

937 

671 

669 

631 

1043 

1009 

1086 

760 

589 

975 

760 

468 

1003 

1111 

287 

764 

631 


7C5 

631 

941 


94 
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^ TABLB OS' 0|BSS 07BIUKOLSID, BOIiLOWBOfaxo 


GOI^. 


OQ42 

16.. .phtv _ 46 Ii 

5.. .R.,,3fc OC 

3.. .R...1CV r. 

64.. . 21 0 In I 


..»l8t...l6 A L J 78T 
47 tnd Cat t^jg 

13 A r, J 4e6...Dlit' 

13 A ti J 745- 
13 A L J 793. 

13 A L J &54 
558 

13 A Zj J 085. ..Not P?}l 21 O O 

47 Ind Cas a06 “ 

14 A L J 4l.. Dlit...l6 A L J <0-40 A 

883 = 47 "’r.i CVs a;j3 

HALJ 84,..R...J6 a LJ 711-40 A GClv] 

= 47 lud Cafi ?003 . ^ 

14 A 7j J in...Appr ..137 P W R 1918 ''‘' 


.45 Ind Cas 6l3 
357 
J 993 

88 = 47 Ind Cas 


176- 


»46 It-q 850 
14 A L J 375. .. Diet.. .3J 0 C 3C0 

^ '6 A L 1 859 = 46 Ind Cas 

338 

HALJ 328...P...10 A 553 = 16 A L J 
438 = 47 Ind Oas 661 
HALJ 677...F...35 M L J 666 
HALJ 772. ..R... 21 0 (1 af.5 
HALJ 10I7...R...21 O C 341 
HALJ 1138...R...16 A L J 683 = 40 A 
, 690 = 46 Ind Cftfi 761 

14 A Ij J 1216...P...(l918f W N 6o5 !*/. 

16 A L J 41...R...43 Ind Caa^SQ 

15 A L J 49..,F...16 A L J 466 = 40 A 582 

= 46 Ind Ca8 894 

ISAf-iJ 6‘J...F...27 CL J 461 = 44 lud 

^AQ fi&l 

16ALJ 437 (PC)...R... 16 ALJ 762*= 

47 Ind Cafl 864 

• 15 A L J 437(PC)...R...21 OG 156*= 

46 Ind Caa 860 

16 A L J 437. ..F... 101 P W R 1918 = 

45 Ind Cas 989 

16 A L J 473... Approved. ..3 Pat L J 456 
= 46 Ind Oaa 234 

15 A L J 511... R... 16 ALJ 625 = 40 A. 

579=47 Ind Cas 4 

16 A L J 525,..DI|t..,140 P W R 1918 = 

46 Tnd Gas 679 

•• * r. J 537 = 70 Bom 

L R 791 = 22 C W N 649 = 23 M L T 
392 = (1918) M W N 386 = 35 MLJ 
99=45 C 733 = 27 0 L J 632 = 6 Pat 
L W 72 = 45 Ind Caa 806 IP 0) 

16 A L J 734...R...16 ALJ 85-40 A 203 
= 40 Ind Cas 870 
16 A L J 7.84...P...35 M L J 507 

15 A L J 761. ..R... 16 ALJ 96 = 40 A 187 

= 43 Ind Caa 645 

16 A L J 433...DUt...l6 ALJ 717 = 40 A 

674 

^93-DI*t...I6 ALJ 717 = 40 A 
674 

16 A L J 635...DI|t...l6 ALJ 717 = 40 A 
674 

16 A L J 607. ..R... (1918) M W N 902 

Allahabad Weekly Notes. 

1 WN 

AWN 118851 100...Appr...46 Ind Caa 24a 1117 
awn (1889) H9...F.^J0 P L R 1918- 
41 P W B 1918=44 Ind Caa 23 ... 1066 


1080 f 
804 I 

. 1045 

410 

1099 

636 

811 


AWN (18891 160...ippt...43 Ittd -Osa 
938 660 • .v 

714 AWN (1S93)!i 10...P..,97 PWB1918-i 
663 46 lad Caa 948 

901 AWN (1894) H1...F...46 Ind Caa 883 ... 

AWN (1897) 168...Dlat ..139 P W B 
477 1918 = 46 Ind Caa 541 

AWN (1898) 10...R...t6 ALJ 56=40 A 
491 143=44 Ind Oae 689 

AWN (-1893) '21S...Appl...43 Ind Caa 
741 175 * 

AWN (1898) 215...R...3 PatL-J 361- 
H6 4 Pat L W 303 = 46 Ind Caa 432 ... 

AWN (1904) 95...Dl8t...l61 P W B 1913 
. =47 Ind Caa 351 

A W N (1904)-267...R & Appr...l08 P W 
R 1918 = 45 Ind Caa 9G3 

(1905) 40...R...16 ALJ 81 = 


CQ)&a 

249 

868 

507 

728 


47 


W N 8r)...R...'t7 Ind Cas 960 ... 

W N (raoJf^'o! ^ ft 19*8“ 


1086* 

406 

156 

859 

376 

177 


■JOl 

962 

243 

931 

1076 

1066 

630 

539 

933 

448 

I 

401 j 


HO 

?04 

74G 

1122 

L044 

L044 i 

1044 

1017 


787 = 


6tq 37 J 


06 PR 4;9)8 = 70‘P W R (>9l8) 

45 !ud t 

AWN (1906) m ' T 

AWN nii05i ^ 23)...F...6l P R 1918 

A WN, 1.05) 7^42^ P WR^ 

1918 = 47 Ind Caa A -rH ^ ••• 

AWN (1905) H0...ApprM9itWl»^atft 
19I8..60PR I91cl = 40 
= 43 Tnd Cas 1006 ' Tn t 

AWN (1906) 6...DUt...t6 A L . ^ 

47 Ind Cas 843 

AWN (IPOT) 211...F...4'5 Tnd C«. . 

3 Pat L J J(,8 = 3 Pat L VV 28(ia)'. r't 
AWN (I90V !'02...R * E*pl...]6 f ^ ^ 

996 . L' - 

AWN (1908) 902...F...20 Bora Li 

42 B 136-43 Ind Cas 729 Qe 

A W N (i90d) 243...R...2L 0 0 357 .. ““ 

Bengal Law. Reports. 

“ ^ ^ I0-lnd*“ 

43 Ind CarJ 77t) , . 

2 B L R jP C‘ 4.. Expl...35 M L J IQi 

a918) M W N 662-41 M 840 7*9 " 

47 Ind Cas 606 <F B; 

2 B L R (F B) 7;j...D»t...40 P L R lo/ * 

4 B LR (A C) 29...R...27 C L J 474- 
43 Ind 0.6 734 f 

4 BTj R (A C) 66...R...43 Ind Caa 883 


706 

812 


511 


906 

933 

531 

572 

541 

662 


19C 


1059 

704 


LI 


•As Col 6S0 read 12 0 C 156 as 21 0 0 166.~ 


4 B LR 2C5...R...14 PR 1319 = 16 PWR 
19l.S«43 Ind Ods 117, 

I *5 B L R 52)...E*pl...36 MLJ 169- 
j M W N 662 = 41 M 840- 

I 47 Ind Oas 606 (F B) 

8 B L B l65...R...'d Pat L J 476=46 Ind" 
Cfis 556 

® ® S R *p5...]fcxpl...4l M 638-44 Ind* 
Cas 308 

8 BLB 433...R...45C818 

1 S r 5 '*’'‘■■•'*•••43 Ind Can 603 . 

3 ® ® 348 (P 0)...DI»t...86 M L J 681 

= (1918) M W N796-41 M 923 ... 


26 
3*^766 

530 ^9 
10 . 

934 u 
6 ( 

286 
no 
12^6 
lllv 


'8 

7 


♦At Col 1069 read 6 B L R 231 bb 6 B £ R 52] 


misi 

70 94 
A38 



• ' * 

OOli. 


B L a m...K.Mo a m . 

«B B a 377...r...3 Pat L J 199-15 Ind 
Om 749 (FBI , • ' 

11 B L B 46...F...46 PB 1918 >45 P L R 
. 1918>83 PWB 1918 = 43 Ind Cai9 

666 

11 B L B 331...Rel on... 16 A li J 360> 
.40 A34(>46 IndOts 640 (F B) ... 
la B L B 4a...R ..33 C W.B 1043 
iaBIiB4a...F...l44 PWB 1913>46 
Bid Gas 888 • 

,13 B L B*at<i...F...36 M L J 159 -(1918) 
M W N 663 = 41 M.940-47 Ind Ow 
608 (F B) 

13 B Ii B 396...R... t5 G 836 = 33 OWN 

160- 47 lo'd Ca9*40a 

13 B £i B App 13...Appr...71 P B 1918 
— 44 Ind Oaa 866 

13 ao B 205...R...14 N £i R 181 

14 B li R 187 (P 0)...R...14 N L R 41 = 

44 lud Gas 506 

14 BIiR450...F...l4Nr..R 13 = 43 lud 
Oati 381 

. 

I. L. R. Bombay Series. 

1 ]^76...F...30 Bona L R 335 = 43 B 357 - 

45 lad Oaa 660 > 

1 B 335.. .out.. .30 Bom JjR 343 = 45 lud 
Oaa 677 

1 B 348...R...30 Bum L B 413 = 46 Tnd 
0&8 49 •• 

3 B19...F...85 MLJ 169 = (1918) MW 
N 662-41 M 810-47 Ind Caa 606 

(F B) 

3 B 370...8...3P Bom L B 918 
3 B 38e...R...ll N £i K 83-43 lud Cia 
943 

*3 B 388...Dlit...3 Pai I. J 663 IF B/ '.!! 

3 B S47...46 Ind Oaa 860 
3 B 9...R...30 Bom I| K 451 = 43 B 613- 

46 Ind Caa 140 

3 B 141...R...30 Bom FiR 16^=11 B i 18 = 
43 Ind 0*1^7.38 

3 B 19S...DUt...37GLJ 141 = 43 Ind Caa 
813 

3 B 333 ..0lit...30 Bom L B 454-43 B 
613 = 46 Ind Oaa 110 
8 B 34a...R...a3 0 W N 93 
3 B 373. ..R... 44 Ind Caa 435 
3 B 313...R...33 OWN 641-37 G £i J . 
453 = 45 Ind Oaa 986 

SB 363 (369l...ReloD...14 N LB 83 = 
43 Ind Oaa 943 

3 B 437...F...(1913)*M W N 289-7 L W 

516-45 ind Oaa 339 
3B4S3 ..R...35MIiJ 11 
4B 103 ..DlBt...87 0 L J 141 = 43 lud 
Oaa 8)3 

4 B a35...R...34 M I. J 79 = 7 i W 239 

-11918) M W N 363-44 Ind Caa 
183 

4B 864...R...30 Bom LB 141 = 44 Ind 
Oaa 87tt 

4 B 483...DUt...9 L B R 375 


1161 

1163 


OOIi. 


4 B 615 (F B)...R..,68 P K 
PLR 1918-33 P W 
44 Ind Oaa 986 
4 B 643...DUt...45 0 691 


1918-118 
R 19X8> 


1050 

865 


1 

6 B 46...Ref to...3 Pat L J‘5l3 

=46 Ind 


. 198 

Oaa 655 

• • • 

m 


5 B 48...B...132 PWR 1917-13 PR 


418 

♦ 1918 

• •• 

1023 

1074 

5 B 110 (P C)...Appv...l4 N L R 6-43 led 



Oaa 475 

,,, 

546 

,094 

5 B 110...OU0...3 P.at L J 663 !l 

!• B; ... 

549 


5 B 371 IF B)...R...34 M L J 553 

= 8 L W 



46 = 34 M L T 175 = 45 Ind Caa 485... 

328 

1059 

a B 496...R...33 OWN 611-46 

C 30^ = 



47 lud Oaa 139 

... 

120 

503 

5 B 589...R...34 AI L J 33 = 44 

lud Gas 



438 

... 

726 

176 

1 5 B 687...Dl8e...3 Pat L J 663 (F B) ... 

549 

825 

1 5 B 613 (614)... R... 33 OWN 611-46 0 



305=17 lud Cas 129 


120 

535 

5 B 630...R...1.I lad Caa 64 

... 

1008 


6 B 344...R...46 0 691 

••• 

355 

• 1068 

6 B 33t...Appr...45 Ind Caa 300 


1009 


6 B 324 ..P...'i3 Mya 0 C R 85 

••• 

1183 


! 6 B 376.. -R... -20 U B B (1918) 1st Qr67 = 



1 46 lud Oaa 387 

. . . 

780* 


1 7 B 167. ..F... 167, P W R 1917 = 

85 P R 


13 

1917 = 6 P L R 1918 


878 

53 j 

1 7 B 330...Rel on.. .20 Bom L 

R 469 = 


1 46 Ind Caa 166 

... 

415 

1085 

7 B 341. ..F... 22 0 VV N 961 


440 

7 B 341. ..R.. .11 P L B 1918 = 

:72 P R 



1913=148 PWR 1918 = 46 

lad Cas 


1059 

.589 

... 

1060 

7 B 377...R...119 P R 1918 

... 

990 

708 

7 B 467. ..B... (1918) M W N 838 

... 

566 

517 

7 B526...R...14 N L R 184 


825 

8 B 264 . ..R... 20 Bom L R 918 

... 

708 

649 

8 B 360...Rel on...35 M L J 33 = 8 L W 


1112 

27l»24 MliT 83 = (1918J 

M WN 


988 

•158 

mmm 

633 

8 B 377...Appr...44 lad 0>^s 21 

... 

266 

635 

8 B 5i9...R...-^2 OWN 802 = 47 

Ind Cas 


602 

... 

719 


713 ! 

i 

988 : 
729 ; 

61 I 

1133 ^ 

I 

647 j 

937 I 
655 I 

712 ! 


907 i 

627 i 
991 ' 


A^Ool 649 rwd 3 B 316 aa 9 B 388. 


8 B 63d...F...43 XnJ Gas 536 * ... 1047 

9 B ;tl...Appi>...ll N LB 6 = 43 Ind Caa 

435 ... 646 

9 B l.i,S...P...^l M r, J 561 = 31 M L T 1 
= 8 L W .383 = 41 M 749 = 47 Ind Oaa ‘ 
733 ... 1142 

9 B 386... R... 30 Bom L R 495 = 4?. E>4ir 

= 46 lod Caa 113 ... 335 

9 B 358...R ..34 M L J 283 ... 781 

9 B 438...0lit...3.3 Mya 0 C R 73 ... 1189 

10 B l...Appr...44 Ind Caa 435 ... 61 

10 B 9l...Dl8t...30 Bom L R 872 = 47 Ind 

Caa 73R ... 471 

10 B 396...Appr...43 lud Caa 650 ... 343 

10 B 461. ..(P C)...R...30 Bom L R 164 = 

43 B 346 = 44 Ind Gas 90S ... 1004 

J1 B 216.. .F... 8 L W 306 = 34 M L 1' 305 

= (i91Si M W N 667 ... 1013 

11 B 316.. R...(1918) M W N 580 = 8 L W 

478 ... 1016 

11 B 330...Rel on. ..85 M L J 11 ... 666 

11 B 339...Eapl...ll M 538=44 Ind Cas 

308 ... IlOS 

11 B 469...0Iit...43 Ind Oaa 64 ... 1008 



80 


a*ABC<B OF OVBBBU£itfD.. MZiLOW9&;.8F9o 

OOti. 


oos,: 


19 B 86...8...90 Bom Zi B 1918 ... 708 

19 B 86...R...36 M L J 6S7»(1918) M W 

N9I3 ... 418 

19 B 366...ippF...43Ind OaseeO ... 943 
19 B 371...R...30 bom L B 411-49 B 689 

-46 Ind Oas 10 ... 949 

19 B 634...R...90 Bom Ii R 141-44 Ind 

Oas 879 ... (97 

15 B 131...F...U B R 1918 ; 4th Qr 119- 

50 Ind Oas 651 ... 340 

13 B 178.. .Rel on...91 0 C 917 ... 1111 

13 B 937...F...43 Ind Gas 537 ... 746 

18 B 338...R...34 M Cl J 41-41 M 446- 

44 Ind Cab 466 ... 876 

13 B S34...R...90 Bom Ii R 289-45 Ind 

CsB 619 ... 764 

13 B 6S5...Appr...45 Ind Oaa 531 ... 773 

14 B 97. ..Not F...91 O C 391 ... 413 

14 B 167...Dltt...90 Bom L B 454-43 B 

613-46 Ind Cab 140 ... 988 

14 B 979. ..Overruled. ..SO Bom L R 408 i 
-49 B 636-46 Ind Cah 93 ... 734 j 

14 B 320...Appr...45 Ind Oas 906 ... 633> I 

14 B 390...R...11 N L B 41-44 Ind Gas ! 
506 ... 535 j 

14 B 463...R...16 A L J 616n46 Ind Oas I 

566 618 I 

16 B I56...R...45 Ind Cas 990 350 ; 

16 B 155...R...3t O C 336 163 

16 B ISS...R...3 Pat L J 339-45 Ind Oaa | 

193 ... 164 

15 B 637...F...30 Bom L R 411-43 B 

669 - 46 Ind Cas 10 ... 342 

16 B 6I3...8...(1918I M W N 565 ... 1137 

16 B 117. ..Dial.. .46 Ind Caa 377 ... 1069 

16B 117... F... 99 P R 1918-184 P W B 

1913 1100 : 

16 B 123.. F...3 Pat Ii J 119-44 Ind Caa 

675 ... 747 

16 Bm...R...92CWN 278=44 Ind Cas | 

633 ... 7 I 

16 B 917...R...20 Bom Ii R 839-47 Ind I 
Car 642 ... 68 ! 

16 B 967...R...U R R (1918) 3rd Qr. 109... 156 

16 B 3'^8...i;Ut...v2 C W N 851=97 C Ii 

J 506 = 46 C 103 = 45 Ird Caa 664 ... 592 : 

16 B 619... R... 27 C L J 400 = 45 Ind Cas 

730 ... 1098 ' 

16 B 692.. .R . 44 Ind Cas 352 ... 1077 ' 

16 B 636... R... 99 C W N 802-47 Ind 

gas 509^ ... 719 ; 

16 B 60H...Appr...43 Trd Caa 960 ... 981 

16 B 638. ..R ..iiH-H) M W N 590 = 24 U I 

L T IIO- IT Tud (.;.os 9'Jt> ... 956: 

16 B 076 1089)... R... 40 Bum L R 905- I 

49 B 397-47 I(.d Chs 769 ... 360 , 

16 B 676... P... 97 P V/ K 1918-45 Ind 

Ciis 948 ... 368 . 

16 B 716...Appr...U N LK 0 = 43 Ind ! 

('a. 475 ... 546 ■ 

17 BO (I3i. ..B... 34 M LJ 41-41 M 416 

= 44 Ind Caa 466 ... 876 j 

17 B 11.. F...i3 Mvs OCR 211 ... 1189 

17 B 41. ..B... 3 Pat Tj J 443 ... .371 ; 

17 B114 ..DBc...3PAtL3 663 (FB) ... 549 | 
17 B 146 ..R...43 lad Cab 71 ... 13 

B 335...R...99 C W N 641-37 0 L J 
453-46 lud Cm 986 ... 1133 I 


in3JSS8-46Iad 0«l 


17 B 971...B...84 M Ii 3 89-44 Ind OtI 
498 { 

17 B 341...R...U7 0 
331 

17 B 476...B...30 Bom L R 16 49 B 113 

-43 Ind Cas 738 

18 B 36...R...3 Pat L J 460-6 Pat Ii W 

104 — 46 Ind Caa 129 
18 B g8...F...68 P R 1918-113 P L B 
1911-93 PWR 1918-44 Ind Oas 
986 ' , .... 1068 

18 B 144...R...39 C W N 611-45 0 806- 
47 Ind Cas 199 . 

18 B 391...F...43 Ind Oaa 631-14 N Ii R 
111 

18 B 237. ..out... ^ MRJ 431.-41 M 
694=45 ind Cas )64 
IS B 349. .. Appv...44 Ind Cas 223 
18 B 369...R...3S M L J 555 - 8 D W 622 
-34 M L T 400-(1918/ M W N 719 
(F B) 

18 B 453.. .R... 27 0 L 1 145-44 Ind Cas 
949 

18 B 516...D...90 Bom L R 326 - 43 B 
367-46 In^ Oaa 580 
18 B 534-Olit...23 0 W N 64 
18 B 537.. .F... 14 N L R 176 

18 B 611. ..Not F...131 S B 1918 

19 B 83.. .Rel on. ..37 C L J 1001-43 Ind 

Cas 459 

19 B 140.. .R... 7 L W 489-34 M L J 
431-23 M L T 99l-(1918)M W N 
334-45 Ind Cas 975 

19 B 916.. .R... 44 Tad Cas 633 - 3 Pat L J 
132 = 3 Pat L W 264 

19 B 490...R...90 Bom L B 896-47 Ind 
Cas 629 j. 

19 B 532...R...36 M Ii J 609-46 Ind Cas 
62 = 7 L W 226 

19 B 671. ..D... 129 P W R 1917-13 P B 

I9'8 

19 B 574...Appr...43 Ind O^s 663 
19 B620...R..J4HLR 82»43 Ind Cas 
943 

19 B 631, 3 Pat LJ 663 (P B) 

19 B783...Appr...14 *nd Ca« 436 
ilO B l96...Appv .44 Ind Cas 921 

20 B 201... Rel on.. .20 Bom L R 413» 

46 Ind Cah 49 

20 B 2H3...F...2J O C 138=»46 Ind Oas 
f^o; 

20 B 485 F...8 P L R I918«87 P R 
1917 

20 B 469.. .R... 119 P R 1918 
20 B 495...Dl8t...47 Ind Cas 611 
20 B 196.. .R. ..7 L W 22 -"28 M L T 94- 
31 ML J I30«ir) A L J H3»27CL 
J 231*20 Bom L R 614* 22 OWN 
457 = 43 Ini Oaa 806*4 Pat L W 91 
*13 M 296 {PC) 

20 B 584 ..46 Iiid Gas 206 
20 B 634. ..R... 14 N L R 41*44 Ind Oas 
506 

20 B 643...R..a 22 OWN 802-47 InH Cas 
602 

20 B 675... Dill.. .44 Ind Oas 287 
20 B 736...DIII...23 Mys GOBI 
(FB) 


786h 

485 

685 

^364 


12(7 

902 

882 

339^ 


458 

965 

13 

>575 

*^990 

560 

955 


737 
, 45 
1109 


1147 

1023 

296 

541' 
649 
61 . 
818 

1085 

940 

538 

990 

682 


988 

638 

535 

719 

66 

1X7T 



oviisatiXiBo. «fo. 


. OOti. 

90 B f86..B...8 Bat Zi J 194«4S Ind Cm 

988/ / ... 376 

90 B 76r...B...93 0 W {7 188-46 Ind Oas 

667 * ... 787 

91 B a8...0i«t...U B B (1918), 3cd Qt 106 

■>491odOa8 69 ... 309 

91 B 133...F...9I 0 0 161-47 Ind Oas 
477 • ... 883 

91 B 136...B...3-2 0 W N 807-44 lod Gas 

694 . ... 607 

91 B379...Dttt...44 bid Cas 363-11 8 1. 

K 98 * . ... 60 

91 B 397...Rel on.. .35 ML J 533-34 M 

LT455 ... 919 

91 B 314>...R...14 N L B 71-43 Ind Oas 

161 • ■ * « . ... 4 

31 B 833...R...16 A L J 339-40 A 374- 

45 lod Caa 4 ... 556 

91 B d94...R...33 C W N 85S-43 Ind Caa j 
59 • ... 442 

31 B 580...F...47 Ind Caa 894 = 5 OLJ 

546 • ... 100 ' 

31 B 610...F...67 FWR 1918-46 Ind 

Oas 113 * ... 1031 I 

31 B 709...R...21 O C 1 -44 Ind Caa 368. 84 ' 

33 BS31...F....3S M L J 317 = 94 MLT ] 

183-8 LW 480- a91Rj MWN69S ' 
-41 M 1078 (FBI* . 577 | 

33 B 831...F...3 Pat L J 639 - 46 lad Caa ' 
884 ... 569 ' 

93 B 340...F...35 M L J ,575-8 L W 519 . 

-(1918)MWN748-91 ML'r483... 1096 , 
9'3 B 409...R...3 Pat L J 199-45 Ind Caa , 
749 (FB) ... U63 

33 B d30...Dlts...33 M L T 78 >35 M L I 
468-(19184 MVVN 246=41 M W 
1096-44 Ind Caa 393 ... 756 ' 

33 B 646...Dlat...35 M L J 351 ... 71 , 

39 B 669...R...45 Ind Oas 20l ... 5 

33B718...ReIon...84 PR lOlS-46 Ind 

Oaa 50 . ... 3 I 

93B78«...DIst ..29 0 W N 760-46 Ind 
.. Caa 78.3 • ... 287 

S3 B 9d9...R...30 Bom L B 029 ... 751 

32 U 939...R...14 N L R 176 ... 990 

*93 B l31...Appr.. 43 Ind ('50 . 213 

23 B 137... R... 31 M li J 598 = 41 M 050= ' 

8 L W 28-94 AILT99-n9i8) MW 
N 448-43 Ind C.»-i 867 ... 7.35 

93 B 77l...Oi8t 0 1’ R 1918-40 Ind Caa 

90 ... *525 

98 B 996...Dlst . G P R 1J18-45 Ir.d Cas 

90 ... 5JS 

9.3 B 414. .DUC...23 Mja C.: E (F Bl ... 1177 
93B 464...Relon...(V.nfi' MWN (:7.3^ 

35 MLd 929- 11 M >011 .. 5,35 

93 B 518 ..R... 20 Horn LR 111 --41 Ind 

Oas 872 ... 627 

98 B 625. 45 Ind Caa 860 ... I! <2 

93 B C69...Appr...46 Ind C.tM 91.3 ... 316 

98 B 682...R...35 ML! 541 --‘24 MLT 

851 -B L W569- (1918) MWN 749... 769 
38 B 736...piit...47 Ind Caa 611 ... 589 

34 B 86...R...43 lad Caa 779 ... 922 

34 B 186...R...S3 Mys 0 C R 260 (F B) ... 1188 
34 B 918...R...8 Pat L I 499 ... 624 

94 B 960...R...3Q Bom L R 802-49 B j 

688f 47 Ind Oas 681 (F B) ... 799 I 

11 


OOL. 


34 B 360...F...90 Bom L B 886-17 Ind 
• ,0m 689 

34 B 400...R...16 A L J 98 - 40 A 167— 

48 Ind Oas 645 t 

31 B 430...Dltt...47 Ind Cas 64 

34 B 493...R...84 M L J il-41 M 446- 

44 Ind Oas 466 

34'B 647...Appr...43 Ind Caa 663 

35 B 74.. R...(1918) M WN 580 - 8 L W 

478 

35 B 139...R...30 Bom L B 783-43 B 719 
-46 Ind Oaa 939 
26 B l8g...R...43 Ind Caa 921 
25 B 202...DUt...43 Ind Caa 956 
96 B203...R...31 O C 07-46 Ind Oaa 
330 

25 B 3d9...Rel on. .34 M L J 517-93 M 
LT 341 = 7 L W 604 = (1918) MWN 
464-45 Ind Caa 803 * 

25 B333...R ..14 N L R 91-43 Ind Caa 
952 ... 

96 B 367 (P C)...R...'20 Bom L B 408- 
* 42 B 626=46 Ind Caa 22 

25 B 337... R... 47 Ind Oaa 1006 
95 B 387...Not F...16 A L J 1017 
25 B 470...Diit...^ Bom L R 983 
95 II 584...R...(l9ia) M W N 886 
25 B 593 ..Rel on...44 P R 1918-126 P 
L R 1918-46 Ind Caa 26 
25 B 606... Dili ..34 M LJ 32—41 Ind 
Cas 129 

25 B 631... R... 20 Bom L K 495=^42 B 

411=46 Ind Cas 113 

26 B 109.. Appr...44 Ind Cas 164 
26 B 109...R...3 Pat L J 265 = 46 Ind Cas 

358 

26 B 132.. .R.. .34 M L J 184 = 46 Ind Cas 
813 

26 B 221...R...35 ML J 671 = 8 L W 594 
= 11918) MWN 377 

90 B 262.. .P... 24 M L T 315 = 3*0 MLJ 
4B9 = (l‘n8/ M W N 811 = 8 L W 438 
= 41 M 26J 

26 B 283.. .R... 22 OWN 961 = 27 fiL j 
506- in C 10‘).«^46 Ind Cas 861 ... 

26 B 298.. Reconciled. ..20 BomL R 970. 

B 305.. .R . 44 Ind Ca** 252 
26 B 305a U C lOO 
26 A 305. ..R.. U) P LR 1918 = 16 P R 
1918 = 37 PWH iyi8 = 44 Ind^Cas. 

26 B .Jli)..,R„.n P R 1918=:. 1C P W R 
1918-= 4 > li.a 117 
26 B ^53.. Not P...22 C W N 931 = 40 led 
15 

2G U Pr,0 DliC ..35 MLJ 372=47 Ind 

26 B *j/4. DIbi . 98 p vr R 1913 *45 lod 
C.iq 985 

2G B •?79...R...34 M L J hl8 = il M G50 
»8 LW 28-14 ml T 22--(1918) 

M W N 448 = 45 Ind Cis 8G7 ... 735 

26 B 363.. R...14 N L K 149 = 47 Ind Cas 

... 647 

26 B 437. ..Diet.. .43 lod Oas 190 ... 1136 

26 B 497... Appr... 45 Ind Cas 307 ... 761 

2G B 500...F...22 OWN 637 = 45 lud Cas 
783 ... 741 


781 

1198 

089 

676 

296 

1016 

673 

1008 

1120 

496 


779 

1189 

734 

36 

720: 

67 


727 

726 

236 

296 

967 

176 


968 

6gi!i 

605 

1077 

805 


89 
682 
T 1092 
889 
429 



S6 B 600...R .M MLj M 660- 

8LWa8°>:2411LT S9«(191d) If 
W fl 448 =>15 Ind Cas 867 ... 736 

26BS36 (F B),..4ppp...l6 ALJ 725 » 

35 M LJ 138=8 LW 167 = 24 ML T 
. 231 = 20 Bom LR 1011 = 11918) MW 

N 621 = 41 M 855 = 28 0 L J 403= 

46 lad Cas 481 (P 0) 619 

36 B 626-.R...(l9t8) M W N 779 = 35 M 

L 3 693 — 523 

36 B 710.. .Disc.. .30 Pat L J 663 (F B)... 549 
26 B 739...Dlst...3'i ML7 32 = 44 Ind 

Cas 428 ... 726 

26 B 730.. .F... 34 MLJ 403 = 45 Ind Cas 

86 ... 876 ■ 

37 B )...R...4S Ind Cas 321 ... 475 

27 B 1...R...20 Bom L B 335 = 42 B 304 

= 45 Ind Cas 561 ... 596 

97 B 23...R...23 Mys 0 O K 139 ... 1182 

27 B 13...B...20 Bora L B 762=12 B 714 

= 47 Ind Cas 153 ... 7.39 

37 B 284...Rel on.. .34 P B 1918 = 46 Ind 

Cas SO ... i 

27 B 297. ..R... 43 Ind Cas 399 ... 299 

, 37 B 363. ..F... 20 Bora L B 441 = 46 lad 

Cas 19 ‘ ... 707 

37 B 363... R... 45 Ind Css 292 ... 1135 

7 B 390... R... 23 Mys C C B 148 ... 1193 | 

7 E 424. ..Not P..,45 0 585 = 27 C L J 
463 ... 1063 

37 B 515... B... 22 OWN 856 = 4.3 Ind 

Gas 59 442 

37 B 614...R .20 Bom L B 413746 Ind 

Cas 49 1085 

38 B 125... F... 16 A L J 691 =40 A G’0 = 

47 Ind Cas 947 186 

38 B 226...R...U B B (1918), 2nd Q.- 38 = 

47 Tnd Gas 671 ... 113 

38 B 248. ..out.. .3 P B 1918 = 11 Ind Cas 

213 ... 714 

38 B 362...llppr. .41 Ind Cas 616 ... 713 

38 B 363...F...28 0 L J 222 ... 713 

38 B 294. ..F... 3 Pat L J 3C6 = 4l Ind Cas 

422 = 1 Pat L W 213 ... 455 

38 B 333 (340)... F... 14 N L E 115 ... 1017 

38 B 399 (404). ..F... 20 Bora L K 342 = 

45 Ind Cas 677 ... 53 

38 B 420...R...23 C W N 93 ... 939 

38 B 472...DI|t...31 O C 295 ... 11 

38 B.614...F...U0 P W B I918 = 45 Ind 

Oas 974 ■ ... 680 

39 B 61...R...(1918) M W N 773 = 35 M L 

J 698 ... 523 

39 B 68 ..K...35 MLJ 392=21 ML T 
376=28 C L J 428-16 A L J 833 = 

(1918) M W N 922 = 23 OWN 173 
= 20 Bom LB 1056 = 11 M 778= 

47 Ind Cas 354 (P C| ... 555 

29 B 85...5ppr...44 Ind Cas 435 ... 61 

29B91...R...14 NL E 149-47 Ind Cas 

617 ... 647 

39 B 207.^.App»...3 Pat L J 194=45 Ind 

Gas 238 ... 376 

39 B 405...R...35 MLJ 355=41 M 1053. 417 
39 B 415. .B. ..20 Bom L B 16=43 B 112 
' =43 Ind Cas 738 ... 635 

39 B 480...F...20 Vom L R 335 = 43 B 
367=45 Ind Cas 580 


; ■ '■•flotei 

9BH...Reloa...35ML JJSmkif T 
m-ai mLTes-{i9w U Wti '« 

468 ^ i$8jr 

S9B514...R...35MLJ 386 = 34 MLIF 
137 = (1918) M W N 688=8 L W 340 
= 41 M 904 ’ ... 930 

30 B 123...R...26 P L B 1918=100 P 

W B 1918 = 45 IndCas 893 ... .766 

30 B 15‘2.„R...40 Id^ Cas 416 ... 637 

30 B IG4...R...2H Mvs C C B 89 (F B) ... 1190 
30 P. 205.. .R... 23 M L T 208=34 MLJ* . ' 
805 = 16 A L J 241=4 Pat L W *9“ 

(1918) M W N 316.»20 Bom L B 561 
= 7 L W'577 = 43 B 373=82 OWN 
625=44 Ind Oas 284 tP C) • ... 1154 

30 R 4;)l...D)sc...it Pat L‘J (>63'(F B) ... 549 

30 B 537....F...43 ind Cas 196 = 3 Pat L 

VV 232 • ... 760 

31 B 165... R... 16 ALJ 98 = 40 A 167 = , 

43 tnu Oas 64.5 • ...1133 

31 B 166. ..R... 20 Bom L R 947 ... 673 , 

31 B 165.. .P... 7 L W 2)6 = 34 M L J 460 

= 45 Ind C-is 35 = 41 M .365 (P B) ... 766 
31 B '.G5...DUt...8 L*vV 212 = 28 OLJ 
394 = 21 M.L T 236 -•22 OWN 914 
= f)5ML J 469-(1918) MWN709 ^ 

= 16 A L J 826 = 20 Bom L B 1046 = 

47 and Cas 207 = 4(?A 487 (P C) ... 663 
.31 B 261. ..F.. .43 IndCas !9C = 3 Pat L W 

232 ... 760 

j 31, B 35'-...R...22 OWN 458=45 Ind Cas 

667 ... 787 

31 B 373.. .R... 34 M L J 213 = (1017) M W 
' N 792 = 22 ML T 432 = 41 M 442 ... 559 
31 B .381...DUt...Ul P W R 1918 - .... 908 

31 B 381... F... 150 PWR 1918 = 47 Ind 

Cas 12 139 

31 B 393...B ..!4 N LB 176 ... 990 

31 B 527... D... 7 L W 269 = 23 M L T 159 

= (1918)M WN207-44 Ind Oas25t 231 

32 B 26...R...U N L B U9 = 47 Ind Cas ’ 

647 ... 647 

.32 B 191. ..R... 22 OWN 851 = 27 C L J 

506 = 46 C 103 = 45 Ind Ca»8G4 >... 593* 
32 B 343... Not F...3S M L J661 ... 941 

32 B 348. ..Not F ..y-Pat I J 396=4 Pat 

L W 437 = 46 Ind Cas 27 ... 537 

32 B 560 = Rel on. ..3 Pat L J 423 ... 940 

32 B 572.. .F... 27 C L J 528=46 Ind Gas 

221 ... 486 

32 B G19...F...27 C L J 119 = 46 Ind Cas . 

246 ... 270 

33 B 69...DUt.. 24 MLT 356 = 8 LW 

470=(191P)M WN 746 ... l04 

.33 B 116... R... 45 Ind Cas 169 ... 816 

33 B 267...R...14 N L R 66=44 lad Oas 

51 • ... 561 

33 B 293.. .Rel on. ..59 P B 1918=64 P 

W B 1918=44 Ind Cos 549 ... 793 

33 B 326...D1|«...60 J’ B 1919=76 P W 

B 1918=44 Ind Oas 883 ... 680 

S3 B 393...R...41 M 538=44 Uid Oas 808 1106 
33 B 401 ..R...34 MLJ 194=45 Ind Oas 

813 ... 178,' 

33B4I1...R...34MLJ 282 ... 761 

33 B 411...F...23 MLT e4=(19ie) M W 
N 280 = 7 L W 518=34 M,L J 561 •• 

44 Ind Cas’ 819 .... 846. 


TABXOB of a|kSSB OVSBBXJXJBD, B'OIiLO WNIB, W|90. 
OOD. I 
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B wntm'' 

88 B 476...Ko» F...a PAt L J 


■ 11 P B 


R 703=12 B 


88 B 476..,Ko» l',..8 PA !• J 815=47 lad 
0*8 87 *. ... 267 

88 B 488...R...16 A L J 301 = 40 A 367 = 

44Ind<<a9 933 ... 632 

33 B 509 ..S ..135 P W R 1917 = 11 P B 

1918 ' ... 570 

88S 636 ..DIit...46 tael 0*8 C69 ... 3l> 

38 B 644 . Bel on ‘..7 Ii W 335=33 M L 
^j 38 - 34 Mil 2 258 -(1918) M W 
N 84=43 Ind das 560 ... 522 

• 33 B 663...I(‘...20 Bom I. R 418 = 4-2 B 

609 = 46 Ind 0*8 4* ... 159 

33B 669...S .30 Bom L R 703=12 B 

547 = 46 Ind 0**644 ... 619 

34 B 111...R ..43 Ind Oil 8*13 ’ 765, 766 

34 B 166...B...20 Boro h B 783 = 43 B 

719=46 Ind 0*1 239 ... 573 

34 B4P6 . R...r0 P R 1918=76 P W B 

1918 = 41 Ind Caa 883 .. 630 

34 B546...R ..20 Bim L R 495 = 43 B 

411=46 Tnd Cos ll3 .. 335 

36 B 29 ..Dill ..32 C Wt R 760=46 Ind 

0*4 783 ... 387 

36 B 29...R ..(19181 M W N 665 962 

36 6 364 Appr ..41 Ind 0*4 425 61 

35 B 38S ..R...44 Ind 9as ‘252 . 1077 

35 B 298...R . 122 P W R 1917 =-18 P R 

1910 . 1023 

35B 389 ..Appr .11 N B R 6 = 4) Ind 

Cas 475 ... 546 

25 ii 4S‘2...AppF...44 Tnd Cas 561 ... 239 

35 B 507...AppF...44 lud Ots 931 ... 819 

36B511 ..P...10 P R 1918 = 17 P L R 

7919 = 35 PWB 1918 = 43 liii Cas 
66^ ‘ .. 806 

06 B 39...F...-29 C Ii J 4 17 Ind Cas 1 J I 

(F B) ... 1135 

36 B*42...R...2] U 0 18P- 47 IndC\a558 477 
86 B 47...R ..41 Ind Cas 363 = 11 S B R 

99 • ... 69 

36 B 68...Appr ..45 Ind Oab;206 ... 531 

•'36 B 68 ..R...14 N £i R 41 = 41 lad Ga 

50(j * .. 635 

, 36 B 1-20 ..Ret on .11 N B B 82=43 Ind 

Caa 913 . . 547 

86 B 138.. .Comm on,.. 16 4 L J 91 = 40 A 

178 = 49 lud 0*8 SS.1 .. 570 

36 B 166...Diit...41 M 6I6 = .)5 M r, J 
160=(1918)M W R 534-47 lud . 

Caa 538 ... 955 

36 B 164...Doobtad ..24 M L T 4-20 . 948 

S6B164...R...48PWR 1918-125 P L 

R 1918=45 InddOa- 332 ... 598 

36 B 185...B...31 M L T 172 .. 778 

36 B 968...R...‘22 OWN 802=47 lud 

0*8 602 ... 719 

36 B 379...1)Ut.. 34 MTjJ 431=41 M 

624 = 45 Ind Caa 164 . ... 882 

86 B 839...R ..41 M 474=7 LW 159= 

38 M LI? 9=34 MLJ lS6 = (19tS) 

*- MWR 131=43 Ind Ch 8G85(FB)... 383 
36 B 446..tippr...l37 P W R 1918 = 

46 Ind Cas 659 ... 1080 

86 B 600...Dlit...76 P L B 1918=76 P W 

B 1918=47 Ind Caa 98 ... 448 

86 B 510...O*«frnlad...l4 R L B 161 = 

16 ALjr 998 = 35 MLJ788 (PC)... 313 


86 B 583...F ..37 € L J 119=46 Ind Ou 

346 

87 B 68...DIIB...24 M L T 367 

37 B 95...F...98 0 L J 4=47 Ind Os 
lll(PB) : 

37 B 951...R...37 C L 2 374=44 Ind Cas 
• 638 

I 37 B 511...R...16 A L J 587=40 A 536... 

37 B 513...F...S0 Bom L R 830=47 Ind 

Cas 638 

87 B 698...B...<1918» MWR 779 = 35 M 
L J C9B 

37B621...R...14R LR176 

27 B 031.. .F... 30 Bom L R 472 = 46 ,Iad 

Oaa 199 

38 B 33 . R'. 7 L W 436 = 45 Ind Cas 

76 

38 B 94...Dinonted from ..23 M L T 366 
-7 L W 451 = 11918) MWR 265 = 

41 M 561=24 M L 9 381 = 45 Ind 
Cas 905 

•88 B 116.. .R... 11 M 538--44 IndCai-J08. 1 
38 B 194 ..F. .43 P L R 1918=93 P W R 
1918=46 Ind Cas 419 
38 R 301 ..Revernd...33 M L T 209= 

94 M L 2,305 = 16 A ,L 2 241- 
4 PatLW 229 = (1918) M W R 315 = 
20 Bom L B 661 =7 L W 577=43 B 
379 --22 OWN 625 = 44 lud Cat 
294 (P C) ... 1 

28 B 349 .P...2J M L T 84 = (1918' 

MWR 230 = 7 L W 518=34 M L 2 
661 = 41 Ind Oaa ‘919 

38 B 272 . F.. 122 P W R 1917 = 13 P R 

1918 ... 1 

38 8 309 .R ..122 P W R 1917 -13 P B 

1918 ... 1 

38 B .909 ..Diit...49 P R <913=46 P L R 

1918=24 PWR 1918 = 43 Ind Cas 
722 ... 1 

39B68 R ..20 Bam LR 779=47 Ind 
Oas 330 ... 1 

39 B 361 ..R.. 91ML2373-41 M437- 

7 LW 552 = 22 MLT 261=^(1918) 

M W N 285 = 45 Ind Cas 18 (F B) ... 

99 B 410. F .27 C L 2 119-46 Ind 

C»« 246 

39Bm...R...22CWir284 = 28CL2 77 1 

39 B 625 ..R ..35 M L 2 11 

40 C 11 .F. .23 MLT 320=21918)* 
MWR )-)9--41 M 709 = 46 Ind Cas 
942 

40B'2t. R..-)5ML 2666 
19 B 210... F 8 L W 206 = 34 MLT 205 
= |1918(MWR 667 ... 1 

40 B .98.9 Dllt ..41 Ind Oaa 164 
10 B 193...B ..20 Bom LR 164=43 8 
246=44 Ind Cas 908 ... li 

10 B 509...OI|t ..44 lud Caa 363 = 11 S L 
B93 

40 B 600...R...10 Bur L T lS6-=44 Ind 

Oas 763 ... I 

40B6C3...R..7LW482-34 ML2 431 
= 23 MLT 29l-(1918) M W R 336 
= 45 Ind Cas 975 ... ' 

41 B 98...R...20 Bom L B 783-43 B 719 

—46 Ind OsB 339 

41 B 810 (P 0)...R...33 OWN 1031 ... 


573 

798 





TABLB OF 0«BBB OVSSBItGLEO, WQTJMWmK WeO, 


, OOD. 

11 B S15...F...90 Bom Ii Jt B 

a77»14 lod C»B 861 ... 619 ' 

11 B 438...fl...3.8 OWN Se4>98 C L J 

77 • ... 1191 

11 B 480...Dt|i...7 L W 194 = 43 Ind Oae 

908 ... 789 

41 B 646...F...93 M li T 84 = (191*8) . 

MWN 330 = 7 li W 518 = 84 ML J 
661 = 44 Ind Gas .319 ... 349 

13 B 113...R...30 Bom LB 887 = 47 Ind 

CBa74S ... 56 

19 B 186...R & Expl...l6 A L J 996 ... 579 

Bombay High Court Reports. 

I B H C 117 (118)... Rel on...l4 N L B 82 

= 43lDdCasg43 . ... 547 

3 B H C (A C J) 132...R...20 Bom L B 

141 = 44 Ind Gas 879 ... 637 

5 B U C B (O C J) 173...R...44 Ind Gas 

436 . ... 61 

6 BHO Ap 1...0...41 M 538 = 44 Ind 

Caa 303 ... 110$ 

6 B H G (A 0) 90...R...14 N L B 184 ... 835 

6 B H C B (A C) 137...R...43 Ind Gas 650. 343 

' 6 B H C (A C J) 153...DliAppr...l4 N 

L B 6=43 Ind Cax 475 ... 546 

6 B H 0 (A G J) IS3...R...11'N L R 83 = 

43 Ind Gas 943 ... 547 

6 B H C (A C) 350 (363)...DItt...20 Bom 

L B 454 > 49 B 613 = 46 Ind Gas 140. 988 
6 B H 0 (O G J) 1...F...90 Bom L B 1 = 

43 B 136=43 Ind Gas 739 ... 541 

8 B H 0 (A G J) 37...R...30 Bom L B 993 613 
8 BHOB 133...D...34 M L J 488 = 

94 M L T 56=(1918) M W N 871 = 

8 L W 416 = 45 Ind Caa 437 ... 1128 

9 B H 0 B 1.. R...22 G W N 611 = 46 0 

305 = 47 Ind Gas 199 ... 190 

9 B H C B g9...R...43 lud Oaa 650 ... 343 

10 E H G 4C0...R... 21 0 0.339 ... 183 

11 % HG (A C) 6 (10)...DIit...20 Bom 

L B 454 = 42 U 613 = 46 Ind Gas 140 988 

11 B H 0 B 106.. .Hot P...93 Mys COB 

, 148 • ... 1193 

II B B C 249 (272, 273). ..R.. .7 L W .36 = 

(1918)MWN 146 = 43 Ind Gas 671... 546 

Bombay Law Reporter. 

1 Bom LB 394 -F.. .43 Ind Caa 292 = 

•3 Pat L J 43 = 3 Pat L W 141 ... 970 

1 Bom L B' 490...F...20 Bom LB 46l« 

IGIodCasiei ... 603 

1 Bon. L BT)07...Dig«...47 lud Caa 611 ... 662 

1 Bom LB 74^...a...41 M 1033 ... 770 

1 Bom L H 799. ..F... 20 Bjtn L B 836 = 

47 Ind C.aB 639 - . 731 

2 Bom h R 40.. .Dial ..47 Ir.d Gas 611 ... 682 

3 Bom L R 261. ..F... 32 C \V N .372 = 

44 Ind Caa 870 ... 367 

2 Bom I/R 831.. R ..20 Br.m L R 289 = 

45 Ind Caa.619 ... 764 

3 P >m L B 927...R...47 Tod Caa 1006 ... 36 

8 Bow L B 249...Diit...l0 Bom L B 983. 67 

8 Bom L B .392.. .P... (1918) MWN 769 

• -S E W 543-24 M L T 478 = 35 M 
t 3 740 ... 803 

4 Bom L B 34...Bi(t. .98 P W B 1918 = 

49 Ind Oas 985 ... 429 


• Ooii 

4 Bom L B.3e6...R...S0 Bom*L B 988= 

46 Ind Oali 619 ... 764 

4 Bom L B 547...Dltt..,n3 P W B 1918 . 

=46 Ind Gas 471 ... GMb 

4 Bom L B 657.. Dltt...43 Ind Oaa 870 

=3 Pat L J 168=8 Pat L W 386 ... 981 
6BomLB 329...R...93 G WN611 = 49 

C 806 = 47 Ind Cad 139 ...•190' 

5 Bom L B 478...F.r.46 Ind Caa 815 ... 591 

6 Bom L B 896.;.F...30 Bom L B 947 ... 678. 
6 Bom L B 940...Dilt...l« A L J #68= 

46 Ind Caa 190 < ... 779- 

6 Rom L B 98...B...g L B B 103= 48 Ind 

Oaa 951 ... 1099 

6 Bom L B 438...F...90 Bom L B 349= 

46 Ind Gao 677 ... 68 

6 Bom L B 647...D...S0 Bom L R 161 = 

43 B 377 = 44 Ind Caa SSI ... 619' 

6 Bom L B 7S0...F...57 P W B 1918=44 

Ind Gas 669 ... 460- 

6 Bom L B 871...F...144 F W B 1918=46 

lud Oaa 888 ' ... 584 

6 Bom L B n66...P...110 P W R 1918= 

45 Ind Caa 974 ... 689 

7 Bom L B 73:..P...98 P W B 1918=46 

Ind Caa 985 ...i'499 

7 Bom L B SB5...Dltt...30 Pom L R 

925 ... 1079 

8 Bom L B 3S...F...43 lud Oaa 196=3 

Pat L W 232 ... 760* 

8 Bom L B 96...F...43 Ind Caa 336=4 

Pat L W 130 ... 891 

8 Bom L B 722...R...30 Bom LB 836= 

47 Ind Caa 639 ... 781 

0 Bern L R 9g...Dllt...60 P R 1918=7( 

P W B 1918 = 44 Ind Gas 883 ... 630 

9 Bom LB 352... F... 43 Ind Gas 196<L3 

Pat L W 232 ... 760 

9 Bom L R 377.. .R... 27 C L J 447-45 

Ind Gas 983 ... 677 

9 Bom L R 595...R...I4 N L R 56 = 44 Ind 

Caa 51 ... 561 

9 Born L B 602. .'.Rel on.. .20 Bom LB 

29 = 42 B 195 = 43 Ind Caa‘861 ' ... 1131 

9 Bom L R 602...DUt...20 Bom L R 803 

= 42 B 638 = 47 ‘Ind Caa 681 ... 729 

9 Bom L B 671...Dist...lU P W B 

1918 ... 908 

9 Bom L B 671. ..F... 150 P W R 1918- 

47 Trid Caa 12 ... 189- 

9 jfoin L B 864. ..Rel on.. .91 O <l 395 ... 11 

9 Bom L B 872...F...43 ind Oaa 196=3 

Pat L W 932 ... 760 

9 Bom L B U29...Dlat...3 Fat LJ 663 

(P B) ■ ... 64ft 

9 Bom L B 1232.. .Dlat.. 60 P B 1918= 

76 P W B 1913 = 44 Ind Oaa 88.3 ... 630 

9 Bum L R 1320 (1331)... Rel on...27 C L 

.7 111 = 43 Ind Oae 812 ... 713 

9 Bom L R 13'|H...R...20 Bom L R 783 = 

12 B 719 = 46 Ind Caa 239 ... 679 

10 Bom L B 5!)...DUt...4T Ind Oaa 611 669 
10 Bern L R 175...R...30 Bom L B 838= 

45 Ind Caa 584 ... 668 

10 Bom L R 210... R... 3 Pat L J 633=46 

Ind Oas 637 ... 6^ 

10 Bom L R 57l...AppF...48 And Oaa 886 
-4PatLWl30 


m 



IAB &8 oluttn OVBBBOI^. M&tOWflDl. WK, M ' 81 


« <■ 

Got. 

to Bom Ii B 590!..B...30 Bom jjtB 809— 

49 B 638-49 lod Ou 681 (P B) ... 799 
10 Bom L B 675...B..!a4'M L J 979- 

46 Ind OfM 468 ... 390 

10 Bom L B 790...F ..43 Iqd Oas 370- 

8 Pat Ii 1 168-3 Fat L W 366 ... 631 

11 Bom Ii B 861...Dlit...l60 F W B 1918 

‘-47 lad Caa 13 * ... 139 

11 Bom h B 1070...F...11 B L B 71- 

4p lad Oos 161 * ... 4 

13 Bom Ii.B 707.. Bf. 30 Bom Ii B 16— 

• 49 B 113-43 lad Oaa 738 ... 636 

18 Bom It B 307...R...30 Bom It B 496- 

43 B 411-46 lad Caa 113 ... 335 

18 Bom'L R 1004...Blat...30 Bom L B 
' 469 - 46 lod Caa 166 • * ... 415 

14 Bom Ii B 77...R...20 Bom L R Hi- 

ll lad Caa 87ii ... 637 

11 Bom Ii B 183...R...90 Bom Ii B 836- 

17 lad Caa 639 ... 731 

14 Bom Ii R310...R..3S M Ii J 608- 

34 M Ii T 447-<19l8) M W N 716... 460 
14 Bom Ii R 314 ..R...34 M L J 628- 
41 M 650 - 8 L W 38-34 M Ii 7 32 
-U918)MWB 446-45 'lad Caa 
1867 ... 736 

14 Bum L B 39Q...DlalL..7S P Ii B 1918 

-75 F W B 1918-17 lad Caa 98 148 

11 Bom L B 684...App« ..1J7 P W B 

1918-46 lad Cas 669 ... 1080 

11 Bom L B 9d8...F...30 Bom Ii B 325 = 

12 B 357-46 lod Caa 660 ... 13 

14 Bom L B lOll.. F...34 M Ii J 646- 
8 L W 176=20 Bom Ii B 687-33 M 
fe T 388= (1918) M W N 389 = 16 A It 
J 409 - 37 U L J 548-4 Patli VV dl9 
-33 0WN697-48 C 748-45 lud 
Caa 1 (P G) ... 802 

14 Bom L B 1143...R ..30 Bom h K 

947 .. 573 

15 Bom Zi B 694. ..F'., 46 lod Caa 434 .. 114 

15 Bom Ii K 704 ..F ..20 Bom h K 473- 

•* 46 Ind Caa IJd ‘ ... 5.32 

16 Boni LBS ..Dlat...49 P R 1918 = 

, 16 P L R 1918-34 P W a 1918 = 

43 lod Caa 733 ' ... 1019 

16BomLa&..R...l22 P W B Wil- 
ls P R 1918 .. 1033 

16Bom L B 328 . F...47 lod Caa (ill ... 683 
16 Bom L B 718...R ..20 Bom L B 329 . 

-43 B 359-16 lod Caa 492 .. 977 

16 Bom L B 977...R...1G A L J 841 ... 770 

17 Bom L R 1134 ..O ..30 Bom L B 408 

-49B636-4G.IndCa8 83 ... 724 

17 Bom L R 1137 (Ilote)...0 ..20 Bom L 

B 408-42 B 636-46 Ind Caa 32 ... 724 

18 Bom L B 396...R...30 Bom L U 639 

-43B693-46IadCaa73l ... 103 

18 Bom L B 446...F...30 Bom L B 681 - 

46 Ind Caa 668 ... 866 

18 Bom L B 831...R...30 Bom LB671- 

43 B 636- 46 lad Caa 750 ... 557 

18 Bom It B 636...R...30 Bom L B 389- 

45 Ind Caa 619 ... 764 

<18 Bom It B 696 ..R...30 Bom L B 779- 

47 Ind Oaa 380 ... 1033 

dS Bom It B* 779...R...30 Bom L R 

998* ... 613 


, OOt. 

18 Bom L B 97f ...R...30 Bom Ii B 868- 

' 49 8 369 -46 lad Oaa 499 ... 977 

19 Bom It B 33...F...30 Bom L B 161 

-49 B 377-44 I A 861 • ... 619 

19 Bom L B 66...R...80 Bom L R 756— 

43 B 639 - 47 Ind Caa 146 ... 89 

19 .Bom L R 86 (96)...R...84 M L J 878 
-41 M 437-7 L W 663-33 M LT 
361-(1918) M W N 385-46 Ind Oaa 
18 (F B) ... 7 

19 Bom L B 86...R...36 ML? 671-8 L 

W 594 -(1918) M W H 377 ... 9 

19 Bom L B 339...R...30 Bom L B 368- 

43 B 359-46 lod Caa 493 977 

19 Bom It B ae8...Dlat...l40 P WB 1918 

-46 lDd.Caa 679 ... 401 

19 Bom L B 498...F...101 P W B 1918- 

45 Ind Caa 989 ... 689 

20 Bom L B I6...R...30 Bom L B 887- 

47 Ind Caa 745 . .. 65 

20 Bom L B 378...R...30 Bom L B 684- 
. 42 B 513-46 lod Cab 663 ... 463 

Printed Judgments (Bombay). 

Bom P J (1879) 474...R...20 Bom L B 

111-44 Ind Caa 872 ... 637 

(1896) Bom P * J 609 ..Beaonctled... 

20 Bum L R 970 (F B) ... 605 

(1898) Bom P J 386 ..R...20 Bom L B 

939 ... 751 

Burma Law Reporter. 

14 Bat L B 9...B...9 L B B 163-11 Bur 

LJ 65-45 Ind Caa 737 ... 305 

Burma Law Times. 

7 Bar I. T 308...Dtgt...U B B (1918), 

3rd (^t 74 ■ ... 960 

8 Bur L J’ 12H...DIat...lO But L T 186- 

44 Ind Cai> 763 ... 510 

10 Bur L T 25...Dlat...l) B B (1918), 

3td Qt 97 ... 936 

1. L. R. Calcutta Series. 

1 0 ib3...B...25 Ind Cta 613 ... 714 

1 0 226 ..R . 23 0 W N 802 = 47 Ind Can 

602 .. 719 

1 C 304...R...14 P B 1918-16 P W F; 

191S-41 Ind Cas 117 .. 683 

1 C 178...R...27 C L J 133 , .. J036 

3 C IJl (110). ..Ref to ..i Pat L J 671 .. 1041 
3 C 184 ..F .38 0 L J 159 — 47 Ind Can 

5J6 1056 

3C 181...F... 13 Ind Gas 196-3 Fat L Vt' 

233 .. ■ 760 

3 C 161 (P C)...R...43 Ind Caa 883 .. 765 

3 0 3 33...F...431ndOa8 74 .. 839 

3 C 393...DUt...36 M L J 581 -(1918) M 

WN 796-41 M 933 795 

3 0 63...R...3 Pat L 3 637 (F B) ... 415 
3 0 834...R...14 N L B 82 - 13 Ind Oas 9411 547 
3 0 336...R...33...0 WN 326 -40 Inc 

Caa 865 •• 949 

3 0 646 ..R...31 O C 1-44 Ind Oaa 368.. 85 

3 C 738...R...32 0 W N 748-45 Ind Can 
667 •• 

8 0 774...F...43:ind Oas 377 - 3 PatLW 

399 .. . 642 



86 ‘ TABUS OP OA8|!S*OVBBBVi:iBD. BTQ. 


Coil. 

3 0 796...F...3PatL } 438 '... 117 

4 0 60...S...a3 OWN 80a«47 Ind Gas 

e03 ... 719 

4 C 173 (180)...F...19 Ct Xj 3 381 <=44 Ind 
Css 186°«3 Fat L J 637 °>4 Fat L W 
157 (FB) 370, 415.603 

4 0 327...B...30 Bom I. R 7C3>43 B 714 

o47 Ind Cas 163 ... 739 

4 C 369...R...46 0 C91 ... 366 

4 O 650...R... 33 C W R 566 = 46 Ind Oaa 
• 714 ... 646 

4 G 683.. .R... 20 Bom I. B 398 = 43 6 288 

= 45 Ind Cas 448 .. 437 

4 O 683...R...34 OWN 994 = 47 Ind Gas 

36 ... 697 

60 69.. R.. 34 IrltiJ 479 = 47 Ind Gas 

768 ... 1160 

6 0110...R ..330 WM 802=47 lud Cas 

603 ... 719 

6 C llO...0lit...92 OWN 817=47 Ind 

Gas 524 ‘ ... 710 

6 C 148 (171) (F C)...R...33 Mys C C B 

350 (F B) ... 1188 

5 0 143 (P C)...R...14 N Ij ft 41 = 44 Ind 

Oas 60G . . 

C 198 ..R...27 C L J 341 = i3 Ind Ods 
2V2 • ... 817 

6 C 199..aDlBt. .21 O C 263 . 1149 

6C 198...R...26 1918=*61 PR 

i918=*53PW K 1918 ==44 lud Cas 
266 . . 827 

5 C 259...R. .35 M L J ?92 = 24 M L T 
270 = 28 CL J 423*16 ALJ833- 
(1918) MWN 922*23 CWN 173 = 

20 Bom L K 1056*41 M 778*47 Ind 
Ca*' 854 (P C) ... 565 

5 C 314...R...22 C W N 802 = 47 Ind Cas 

502 ... 719 

6 C 438. ..R... 14 P R 1918*16 P WR 

1918*4^ Ind Can 117 ... 582 

6 C 498...Gon8 ..22 OWN 362 = 44 Ind 

Cas 279 .. 1083 

6 C 684 'F B).-Appr... J3 M L T 26 = 31 
M L J97*16 A L J33 = 4 PatLW9 
♦ -7r.Wi49 = 27 CliJ 19l = (19a8) 
MWN 163 = 22 OWN 330=20 
Bom LB 603 = 4) Ind Cas 368 (PC) 108 
6C 616...R ..11918) MWN 779=35 M L 

J 698 ... 523 

6 O 744...R. .21 O G 376 ... 534 

6 O 776...P...S Pal L 3 499 . . 634 

6 C 775...R...23 M L. T 81 = 7 L W 411 = 

(1918) MWN 374=44 Ind Cas 299 12 

6C776...R...16 All J 91=40 A 178 = 

43 Ind Cas 553 ... 570 

S0 902...R .37 CliJ 438=15 Ird Cas 
, 731 ... 171 

6 C 906 . B...32 C W N 803 = 47 Ind Cas 

603 ... 719 

6 0 946...R .14 N li B 36 = 43 Ind Cas 

963 ... 493 

6 C SS...R...83 P R 1918 = 45 Ind Cas 106. 436 

6 0103...F.37 CL 3 538 = 46 Ind Gas 

321 .. 486 

6 0 1 19...OII0...3 Pat L I 663 (F B) ... 549 

«C89t...F...UNLR 36 = 43IndOaB963 493 
6 0 394...R...30 Bom L B 398 = 43 B 388 

=45 Ind Cos 448 ... 437 


OOIh. 

6 C 666...Rel OIL...36 M L 1 11 ... 666> 

*8 0 764...F...161A L 3 466 =40 A 518= 

46 Ind Oas 186 ... 671 

6 0 786...R...44 Ind Oas 164 ... 3B0 

7 C 196...R...33 OWN 336=40 Ind Oaa 

866 ... 049 

7 O 366...R...16 P W R 1918 = 44 Ind 

Cas 886 ' ... 586 

7 G 381...Appt...45 Ind Oaa S36 ... 338 

7 C49g...DhB...34* M L J 494 = 7 LW , 

586 = 41 M 793 = 33 tt L T 867 = 

(1918) MWN 414-46 Ind Cas 86 
(F B) * ... 345 

7 0 648 (P C) ...R...ai O 0 173 = 47: Ind 

Oas 200 , .:. 842 

7 0 690...R...22-C Vf N 802 - 47 Ind Cas 

503 ... 719 

7 C 703...F...42 Ind Cas 629 ... 068 

8 C 51.. F.. .11918) M W N 143 = 36 ML J • 

.012 = 44 Ind Cas 4 ... 183 

8 C 6I...DiBt...45 C 630 ... 468 

8 C 79...R ..14 N L B 117 = 47 Ind Cas 

99 ... 824 

8 C 89...DUt...3.5 M L J 576 = S L W 6*19 

= (1918) M N 748 = 24 M L T 483 1096 


8 

c 

113.. 

•R.. 45 0 691 

... 

866 

b 

c 

224... 

.R...47 lud Cab TIO 

a.. 

605 f 

8 

0 

230.. 

.R...27 CL 7 134 

... 

1036 

8 

c 

248... 

HotP.. 1 PatLJ 119 = 44 

Ind 




Cas 575 

... 

747 

8 

c 

266 .. 

Appr.. 44 Ind Oas 267 

••• 

13 

8 

c 

1 302 

. R . (1918) MWN 779 = 




35 M L J 698 

... 

523 

8 

0 

422.. 

.Con8...23 C W N 1 fF B) 

... 

765 

8 

c 

422.. 

.R...43 Ind Cas 885 


V65 

8 

0 

455 . 

.R ..24 M L T 360*6 L W 

470, 





918) MWN 746 

... 

' 104 

8 

c 

168.. 

.R ..‘22 C W N 660 

... 

1156 

8 

c 

477.. 

.R...22C WN 66/ *14 Ind 

[ Caa 

‘ 



166 


... 

127 

8 

c 

631.. 

Appr. ..45 Ind Cai/SiO 

••• 

228 

8 

c 

649.. 

.F...44 Ind Cas 146 

... 

567 

8 

0 

732.. 

Dlst. .45 Ind Car 581 


772 

8 

c 

871 (876). ..B.. 22 OWN ei'l- 

46 d 




305 = 47 Ind Cas 139 


120 

8 

c 

910 . 

.R...32 G W N 802' 47 Ind 

1 Cas 




502 


... 

719 

9 

c 

100.. 

.R...23 C W N 163 = 44 Ind 

Cas 




141 


•• ■ 

747 

9 

c 

160.. 

.R...37 0 L J 538=44 Ind 

1 Gas 




361 



1146 

9 

c 

) 290 

, 69 PLR 1918 = 143 P' 

WR 




1918 

= 46 Ind Cas 864 

... 

478 

9 

0 

482.. 

.Rel on...32 C W N 660 

... 

1039 

9 

c 

182.. 

.Appp...44 Ind Cas 999 (F B) ... 

166 

9 

c 

620 

R. .44 Ind Cas 91 

... 

970 

9 

c 

695 (698)...R...22 0 W K 611*45 G 




«^05*47 Ind Cas 129 

... 

120 

9 

c 

696.. 

.Diit...47 Ind Cas 634 

••• 

1113 

9 

c 

I 839 

...R...93 OWN 641 = 37 0 

li J 




463»45 Ind Oas 966 

.•a 

1128 

9 

c 

851.. 

.R...97CLJ 636 = 44 Ind 

Caa 

• 



361 


* ... 

1146 

9 

c 

961... 

.R...33 Mys 0 0 B 189 


1196 

10 C 160i 

..R...(1918) M W N 903 

... 

1017 

10 0 306. 

..R...S3 0 W N 8031.47 Ind 

lOaa 




502 

• 

.u' 

719^ 


10 0 834...R...38 Q W N 64 .a 675- 


/■ 





jbt mass Ofk&BtItMti, fQZXiOWBD. M0. Bl 


Coil. 

10 0 446..,S...4'l 088-41 Ind Cos 

808 < ... U08 

10 0 649...0l|t,..86 675 - 8 LW 

019-(1918) U W N 748-34 M L T 
188 ... 1096 

10C1663...B...48 Ind Oas 883 ... 765 

100 820...R...11918) M W N 88-48 Ind 
TJa* 877 ... 669 

10 0 866...0l«t: .46' Ind Ofts 336 ... 338 

10 C 998...B...31 O 0 70- 46 /adO.19 606 893 
10 0 10S6.t.F...44 Iifd Cas 726 ... 1118 

10 U 1064...B.*..37 0 Ij J 469-45 Ind Ca» 

,966 ... 1166 

100'1103...B...31C'V7N 346-39 0 LJ 
34-47 Ind Cas 833 ... 574 

11 6...B...3f OL3 294-I1 Ind Cae 

919 ... 218 

110G...B...120 PWB (I9l8)-4r) Ind 

Cas 1H9 ... 1053 

110 33...0laa...38CLJl-47 Ind Cas 

111 (F B) ... 1185 

11 C 131...1ppF...13 Ind Cab 857-3 Pat 
L W 213 , ... 761 

11 C 121... B... 3 Pat r, J 327= 1 Pat Ij W 
983-47 l"d Caa 290 ' ... 995 

a C 227...DI*t...35 MIjJ 675=-8 L W 
519 = (1918) M WV 746 = 34 MI T 
483 ... 1095 

11 0 2^7...R...3 Pat Ii J 47S-46 liid Cas 

669 ... 832 

11 C.]01...R...IQ2PWR 1917 = 13 PR 

1918 ... 1023 

li 0 463...AppF...44 lud Cas 435 ... 61 

11 C 463 (483)...Dl8t.. 6 P R 1918 = 

48 Ind Oaa 90 ... 515 

11 0 5fi3. .R...(\gi8) M W N 901 .. 1017 

11 U 684...0lit...3 Pat LJ 199=45 Ind 

C^s 749 (F B) .. 1163 

12 C37...R...1DO P W R 1918=47 Ind 

Oas 12 ... 139 

19C U7...F...36MLJ 119 = 8 LW 109 

-46 Ind Oas 62 . ... 657 

T3 0 I85...F...27 C L J 480 ... 880 

12 0 ie6..R...41 ludOks 691 ... 979 

a3 C 263...R...29 C W N 686 . 1156 

13 0 294...R...(19I8) MWN 510-24 M 

L T 179 = 47 Ind Cas 236 = 956 

19 C 333...R...97 C L J 146=44 lad Cas 

349 ... 966 

13 0 876...Dtit...38 C L J 271 ... 489 

13 0 4U...DIat...33 OWN 541 = 41 Ind 

Cas691-38C L J 356 ... 818 

13 C414...R...8 LW 152-47 Ind Ciis 

595 . ... 989 

}3 C 477...R...46 Ind Cas 173 ... 723 

19 C 546...R...31 U 0 400 ... 805 

13 C 663...R...46 Ind Cas 300 ... 237 

IS 0 694...R...30 Bom L B 762=49 B 714 

-47 Ind Oas 163 . ..739 

19 0 614...R ft D...36 P L R 1918- 
63P WB 1918-46 Ind Cas 663- 
79 P R 1918 ... 738 

IS Ol7...R.?.7L W 463-34 ML J 431- 
93 M>L T 391 -(1918) M W N 334- 
46 Ind Oas 976 ... 737 

18 0 31...Aj>pr...46IndCas76 ... 633 

18 0 S63...R...(1918) MWN 660-8 L W 
.478 • 




• 

4^ 

CPL. 

14 0 18.. 

.Dlit...ll3 F R 1918 

• •• 

m 

*14 0 88.. 

R.. 

..47 Ind Cas 1006 


86 

14 0 64.. 

.F.s 

.(1918) M W N 178 

»44 Ind 


Cae 479 

• 

... 

887 

14 0 366.. 

aR. 

..23G WN617»44 

; Ind Oas 


694 



... 

607 

14 .0 387. 

..R 

...23 0 W N 64 

... 

576 

14 0 493. 

..Dl8t...35 MLJ 609 

»45 Ind 


Gas 62- 

7 L W 335 

784. 

1147 

14 C593.. 

.P. 

..47 Ind Cas 892 

... 

66 

14 C 631. 

..P. 

..68 PR 1918-nS PLR 


1918=»23 

1 W R 1‘J18*44 

Ind Cas 


9b6 



... 

1060 

14 C 661.. 

43 P R 1918* 

46 Ind 


Cas 9 



. 

..478 

14 0 767.. 

.out.. .22 OWN 919-43 Ind 



Oas 464 ... 1101 

, 14 0 768...B...3 Pat L J 460 - 5 Pat L W 
I 104-46 Ind Cas 179 ... 354 

I 14 C 809...0lit...43 Ind 0%^ 190 ... 1136 

15 C S8...Dl8t.. 20 Bom L B 802-42 B 
, CP8-47lDdOas581 (FB) ... 729 

IS 0 70 (P Cj...R...23 M;b C C B 250 

(P B) ... 1188 

15 C 424...Not F.. Ind Ca<’ 501=2 Pat 

L J 663 = 2 Pat LW 41 ... 998 

15 0 446...R...22 C WN 627-44 Ind Oas 

763 = 37 C L J 418 IP B) ... 1046 

15 C 493.. Bel on... 35 M L J 443 ... 486 

15 0 531. ..B.. 15 C 785 = 44 Ind Cas 

265 ... 380 

15 C 521... B... 44 Ind Cas 53S ... 281 

15 C 521 (P C)...Rel on...l4 N L B C6= 

45 Ind Oas 103 ... 289 

15 0 684...Appr...43 Ind Cas 857 — 

3 Pat LW 213 ... 761 

15 C G84...AppF...45 Ind Cas 307 ... 761 

16 C 16... R... 16 ALJ 71 = 40 A 198 = 

44 Ind Cas 34 ... 240 

16 C 40...F...43 Ind Cas 64 ... 1008 

16 0 89...R...27 C L J 126 = 22 0 W N 

4I9=UlndCai, 161 ... 14 

16 0 159...R...44 Ind Cas 237 ... 13 

16 n 191...AppF...44 lud Cas 2a3 . ... 339 

16 C 260 ..R...33 C W N 168 = 44 Ind Cas 

141 ... 747 

16 C .300 (F B)...F ..45 Ind Cas 416 ... 997 

16 C 307...B ..35 MLJ 414 = 24 MLT 
320=8 L W 405 = (1918) M W N 917 
= 41 M 1043 .... ^92 

16 C 397...R...41 Ind Cas 645 = 4 OLJ 

744 ... 1069 

16 C 397...0)Bt...35 M L J 609 - 45 Ind 

Oas 62 = 7 L W 226 784, 1147 

16 0 449...R...21 C W N 686 = 46 Ind Cas 

430 ... 736 

16 0 635...R...41 M 474-7 LW 169 = 

33 M L T 9-34 MLJ 156- 
(1918) MWN 131=43 Ind Cas 686 
(F B) ... 388 

17 0 33...R...30 Bom L B 336-46 Ind 

088 564 ... 668 

17 C 36S...R...33 OWN 803 - 47 Ind Gas 

509 ... 719 

17 0 801...NotF...36MLJ443 ... 486 

17 0 363 (P G)...R...36 MLJ 189-34 M 
L I 309- (1918) MWN 591- 
47 Ind Oas 708 ... 609 


• •• 


1016 



TABLE OF OAOm OVEBBULBD. FOLLOWBOt aXO^^ 

coc> 


313 

770 


n<0 436(PC)...R...8 LW 197«>36ML 
J 331-31 M L T 131-(19l8i M W N 
699-11 M 819-17 Ind Cas 1000 
17 0198... R... 16 A LJ 811 
17 C 198...P...37 Ind Cas 901=91 OWN 
. 568 

17 0 688...R ..S3 0 W N 686 = 16 Ind Cas 
426 

17 C 690...R...23 OWN 872-46 Ind Cas 
306 

'/'ll 0 631...R...22 C WN 640=97 CLJ 
698 

17 C 631. ..out ..44 Ind Cas 663 
17 C 7H...P...17 C L J 873-46 Ind Cas 
468 

17 C 811.,.F...38 M L J 18g = (19ie) M W 
N 663 = 41 M 840 = 17 Ind Cas 606 ... 1059 
. 17 0 826 (838)...R...'J8 0 Li J 378 

17 0 879...R ..IS lud Cas 585 = 97 

C li J 463 

17 C 896...S...20 Eom L R 783 = 43 B 719 
= 16 Ind Cas 339 

17 C 936...R ..90 P R 1918 (P B) 

17 0 933 (PCI...R...35M LJ 144 = 8 h W 

336 = 17 Ind Cas 702 

18 CIO IP Cl. ..out.. .38 M L J 409 = 

41 M 1068 

18 C 10...R...14 N Li R 101 = 46 lod Cas 
372 

18C 86...R...28 0 L J 268 
•18 C 157...R.. 132 1* W R 1917 = 

13 PR 1918 

18 C 231...R...16 A L J 893 
13 C 931. ..R... 32 OWN 802 = 47 Ind Cas 
509 

18 G 359 (368). ..R... 93 Mys OCR 89 

(FB) 

18 G 264. ..Rel on...2i 0 0 398 


19 0 48...R...S Pat L J 109-'46 Ind Om. 

398 1 aas 

19C133 (P 0)...ipplV.14 P R 1918- 
136 P L R 1918-16 Ind Cm 36 ... 


COE. 

m 

79* 



19 

0 S01...P...U B R (1916), 4th Qt 133= 

s 

772 


60 Ind Cas 566 

^363 

V36 

19 

C 336...R...33 0 W N 846 = 39 CLJ 



24 = 47 Ind Cas 863 

•671 


19 

C 253 (P C)...DU...8e -M h jm- 


116 


41 M 1068 • .., 

364 


19 

0 289...R...33 MLT81 = 7LV)H 411 


473 


= (1918) M W N 374=44 Ind^Oas 399 

19 

276 

19 

G 289...P...3 Pat L‘3 639 = 46 Ind Cas 




00 

CD 

563 

1066 

19 

C 3.34...R...33 M L T 89 = 34 M L J 71 




= 46lDdea8n6S 

311 

1059 

19 

C 513...R.,.14 N L R 71=43 Ind Cas 


636 


161 

i 


19 

C 51i...OUt...6 P R 1918 = 46 lad Cad 


1063 


90 

535 


19 

C 544. ..P ..14 N Ii R 35 = 43 Ind Cas 


I 5r^ 


S62 

498 

623 

19 

C 683 (P C)...R...2pBom L R 929 ... 

761 


19 

C 6H3...R...44 Ind Cas 634 = 3 Pat L J 


1087 


122 = 3 Pal li VJ 364 

45 


19 

C 735...DUt...37 0 L3 101-45 Ind 

/ 

364 


Css 767 , 

368 


19 

C 735...R...23 Mys 0 C R 143 

1193 

366 

20 

C 18...R...34 MIiJ 32 = 44 Ind Cas 


126 


428 

736 


20 

C 79...F...43 Ind Cas 231 

1008 

1023 , 

20 

C 79.. R...21 0 C 1 = 44 Ind Cas 368... 

84 

901 I 

20 

0 296...R..16 A1.J 576 = 28 CLJ 




192 = 35 M L J 46 = . 1918) M W N 406 


719 i 

i 

= 24 MLT62-46 C 909 = 8 L W 




163 = 20BomLR 351=2* OWN 


1190 


801 = 5 Pat L WHS (PC) 

444 


555 20 C 996...R...38 C L J i33 


136 


18 

G 320.. .R.. 

.20 bora L R 

176 = 45 loa 


20 

C 370. 

..P,..27 0 L J 528 = 46 Ind i 



Cas H62 


• • « 

1127 


221 


465 

18 

0 335, (1910) M w N 

779*35 M 


20 

0 409. 

..Appr...44 Ind'CaM 435 

61 


L J 698 



523 

20 

C 487.. 

..DI»i...9LBRl86 

896 

18 

C 368... R.. 

.92 C W N 802 

= 47 Ind Cri9 


20 

0 505.. 

.F...46 lud Cal' 753 = 4 Pat L W 

.. 

18 




719 


47 

* « ' 

648 

A 

C 368... R.. 

.22 C W N 817 

= 47 Ind Ci3 


20 

0 670 

..R...22 OWN 826 = 27 C L J. 



524 



710 


663 = 

'45 Ind Gas 660 

310' 

18 

0 368...Appr...45 lud Cas 16S 

316 

20 

C 609. 

.D...3 Pal L J 156 = 4 Pat L W 


18 

C 399.. .R.. 

.i6 ^ L J 64l 


770 


116 = 

43 Ind Cas 120 

34 

18 

C414...R.. 

.34 M LJ 184 = 45 Ind Cas 


20 

C 805.. 

.21 0 G 400 

805 


^813 



175 

21 

p 19... 

.F...27 CLJ 528 = 40 Ind Cas) 


18 

C 414 (?«€) 

...Rel on. ..34 

Uhl 323 = 



221 

... 

486 


24 M Li T 60 = 6 L \V 203=15 1ml 
C88 644 = (19i8),M W N 433 = 41 M 
1023 

18 0 48I...OIst...44 lull Cas 533 = 3 F’at 
Li 3 123 = 3 Pat L W 264 

18 0 656...P...4'! Ind Cas 455 

18 C 820...F...U B R (1919) 4th Qr 120 = 

60 Ind Caf 562 

18 C631. .. R...23C WN 803 = 47 Ind Cas 
503 

18 0 647...R...7 Ii W 482=34 M G J 431 
= 33 M Ij J 291 = 11918), M W N 334 
= 46 Ind Cas 976 

18 C670...R...20 BomL R 141-44 Ind 
Cas 872 

• Bead 13 C 167 os 18 C 167 in Col 1033, 


31 O70...R...22 OWN 769 = 38 C L } 61 

= 46 Ind Cas 447 tP B) ... 1036 

193 31 0 265...R...12 h 155 = v0 Bnm L R 35 

= 43 liid Cas 752 ... 293 

45 21 387 ..P . 3 Pat L J 119 = 44 Ind Cas * 

971 575 ... 747 

31 C 50i...R...45 Ind Has 408 ... 893 

317 31 C590...R...23 5Ivs C 0 R 79 ...1178 

31 C 666...R...43 Ind Cas 886 765, 766 

719 33 C 8...R...43 Ind Cas 563 ... 296 

23 C 8...P...4S Ind Cas 883 ... 607 

22 0 P...R.,.23 M L T 89-34 M L J 71- 
737 4&IndCaa763 <.... 311 

33C R...0...122 PW R I917-13PWR 
637 1918 ... 1038 

23C31...R...16 ALJ 449- 40 A 513= 

46 Ind Cas .373 "... 783 



9a 0 964».F...98 0 W H 063-46,Ii»l Om 
< 1T6 . I 

93 O 834...ap«r..t46 ai tat 084- 
9a.O m..Ori 0...8 Pat L J 663 (F B) ... 

99 0 8l7...R...9ii 0 W H 666.-46 Ind Oaa 
7U 

98C 364...Not F...9a CWN 846 - 39 0 
i, J 34-47 Jad Om* 863 
93 C<4S7...F...46 lad Gas 879-19 Or Ii J 
6J1 

93 0 606..Jt ft Ex»lr..l6 A L J996 ... 

33 0 e06...F..«30 Bom L B 1-43 B 136 
-43Ind Gas 7‘>9 * 

93 0 6I1...B...34 M L J 379-46 Ind Caii 
468 ' 

33 C e61...R .:33 M Ii T 3S9-(19t8) M 
W N 647-44 Ind Gas 834 

92 G 589 ..F...8 Pat L J 699-46 lad Ca« 

864 

33a6l9..R...16AliJ 841 
310a71...R...4J PR 1918=-46 lad Caa 
9 

93 0 909...B...33 C W N 278=47 lud Gas 

633 ... 7 

33 0 309...R ..73 PR Iul8-'a9 P W 

•it 1918-47 Ind Caa 367 ... 199 

33 C 1 (10) (P C>...R . 33 Mya OCR 393... 194 

93 C 6&...R... 14 N L R SO-dd Tad Gas 

963 ... 493 


23 

0 130.. 

■R... 13 lud Caa 883 

766 

». 766 

23 

0 143.. 

.R ..97 0 Ii J 400 = 45 Ind Caa 



730 



1098 

23 

C lb9. 

..Dial.. .16 A L J 7r7.- 

47 Ind 



Oaa 842 


938 

23 

0 196.. 

.Di.t...36 M liJ 575 = 8 

L W.!! 



519 « 

(19181 MWN 748-94 

MLT 



48 j 


• •• 

1095 

23 

0 228.. 

.R...1S IndG.a613 


714 

28 

C 420.. 

.F...41j Ind Gas 4i4 


114 

23 

0 450 

out.. .22 C W N 641 « 

27 0 L 



J453 

— 46 Ind 9S6 

• •• 

1123 

23 

0 636.. 

.Appr ..45 Ind Oas 293 


1135 

>23 

C 563.. 

.R...29 OWN 617 = 44 lud Oaa 



694 

• 

... 

607 

23 

C 661 (673)...R ..31 U C 371 

... 

1161 

23 

C 636 

(637) .R . 28 G L J 193 

... 

IJ5 

23 

0 738.. 

.OIac...i3 Hys G 0 R uF B) .. 

1177 

23 

C 605.. 

.B ..11 OWN 491 = 44 Ind Caa 


* 




180 

23 

C 867.. 

.out... 16 A L J 360=40 A 341 



-45 Ind Cw StOiF B) 


413 

23 

0 867.. 

.P...91 O 0 h'll 


4.3 

23 

0 884.. 

.D...16 A L J 55-40 A 

112- 



44 lud Gas 869 . 

« • • 

939 

28 

C 966.. 

..Gont...91 C W N 369 = 

14 Ind 



Oaj 379 ... 1083 

94 0 1 (PC);..R...14 P W B 1918 = 44 lad 

Caa bOO ... 790 

34CC3.. DU8...30 Bom L. R 4p5 = 41 G 

411-46 lud Gas 118 ... 33S 

34 0 319... R... 118 P R 1913 ... 409 

34 0 373...Appr...41 lud Caa 163-4 Pat 

£i W 146 ... 813 

34 C 373...R...(1918) Td WN 643 = 34 M 

L T 876- 8 LW 699 ... 79 

94 0 38l...AppF...4& lad Oaa 613 ... 714 

34 0 40e...R...U PR 1918-16 P W R 
191»-48 Ind Goa 117 ... 683 

13 


34 0 406...R...3 Pat L 1 199-48 Ind Oaa 
’ 749 (F B) ... 1168 

34 0 418...0lti ..38 0 Ii J 4 =47 Ind Gas 

111 (F B) • ... 1186 

34 0 416...ftppf ...46 lad Caa 313 ... 346 

34 0 440...F.. 36 M L J 139-8 Ii W 109 

-46 Ind Oaa 63 ... 667 

34 0 449...F...14 N liB 36-43 Ind Caa 

963 ... 493 

34 C e84...R...34 M LJ 494-7 Ii W 586 
-41 M 793-23 M L T 367-11918) 

M W N 414-46 lad Gaa 86 (F B) ... 246 
34 0 6l6...Appr...46 Ind Oaa 836 ... 138 

34 O 661 ..R...93 C W M 517 = 44 lad Caa 

694 ... 607 

34 0 673.. .Knl F...3 Pat L 7 396-4 Pat 

L W 4.S7-46 Ind Caa 17 ... 637 

34 C 711...0laBappF...43 lad Gas 231 ... 1008 

t 24 C 746...F...32 C W N 662-46 Ind Oaa 

176 ^ ... 48 

24 C 836 . R...21 C W R 427-45 Ind Ota 
. 441 ... 1130 

34 C 835...R...31 O G 97 = 46 Ind Caa 

330 ... 496, 

34 C 8d4.. R...3 Pat L 3 199-46 Ind Caa 

749 (F B) ... 1183 

34 C 900...R...7 L*W 483 = 34 M L J 431 

= 28 M I. T 391 = (1918) M W N 834 
-45 Ind Oh. 975 ... 737 

24 C 900...F...I11 P W R 1917 = 13 P B 

1918 ... 1033 

26 C 8...Dlit...23 C W N 64 ... 676 

26 C 90...R...-13 OWN 48 = 46 Ind Caa 

911 . . 456 

26 0 99 ..B... 41 M 474-7 Ii W 169 = 

13 61 Ii r 9 = 14 M L J 166= 1918) 

M W N 121 =43 Ind Gas 6^6 (F B)... 383 

15 0179...R...3&M IjJ 355=41 U 1063... 417 

25 C 189... R... 13 0 WN 846 = 29 OLJ24 

= 47 1ndCa8H53 ... 674 

35 0 310... R... 45 lud Caa 854 = 1 A L J 

5 ... 969 

26 0 210 ..R...34 M L J 184 = 45 Ind Caa 

813 , ... 176 

35 C 305...R...4S C 691 ... 35d 

35 0 5U ..AppF...15 lutl Caq 394 ... 38 

25 C 703.. .R... 3 Pat 1. J 490-46 lud Caa 

479 ... b26 

36 C 718...R...44 Ind Caa 164 ... 396 

36 C 844 ..F...31 M L 1 561 = 46 Ind.Caa , 

973 • ... 8 

36 0 844.. Rel on ..35 M L 3 551 = 8 Ii W 
526 = 14 M L P 4b6-(1918) M W N 
791 ... 8 

25 C 917... (Note) Appr ..46 Ind Oas 194... 38 

26 0 lOl ..AppF...46 Ind Gas 277 ... 1069 

26 G 114...R ..16 A b J 587 = 40 A 626 ... 308 
36 C 564...Dlat...46 C 931 = 37 G L J 374 

= 15 Ind Oas 223 ... 710 

26 C 67g...R...U B R (1918), 4th (^r 

125 ... 896 

26 C 615. ..Appr.. .43 lod C«is 377 — 3 Pat 

L W 297 ... 649 

26 0 707 (PC)...R 34 M Ii J 79«7 LW 
229«(1918) M WH 262«44 lod 
Oaa 133 ... 967 

26 0 739...R...32 C W N 68S»46 Tod Gas 

498 ... 735 
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* * r 

• OOLa 


48 

772 

649 

546 

574 

1063 

672 

541 

330 

946 

562 

770 

478 


cou 



9cr 


36 0 793.. Mot r...S3 OWN 1036-46 Ind 
Cos 937 .*■ 

36 C 836...R...46 0 691 
36 C839...R...37CLJ 400-45 Ind Oas 
780 

36 C 955...R.. 23 C W N 488-45 Ind Ca<4 

667 

37 C 31...llppi>...44 Ind C.t6 563 
37 C 1S6...R...30 Bom h R 803-43 B6.38 

=47 Ind On 581 (F B) 

37 C 166 (163).. R ..37 G I> J 447-45 Ind 
Cob 083 

37 C 362.. .R ..27 C L J 116 - 46 0 926- 
41 Ind Oii. 758 
27 C 170.. .R... 43 lud Cae 467 
37 C 479 ..R...27 C Ij J 4S8-45 Jnd Cas 
731 

37 C 4SS, 93 P R 1918= 163 P W R 1018 
= 47 lud Cae 957 

37 0 734 ..R...03 M];b G O R 250 (F B) ... 

27 C 801...ConH...23 C W N 1 F B) 

37 C 801. ..R.. i3 Ind Cas 8S3 
37 0 810...R...20 Bom L R 925 

37 C 913.. F...47 Tad Cae 893 

38 r 78.. .F... 4 Ind Ua- 657, 

38C ll3...DUt from .15 P T, R 1918 = 

67 P R 1918 = 36 P W'R 1918-41 
Ind Caa 301 

28 G 113.. .R . 23 Alys 0 C R IPO 

28 0 233...0I|( 36 M t< 3 402-41 M 

1069 

C239...R 14 NIiR 101-46 lad Oas 

272 ... 365 

33 0 517.. .R ..23 Mys OCR 250 (F B) .. 1189 
28 >1 546...0l|t ..23 C W N 230-10 lad 

Cas 865 ... 949 

28 C 557. ..D... 34 M L J 488 = 21 M ti T 

5d=( 1318- M W N 371 = 8 L W 410 
— 45 Ind Cas 437 ... 1139 

38 C 591. .Rfel on. ..34 M Ii J 517-29 M 

LT.:4t=7L W 604- (lOlbl M W 
N 454- 16 Ind Cas 80 1 . 779 

39 C 140.. R...34 M I' J 379-45 Ind Gas 

46b , ... 330 

29 C 154...B ..7 L W 30- (1918) M W N 

41-13 Ind Cae 7U ... 836 

39 C 167...R...27 C £i J 339-43 Ind Oas 

169 ... 172 

39 0 167...Rel on. 34 M L J 333- 
a4M,LT6O = 0 Ii W 303 45 Ind 
Cas 644 a: (19 18) MW N 492 = 41 M 
1032 .. 193 

39 0 137... Appp... 45 Ind Cas 403 .. 893 

39 C 306.. R...24 M L T 366 - 8 L W 470 

= (191H) M W N 746 .. 104 

29 C 315.. Dlit...9 £i B R 375 ... 991 

29 0 395 (P C)...R...33 C W N 133- 

47 Ind Gas 14 ... 1070 

39 0 473 ..DUappr...l08 F R 1918 ... 763 

39 0 654...Dlit...i3 C W N 894 .. 445 

39 0 664...DUt ..113 P W R 1918-46 Ind 

Cas 471 ... 890 

39 C r.99...B...3 Pat L J 199-45 Ind Gas 

749 (F B) .. 1163 

39 Q 707 (F C)...DUt...43 Ind Gas 941 ... 27 

29 C 707...D(st & Expl...3 Pat L J 879- 

<9 Ind Cas 135 ... 1018 

39 0 736...F...a6 Ind Gas 882 ... 607 


I > OOlia 

29 0 818...R.vS2 OWN 803-47 Ind Om. 

602 * . ... 719 

39 O 871...Rel oii..^9 P B 1918- 
64 P W K 1918-44 Ind Om 
549 ... 798 

30 C 184...B...37 0 Ii J 572-46 Ind Cna 

468 ... 1066 

30 C 165...F...133 P W R 1917 *>13 P B * 

1018 • ...'1038 
30 0 331...R...(1918) M WN6eO-B LW 
400- 17 Ind Cas 716* • ... 426 

30G291...F...44 IndCa8 247 • ...1108 

30 C 291...Appr...4S Ifad Cas 408 ... 892 

30 C 328... Not F...3 Pat L J 896-4 Pat 

L W 437 - 46 Ind Gas 27 . ... 537 

30 C 339...Dl8t ftexpl...3 Pat L J 379- 

46 Ind Gas 195 ... 1018 

30 C 433...R...23 0 W N 93 ... 739 

30 C 533...R...22 OWN 802 - 47 Ind' 

Cas 602 ... 719 

30 C 539... R... 20 Bom Ii B 803-43 B 

636-47 Ind Cas 58 1 (F B) ... 799 

30 C 539... R ..37 C L/l 459-45 Ind Cas 

965 ... 1158 

30 n 539...R...ii3 0 W N 486-46 Ind Gas 

667 ... *'787 

30 C .‘iB9(P C)...R...7 {^i W 124-43 Ind 

Oas 90S — 789 

30 C 539...R...3 Pat L J 5X8-46 Ind 

Oas 670 = 5 Pat Ii W 147 ... 680 

30 C 576...R...16 A L J 669 ... 630 

30 0 583...F...16 A L J 630-46 Ind Gas 

101 ... 956 

30 C 588.. .F... 43 Ind Cas 715 ... 214 

30 C 683...F...43 Ind Cas 196-.3 Pat L» 

W 932 • .,. 760 

30 C 7-25 IP 0)...R...33 M L J 759- 

43 Ind Ca. 831 ... 663 

30 C 725 ..R...(1918) M W N 680-8 L W 

400-17 Ind Cas 716 ... 425 

30 C 738. ..R... (1918) M W N 6S0-8 L 

W 400 = 17 Ind Caa 716 ... 435 

30 C 79t...F...43 Ind Cas lUO ... 1126 

30 C 843 (862).. R.. 7 L W 36=1(1918) M 

WN 146 = 4.3 10(1 Cas 871 ... 546 

30 C 865...Diit...45 Ind Cas 106 ... 1139 

30 0 1031 ..Dilt...45 Ind Oas 363 .. 996 

30 G 1060...R...31 O C 188-47 Ind Oas 

568 . 1077 

30 q I077...R...30 Bora LB 398-43 B 

388= 1£ Ind Cas 448 ... 437 

31 C ll...Appp...44 Ind Cas 436 ...» 61 

31 0 80 (92)...F...38 0 L J 371 ... 489 

31 C 111 ..R...33 C W N 118 ... 788 

31 C 146.. Dlit . 32 C W N 894 ... 446 

31 C 146...R...31 O 0 341 .. 811 

31 C 195...DUt...ll6 P W B 1918-130 

PLB 1918-46 Ind Oas 496-109 
P B 1918 . ... 191 

31 C 314...R...33 M L T 187-84 M L J 
344-(1918) M W N 179-7 L W 490 
-44 Ind Cas 630 ... 984 

31 C 3I4...R...8 Pat L J 337 - 4 Pat<Ii W 

283-47 Ind Oai 490 ... 986 

31 0 344...R...33 OWN 617-44 Ind 

Gas 694 , ... 607 

31 C 6e7...B...37 C L J 489-48* Ind OM 
740 797 
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847 
366 

1098 

787 
^9 

799 

677 

134 
29 

171 

478 
1188 
756 
765, 760 
... 107-2 
66 
1007 


1030 

1301 

364 
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euM icdSuuow&o. md. 
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91 0 70T...B...e L W »1*8S JATjjgfn 
-94 M L T 947-(1918) M W N 614 
•>4iU 861-45 Ina/3M 463 ... 361 

81 0 767 (F B)...F...37 0 Ii J 579 ... 855 

SI 0 T61...Dllt...3S M L J 638-34 M L 

T 456 ... 913 

81 0 793...Ezpl...33 OWN 146^46 Tnd 

01«486(PG) ‘ ... 839 

31 G 816...F...4S Ind Caa 312 ... 384 

81 0 88;.. F...8 Pat L 7 454-46 Ind Caa 

473 , ... • ... ... 447 

3kO 849...B...M P B 1918-44 Ind Css 

816 • ... 153 

31 C 863...R...3 Pat h 3 490-46 Ind Caa 

479 * . ... 835 

31 C 937,..F...14 N £i B 35-48 Idd Caa 

963 ... 493 

31 C 944...R...30 Bom L B 836-47 Ind 

Cad 639 ... 1109 

81 0 g76...F...43 Ind Caa 190 ... 1136 

81 O 1031...R...39 C W N 763-37 0 L J 

556-46 Ind Gas 485 * ... 866 

31 0 1028...R...46 Ind Caa 394 ... 38 

81 G 1036...OUt ..23 C W N 769-38 CL J 

51-46 Ind Caa 447 (F B) * ... 1036 

31 C I0S7...O1II ..37 GLJ 461^44 lud 

Caa 881 , . 1076 

31 C 139.. R.. 33 MLT 137-Tl MLJ 

344 = (1918) M W N 170 =7 Ij W 490 
—44 Ind Caa 630 ... 984 

33 0 296 ..R...27 C L J 431 - 43 Ind Cas 

311 ... 817 

33 C 396...F...37 QL3 82b = 46 Ind Caa 

131 .. 485 

33 C 298...D ..-IJ M L T l08-(l91S) M W 

N 196-8 L W 19-44 Ind Oaa 351 .. 1014 
83 C 386...Appr...44 Ind Cas 931 ... 30 

32 C44‘‘...F...43 Ind Css 849 .. 670 

33 C 46J...Expi and Dlit. . S Pit I> J 894 

-46 Ind Cas 98 663 

32 C 494...91 O C 188 -MI Ind Cas 668 ... 477 

32 C S27...DI|t...3S .M Ii 3 684- (1918) M 

• • WN 796 = 41 M 928 ‘ ... 795 

33 C 537 . R...44‘Ind Cas 518 ... 381 

32 0 537...R...14 N L K 6G-4j Ind Cas 

103 ' ..389 

33 C 605...R...I6 A L J 6C» ... 680 

33a64S...R...15C69] ... 355 

83a68(}..Relon...35ML J443 .. 486 

33 0 832...R...8 L W 100-35 MLJ . 

130 ... 1116 

33 0 837.. .Rel on.. .23 OWN 441-44 Ind 

Caa 397 ... 678 

33 C 837...Dilt...8 LW 91-35 MLJ 
373-34 MLT 347-(1918) MWN 
614-41 861-46 Ind Caa 468 .. 361 

39 O 861...R...31 O 0 374 ... 1161 

33 0 871...R...43 Ind Oas 883 766, 766 

83 0 I077...R...16 A L J 790 - 47 Ind Oaa 

845 ... 713 

89 0 1077...DI|t...45IndOaa6l8 ... 714 

sac 91...Dlat...3 PatL J 513-46 Ind 

Oas 637 • .. 588 

38 0 967...1Mik...33 C W N 93 ... 739 

S3 0 806...R...33 0 W N 861-37 CL J 

606-46 C 103-45 Ind Oas 864 ... 693 

38 0 889...R...90 Bom L B 39- 43 B 196 

-48 Ittd Oas 861 ... U81 


COL. 

as 0 43S...Dii«...93 0 W N 643 - 44 Ind 
‘ Oas631-S8CL J366 ... 816 

38 0 498...F...34 MLT 103-8 L W 171 
-(1918) MWN 477-17 Ind Oas 
697 193 

33 0 696...0verculed...93 OWN 660- 
38 C L J 160 - 46 Ind Cas 435 ... 34 

33 C 680...R...23 OWN 763 - 37 C L J 


666-46 Ind Oaa 485 ... 866 

33 C 633.. F...44 Ind Oas 344-4 Pat L W 


193 

... 

1079 

33 C 639.. 

.Hot F...(1918) MWN 606- 


25 M 

L J 387-34 MLT 346-8 L W 


369 


186 

33 C 789.. 

. F... 28 0 L J 1-47 Ind Oas 111 


(F B) 

. 

1135 

33 C 789 . 

.R..126 PW B 1917-11 P R 


1918 

... 

670 

33 C 842.. 

.Dlst...2a 0 W N 64 

576 

38 0 8157 . 

F...46 Iiid Cas i6p 

1029 

33 0 867.. 

.F. 43 Ind Cas 637 

746 

3\0 890.. 

.DIat ..45 0 702 

299 

33 a 927 . 

.R ..33 M;8 0 0 B 180 

1201 

33 C 985 . 

.Rel OD...‘)S MLJ 443 

486 

33 C 1065 

..DIsappr., 3 Pat L J 156— 



L VV 116-13 Ind Caa 120 ... 

24 

38 C 1133 

..R...32 C*W N 226 -40 Ind Caa 


865 

• m9 

949 

33 C 12J2 

..Dl8t...31 0 C 363 

1149 

33 C 1378 

..R...10 A LJ 790-47 Ind Caa 


845 

... 

713 

33 C 1*278. 

..out ..45 Ind Gas 613 

714 


330 use... O ..a Pac L J 317-44 Ind Oac 

475 ... 163 

31 C 1333.. .R ..38 0 L J 206-47 Ind Cas 

677 ... 690 

34 0 36...R ..lOS P B 1918 ... 763 

34C CS ..R .108 PB 1918 ... 763 

.34 0 70...R...93 C W N 118 ... 788 

34 0 101 ..AppF...44 Ind Cas 93i ... 30 

34 C 109 ..R ..22 OWN 6C0-28 C L J 

lCO-46 Ind Cas 415 ... 24 

31 0 109 ..R...27 0 L J 532 ... 223 

34 C 118 (P C)...Rel on...4t M 1033 , ... 770 

34 C 150... R... 21 C L J 576-46 Ind Cis 

4GJ ... 697 

34 C 199 F... 16 A L J 691 = 10 A 680 = 

17 Ind Oas 947 .. 186 

34 0 207...F...44 Ind Gas 354 ... 976 

34 C 2a5...Dllc ..23 Mys C C R 1 (F B) y. 1177 
34 C 329... F ..4C Ind Oas 355 • ... 631 

34 C 329 ..F ..9 L B R 186 ... 895 

34C401..F 3 PatL J 481-46 Ind Cas 

488 .. 269 

34 0 491...R‘a on .14 N L B 66=46 Ind 

Cas 102 ... 289 

34 C 551.. OUs ..19 Cc L J 981-48 Ind 

Caa 161 384 

34 C 599.. .R... 34 MLJ 279-45 Ind Oas 

468 ... 330 

34 0 642 (F B)...DI|t...30 Bom L B 660- 

42 B 604-46 Ind Oas 746 ... 469 

34 0 922...Dlit...32 P B 1918-45 Ind Oas 

106 ... 435 

34 0 933...AppF...45 lad Caa 642 ... 647 

34 0 029...R...31 P LB 1918-72 P B 
1918-148 P W B 1918 -46 Ind Oas 

6d9 ... 1060 
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COL. 

34 0 999. 

.R...3S C W‘N 437 - 45 Ind Gas 


441 


1120 

34 C 999. 

.out.. .43 Ind Gas 956 

1120 

34 C 1037 

...R...3i M L J 470 -7 L W 613 


-34 

M L T 18-41 M 813- (1918) M 


WN 

603-46 Ind Cas 30 

167 

84 G 1069 

(1074) . P...3 Pat Ii J 306- 


44 Ind Gas 432-4 Fat L W 213 ... 

‘46u 

36 G 1...R...38 C Ii J 306 (P B) 768 

, 769 

35 G 1...I 

(...43 Ind Gas 196=3 Pat L W 


2.12 

.>• 

760 

86 C 35... 

F...21 0 C 143-46 Ind Caa 808 

464 

35 C 902. 

.AppF...43 lud Caa 960 

981 

35 G 303. 

.Appr.,.44 Ind Caa bOl —4 Pab 


L W 

2«1 

370 

35 G 331.. 

. R... 27 C LJ 101=46 Ind Cab 


767 

... 

363 

35 C 331 . 

.R...8 L W 91 = 35 M Ii J 972 


-94 

ML} 317-(1918) M W N 614 


= 41 

M 861-^45 Ind Cab 463 ...^>361 

36 G 430.. 

.Dlat..,43‘lnd Cab 74 

339 

35 G 647.. 

.F... 47 Ind Caa 93-2 -5 0 L J 


608 


4!i 

36 G 651.. 

.R...34 M L J 262 

781 

35 C 613.. 

.Diat . 45 Ivd Caa 390 

•250 

36 C 618.. 

.R...21 0 0 336 ‘ 

162 

36 G 618.. 

.B.. 3 Pal L J 339.-46 Ind Oa.. 


192 

... 

164 

35 G 767.. 

.R...27 C L .7 400-45 Ind Gas 


730 

... 

1098 

35 G 939.. 

.Hot F...22 OWN 816 = 29 C L 


J 24-47 Ind Gas 853 

674 

36 G 979.. 

.B...43 Ind Caa 321 

1008 

36 G 990 . 

.F...34 M L J 615 = 44 Ind Caa 


889 (F B) 

1104 

36 G 996.. 

.Not P...37 G L J 257 = 23 C W 


B 363-13 Ind Gas 781 (F B) 

693 

36 C 1010 

...R...27 C L J 107 

677 

36 C I0:t0 

..F...43 Ind Caa 370 = 8 Pat L J 


168- 

8 Pat LW 386 

531 

35 C 1051 

...R...7 L W 30- (1918) M W N 


146- 

43 Ind Cas 871 

545 

35 C HOC 

1... Mat.. .11918) M W N 33.8 = 
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19 I A 303 ..R . 16 A L J 576-28 C L J 
193-35 MLJ46-n6l8)MWN406 
-94 M riT62-450909 = 8LW163 
-20 Bom L R 851,-22 0 W N 891 = 

6 Pat L W 83 (PC) t • ... 444 

30 I A 1 ..R ..27 0 L J 628-46 Ind Oaa 

221 .. 485 

90T AtB3.. R . 20 Bow ]j K 917 ... 673 

•311 A 1 R ..23 M r, T 106-11 M 611 = 

7LW 4;0-(1‘Jl 8) M W N 251- 
44IndC«8 761 • . 8il 

31 1 A 197 (PCJ.P..111PWB 1918 908 

94 1 A 60 . R. .3 P.it )j J 4t4 - 16 Ind Oa« 

891 • .. 1018 

24 I ^ IH ) . R 11 0 W N 846-29 0 L 

J 21-47 Im) ( as 85) .. 574 

35 I A 9...R . 4 1 T„ 1 Oi *181= 1 Pat L .1 

4')-!, PU L Vt J4I ... 970 

26 I A 7) .Ol.t 47 1n3rs<r611 .. 632 

28 I A ‘SJ. n M L J 19 - 4 M L T j 76 
>- 28CL.r 41S .*16 A L J H)j = il91H, 

M W N 92i~ IJ (' W N i71 10 Bom 
L B 1066- 41 M 778 - 47 Ini Pas )u4 665 
26 1 A lot . R 4i loci Oas 281- 1 Pat 

L jr 48-3 Pat LW 141 ... 970 

36 I A m R ..11 O C lie ... 524 

261 A 916 ..R .27 C I. J 447-45 Ind 

C8tf983 ... 677 

26 I A 216 R.. 10 RmiliB SOl-41 B 

61'- 17 Ind 5)1 (P B) .. 719 

36 I A 319 Dfit ..21 O C 1-14 Ind Caa 

.. *368 ‘ .. 84 

37 I A 167 J5 MTi 3 391 = 14 M L T 176 

= 28 CL J 4>8-ir> Ab J 831 = (1918 
* M W N 932^11 O' W N 171- 
30 Bom L B 1056= U M 778-17 ind 
Gas 364 ... 556 

37 1 A 2'6 ..R ..47 Ind Cas 1006 ... 35 

37 I A 388. R.45 0 835-23 OWN 160 , 

—47 lad Cab 401 ... 603 

38 I A 257.. R. .23 0 W N 341 . 715 

39 t A 131 ..DIst .113 P W R 1918- 

46 Ind CaB 471 ... 890 

391 A 166...0lat . n Ind Ois 370 = 3 PU 

L 7 168-3 Pat LW 386 ... 631 

30IA166.F'..46 IndCaaeiS ... 551 

31 I A 317, 67 P W R 1918-44 Ind Cas 

669 ... 460 

33 I A 98...B...43 PL R 1918-98 P W B 

1918-46 lod Oas419 ... 328 

88 I A 1...R...30 Bom L R 989 - 45 Ind 
Gas 619 • ... 764 

8SIA97(101)...R...94 ML T 971-90 
BomLB 1068-38CL J441-45 G 
798 (P 6) -■ 1106 


33 I A 118 (197)...F..,36 M L I 614- 
• 16ALJ 906-134 PB 1918-38 GW 
17 288-36 M LT 56-180 PW B 
1918 <P G) 

33 1 A 156...R...3t O G 1-44 Ind Gas 

868 

34 1 A 37...R...28 C L 3 123 
34I*A65...F...16 AL3 637 - 20 Bom L 
B 724-92 UW N 649 - 23 M L T 
399-(1918) M WB 386 - 35 ML3 
99-45 C 733-27 CLJbSQ-e Pat 
L W 73-45 Ina Cas 806 

34 I A 87 (92).. Rel oa...20 Bom L B 39 

-43 B 195-48 Ind Cas 851 
34 I A 87 . R...20 Bom L R 803-43 B 
638-47 Itid Oas 681 
3,. 1 A 87 . F ..9 L B B 136 
34 I A 115 ..Dlit . Ill P W B 1913 
31 1 A 115 .F...ie0 P W B 1918-47 Ind 

34 1 A 142^...B ..21 O C 244 ' !!! 

34 1 A 167 . F . 43 Ind Cas 196-3 Pat L 
W 232 

34 1 A 167.. R . 93 Mya C C B 45 
34 I A 490 ..F dPa^lL J 310-45 Ind 
Oas 680 

36 I A. 7 (PC' .DStt 47 lod Cas 611 ... 
ij r A 9a . R ..20 Bom L B <)0a-42 B 
018--47 Ind Cib 681 (F B) 
JSIA1)6..R.3 PatLJ 199-46 Ind 
C>s 749 (F B) 

)blA 286 F .J3 Ind Cas 370-3 Pat 
L J I68--3 PatT. W286 
36 1 A 143 Expl .27 C L 3 xOl -44 Ind 
Cos 567 

36 I A 22) (P C) ..Ditt ..150 P W B 1918 

— 47 Ind Cas 12 

39 I A 7.. .Mot F . 3 Pat L J 394-46 Ind 
CsiS 98 • 

37 I A 152 . R ..3 Pat L J 894-46 Ind 

Cas 98 

37 1 A 161.. Dlit. 21 OC 1-44 Ind Cas 

36) 

38 I A 1 . R .22 C W N 6«5 = 16 Ind Cas 

#28 

39 I A 2J8 . F )4 M L J 615 = 8 L W 

176 = 20 bi.m LB 687 = 23 M L T 
388- (1918) MWB 382-16 A LJ 
403 = 27 C I. J 648 = 4 Pal L W 349 
= 22 OWN 697 - 46 0 748 - 46 Iqd 
Cas 1 (P C) • ... 

40 I A 24 ..R .24 M L T 267 

41 1 A 61 (P C| ..P...17 Ind Cas 611 ... 

41 I A 00 . F 43 Ind Cas 195 

41 1 A 189 . R ..23 0 t. J 123 

41 1 A 251...R...27 C L J 628-46 Ind 
Cas 221 

42 I A 30.. F ..22 OWN 660 - 28 C L J 

160- 46 Ind Cas 436 

42 I A 64...R...33 0 W N 226-40 Ind 

Gas S65 

43 I A 105...R...21 0 O 276 

42 I A 163...DUt...34 M L 7 645-8 L W 
176-20 Bom L R 687-33 MLT 
3B8-(1918) M W N 383-16 A LJ 
409 - 27 0 L J 548-4 Pat L W 849 
-33 C W M 697 -46 0 746- 46 Ind 
Cas 1 (P C) 


1189 

8 * 

135 

540 

1131 

730 

896 

008 

139 

662 

760 

183 

582 

729 

1163 

631 

704 

139 

663 

663 

84 

735 • 

802 

1136 

582 

1158 

125 

485 

24 

949 

524 


Al Opl 863 read 21 1 A 12 %8 21 J A 1. 


602 
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TABLE 07 OASES OYEEB^LBD. TOLtOWBl}. 


, COL. 

48 I A 73...R...86 U L 7 6-8 L W 130- 
16AL7 601-S8CL7 476-i<4 M 
LTSOe-uaUWN 841-(1918) M 
W N 4^! -30 Bom L R 1088-5 Pat 
L W 57-46 lDdCae8i6 (PC) ... 661 
48 I A 9t...R ..36 M L J 141-8 L W 335 

-47 Ind Cas 703 .. Ifi'il 

43 I A ia7...H...‘l3 0 WN IW ... 77J 

43 I A 137...R . <19lh) M W N 286 943 

43 I A 151 ..R 20 B 1)1 L R 671-42 B 

635-46 Ind C IS 750 .. 557 

48 I A 151.. R H MLJ 759-41 Ind 

Cas 833 ... 552 

43 I A iO? . DIst . 7 Ij W 1 16=33 M L T 
31-34 M h .1 67-4 Pat L W 53- 
16 A 1 j 7 6>-37CL.J 186-3' 0 W 
N 436-11918) M WN 323 = 20 Bom 
L R 609 = 45 U 010-43 lod Cas 4->l 
(P C) ... 1089 

43 1 A 219 ..Cons ..Ji ] 0 W N 1 (F B. ... 755 

43 I A 249 Di-t .21 r W N 61 ... 575 

44 1 A98...DI|t aiPWNei .. 615 

44 1 A 136...P...101 P W R 1918=15 ’nl 

Cas 939 . 539 

44 I A 147 ..R 23 0 WN 64 5^5 

44 I A 177 . R ..16 A ti J 9o4 = 3S .M L 3 

728 (PC ' 731 

44 I A 201 . F 16 4 Hi J 537 - 20 B in 
L R 724 = 22 C W Nfil9=23 MLT 
392 = (1918) MWN MLJ 

99 = 45 0 733= 17 0 7, J 632 = 6 Pat 


L W 72 = 45 Ind Oas bOo .. 540 

44 I A 336 R 20 Bom LK 684-43 H 

512 = 46 Ind C ks C62 .. 4G2 

Sup I A 40 . P 10 V R 1J18= 15 P 7, R 
1918=33 P WR ,918 = 43 Ind Ca-, 

5j6 .. 199 

lABupVlp47 R ..27 C LJ 447 = 45 

IndCis9d3 ... 677 

1 A Sup V I 161 .R .24 M r, r 407-23 

OBJ 603 = 3 L W 60 (P C; .. 500 

Sup I A 2,0 Dilt . 20 O 0 1 = 41 InJ 

Cas 368 . ‘-1 

Indian Cases. 

1 I 0 1 ..F ..47 lr,0 Pa, 56 1 ... 336 

1 1 C 4 . Not F . 46 ind Cas 433 .. 651 

11C 479...F 101 PWR 1919 = 45 Ind 

Cas 939 539 

1 .556 ..R 3 P)t 7 7 ’61 - 1 Pat 7, W 

.303-45 lod (’n 4‘32 .. 109 

1 1 0837. R 47 lod I 634 . 1113 

1 I 0 913 ..R U Incl Ois ‘252 = '3 Pit 7, 3 

43= 3 Pat I, vV HI .. 970 

310 77 F nCPWB 1918= UO PL 
B 1918 = to hd Cas 495= 102 PR 
191S 121 

31 C 377 ..F...t3 I-id Cl, -,7 9JI 

9 I 0 988 ..Appp ..IS Ind Ca, o44 .. 100 

3IC 465 ..Dii5...l60 PWR 1918- 

47 Ind Ca' 12 . 139 

3 I C 570 out ..46 Ind Cas 727 . 840 

a I C 715 ..out 45 Ind Gas 953-9 L B 

R 191 . . 306 

« I C 365 ..Not F...31 P R 1918=46 Ind 

Cas .lO ... 3 

A I O 466...R And O . 43 Ind Cas 196= 

8 Pat L W 2‘19 ... 760 , 


OOL. 

*4 1 0 796. .OIr ..44 Ind Oas S87 ... 18 

A 0 726.. .R . L Q R 376 ... 991 

61 0 47...F . j .find Call 493 ... 819 

6 0 .301.. Ditt...49 P B 1918-46 P L B 

1913 = 34PWR1918-43lndCas738 1019 
6 I C 577 Dlit and OUt...69 P B 1918- 

G4PWR l9lR-44TndCa8 649 ... 798 
t6 I C 6J0 . R ..31 P'L B 1918-73 P R 
1918-148 PWR 1918-46 Ind Cas 
689 • .V 1060 

(6 I C 721 ..F . 43 Ind Oas 370= 3 Pat 

L J t68 = 3 P)t L W 236 • ... 63l 

6 1 C 870 . R . ‘27 PR 1918-116 P L R 

1918 = 49 PWR 1918 = 44 Ind Oas 
8SC . ... 936 

7 I 0 39 ..R .*27 r R 1918=116 P L R 

1918 = 49 PWR 19,8-44 Ind Oas 
850 ... 936 

7 1 C 248 . DIst ..(l9iH) M W N 333-7 E, 

W 56 3 - 24 M L T 34 - 45 Ind Oas 689 388 
7 1 0 3'JO .Rel on. 3 Pat L 3 423 ... 940 

7 1C 427 out . 6 1^ B 1915 = 45 Ind 

i as ‘JO ... 535 

7 "‘ 0 691 (6941 . R ‘27 P R ll>t'- = 116 

PL K 19 ‘i‘' = 49 i> VVR191S- stlnd 
Cas 330 ■ 936 

7 I 0 707 B 23 M- (3 B 55 ... 1185 

5 1 p 270 Out t6 A L J 679=10 A 

6f), — 4f lndCks647 ... 1043 

6 I!' ‘272. F 47 lud oa, S91-60LJ 

ri6 ... TOO 

^6 1' 374 out 40 P L R 1913-30 P 

VV B 1918 = H Ind Css 712 . 704 

8 I C 732 . Rft Appr . 108 P W B'9ie = 

45 1nd(ss9(>, ..5 869 

8ICH67.NotF l(> ALJ j0‘.l = 40 A 

617 -l6 IrH Ls,- 1,5 . 899 

SIClOJi R 153 P W R 918 ... 110 

'j I C *'‘3 R 'llnl* 'jt . 979 

yir ,308 . F 7i P L B 1918 = 73 P 

VV R I'l S ,.44 In>3 fji 65, 399 

9 I C 619 . F 1 1 Inn ('as 7*2 . 336 

10 1 (' I >0 F 111) PWR 1918 = ■ < 

4 5TnnCss97t ‘ . 689 

10 I < 223 Apps 4.5 Ind Oa, 335 . 57. 

10 I 0 21 i R .. t> 'Vl 7. J ‘ 87 .. p‘23 

10 I 0 111 . F 3 Pat L I 438 ... 117 

lO I C 371 Rel on . 47 Ind Cas 61‘2 ... 1062 

10 I C 411 F . 49 P R 191'» = 4C P L B 

. 1‘J1S=34PWR 1‘116-43 Ind C»s 
723 ... 1019 

10 1(3 413 R 8LW 100=35 M L J 

120 ... 1116 

10 I 0 527 . out 3 1 P R l‘)ld- 15 Ind 

('as (08 ... 956 

10 1 0 7 27. RAO. 4 3 Ind t3»<) 196 = 

lPilLW 232 ... 760 

10 1 C 8^3 out .3 Pat L 1 123 ... 910 

1C I C 972 ..Appr . 15 Ind C is 410 ... 57 

11 10 328 ..F 139 P W B 1918-46 Ind 

Cas 534 ... 3T7 


*AI Col 1 3 read 5 Ind Gas 795 as 4 tnd Cas 796. 
I Read 6 Ind t,as 639 as 6 Ind Cas 630 in ol 
1050. 

{At Col 631 road 6 Ind Oas 73 As 6 lod Oas 731. 
YAt Col 704 read 8 Ind Cas 78 as 8 Ind Oat 874. 



XA«UB OJP OASBS OVSTSBOkHD. VCit^OWSP, MO. ^ 1«V 


OOI.. 

U 1 0 lad Om « ... 803 

li'I C 683...F...t8 IndCwi 681 -U N L 

Bill . ... 303 

II r 0 745.. F...37 P B 1918«116 P !■ B 

1918-49 PWB 1918-44 Ind Cm 
850 ... 936 

II I 0 934...ippr ..137 P W 1918 = 

46 lud 0«4 669 * .. 1080 

13 t 0 85 ..R .3 Pm D J 155-16 lod 

358 * ‘ .. 967 

13 10467.i.Rft 0...1K lad Cm 196-3 P.»( 

• li W 13'1* .. 760 

13 r 0 177...F...71 P ti B 1918 = 73 P W 

R 19I8-44 Ind Cas 851 ... 899 

13 I 0 405 ..F... 19 P li R 19l8-‘l9 P 

W B 1918-4.1 lod Cm (JJ6 ' ... 395 

18 I 0 414 ..R ..lid P R 1918 . 789 

18 X 0 111.. F ..101 P W R 1919=94 P R 

1918 = 46 Ind Cw 866 . 400 

13 I C 434 ..R ..45 0 610 . . 469 

13 I C 611 . Dlat ..80 P £i R 1818 = 81 P 

W R I9i8 = 45 IndOts 179 .. 978 

13 I 0 640 ..R ..3l M>s <5 U R 88 (P B) . 1190 
Id I 0 786 ..F ..47 Ind On «47 41 

13 1 0 009 ..R...ii Ind Cm 16 ' . 65 

14 X*C 31 ..F...117 P W B 1918=40 Ind 

Cm lb I , , 1051 

14 t 0 954 . R .91 M I, r 988-7 L W 

511=1.1M618 15 Ini On 111 .. 919 

16 I C 647 . DU* ..128 P W K 1818 = 

46 Ind Cas 641 718 

18IC676 ..R..10SPR i9ia .. 761 

15IC 810 ..Dl»t ..76 PliB 1918-76 P 

W R I9i8 = 47 lud Ci« 98 . 41b 

15 1 0 811 ..out .41 PLR 1918-91 p 

W,R 1918 ■ 46 Tun Cm 418 118 

16 I G 8.i6 . Oiat ..16 A L 1 919 = 4? Ind 

C>s916 .. 596 

16 1 0 84 ..Out ..8 Pa li 3 156-46 Ind 

Caallt . 913 

16 1 0 680 Appi>..tl7 P W K 1818 = 

40 liid Cif. f68 . . 1080 

16 I 0 741 ..Not F .47 Ini On 371- 

18 0 D J i81 .. 917 

16 X C 799 ..DUt .. 18 11 I4 J 507 . 740 

16 I 0 859. Dim .(IMS. M W N 764- 

8 Lj W 507 ... 955 

16 I 0 868 . R ..U.B R (19181 Ird Qr 109. 156 

16 I C 88b ..out ..76 PLR 1918- 75 P 

W B 1815-17 Ind C>9 8S ...,148 

16IC90J..R .14 MX. J 177 = -1 M L r 

980-45 Itid On 918 . 1127 

17 1 Q 38 ..R«l OD ..47 [nd Cm 511 ... 1061 

17 I 0 154 ..out 181 P W B 1918 586, 1011 

17 I 0 961 . R . UP P B 1918 ... 789 

17 f G 110 ..R . 47 Ind 0*9 960 .. 177 

17 I 0 184 .out .100 P B 1918 - IbS P 

W B 1918 .. 707 

17X0411 .MotF ..15MLJ119-(1918) 

M W N b66 . 7 1 

17 I 0 491 ..R ..(3 Ind 0*9 379 ., 774 

17 1 0 619...R .. I P B 1918 = 44 Ind Ca* 

913 • ... 714 

17 1 0 8S7...R ..33 M>a C 0 B 46 ... 1175 

17 I 0 894 . F ..47 Ind Cm 663 ... 316 

18 I0 316...F...68PRl9l3-113jPI.B 

1918-93 FWB 1913 = 44 Ind Cas 
W .. 1050 


, COXt. 

18 I C 984...DUt...46 Ind Gas 8-6 O I. J 

148 ... 618 

18 I 0 636,.. Mot F...14 P B 1918-16 P 

W B 1918-43 Ind Cas 117 .., 563 

18 I 0 876...0ut...65 P B 1918 = 133 P L 
R 1918 = 124 P W B 1918=46 Ind Gas 
, 467 ... 513 

18 I C 90 ..D ..36 PLR 1918-63 PB 

1918 = 53 PWB 1918 = 44 Ind Cas 
966 ... 637 

19 I C 936 ..Ref to ..111 P R 19l8 ... 1134 

19 1 U 661 .R . d Pat L J 966-46 Ind 

Cas iS8 ... 967 

19 lC516..NotF..l93 PWB 1918= 

46 lud Cas 119 ..1035 

19 I 0 759 Appr ..46 Ind Gas 654 ... 65 

19 1 C 365 . F...23 Mys C G B 118 ... 1193 

20 1 C 195 . R . 84 M L J 538 = 41 M 660 

Ij W 93 = 11918) M W N 418=45 Ind 
t as 867 . .. 736 

30 I O 430... DUt . U B R (1918), 1st Qr 
- 73 = 4.', Ind Cas 398 ... 1094 

90 1 0 S'-O ..R...47 Ind Css 9B0 ... 486 

90 1 C 613 ..F . 16 Ind Css 134 ... 114 

20 1 C l>9‘ . R ..41 Ind Cas 1006 ... 86 

20 1 0 9/8. .out ..44 Ind Cas 237 ... 66 

20 I C 952 . Rel'on .84 P R .8<8- 

46 Ind ('as 60 ... 3 

31IG6U out . 22 C W N 919 = 43 lod 

Css 461 ... 1101 

21 I 0 843 ..p .23 M L T 266 = 7 L W 

154 = (1918! M W N 2fa5-=4l M 561 
= 34 M L J )81 -45 Ind Cai 906 .. 656 

91 I C 916 ..R 33 MLJ 757-43 Ind 

Css 711 ... 79 

22 I C 337 . DUt 44lnJCa3SS3 ... 376 

22 I 0 I51...R . (IOI81 M W N 606 = 

96MLJ 387 = 24 MLTdl6=8LW 
3li8 ... 186 

22 I 0 412.. .F ..139 PWB 1918 = 46 Ind 

t-as 635 .. 970 

/2 I 0 603 . DUt ..115 PWB 1813- 
81 PR 1918 = 118 PLR 1918 = 46 Ind 
Cab 480 • ... 1144 

22 10 697 . F . (1913) M W N 289 = 

7 r. W 5 ( -15 Ind Css 39 997 

22IC, f,87 R ..3 Pat LJ 255 = 46 Ind 

Cas 36b .. 967 

22I(.S07 F 43 Ind Gas 196 = 3 Pat 

L W 232 . .... 760 

92 I C 865 . R ..IJ3 P W R 1918 * ... 110 

22 I 0 907 Dlit .35 MLJ 987 ... 833 

23 I C 16b F ..47 lad Oas Gil ... 683 

93IC‘2b3 .F .43 Ind Gas 19o = 3 Pat 

LW 232 ... 700 

28 I O 32.5 .Dili.. 18 P R 1918 = 46 P L 
B 1918 = 31 P W R 1918 = 43 Ind 
Cis728 . 1019 

93 I C 547 . R ..93 Mys C 0 B 45 ... 1176 

93 I U 619 . R ..13 lu.l Cas 448 ... 784 

93 I C 805 ..DUs . (1918) M W N 769= . 

8 1, W 043-24 M LT 478 = 35 MLJ 

740 ... 808 

33 1 0 813...F ..(1918)M WN289 -7LW 

516=4, Ind Cas 239 ... 937 

23 I Q 925 ..R ..97 0 L J 579 ... 865 

94 I C 181 ..R...39 P It 1918 = 46 Ind Gas 

106 . 435 


14 



106 TABLE OF QVBBBOLtt&r ik^tLOWfiO. WVi 

* A 


OOI.. 

3A I G 338...F...45 P B 1918-84 PLR 

1918-77PW Rl918-46lDd Cau 18 1019 
241 0359.. .out... 16 ALJ 787^47 Ind 

•34 10*275?.. F...91 0 0 68 - 45 Ind Gas 
. 594 ... 3 

24 1C 942... F... 109 P W R 1918- 

94 P R 1918-46 loi Cas 966 ... ibO 

35 I O 228...F...46 Ind Cas 433 ... 651 

25 1 C 316.. .Diet.. 45 lod Gas 873- 

5 or. JUG ... 618 

25 1 C 64J.. R.,.1G A D J 777-47 Ind 

Gas 610 ... 1045 

25 1 0 694.. Exp]...46 Ind Caa 339-5 O 

rjJ215 ... 170 

25 I C 905...Expl...46 Ind G^s 80- 

6 O li J 159 . 819 

26 1 0 9‘)P ..R...46 Ind Gas 324 ... 475 

26 I C 57 . F...117 P W R 191S-4G Ind 

Ca® 381 ... 1052 

96 IG SI...R . (igi8> M W N 606- 
25 M Ij J 387-*24 TM L T 'J46-8 
W 369 ... 1Q5 

26 I C 117. ..F... 67 P W R 1918-44 Ind 

Oaq 569 ^ ... 460 

26 1 r 20d...Die8ented from ..117 P W R 

1918-46 ind Ca& 181 • ... 1052 

26 1 0 356 . F . 36 M li J 00-24 M L T 

51 = 8 L W 317-41 M 815 ... 846 

26 I C 415.. .F .1^9 P W R 1918 = 46 Tnd 

Caa 541 ... 728 

26 1 C 43G...R...40 Tnd Ca»4 765 ... 39 

26 I C 441 ..Dlit.. 116 P W B 1918 = 120 
PLR 1918 = 46 Ind 0*3 495 = 102 
PR 1918 ... 121 

26 1 C 4«2.. F...109 P W R 1918 = 94 P 

R 1918 = 45 Ind 966 ... 400 

26 I G 514. ..Rei on.. .121 P R 1918 ... 560 

26 I G 790.. R... 3 Pat LJ 255 = 46 Ind 

Gas 368 ... 967 

26 Ind Ca9 873...F ..3i M L J 528 = 41 M 

660 = 8 L W 2S«i4 M LT 22- 
U9J8> M W N 44S =45 Ind Caa 867 735 

27 I C 66.. qiat,..16 A L J 787 =-47 Ind 

« Gas 842 ... 938 


27 

I C 61... 

R...47 Ind Gas 1006 

... 

36 

27 

1 C 269.. 

..R...J5 51 L J 655 = 8 

L»W 



692 = 24 MliT 400=(19IS) MWN 



719 (F 

B) 

**• 

458 

37 

I C 304. 

..Not F...43 Ind Caa 

501- 



^ Taf 

L*J 653-2 Pat L W 41 

. 

998 

37 

I C 625. 

..B...7I PL.R 1918 = 79 P W 



R UJ'8 

= 44 Ind Cas 863 

... 

399 

27 

I C 701. 

. R...44 lud Gas 5- 27 

G L J 



5i7 


... 

520 

37 

I G 942. 

..Appp...l5 Ind Caa 224 

... 

303 

37 

10 944 

...R...46 0 785-44 Ind Gas 



265 


... 

280 

27 

10 988.. 

.DiM...44 Ind Ois 987 

... 

66 

28 

1 G 129.. 

.R ..36 M L J 387 

... 

822 

28 

I C 366.. 

.DIU...100 P B 1918 = 

186 P 



W E l6l« 

... 

707 

38 

I C 389.. 

.Cpltlol8ed...86 MLJ 

219- 



(1918) J 

M W N 666 

... 

73 

38 

1 C 692.. 

.R and 0...4d Ind Oaa 

196- 



8 Pat L W 232 ... 760 


At Col S tead 24 Ind Caa 75 aa 24 Ind Oaa 275. 


00D» 

28 I 0 71S...F...46 Ind Oaa 42i ... lU 

28 I 0 849...R ..21 O O 257 ... 662 

28 I 0 866...D18C...14 P 1918 ... 908 

29 I C ig9...F...40 Ind Caa 418 ... 527 

29 I C 278...F...3 Pat L J 488 ... 117 

29 I C 311... del on...3 Pat L J 255- 

46 Ind Gas 368 ... 967 

2910 380... R . 15 P L«B 1918-67 PR • 
1918 = 36 PWB 1918-44 Ind Caa 
301 • ... 1030 

29 I C 476...F...23 M L 266-7 L W" 

454 = (1918) M W N 265-41 M661- 
34 M L J 381 = 45 fad Gas 905 ... 566 

29 TO 669.. R...7 LW 143 = 34 MLJ 
167 = 23 M LT 166=/1918) M W‘N 
205 = 44 Ind Ofia 110 = 41 M 641 ... 74 

29 I 0 566.. .Rel on.. .16 A L J 679 = 40 A 

666 = 40 Ind Caa 647 .. 1943 

29 I 0 686.. F...7 L W 221 =34 M L J 315 • 

-23 M L T 215-4J M 637 = 46 Ind 



Gas 41 

9 


... 

338 

29 

I C 707. 

..R.. 

.9 L B B 179 = 47 Ind 

Gas 



133 


.48 Ind Vlas 684 

... 

815 

29 

1 0 876. 

..F.. 

... 

252 

30 

I C 49.. 

P...43 Ind Oaa 716 

... 

244 

30 

1 G 74.., 

Diat 

..47 Ind Gas 6U 

... 

582 

30 

T C 76. , 

R...; 

)4 M L J 473-47 Ind 

Gas 



713 




134 

30 

I C 251. 

. out.. .99 C W N 967 >46 

Ind 



Gap P62 (F 

B) 

... 

638 

30 

I 0 351. 

. F.. 

117 P W R 1918-46 

Ind 



Caq 181 


... 

1052 

30 

1 0 6fc0 

. F.. 

.15 P LR 1918-67 

P R 



1918 = 

36 P, 

,WR 1918-44 IndCw 

301 

1030 

•31 I 0 4... 

Diet 

...(1&18) MWN 888 

... 

• 566 

31 

1 C 5...Appr 

...45 Ind Gas 654* 

,,, 

65 

31 

I C 81... 

R . 

J5 M L J 632 

1 

1049 

31 

I 0 206. 

. F.. 

41 M 628-23 M LT 

288 



= 7 L 

W 524 = 45 Ind Caa 414 

721 

939 

31 

I G 260. 

..R . 

.3 Pa* L J 256 = 46 

Ind 



Cab 358 • ... 967 

31 I C 305... R.. 23 Mys 0 C R 180 ... 1201 

31 I C 307...R...47'ind Gas 892 ... 66 

31 I C 400.. R and D...154 P W K 1918 

= 47 Ind Gas 171 ... 177 

t32 1 C 39...R...35 M ‘t; J 194 ... 831 

32 I C 242. .R . 23 M L T 246 = (1918) 

MWN 892 = 44 ind Caa 605 ... 630 

32 I C 551...Dlst...45 Ind Caa 61.3 ... 714 

32 I C 953...Appp ..137 P W R 1918- 

46 Ind Caa 659 ... 1080 

32 I O 955 . R...(1918) ‘M W N 680- 

S L W 400= 17 Ind Gas 716 ... 426 

32 1 G 982.. .R.. .43 Ind Caa 379 ... 774 

33 I C 70...F...16 A L J 240-40 A 300- 

44 Ind Caa 919 ... 95 

33 I G 894...F...21 O G 194 ... 611 

34 I C ]h8...DUo...3 Pat L J 663 (F B) ... 649 
34 I O 192...F...79 PLR 1910-81 P W 

R 1918-45 Ind Oaa 166 ... 194 

34 1 G 192.. R and D...164 PWB 1918- 

47 Ind Oaa 171 ... 177 

84 I C 393.. .B... 16 A L J 71-40 A 198- 

44 Ind Caa 24 ... 340' 

* AC Ool 666 lead 88 Ind Caa 4 as 81 Ind Oaa 4, 
t At Col 881 read,5 M L J 194 aa85 M L JT 19A. 





OOIi. 

M 1 0 S88...l>irt...l89 F W R 1918 586, 1031 
1 84 1 0 698.. J?...46 Ind Oka 856 ... 951 

84l0845...ippr...46lDdGM439 ... 801 

84 I 0 8S6,..8pp«...44 fad Oas 496 ... 316 

8610111 .F...34 M L T 430 ... 348 

86 I 0 191...R . 88 M Ii J 767-43 lad 
Oas 711 ... 79 

86 ; 0 330...R..,3 Pat, L J 310-45 Ind 

Caa 569 ... 183 

36 I 0 3g4...Appl ..16 A* L ;r 639-40 A 

684 - 46104 0^ 669 ... 1002 

.35I0 466...DIm...(I916) MWN 769- 
’ 8 TjW 643 = 24 MJjT 478-36 ML 

J 740 ... 80.3 

36 I 0 84.3...F. 117 P W R 1918=46 Ind 
Oaa 181 1063 

36 I C 309. .DUt...l61 P\7 R 1018- 

47 Ind Oas 861 ... 166 

86 1,0 614...Dlie...3 Pat L J 663 (F B)... 649 
36 I C 643...F...46 Ind Cos 660 297 

86 I 0 7l9...F.,.140 P W R 1918=47 Ind 

Oaa 3 , . . 908 

36 I 0 777...0l|t...43 Ind Oas 291 ... 38 

36 1 0 817 . DItt...lf 1 P W R 1918= 

47 Ind Cas 361 ... 156 

36 I 0 881.. R. .47 Ind Gas 985 ... 666 

3Cl C 999.. .R... 46 Ind Gas 203 . 748 

37 1 C 3d4...I>lBt ..35 L J 163= 17 Ind 

Oas 533 . . 664 

37 1 C 384...R ..118 P R 1918 ... 409 

37 I G C71...Dlit ..16 A L 3 079 = 40 A 

660—16 Ind Ohs C47 ... 1043 

37 I C 804 ..F...113 P W R 1918=46 Ind 

Oas 471 ... 890 

37IC661...F .(1918) MWN 199 = 7 LW 

403 — 44 Xnd Gas 803 ... 2tS 

87 I 0 9)3 ..F...43 Ind Caa 748 = 4 Pat 

LW37 ... 642 

37 I.C 914...1ppr...4S Ind Gas 649 ... 265 

37 I 0 991 Rel on...]6 A L J 679 = 

40 A 366 = 46 Ipd Caa 647 ... 1043 

38 I C 237 ..Appr...43 Ind Caa 811 ... 290 

88 10 354...Diit ..140 P •WRaa918 = 

46 Ind Gas 679 .. 401 

38 I C 410 ..F . 16 A L J 107 = 40 A 213 

= 43 Ind Gas 984 • ... 928 

38 I C 609...Appr...43 Ind Oaa 970 ... 41 

38 I 0 814...R...48 lod Cis 373 ... 41 

39r0199...R.. 27PR 1918 = 116 PLR 

1918 = 49 F W R 1918=41 Ind Oas 
660 . .■ 926 

89 I C 980 (P C)...F 1C1PWR1918- 

46 Ind Oas 989 ... 639 

39 1 C 746.. .R ..27 P B 1918 = 116 PLR 

1918 = 49 PWR 1918=44 Ind Gas 
860 ... 926 

39 I 0 968...P...117 PWR 1918=46 Ind 

OsB 181 ... 1062 

89 I 0 969.. .F... 117 PWR 1918=46 Ind 
Oas 181 ... loss 

40 I C 983...Appr...46 Ind Gas 613 ... 714 

40 1 0 469...R ..46 Ind Oas 307 ... 761 

* 40 1 0 ^S...F...68 T L R 1918=134 

PWB 1918=46 Ind Oas 564 ... 1051 


’ OOXi. 

4)^1 0 906...B...104 PWB 1918-45 Ind 
Oaa 936 ... 0t 

41 1 0 393 ..R...39 PLR 1918-98 P R 

1918-46 Ind Gas 900 ... 389 

41 1 0 404...Mot F...43 Ind Gas 601- 

2 Fat L 2 653-3 Pat LW 41 ... 993 

41 1 0 676...01|t...l61 PWB 1918- ' 

« 47 Ind Oas 351 ... 166 

41 1 0 846 ..R...44 Ind Oaa 923 ... 363 

43 I 0 S30...O...7 L W 369-33 M L T 

168- (1918) M W N 207 = 44 Ind Gas 
251 ... 231 

42 1 C 299...F...47 Ind Ghs 9 ... 186 

42 I C 3&8...F...140 PWB 1918-46 Ind 

Gas 679 ... 401 

42IG911...Appr . 71 PR 1918 = 44 Ind 

Gas 866r ... 176 

43 I 0 497...Not F...43 Ind Oas 501 = 

2 Pat L J 653 = 3 Pat L W 41 ... 993 

48 1 C 537.. Olht ..36 M L J 576=8 L W 
619=09181 M W N. 748 = 24 M L I 
I 183 ... 1095 

I 43 I 0 940...ApDr ..137 PWB 1916= 

16IndOt8 669 ... 1080 

44 I C 237...F...41 IndCas 241 ... 311 

44 I G 470 ..Appr...l37 PWR 1918- 

46 Ind Cab 6,59 ... 1080 

46 I 0 266 . Out .9 L 13 R 275 ... 991 

46 1 C 3.39 . F 46 Ind Cat 3SJ ... 170 

47 I C 19 R ..47 Ind Caa765 

Indian Decisions (New Series) 

I I D (N 8) 412.. P...4 3 Ind Caa 196- 

.3 Pot LW 232 ... 760 

11D(N B 4yO..Dilt.76 PLR 1918 
= 78 ‘PWR 1918 = 86 PR 1918 = 
45InlCa^i62 ' ... 683 

I I D (N 81 620 out 40 P L R 1918 = 

30 PWB 1918 = 43 Ind Oas719 ... 704 
1 0 (N 8) 1 lat ..R ft D.. 43 Ind Cas 196 

= .3 Pat L W 232 ... 760 

3 1 1) IN 8) 737 (P 0) ..R 26 P L R 1918 
= (>) P R 1918=63 PWR 1918 = 

44 Ind Gas 366 , ... 837 

3 ID iN 8) no (PC) ..F.. igCrL J 381 >> 

= 44 Ini Cas 186=3 Pat LJ637 = 

4 Pot L W 157 (F B) ... 503 

J I I) (N 8) 166 . out .47 Ind Caa 634... 1113 

3 I D(N 8) 718 ..R ..46 Ind Gas 53=6 0 

LJ 179 ... 483 

4 I D m 81 138...R. .46 Ind Oaa »3<46 <J 

LJ 129 ... 483 

41D(N8) U12...0Ut...i7Ind0an634... 1U3 

5 I D IN 8) 1 ..OUt...47 Ind Caa 611 ... 587 
•7 1 D (N S) 930...F...97 PWB 1918= 

46 Ind Caa 946 ... 368 

8ID(N 8) 36 3...R...43 lud Cas 382 = 

3 Pat L J 43=3 Pat L W 141 ... 970 

8 I D (N 8) 653 ..OUS...46 Ind Cat. 377 ... 1069 

9 I D (N 8) 471 (P OI...F...4 Ind Oas 383 

-3 Pat L J 43=3 Pot L W 141 ... 970 

10 I D (N 8) 894...DUt ..47 Ind Cas 611, 683 
13 I D (N B) 485 |P 0)...0iit...47 Ind Oas 

611 ... 683 


* Bead 40 Ind Oas 1008 as 40 Ind Oas 66 in * At Ool 368 read 7 Ind Oas 330 as 7 1 D‘ 
tlM Ool 1051. (M B) 980. 
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Ooi.. ■ 


JIS I D (H 8) 819...0Ut...47 Ind C«b 611... 6m 
IS 1 D (N 8) 669...Appr...46 lod Caa !>T7 1069 

Indian Jurist. 

a 1 J 618...F...19 dt L J a81>14 lod Oas 
185=3 Pat LJ 637 -4 Pat L W 157 

(F B) 

-3 IJ (N B) 380 (39G)...R...38 0 L J 306 
= 47 Ind Caa 677 

31 J 496...R...36 PLR1918 = 63 PR 
1918 = 53 PVVR 1918 = 44 Ind Caa 
366 

6 1J »? J...Di*a...76 P L R 1918 = 78 P 
W R 1918 = 86 PR 1918=45 Ind Caa 
163 

Law Weekly, Madras. 

, 1 L W S9...R...34 M L J 309 = 33 M L T 
351 = 7 L W 508 = 41 M &51 = (19I8) 

M W N .337 = 45 Ind Caa 471 ... 150 

1 L W 96 t97|...R...7‘L W 36 = (1918( M 

W N 146 = 4.3 Ind Oas 871 ... 545 

1 L W 667...R...34 M I, J 309 = 23 ML 
T 361 = 7 L W 608 = 41 M 554 = 

(1918) M W N 327-45 Ind Oas 471. 150 

1 L W 6b7...R...7 L W 482 = 34 M L J 
431 = 23 M L T 291=»(19k 3) M WN 
334-45 Ind Csf 975 ... 737 

1 L W 726...R...35 M L J 27 = 8 LW 
145 = 11 M 701 = 24 MLT46 = (1918) 

M W N 497 = 46 Ind Can 265 ... 1165 

1 L W 726.. F...117 P W R 19lS = 46 Ind 

Caa 181 ... 1053 

3 L W 188.. .dim.. .35 M L J 90 = 34 M 

L T 61 = 8 L W 317 = 41 M 815 ... 846 

9 L W 206...F...'1918) M W N 698 = 

24 M L T 197 -36 M L J 335 = 8 L 

W 392 = 41 M 985 (F B. ... 732 

9 L W 369. ..R . 35 M L J 652 ... 1148 

3 L W 63'i...DUt...47 Ind Cas 6U ... 582 

9 L W 763...R...7 L V/ 1 =34 M L J 223 

= 23 M L T 235-43 Ind Gas 213 ... 67 

a L W 941...R...7 L W 119 = 23 M L T 
67 = (19l8) M W N 235 = 43 Ind Caa 
* i^99 * ... 775 

3 L W 176.. .P... 43 Ind Caa 5.36 ... 1047 

3 L W 315...F...35 M L J 410 = 24 M L 
T 368 = 11918) M W N 675 = 8 L W 
433 ... 70 

3 L W336...R ..<1918) M W H 606 = 

25 MLJ.367-24M LT 346 = 8 L W 

369 ... 185 

3LW 463...R....35 ML J 191 ... 8.31 

'4 L W 99... D.. .7 L W 225 ... 784 

4 L W H2...F...7 L W IG-(I918) AI W 

N 214=43 Ind Caa 155 ... 743 

4 L W 300.. .P... 7 L W 2h0- (1919) M W 

N 344 = 44 Ind Cas 551 ... 733 

4 L W 499... F... 43 Ind Caa 555 ... 113 

4 L W 4g9...F...34 M L J 524 = 41 M 

336 ... 113 

,4LVV 662...F...7LWG14 = 45 Ind Caa 

959 ... 133 

.6L W 192.. .R... 8 L W 205-(l918) M W 

M 647 =46 Ind Caa 880 ... 476 

21 L W 226...Rel oa...4l M 1033 ... 770 

* At Col 831 read 5 M L J 194 as 35 M L 2 194 


OOt. 

6 L W 3S8...F...34 L T960^5 11 L J' 

693 1118 

6 L W S04...Dltt...l61 iP W & lOlS- 

47 Ind Cas 861 ' ' ... ijlS 

6 L W 693...DI»t...86 M L J 414-34 11 
L T 370 = 8 L W 405- (1918) M W M 
103 917=41 M 1043 ... 833 

* 5 L W 704 (P 0)...0«enaled...8 L W 197 

690 -35 MLJ 331 = 24 ML T 184- 

(1918) N 699 - 41 M 849- 

47 Ind Caa 1000 » ...' 818 

827 6 LW711 (P0)...F...7LW673 ^4(^Ind 

Caa 783 ... 183 

6 L W 313 .F...101 P W R 1918-45 lod 
583 Oas 989 ‘... 639 

5 L W 323 (P C)...|t...7 L‘W 194= (1918) 

M W N 319 = 43 Ind Caa 977 ... 664 

6 L W 334 ..F...7 L W 393-S38 M L T 
338 = 16 ALJ 345 = 34 M LJ39I-. 

4 Pat L W 226 = 30 Bom L R 524 = 

40 A 171 = 33 0 W N 484 = (1916) M 
W N 446 = 44 Ind Caa 390 ... 688 

6 L W 692 iP C)...F...7 L W 614 = 45 Ind 

Cas 959 • ... 133 

6 L W 692...P...,.95 M L J 51 = 8 L W 154 

= 34 M LT 38 = 46 Ind Caa 489 ... 776 

6LW 691... R... 8 LW 136 = 24 MLT 
106 = (19 1 8) M W N‘479 = 47 Ind Cas 
.308 ... 931 

6LW784 (PB) R...7 LW 269-98M L- 
T158 = (1918) MWN 307 = 44 lod 
Cas 351 ... 331 

7LW 94 ..DUt...36 MLJ 51-8 LW 

154 = 34 M L T98-45 Ind Caa 489... 776 

7 L W 398 (F B)...F...7 L W .573 = 45 lud , 

Caa 783 . 183 

Lower Burma Rulings, 

LBR (1372— 1892) 103. .0lst...45 Idd ' 

C<8 953 = 9 U L R ]91 ... 206 

LBR (1872—1892) 235...P...42 Ind Caa 

539 ... 308 

LBR (18^—1900) GH,..R...9 LBR 

220 (F B) ‘ ... 307 

3L BR95...P...9 LBR 179 = 47 Ind 

Cas 148 ‘ ... 333 

3 LB R 134...R...U BR(1918), lat Qt 65 

= 46 Ind Cas 337 ... 486 

3LBR 140.. .F... 10 But L T 186= 

44 Ind Cas 753 ... 510 

2 L‘B R 333...Appr...9 LBR 263 = 

47 Ind Caa 781 ... 1058 

4 L B R 53.. .B ...44 Ind Cas 91 ... 970 

4 L 6 R 124. ..Mot F...9 LBR 179 = 

47 Ind Cas 148 ... 333 

4 L P> R 1S4...F...43 Ind Caa 196 = 3 Pat 

L W 232 ... 760 

4 L B R 246...R...UB R (1916). lat Qr 66 

= 40 Ind Caa 327 ... 436 

4LBR39I...F...44IndCaa 339 ... 306 

6 L B R 78...Bspl...9 L B R 163- 11 Bnt 

LT 65=45 lod Caa 637 ... 306 

5 L B R 78...F...9 LBR m=46s lud 

Cas 936 ... 666- 

SL B R 78...F...10 But L T 184- 

44 Ind Caa 138 ... 933 

5 B L R 87...DUt...46 Ind Cas 863-9 L 

B R 191 ... SOB 



tiUts or dABBs omstnuKD, aw 




OOL. 


8«Ij B B 1.. F...6 L B If 174 - 46 Ind Cm 
996 ... 688 

8 £i B B 7T...B'...48 I«d Caa 684 ... 963 

8 1> B B 146...R . 9 L ft B 990 (P B) . 907 
8IiBB847 ..B...U B B (1918), SrdQr 

106-49 Ind Oaa 69 ... 309 

8LBR404 .B...9L BB 179-47 lod 
•Cm 148 • 332 

i. L, R. MadrUs Series. 

1 M 69 .B . (1918) rM W N 779-dS M 
. L J 698 . 537 

1 U 89 Rot F 35 M Si J 33 515 

1 M 174 . R . (1918) M W N 678-8 L W 

418’ . 523 

1M174 R (1918) M WH 779-35 M 
Zi 3 698 523 

1H 336 Affirmed ’5MLJ3I7-34M 
L T 183-8 Ii W 480- (1918) M W 
N 636-41 M 1078 (PB) 577 

9 U 79 Rel on 34 M L J 341-46 lud 

Oaa 161 • ... 1080 

3M149.P 33M LT 44-34 M L J 
104-7 Ij W 143-41 M 374 = (1918) 

U W N 350 - 44 Ind Caa 663 348 

2M174 F 35 ML? 576-8 L W 519 
-(1918) M W N 748 = 34 M T T 
483 • 1095 

3 14 197 R (191S)MWN65& 1147 

3 11313 R 7LWd6‘-(l9l8‘M W N 

146=43 Ini Cas 871 515 

3 M 336 Rot F (1918) M W N 376 = 

7 L W 574-8 L W 44 = 14 M L T 79 
— 45 Ind Caa 656 653 

3MW14 R 3-) ML] 987 831 

3 11)17 F 33 M LT 407 - 45 Ind Caa 

645- (1918 M W N 70) 974 

3M317 HotF 131 PR 1918 .. 560 

3 M 117 Dial 76 P L B 1918-78 P W 

R 1918=81 P R 1918-46 Ind Caa 
163 • 681 

3MJ P 41 ML] 111-41 M 611 = 

. 16 Ind Oaa )61 * 682 

4MI07 F 31’ML1'5» S1jW46 = 

14 M L T 10 = 40 Ir a jas 435 318 

4M1 F B) R 14 Wjs ( C R 160 

(F B) 1186 

4 M 144 R 7 L W 181- )4 M I J 441 

-34 M L r 191 0‘’18, M \V N 3)4 

= 46 Ind Oa^ )7o 7 / 

4 M 1 4 ’ Doubted »3 Ml I’ 1 17-44 M ' 

LJ )44 ((9IS) M W N 179 7 1 W 

490 4 4 Iml Cas I 40 Oi,i 

4M|71 Rel on 15 M L 1 609 = «1 M 

L r PI6 1 1 M )i)76 777 

6 M 19 41) R 11 P L R 82-43 In t 

< »a 91 ) 617 

6M89 R . 4 Pit L J >17*1 Pit L W 

384= I" Ind Ci>. .<’0 )S i 

6M1(>9(FB P (19)8, MW N 144- 

36 M r J )80 = 11 Ind Caa 572 773 

smp'h r. 41 m r j 4)1 - 1 ) m l t 

301-41918) M W N )’8- il M 682 
= 7LW6l7 = 45IndCa>,46(FB 904 

5 M 241 (160) . Due 3 Pat L J 663 

(F B) 649 

fill 99t...B..«4 NLB 6-43 Ind Caa 
476 ... 646 


COL. 


5 M 391. 

. .Dbo...8 Pat L ] 668 (F B) 

549 

6M30. 

.R .8 Pat L J 499 

6S4 

6M64. 

Olat. .30 Bom LB 954 - 43 B 


749 

... 


6 M 189. 

. D ..34 M L ] 551 -46 Ind dee 


973 


9 

6 M 994 

R 43 Ind Caa 386 (F B) 

179 

7 M 3 . R . 11 0 C 376 

684 

7 M96 

R 14N LB 133-46 lad Caa 


763 


752 

7 M 145 

R 7L W 483-34 ML] 491 



1 M L 1 191 ° (1918) M W N 384 


»45 

i Ind Caa 976 

737 

7 M 16i 

R 16 A L J 71-40 A 198- 


44 lod Caa 24 ... 

840 

7 M 171 

0(^t 9 L L B 375 

991 

7 M 103 

F 34 M LT 3 5-35 ML] 


489 = (19 81 M W N 811 = 8 L W 438 


= 41 

M 9o9 

968 

7 M 309 

R )4 M L J 411-33 MLT 


301- 1918) M W N 318-7 L W 647 


= 41 

M 601-45 Ind Cas 46 |F B) 

904 

7M333 

B 3 Pat LJ 317 = 4 Pat LW 


283 = 47 Ind Gab 290 

986 

7 M 405 

F (1918) MWN 191-7LW 


379 = ?:) M L T ?97 -45 Ind Pah 474 

68 

7 M4dt 

D 34 M r. J 4-.(, = 13 MLT 


346 - 41 M 601=8 L W 13-47 Ind 


Gas 

01 

70 

8 M 107 

R 11 N L B 33-43 Ind Gas 


943 

• • 

647 

8M 175 

R 36 AIL J 673 = 34 AI L T 


4(1 


1076 

8 M 24h 

R (1918) AI W N 902 

1017 

8 M 246 

R 22 Mv«» C 0 R 1S9 

1196 

a M 552 

R and Expl 16 A L J 996 

578 

9 M 31 1 

Appr 44 ind 2J7 

13 

9 M 44 

R 21 0 C 276 

584 

9M 30 i 

F B) R AUs C G R 350 


(F B 

) 

1188 

10 M 44 

Dlit 35 M L J 5^0 -b L W J7 


(I9i8 M W N 102-24 ML T 72 = 


n 0 

( 7iJ = 45 Ir a ( is 69‘> »F B> 

981 

10 M t( 

Diet from 5 1* L R ,J9I8« 


S7 P 

K I 'll 31) P W R 1918 = 


Hi Ind ^01 

1030 

10 M ()7 

R Pat L T 119= 14 Ind Oia 


57 


747 

10 M 

R 1 P T, B 19 8 = 74 1 R 


J9» > 

1 )'' P W R laiP 4 Ind Caa, 




1050 

U AT r f 

DLt 35 M T J 59) (19)3 M 


• V N 

I i> 1 M '1^ 

795 

10 M J 2 

D 10 1 K .913-41 L d C*s 


•-12 


152 

10 M '»5 

D ii M L T 33)-45 Ind 


i ^ i 

;1 

446 

11 M M 

A| pr 11 In 1 Cl 3 1 il8L 


\l 9) 


60 

11 AI 2U) 

R )' M r J ol 1( ^id Cir 


4 2a 


736 

11 AI 

DIat . > C V\ L 7C0 10 Tud 


(a 7Sj 

287 

11 M 380 

R 3 Pat LJ <6=44 lud Caa 


418 


136 

11 M 888 

R ft Eipl 16 A L J 996 

578 


11 M 343.. R al M 638=44 lud Caa 

808 .. 1108 



110 


TABLE OF Oi&BB ^OLLOW^K^ 


561 

1008 

1126 


981 

193 


... 1087 


tl M S56...F...43 led Cas 716 
11 M 406...Doabt«d...l4 N L B 56« 

44 Tod Cao 61 ' 

11 M 408...DI«t...4<a lod Cna 64 
11 M 467...Appl...48 Ind Gns 190 

11 M 482.. .R... 34 M L J 536 = 8 L W 37 

= >1918) M WN 409 = 24 ML T 72 
= 41 M 733 = 4.5 Ind Cas 695 (F B),.. 

12 M 11.3... F... 94 M L T 102 = 8 L W 171 

, -(19181 MWN 477 = 47 Tiid faa 597 

12 M 184... Not F... 35 ML J 144 = 8 L 
W 335 = 47 Ind Cas 702 
12 M 16“...R.. .92 OWN 802 = 47 Ind Oaa 
509' 

12 M 138.. .P... 93 MLT 2.31-= (1918) M 
WN294-7 LW 168 = 45 Ind Cas 653 
12 M .341.. .R... 31 PLR 1918 = 72 PR 
• 1918-148 P VV R 1918 = 46 Ind Caa 

5R9 

12 M 422.. .DUl... (1918) M W N 376 = 

7 L\V 574 = 8 LW 44 = 24 MLT 
79 = 45 Ind Cas 656 

13 M 10...DIK...3 Pat L 3 663 
13 M 89...R...34 M L J 636 = 8 L W 37 = 

(19)8) M W N 409 = 24 t.I L T 72 = 

4lM 733 = 45IndCa8 69a(FB) ... 

13M214...R...3PstLJ499 
13 M 248... R... 27 C L J 115 = 46 C 920 = 

43 Ind Csa 758 

13 M .344...Appr...U B R (1918), 'ltd Qr 
109 

13 M 349...F...(1918) M W N 844 
13M490...B...35 MLJ 412 = 23 MLT 
302 = (1918) M W N 318 = 7 L W 547 
=41 M 582=45 led Caa 46 (FB) ... 

13 M 510...DlBt...9 L RR 266 = 47 Ind 

Cas 691 

14 M 1...F...47 Ind Ca.-, 611 
14 M 23...R...43 Ind Caa 396 = 3 Pat L J 

182 = 4 Pat L W 138 1086, 1087 

14 M 149.. .Disc... 3 Pat L J 663 iF B)... 549 
14 M 177... B... 23 MLT 2.53 = (1918) M 
W N 647 = 44 Ind Oaa 834 
14 M 284...R;..8 LW 152 = 47 Ind Cas 
696 

14 M 324...Hot F...(191S) M W N 580= 

8 L W 473 

18 M 188...R...36 M LJ657 = (19181 M 
WN9I3 

16 M.170.,.OI|t...3S MLJ 607 
16 M 199...F.*..35 MLJ 129 = 8 L W 109 
— 40 Ind Cas 62 

16 M 199.. .R... 38 MLJ 647 = 24 MLT 
469= (19181 M W N 846 
16 M 267...R...7 L W 201 = (1918) M W N 
226-43 Ind Cas 801 

16 M 294.. .R... 3 Pat LJ 194 = 45 Ind Caa 
238 

16 M 800... Rel on...l4 N L R 82=43 Ind 

15 M 3e9...R...22 CWN 491 = 44 IndC^s 

* 13 

16 M aK0...R...34 MLJ 412=23 MLT 

302-U918) M W N 318 = 7 L W 517 
. =41 M 682-45 Ind Caa 46 (F B) ... 

16 H Pat L J 663 (F B) ... 

16. H 140 ..R...43 Ind Caa 396= 3 Pat L J 
182=4 Pat L W 138 1086, 1087 


719 

69 


1050 


659< 

549 


981 

524 

124 

156 

161 


904 

133 

582 


cot. j ^ ■ Cot. 

344 j 16 M 280...F...16 N L R 86 *48 Ind Cat ' 
962 > , 4^ 

16 M 326...Appp...45 Ifid Cas 300 ... 1000 

16 M 37l...R...(19l8l MWN643 = 24 M 
L T 376-8 LW 599 ... 79 

16 M 439...R...43 Tod Cas 385 (F B) ... 179 
16 M 462.. .F.. .85 M LjT 676-8 L W 519 
= (1918) M W N 718=21 MLT 
483 . • ... 1096 

16 M 486.. .R.. M L J 287 ...• 829 

17 M 9..'.P...U B R 11918). 4tb Ot llQ* 

.50 Ind (^aa 561 . 340' 

17 M 1C6...F...35 MLJ 576=8 L W 519 
= (1918) M W N 748=24 M L-T 
483 . . ‘ • ... 1096 

j 17MlS2...DI|0...3PatLJ663 (FB) ... 649 

17 M 298...R...29 CWN 760=46 Ind 

Caa 78.3 ... 287 

17 M 4I0...Appp...43 Ind Caa 438 ... 422 

17 M 498...DUt...71 P R 1918 = 44 Ind 

Oaa 866 . ... 170 

19 M 173.. .D.. .44 P R 1918-126 PLR 

1918 = 46 Ind Caa 36 727 

18 M 22...F...43 Ind Caa 154 190 

18 M 33...Dlst...a PLR 1918 = 87 P B 

19 17 .. S38 

IS M 99...R...92 C W N*J302 = 47 Ind Caa 

6P2 ... 719 

18 M 99...Appp...4S Ind Caa 168 ...‘ 316 

18 M 193...Dlie...3 Fat L J 663 (F B) ... 549 

18 M 252... R... 14 PR 1918 = 16 PWR 

1918 = 43 Ind Oaa 117 ... 582 

18 M 287. ..Doubted & D...7 I W 36= 

(1918) M W N 146 = 43 Ind Cas 
871 ... 646 

18 M 897.. .B... 3 Pat L J 499 ... 524 

18 M 418.. .Not F...121 P R 1918 ... 560 

18 M 439... R... 41 M 474 = 7 L W 159 = 

23 MLT 9 = 34 MLJ 156 = (1918) 

M W N 121 = 43 lud Cpa 685 fP B) ... 283 

18 M 462.. .R... 7 L W 281 = (iai8)M WN 

139 = 44 Ind Caa 447 ... 820 

18 M 466...Dist...9 L B R 266747 lod 

Caa 691 ... 183 

19 M 72...F...167 P W. R 1917 = 86 P R 

1917=5 PL R 1916 ... 878 

19 M 161... R... 14 N L R 117 = 17 Ind Cas 

99 ... 824 

19 M 176...D1S8...7 L W 216-34 MLJ 
409=45 Ind Cas 36=41 M 365 
(F B) ... 766 

19 M 230.. .R... 43 Ind Caa 537 ... 474 

19 M 267>..F...20 Bom L R 472 = 46 Ind 

Cas 133 ... 632 

19 M 290.. R...34 MLJ 184=45 Ind Oas 

813 .• ... 176 

19 M 306.. .F... (1918) M W N 194 = 23 M 
L T 2 13 = 7 L W 666 - 35 M L J 294 - 
44 Ind Car 849 ... 181 

19 M 397...Nat F...20 Bom L R 896= 

47 Ind Chb 761 ... 817 

19 M 405...DISC...8 Pst L J 663 (F B) ... 549 

20 M l29...Cont...36 M L J 51=8 L W 

154 = 24 MLT 28 = 45 Ind Caa 489... 776 

20 M 239.. D...34 MLJ 651=46 Ind 
Gar 973 

30 M 366 (P 0)...P...Sd UhJ 769»43 lad 

Gas 833 « ... 66!l 


940 . 

I 

989 > 

t 
I 

.. 1016 : 

i 

418 [ 
746 : 

657 I 

657 j 

378 ! 

i 

376 ' 

I 

547 ! 

I 

180 


904 

549 



1!!&e]B'bv'iJA8S8dVpBOEiBD.SOC^^ lilt' 


OOL. 

HO U 999...B...(I'918) M W N 613-34 M 

LT-876- 8IiW899 ... 79 

30 U 849...DIW...8 PiA Ii'J 66.3 (F B) ... 619 
SO M 436...Not F.. 35 M L T ai9-(igi8) 

M W N 656 ... 73 

SO U 448 ..R ..15 P ti ft 1918-67 P B 

I91S._!IA P U7 R IQIRaiil Tn>l nun 

.301 ... 1030 

30M46l...HotF...23CWN10ai ... 798 

30M48l...HotF...il3My?OO BUH ... 1191 

30 M’l8l . DI(i...<i!kC W N 488-15 lud 
. Cm 667 . ... 787 

30 M 490...R...81 M L J 164 = 45 Ind Cm 

813 ... m 

31 U 36...R...13 B 155=30 Bom L B 35 

= 43lDd ('as753 o ... 391 

31 M 35...0Ut ..33 G W N 851 = >7 C L J 

506 = 46 C 103 = 15 Ind (’M ‘•64 ... 692 

21 M I88...R...(I9I6t M W N 867 .. 183 

31 M S22...R...a3 Mya C C B 250 (F B).. 1186 

31 M 369...R ..3 Pat h J 9‘2=43 lad Can 

963 • ... 374 

21 M 371...ilppr ..IS lod Cas 321 ... 327 

21 M .851 ..Appr...43 Itid Oas .896 = 3 Pat 

fj.! 182 = 4 Pat ti W H8 lO^'G, 1067 
21 V 365... R...7 (jW 201 -(191.8) M W 

N 926 = 43 Ind C.-4 801 ... 378 

31 M 494 ..Not F...U 1? B (1918», lit (y 

79=46 In.l Oaa 331 ... 742 

31 M 508 ..F...36 M D J 129=8 L W 109 


t Con. 

33 M 371 (F a)...R...37 C Ii J 301 -44 Ipd 
Cm 667 704 

33 M 371 ..R...3 Pat LJ 327=4 Pat £. 

V7 383=47 lod Oas 390 ... 986 

28 M 318...F...38 MLT 161=7 L V7 

380 = 34 ML} 334 = 44 Ind Can 894. 658 
23 M 3I8...R ..11918) M W N 613=24 M 
LT'<76=aLW599 ... 79 

28 M 361 (F Bi ..F...23 MLT 906 = 

45 (nd CaM 671 ... 236 

28 M ;)77...DUl...27 CLJ 431 = 43 Ind 

Gia 313 .. 817 

33 M 441...R...34 MLT 300 = 35 M L J 

692 .... 1149 

23 M 490 ..B...j Pat L,J191=46 Ind 

Cm 238 .. 376 

33 M 680... B'... 43 Ind Oas 777 = 4 Pat L 

W73 ... 1123 

23 M 598 ..R...34 M LJ 181=45 Ind 

. Cas 813 ... 175 

33 M 693 ..F...‘23 Mys 0 G B 71 ... 1177 

33 M 629.. Dill ..7 L W 143 = 34 M L J 

167 = 33 MLT I56 = (l9i8l M \V N 
205 = 44 Ind CiS 1I0-41 M 641 ... 74 

34 -M I . F...111 P W B 1913 ... 908 

24 M 59.. .out ..lb' A L J 468 = 46 Ind 

Cal 190 ... 779 

34 M 69.. Comm on ..34 M L J 517 = 

33 M L T 341 = 7 L W n04 = il9l81 M 
W N 454 = 45 Ind Cas 803 ... 779 


=46 fnd Oag 63 ... 667 

31 M 60.3 ..R ..35 M L 3 847 = 24 MLT 

46‘) = (I9I8I M W N 816 ... 657 

33 M 13 . F...30 Bom L B 461=46 Ind 

161 .. 004 

2SM90...App*..16IndCaH618 ... 714 

33 M 24 ..Not F...14 N L B 176 . . 990 

92M179...R...16ALJP92 .. 401 

33 M183 ..R...44 Ind Gas 164 . 396 

33 M 307 .R ..-23 Mys C 0 R 250 (F Bl ... 1188 
33 M 309...R ..33 C W N 800 . . 818 

33 M 3'1...R ..(1918) M W N 520 = 91 M 
.. L T 179 =47 Ind Cas ‘2‘)6 986 

93 M ‘269...R...H5 M L J 05.1 ... 1118 

93 M 313 ..F .35 M L J 451 = 47 Ind 
• 529 

23 M3‘26...F ..8 P L R 1918 = 87 PR 1917 538 
9ilM 8S7...B...34 M L J 479-*47 Ind Cas 

768 ... 1160 

23 U 873...R...33 Mys C C B 250 (F B . . 1188 
33Ma83.(P0l ..F...7 L W 36 = (1918l 

M WN146 = 4.8IndOas 871 ... 545 

33M461...Expl...3S MLJ 159-(l918j 
M W N 662=41 M 810 = 47 Ind Can 
606 (FB» ■ ...1059 

39 M 481.. R ..(1918', M W N 566 ... 1137 

33 M 494...R ..35 M r. .7 1.5.8=47 Tna 

Cai 583 .. 664 

39 M 494... R... (1918) MWN 580 = 8 1 

W 473 ... 1160 

93 M 506 ..F...4S Ind Cas 282 = 3 Pat I 

3 43-8 Pat L W 141 .. 970 

33 M 608...R 3 Pat L J 365=46 Inc 

Cas 356 ... 967 

93 M 8S...R...35 M L J 387 ... 833 

99 M 337 (F Cl...F...(]9I8) MWN 191 = 
7LW373 - 33 MLT 397-45 Inc 

Aika 494 


33 M 96...R...27 C LJ 431 = 43 Ind Cas 

312 ... 817 

‘24 M 219...R...(19JS) M W N 786 ... 943 

94 M ‘J‘26...R...3 Pat L J 355=46 Ind Cas 

353 ... 967 

24 M 364...R...31 P L B 1918=72 P B 

1916 = 148 PWR 1918=46 Ind Caa 
•589 ... 1050 

‘24M.377...R...230 WN2a4 = -a9C L 

77 .. iial 

21 M 556.. F ..(1918) MWN 44 = 7 L M' 

218 = 13 Ind I'aa 76 .. 534 

35 M I49...R...33 MLJ 769 = 4.3 Ind Cai 

833 .. 653 

25M 149...F...2iMvsOCR73 ' 1189 

3.5 M 320 . Expl and Dial. ..35 M L J 443 485 

35 M 430 iF Bl ..DUt.. 3 P L R 1918 = 

11 Ind Oas 213 ... 714 

3.5 M 300.. Rel on. ..7 L W 143=34 MLJ 
167 = ‘23 MLT 156= (1918) MWN 
205 = 44 Ind Cas 1)0 = 41 M 61J ... 74 

35 M 389...R...S3 M LT .307-°45 Ind C« 

535 »(1918) MWN 703 ... 974 

25 M 431... R... (19181 M W N 607 ... 378 

35 M 504 .R. .118 P B 1918 ... 409 

38 M 573. ..D... 34 MLJ 446 = ‘23 MLT 

346 = 41 M 691 = 8 L W 13 = 47 Ind 
Css 301 ... 7C 

35M59g...Diit..3lOC.360 ... 804 

35 M 678 ..DIat ..43 Ind Cas (.70 = 3 Pat 

L J 168 = 3 Pat L W 985 • ... 631 

35 M 759... F 40 A 136 1093 

35 M 763 F 16 AL J 49(FB) = 47Inl 

ritAa QQO lAQt 

26M19 R 7LW36 = (1918)M W "ii 
146=43 Ind Ca's 871 ... 545 

36M19 R 7LW603=(1918)MW1. 

392 - 24 MLT 16=46 Ind Caa 16... 109 


68 



118 TABLE Of OASES OVEBBULED. EOLLOWBJb, ««a 

t 

Coil. I ' oo 


86 M 69 ..R...31 O 0 929 ... 183 

36 M 86...Appr...«4 lod Oaa 363=11 S 

L B 93 ... 60 

86 M 101...B...11 N L B 71 =43 Ind Caa 

161 " ... 4 

26 M 104.. R...7 L W 488 = 34 MLl 431 

83 M L T 891 = 11918) M VV N 334- 
= 45 Ind Cae 975 ... ?37 

36 M 179 . Diat . 33 P B 1918=45 Ind 

Caa 108 ... 956 

36 M 196... R.. 75 M L J e£5 = 8 L W 538 
-84 MLT 400= (1918) MW N 719 
(F B/ 45‘4 

86 M 840 . R . 34 M L J 446 = 93 MLT 
346 = 41 M 691 =8 LW 18 = 47 Ind 
0<is 401 . . 70 

36 M 230 ..Appl...83 MLT 308— (1918i 
M W N 195= 8 L W 19 = 44 Ind Cas 
853 .. 1014 

36 M 866. R . J4 M L ) 473 = 47 Ind 

C«b7H . ... 134 

36 M 447 Not P . (1918) M W N 580- 

8 L W 473 . lOlC 

36 M .149.. Dllt ..(1918) M W N 849 ... 1063 

36 M 533. SUr. 16l P W B 1918-47 

Ini Cas 451 . .. 166 

36 M 596 Appr . )6 A L 7 76= >0 A 153 

= 19 Gc li J 269 = 44 Ind* Cae 135 ... 684 

36 M S<)9 . R . I Pat L I 318 iF B) .. 137 

36M6i7. R..(19'8)M VV N 678 = 8 L 

W 413 ... 623 

36 M 662 IF B' . out 69 PR 1918 = 117 
PLR 1916 = 112 PWR 1918 = 47 
Ind Cas 364 ... 990 

36 M 686.. Appl. 43 Ind Cas 190 . . 1136 

36 M 6b6. Dtat 45 Ind Caa 786 . 356 

36M7'-0.K U B B (1919), iBt Qt73 = 

48 Ind ('4h .3'>9 .1094 

27 M <09 . DUt . 34 M L J 474-47 Ind 

Caa 714 ... 131 

37 M 157 R . 7 L W 664 = 95 M LJ 384 

= (l'n3) M W N 8i0-<46 Ind Cas 
' 789 113 

37 M 198 . R . 7 L W 2*-23 MLT 9i 
= 4lM‘L7HO=lf A L 7 111 = 27 
' L 7 241 = 20 B.m L R 514= 2.1 C 
WN 457 = 43 Ind 'as 606=1 Pa 


L W 91 = 41 M =16 P C) . 984 

37 M 80' R '1 Ind Ca 379 . . 774 


27 

M 2' 1 

R ' MLT 1(1 

7 L W ibO 




M 1j J ru n «r d 

f a ►'0 4 . 

fi'jS 

27 

M ro 

, )*■), R . • VH' - 

CRH 

11^0 

27 

M Ui 

K 20 n n L R '0i 42 15 




47 lid 1 ^ 7» 2 


SbO 

27 

M 

R <1 M r T ftlO 

-H li W 52^: 




AT r. T 4f J fj as 

M vV N 710 



<F B) 


.. 

45S 

27 

M v77 

P 1( . I'V, 11 I 

Slf--47 Ind 



f 

Ok 

,, 

791 

•27 M D’lt 4 inrt ( A 

J7U= 3 Pat 



) If - * II W 

1 

5S1 

27 


„.R =7 C Ji T ^71 

4 J I d C 



212 



817 

27 


D’lt S L W 

- 15 11 h J 



272- 

‘21 MLT 24V =(1918) M W N 



Oil- 

4] M f-ci -4*J lod ^ae 4(><? .. 

361 


* At Ool 031 xuad 27 M 38 as 37 M 382. 


37 U 480... F . 98 Mya 0 0 R 197 (F B)... 1168 
37 M 483.. F...44 Ind Oaa 987 ... IS 

97 M 494...R...99 0 N 617=44 Ind 
Oaa 694 • ... 607 

27 M 63S...R...16 A L 7 449=40 A 619= 

46 Ind Oaa 373 ... 783 

97 M 677 'F B)...R...16 A L 7 766 = 40 A 

692 = 47 Ind Caa 699 .lOOO' 

37 M 577 . R...27 0 L 7 374=44 Ind Caa 

638 ... 630 

97 M 577...F...4‘6 Ind Caa, 860 ... 690 

38 M 67. ..R.. 35 M L 7 144 = 8 L W 336 

= 47 ltd Oaa 703 , ...1087 

36 H 67.. F . 14 PWR 1916=44 Ind 

iiua non son 

28 M 67 . Appr...44 Ind Oaa 563 7 989 

28 M 138 R...84 M L 7 638 = 41 M 650 

= 3 L W ii8=-24 MLT 83 = (19ie) 

M W N 448 = 45 lud Caa 867 ... 786 

38 M 205.. DIat ..37 Mys C C R 161 ... 1187 

38 M 216 . R . 9 L U R 375 ... 991 

28 M 9j7 . H . 8 L W 100= 35 M L 7 

130 1116 

88 M SOS F.. 19 Or I 7 607 = 45 Ind Cas 
o07 = 7 L.W 436 = 24 MLT 848 = 

(1818) MWN 279 884 

88 M 319 F . 43 Ind Cas 778 . . ' 933 

.8 M 791 R . 24 M L T 457 =-(1918) M 

WN717 ... 6 

38 M 394 R 3 Pat L 7 433 940 

38 M 420 . R 28 C W N 797 = 45 C 663 

- 47 Ind Cas 529 ... 887 

36 M 480.. R . 34 M L 7 446-97 MLT 

346-41 M 691-8 L W 12 = 47 lud 
Cas 301 ... 70 

28 M 441 . Olaa . 7 L W 477= (1918) 

M W N 346 = 33 ML T 177-44 ltd 
Cas 041 ... 77 

28 M 457. B.o5ML7 153 = 47 Ind 

Pas 573 .. 664 

2S M 4.57 . Uist . 15 M L.J 025 ... 10X8 

28 M 4.j7 . R '1918) M W N 580-8 

LvV471 . ...1018 

28 M 47 1 F 4llndCisl21 ... 336 

28 M r.O'i .PC) 7 L W 36 = (191b) 

M W N 116-4 ).lnd Od 871 ... 646 

^9 M 21 Overruled 23 M L 3' 44—34 
M li J 101-7 L W 243 = 41 M .'74 = 

(19181 M W N )60 44 Ind Chs 699 

(F B) 348 

29 M )' R . . 5 M L 7 1)4 = 8 L W 3.1> 

IV I Id ( M Vij' ... 1087 

89 M (2 F '19'i;UWN .,8 = 46 Ind 

I IS 7'f . 778 

R 19i>iMWN9()> ...1017 

89 M 1 1 1 . 1 tio 1 ]',•< L I 6t s F B) ... 649 

M fl h 4 1 iiiri ' H s' 0=3 Pat 
1, 1 !'• .1 Pir r, W 1 'fl 10b6. 1087 
99 M I'l Overruled . 84 M L J 5'i0= 

2> M I T >12 fl L W 103-41 M 
7} 1 - i‘»18) M W N 614 = 46 Ind Cas 
(74 F B) ... 604 

2'l M 2'7 . R ..80 Bom L B 176-^6 lud 
Oa- 662 ... 1137 

37 M 8RI.. F . (1918) MWN 695 - 8 LW 

357 - 47 Ind Cas 648 <F B) .. 198 

29 M 314..,S...33 OWN 661>v97 C L 

606- 46 0 108 - 46 Ind Oaa 864 .. Wt 



0A8t»' OVBRBOZiSD. FOLLOWED. KCa. 19 


aoii. 

99 M 8fl6...nin...l6 A L 9 96-46 A 167 
48 Ibd Cu 640 '> ... -1193 

99 M 386...B...98 0 W 364 - 36 0 L 7 

77 ... 1191 

99 M 867...R...3 Pat h 3 443' ... 371 

99 M 436 (P BI...F...43 lod Oas 603 ... 1117 

* 99 1C 601...F...48 Ind Oas 379 ... 774 

99 M 616...R...B h W 906-34 M L T 306 

-(191SI M WN6'67 , ...1012 

99 M 689..,Olit...22 W N 666 ... 1156 

ifi M 6...P...43 Ind Gas 956 ... 1120 

30 M 50...R...(1913) M Vf H 67S-8 L W 

413 ... 533 

30 M e^.^Rel on. ..7 I4 W 119-33 M ti T 
67-(19ia)-MW 1^ 335-18 Ind Oas 
999 ... 775 

SOM 1U8...F...43 Ind Cab 772 ... 332 

SO M 145...R...3S M Cl J 512-8 L W 513 

= 11918) M W N 766=94 M L T 403. 677 
80 M 146... Diat... 11918) M W N 289 = 7 

L W 516 = 46 Ind Gaa 239 ... 937 

30 M 195.. R...35 M L 7 141 = 8 L W 335 

-47 fnd Cue 702 ' ... 1087 

30 M 195.. .R... 23 Myp C C R 89 .F B) ... 1190 

30 M, 203. . . P. . . 43 Ind Cos 379 ... 774 

30 M 312...R...16 A L 7 44=40 A 135=45 

Ind L'aa 5(50 ^ ... 941 

30 M 231...R...36 M L J 555=8 1. W 622 1 

= 14 M L T 400 = (191S) M W t<r 719 1 

IF B) ... 458 I 

30 M 24S...F...7 LW 20! =(1918) MW \ 
N 226=43 Ind Oas 801 ... 278 j 

30 M 945... R...(1918) MWN 107 = 41 M ! 

4.<){i = 43 Ind Cas 90S ... 803 | 

30 M 265... out... 16 A E. J 765 = 40 A 692 

=4f Ind Can 599 ... 1090 ! 

30 M 974...F...3 Pai h 3 355 = 47 Ind 

OsBi 27 ... 2C7 ! 

30 M S84...DUt...45 Ind Oas 669 ... 339 i 

80 M 300.,.R...7 L W 4 19 = 23 M Ij T 67 i 

= (3918) M W N 235 = 43 Irid Oas ' 

.. 989 • ... 775 

30M 840 -DUt.i.i? IndCas 611 ... 582' 

80 M 353.,. Not F...(l'Ji8) M W N 902 ... 1017 ■ 
80 M .383... P... 19 Or L J 204-44 Ind Cae 

120 ... 383 . 

30>1 388...B...7 L W 284 = ('.918) M W ! 

N 139 = 44 Ind Oas 419 ... 8-20 I 

30 M 406.. .Diet.. .3 P I. J 663 iF B) ... 649 

30 M 419.. .F... (1918/ M W N 929 ... l'C5 i 

30 M 420 (P Cl... R.. .41 Ind Oas 252 ... 1077 , 

30 M 4‘26.. R...34 M Tj j 628 = 41 M 6.50 

= 8 t. W ->.8 = 21 M r. T 2.-.--r (19!«l M i 
W N 4'18:.*4& Ir.tl i..tr 867 ... 756 j 

30 M 484.. DU...'19i8) M W N 849 ... 1069 ! 

80 M 417...R '..V 1- \V .«2 = .34 M L 3 431 \ 

= 2 i M L T -291 = 1 .t/lx. MWN 3H4 ' 

= 45 Ind Ois 975 ... 737 . 

30 M 464... R.. .3.5 M I, 3 r. 0 !< ... 1128 ; 

.30 M 470 iF Bi...Rel on...! 4 r R 1918 = 

46U.'i0.»S80 ... 3' 

30 M 478...R...3 Par li J 255 =46 Ind Caa 

868 ... 967 I 

SO M 48C...R...41 At 18 ... 730 


* At Col 774 30 M 203 is wtcogly marked ne= 
39 M 501. 


con. 

60 M 0O7...DUappv...41 M 467 -47 lotT 

Oas 628 ... 1098 

30 M 519...R...38 0 Ii 7 306 IF B) 756, 709 
30 M 619...R...80 M L 7 041-24 H L T 
851-8 I, W 659-(1918) MWN 
743 ... 763 

30 M 593...B...(1918) MWN 643- 24 M 

L T 376 = 8 r,W 699 79 

3lMl...R...33MysCCB116 ...1198 

31 M 5...Appv...44 Ind Oas 528 ... 281 

31 M 28...DUt...3S M L 7 607 ... 746 

.31 M 37...Dist...(1918| MWN 333-7 

L W 563 = 24 M li T 34 = 45 Ind Cas 
689 ... 338 

31 M 71...R...23 Mys 0 O B 65 ... 1180 

31 M e0...F...42 Inii Cas 539 ... 888 

31 M 86...F ..47 Ind Cas 894=6 OL7 

546 . ... 100 

31 At 114...Dllt...lll P W B 1918 ... 908 

31 M 169.. Rel on.. .21 O C'29S ... 11 

81 M 258.. .F...-..) M L T 106=41 M 613 
’ =7 L W 420 = (1918) M W N 251 = 

44 Ind 0»s 753 ... 833 

31 AI 333...DUt...43 Ina Cas 916 = 4 Pat 

li W 108 ... 411 

31 M 403.. R.. 20 Bom h B 29 = 42 B 195 

= 43 Ind Cas 851 ... 1131 

31 AI 403..,Dlst...27 0 L 7 277 = 22 0 W 

N 312 ... 439 

31 AI 489...R...7ri W 30 = (1918) MWN 

41 = 43 Inn Oas 714 ... 836 

31 M 446.. .R... 35 M L 7 612 = 8 L W 519 

= (1918) MWN 756=24 M L T 403 677 
31 AI 474.. .F.... 36 M li 7 51 = 8 h W 164- 

24 M £i X 26=45 Ind Oas 489 ... 776 

31 M 482...R...38 M L 7 759 = 43 Ind Cas 

833. ... 653 

31 AI 493...R...(1918) MWN 269=7 L W 

616 = 45 liid Chs 239 ... 937 

32 AI 4<)...Oiat...l9 Cr L 7 981 = 48 Ind 

Cas 161 ... 384 

32 M 167 . B...7I1 W 22 = 23MLT94 = 

34 M li J 130=10 A L 7 ll3 = -27 C L 
7 231=20 Bnm li H 514 = 21 C W N v 
467 = 1.3 In’ Csb 806 = 4 Pal h W 
9! =4) M 296 (P 0) ... 938 

32 At 191... Dili.. .35 H L -I SS1 = (1918) 

MWN 798 = 41 M923 ... 790 

32 AI 191.. Rel on. ..131 P R 191S ... 560 

3lM 3H4...Not Appr...9 P L B ]>918= ' 

87 P R '917 ... 6SB 

32 AI 410. ..P. .47 In.-i Cao 6i'3 ... 836 

32 M 1-6.. .«...(> NliK 30 = 4.3 Ind Cas 

902 ... 150 

32 M 421. ..Overruled. ..34 At li J .343 = 

•11 M 4.(7 = 7 li W 552 = v3 AI Ii T 
2 G(-' !yl:') MWN 285 =45 Im- 1 Cr.3 
18 (P B) ... 7 

■12 AI 47d..,R.,.23 AI fi T 2.5.4-.-ii9l8) M 

\V N 6,7= 11 1. n Cas 984 ... 946 

32 ?.! 530.. Appv,.,if. Ino ( a 24-2 ... 1117 

3:1 AI 4I...R...31 M Ii 7 536--!. 1, W .37 = 

(19181 M W N ICO- -24 AI LT 72 = 

41 M 7.13=15 liid Cap 696 tP Bi ... 98J 
3.3 M 91.. B ..3 Pat. L 7 199 = 45 Ind Cas 

749 (P B. ... 1163 

33 M 102. ..Comm on.. .3 Pat L 7 265= 

46 Ind Caa 358. ... 967 


10 



m TABLE OW OASES OVBBBULED, EOLLOWBB, BTO. . 

Coil. : . COL. 


83 M 113...F...e L W 306 »31 U LT 
205»(1!)I8) M W N S67 ... 1012 

38 M n5...0lit...3H Mya Q C B 161 ... 1187 

33 M ia:...R...7 LW 561^35 M LJ 
381 =>(1918) M W N 830>=45 lad Cas 
739 ... 113 

3-8 M )59...R...33 Mya C C B 131 ... 1161 

S3 M 308...Conini on. ..21 M L T 189 ... 615 

33 M 238. ..R... 10 A L J 616 =>46 laa Gsa 

566 ... 518 

33 M 21I...Appr...23 M LT 1=-31 ML J 
24 = (19lti» M W N 92 = 41 M 386 = 

13 lud Oaa 566 |F B) ... 372 

33 M 311...Dlae...33 Mya C 0 B 1 (F B). 1177 
33 M 312.. .R ..3 P<U L J 518 = 16 ladCaa 

670 = 6 Pit LW 147 ' ... 680 

33 M 312...Appr...41 lud Cas 435 ... 01 

33 M 362...Dilt...35 ML J -27 = 8 L W 
145 = 41 M 701 = 24 M L T 46 = '1918) 

M W N 497 = 46 Ind Cas 565 ... 1165 

33 M 439...OI1C...3 Pit L J G63 (F B) ... 549 

33 M 465.. .R... (1918) M W H 520 = 21 M 

L T 179 = 47 lud Caa 296 ... 956 

84 M 35...R...11 N LB1=13 Ind Gaa 123 185 

34 M 2S...R...23 Mya 0 G B'j70 ... 1200 

81 M 61...Ref to ..111 P B 1C18 . 1131 

34 M 73...R...31 .M L J 181 = 45 lad Caa 

813 ... 175 

34 M 97...0verruled...33 M L T (=31 M 
L J 24=(1918» M W N 92 = 41 M 286 
=43 Ind Gaa 566 (P Bi ... 272 

34 M 14l...Appr...7 L W 435-24 M L T 
242 = (19 18) M W N 239=45 lad Gaa 
507 ... 272 

34 M 159...R...S L W 100 = 35 M L J 120. 1116 
34 M 161...Rel OO...30 Bom L B 23= 

42 D 195 = 43 lud Gaa 851 ... 1131 

34 M 161...Appr...45 lud Gaa 642 ... 617 

31 M 165...DUt...32 P B 1918 = 15 lud 

Gaa 105 ... 435 

84 M l73...Dlit...34 M L J 425 = <1918) M 
W N 276=23 M L T337 = 45 Xnd Gas 
80 . ... 407 

‘Qi M 221.. .R... 35 M L 3 571=8 L W 594 

= (1918) M W N 377 ... 9 

34 M 262.. .R... 14 N L B 66 = 44 lud Caa 

51 ... 561 

34 M 288...R ft Expl...l6 A L J 996 ... 572 

34M 288...F...20 Bom L B 1=42 B 136 = 

*43 Idd Caa 729 ... 541 

34 M 292...R...27 C L J 528 = 16 lud Gaa 

221 ... 485 

34 M 320... D... 34 M L J 439 = 7 L W 537 

= 45 Ind Gas 638 ... 1128 

34 M 417.. .R -.20 Bom L B 495 = 42 B 

411 = 46 Irid Caa 113 ... 235 

34 M 417...R...41 M 467 = 47 lud Caa 628 

... 1028 

34 M 493.. .R... 34 M L J 446 = 23 M L T 
346=41 M 691=8 L W 12=47 Ind 
Caa 301 ... 70 

34 M 505.. .R... 45 0 9.31 = 27 CLJ 371 = 

45 Ind Gaa 228 ... 710 

34 M e05...R...22 C W N 802=47 Ind Caa 

502 ... 719 i 

34 M 505...Appr...4S Ind Caa 168 ... 316 

39 M 75...F...I4 » L B 36=48 Ind Oaa 
968 ... 493 


, 86 M 7<...l>lst..56 F B 1918=127 PW 
i B 1918=46 lod Oaa 460 ' ... 886' 

35 Mill (I17)...B...7' L W 86=U918» 

' M W N 146=43 lud Caa 871 ... 546 

: 36 M 120...R...23 Mya 0 C B 46 ... U76 

86 M 134 (186)...B...7 L W 477-(1918) 

, M WN 346=23 MLT 137 = 44 Indr 

Caa 641 ... 77 

; 85 M 134...A%...(1318) M W N 732 

(PC) . 70 

. 35 M 142 (I45)...0vertaled...34 .M'L 3 
373 = 41 M 427 = 7 L W 662=28 M 
L T 261 =(1918) M WN285 = 48Iud 
Gaa 18 (F B) ... 7 

35 M 152...R...14rN L B‘!l6=43.Ind Oaa 

475 ... 516 

i 35 M 162...Dfic....3 Pat L 9 663 (F B) ... 649 

35 M 209.. .F... 35 M L J 605 .... 1128 

35 M 6r)0...R...20 Bom L R 947 ... 673 

35 M 592.. .Not F...35 M L J 144 = 8 L 

W 335 = 47 Ind Caa 702 ... 1087 

35 M 607 . R... 7 LW 211=11 M536 = 

43 Ind Oaa 983 ‘ ... 469 

35 M G07...R...9 L B R 159=48 Ind Caa 

916 ... 806 

36 M 607. ..F... 34 M L J 546 = 9 L W 176 ' 

= 20 Bom L a 587= 23 M L T 388- 
(1918) M W N 382 = 16 A L J 409- 
27 G LJ 549 = 4 Pat L W 349 = 

22G WN 697 = 46 C 748 = 45 Ind Caa 
1 (P C) ... 802 

36 M 607 (P C....F... 11918) M W N 

853 ... 803 

36 M 631... R... 41 M 528 = 23 M L T 288 

= 7 L W 624 = 45 Ind Oaa 414 721,939 

35 M 669...R...7 L W 201.. .11918) M W 

N 226 = 43 Ind Caa 801 ... 278 

36 M C79...R...27 C L J 528=46 Ind Oae 

221 ... 485 

35 M 078... Appr... 45 Ind Gas 608 ... 288 

.35 M 692...Dl8t...35 M L3 90 = 24 ML 

T 61=8 L W 317 = 41 M 816 ... 846 

36 M 16.. .D... (1918) M W IjT 131 = 8 L W 

379 = 43 Ind Ca.> 697 ... 193 

36 M 46...R....3 Pat L3 256 = 46 lud Caa 

35S ... 967 

36 M 68...D...34 M L J 561 = 46 lud Caa 

973 ... * 8 

36 M I31...P...94 M L T 214-8 L W 266 
' =47 Ind Gaa 624 ... 698 

36 M 141...B...(1918) M WN17S=8L W 

377 = 41 Ind Oaa 367 ... 1015 

36 M I6e...Dla8...7 LW 271 = 23 MLT 
164 = (1918) M W N 171=44 Ind Gaa 
519 ... 83 

36 M 203.. .Rel on...35 M L J 609= 

24 M L T 498=41 M 1076 ... 777 

36 M 227...0lit...22 OWN 982=47 Ind 

Caa 412 ... 797 

.36 M 343...R...4S P W B 1918= 126 P L 

B 1918-45 Ind Caa 232 ... 698 

36 M 348...F...24 MLT 260 = 36 LJT 

692 ... 1149 

36M 378...App(...46IndCaB649 ... 966 

36 M 482...R...4I M 610 ... 134 

SO M 484..,F...3 PatL J 199=46 Ind Oaa 
749 (F B) ... 1160 

36 M ei4...Not F...2S Mya 0 O B 148 ... 1198 



■$6 If 663...R...7 L W 16-(1918) M W N 
9Ui-43 lad Om 168 

86 H 6d3...r...a& MLJ 665«(1918).M 

W N 761-M M L’T 448 *... 

87 M 96...R...7 Ii W 489<»34 M L J 481<>i 

98 M L T 991-(1918) M W N 334<» 

46 Ind Cas 976 

87 U 38...0...33 If L 3* 740=43 lad Oas 
SCO 

37 M 99...B...99 OWN 831-546 -Ind Cas 
803 . • 

.37 M 99...K...35 M L J 3Gl 
37 M 51...R...44 I»d Ots 953 
87 M61...R...‘3l0 0 400 
87 M 146...R...34 M,ti J 378-=4l M 497 
=7 L W 6b3 = 94 ML® 961 = (I918) 

M W N 285^15 tnci Cts 16 (F B) ... 

37 M 17&...R...8 L W 231 =94 M L T 36R 
#•(1918) M WN 664 = 47 lad Cas 
948 

37 M 170... F ..65 P L B 1918=106 V W 
Bi918--47 IudOnS93 
37 M 186...R...22 OWN 803=17 lad 
Oas 003 * 

37 M 199...P...47 Ind Cas 6tl • 

37 270 ..out. .8 L W 206 = 24 M L T 

206 -- (1916) MWN 867 
37 M 901 ..R ..20 Homli B 399 =42 B i88 
= 45 1udCas44H 

37 M 391 ..out ..95 M L J 591 = (1918) 

M WN 796 = 41 M 323 
37 M 408...DUt...94 M L T 956=8 L W 
470=(1<J18)MWN716 
37 M441..R..34 ML J 901=33 MLT 
351=7 LW 508=41 M554«(iyib) 

M W N 937 = 45 Ind Cas 471 
37 M <fS5...F... 15 M L J J6I 
37 M 458...R...95 M L J 661 
37 M 462...Appr...43 Ind Cas !l51=3 Pat 
LJ 250 = 4 Pal LW 102 

37 M 4G3...F...3 Pat-L J 250-4 Pat L W 

102 

.38 M 18...Doubted...39 MtiT 106=11 
M 613=7 L vV 430 = (1918) M W N 
■361 = 44 Ind Caa 753 

38 M 26...F...37 CLJ <61 = 44 Ind Caa 

881 

88M67...R...31 MLJ 412=23 MLT 
302-(I918l MWN 318=7 L W 547 
=41 M 682 = 15 Ind Oas 46 (F B) ... 904 

38 M 79...Rel on...aa M L J 509=21 M ‘ 

LT 198 = 41 M 1075 .. 777 

38 M 93... out 45 0 931=27 C L J 374 

= 45 Ind Caa 238 ... 710 

38 M 93...R ..23 C W N 803=47 Ind Caa 

609 ... 719 

38 M 92...RppF...4S Ind Caa 168 ... 316 

38 M 160 . Hot F ..84 ML3 526=41 M731 = 
<1918)M W N 769 = 46 Ind Pas 819... 457 
38 M 160 . Rel o>i...35 M L J 11 ... 655 

38 M 163...R . 33 M L T 767 = 43 Ind Caa 
711 ... 79 

38 M 178 it B)...F...(1918) M W N 197=7 
LW 404=45 Ind Cas 417 ... 659 

38 M 199 ..F...23 Mya C 0 R 164 ... 1184 

38M90S.. F...34MLJ 590=23 MLT 
872=8 LW 103=41 M 743=(I918) 
MWN614=46IndCa8 774 (FB)... 604 


88 M 321 (3a4)...R...4t M 616=^8 ML® 
U0=(1918) MWN 624=47 Ind Oaa 
588 ... m 

38 M 2a0...F...34 MLJ 1(25=(1918) M 
W N 276 = 23 M L T 397 = 45 Ind OaS 
80 ... 40r 

38 M 307 (P 0)...F...2l 0 0 194 ... SH 

38M956...R...3.4 MLJ 446=23 MLT 
345=46 M 691=8 LW 12=47 lad 
Cas 3U1 ... 70 

33 M 408 vP C)...Rel an...(1918) MWN > ' 
88b 566 

38 M 4I9...R...94 MLJ 41 = 41 M 446= 

41 lad iJaa 466 . ... 676 

38 M 43i...R...22 OWN 342 ... 726 

38 M 145 . Oi8t...'27 0 L J 277 = 22 C W 
N3i2 ' ... 482 

38 M 41S...6ppp...45 Ind Caa 642 ... 647 . 

38 M 609... P... (1918) MWN 844 ... 161 

38 M 519 ..DUb=1G a L j 98 = 40 A 187 

= 43 lod Can RIS • ...1123 

39.M519...R...2iC WN 2'I4 = 28 OLJ 
• 77 ... 1131 

38 M 69S...Oona ..7 LW 280=11918) MW 

N 214 = 44 lad Oa- 551 ... 723 

38 M 667...DUt ..^5 MLJ 287 ... 832 

38MC9S..F...11.NLB 176 ... 990 

38 M 705.. .R... 16 A L J 587 = 40 A 536 ... 806 
J3 M 70j...Rel oa...3S MLJ 89=8 L W 
271=21 MLT 83=11918) MWN 
458 ... 683 

38M807...O...l0Car LT 186=44 Ind 

Oas 763 ... 510 

38 M 813...R...33 MLJ 767=43 Ind Oaa 
711 , ... 79 

98 M bl3...0iH ..(1918) MWN 643=34 

MLT 376 = 8 L W 699 ... 79 

38 M 850 ..Oils from... 16 MLJ 196=34 
MLT 161 = (19181 M W N 669=8 L 
W 301 = 11 M 886 = 47 Ind Oaa 311 ... 563 

38 M 891...R ..(191bl MWN 613 = 21 M L 

T 376=8 LW 639 ... 79 

33 M 922...Ref to...3 P L J 418=46 Ind 

''as 185 , ... 1038 

39 M y22...P ..23 Mya C C H 197 (F B) ... 1188 - 

38 M <327 . R ..It N L R 181 ... 835 

38 M 959...K...3 Pal L J 355 = 46 Ind 

Oaa 358 ... 967 

.98 M 1105...R...(1918) MWN 779 = 35 M 

L J 599 ... 593 

39 M 1155.. .R (1918) M W, N 613=34 M* 

LT 376 = 8 LW599 ... 79 

38 M 1158 (1161) ..R...13 P W B 1918= i 

14 Ind Cas 889 ... 501 

39M1(FB)...R...34MLJ 553-8 LW • 

46 = 24 M L T 17.5 =45 Ind Cis 485 ... 338 

39 M 77. ..R ..(1918) MWN 678 = 8 L W 

413 ... 533 

39 M b0...R...35 M 3. J 141 = 9 L W 336 
= 47 Ind Caa 702 ... 1087 

39 M 81...F...7 L W 477 = (1918) MWN 

346=23 MLT 137=44 Ind Oaa » 
641 ... 77 

39 M 169 (F B)...R ,.31 MLJ 213= 

(1917) MWN 792=33 MLT 492= 

41 M 443 ... 559 

39 M 159 (F B) . Rel oa...35 M L J 609= 

46 lad Oas 63=7 L W 335 ... 1147 


TX8IA OP OASSta i«uo^zvfiKi. . \ ‘ iVit 

COL. ' ' COLo 

743 
777 

737 

1012 

128 
910 
1077 
805 

7 

726 

706 

719 
582 

1012 

427 

795 

104 

160 
910 
941 

288 

267 

823 
1076 
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B9 M 366...R...36 M Ii J 609«46 Ind 

Oas 63...? I< W 33S 784,1147 

.'89M3l7...Relon...36MIi7 509->34 M 

L 1498 - 41 11 1076 ... 777 

39 M 3G1...R...41 M 636-44 Ind Oaa 

808 ... 1108 

39 M 376...R...41 M 1-45 Ind Gas 430... 739 
39 M 389...R...44 Ind Gas 353 ... 1077 

39 M 644...D...7 L\V 438-45 Ind Gas 

76 ... 746 

^ 89 M 544...R ..35 M L J 194 ... 831 

39 M 679...D...34 M L J 439-7 L W 537 

-45 Ind Gas 638 ... 1138 

39 M 593..'.R...4S Ind Gas 168 ... 316 

39 M e97...B...3B M L T 307-45 Tnd Cis 

636 = (1918) M WN703 . ... 974 

89 M 617...R...34 M L J 309 - 33 M L X 
• 361 = 7 liW 508-41 M 651 = (19i8) 

M W N 337 -46 lud Gas 471 ... 160 

39 M634 (PC)...R...35 M L J 144-8 L 

W 335-47 Ind Gas 703 ... 1087 

39 M 796...DlBt...Sl 0 G 360 ... 804 

39 M eOS...R...33 OWN 760-46 Ind 

Cas7«3 ... 387 

39 M 803...R...36 M £• 3 144=^8 L W 335 

-47 Ind Gas 703 ... 1087 

39 M 843...R...3 Pat L J 317-44 Ind Gas 

475 ... 163 

39 M 896...B...(1918) M W N'SOS ... 1017 

89 M 903...R...35 M L J 365 = 41 M 

1053 ... 417 

39 M g07...R...7 LW 338-44 Ind Gas 

56 ... 347 

39 M 9i5...F...34 M L J 177-23 M L T 

380-45 Ind Gas 949 ... 1137 

39 M 915...F...35 M IiJ 90 = 24 M L T61 

-8 JjW 317-41 M 815 ... 846 

39 M 930 ..Dltt...U918J M W N849 ... 1069 

39M961...dpp»...4SIodGas 613 ... 714 

39M 1010... F... 7 L W ,36 = il918) M WN 

146-43 Ind Gas 371 ... 545 

t 39 M 1018...R...35 M £/ J 633 ... 1049 

39 M 1164 (1196). ..R... 34 M L J 446 = 33 
M L T .310=41 M 691=8 L W 18 = 

" 47 Ind Gas 301 ... 70 


40 M 77.. 

.Doubted.. .0918) SI W N 903... 

1017 

40M liO. 

..Appi...97 P R 1918-173 P 

w 


B 1918-47 Ind Oas 983 

• •• 

9i3 

40 M 112. 

..Diet...34 MLJ 295 = 41 

M 



4$ Ind Cas 70.9 

... 

2U 

40 M m. 

..R.-.'e L W 205 -- ilSi.S) M W 

^ N 


647 « 

46 Ind Ca^ ScO 

... 

476 

40* 30S 

. B ..3 Pat L J 518-46 lud 

, wO 


670 « 

5 Pat L W 147 

... 

080 

40T^1 33ft 

..Appr.. 4.5 Ind Cas 069 


J39 

40 M 1C2. 

..Diet.. .2.) C VV i4 64 

... 

675 

40 M 438. 

..R...23 SI L T 315=n"i8) 

M 


‘W N 

893- ! 1 I 'd 0... 005 


5.30 

40 M 561. 

..F...34 MLT 472 


77H 


40M561...Dlit...l6l P W R i958= 47 

inci ... 166 

^,40M 5!U...R.. M W N 141-7 J- 

\V iSV-ll li.d Gai 242 ... 75 


'• At Gol re-id 5 M L .J 194 as H’i M Tj J Uti . 

t'Rsad 39 M 1018 as 39 Al 1018 in tbo Col. 1049, 
} At Ccl 76 toad 40 A 594 as 40 ^I 594, 


40 M 630...F ft Diit...98 0 W M 968 ... 9Sft 

*40 M 67S...F...33 M L T S63-7 Ii W 46« 
-(1918)MWH966fl41 M 661-84 ' 


ML 1881-46 Ind Gas 906 ... 666 

40 M 709...R...3S C W N 64 .. 676 

40 H 709 (PCl...R...'S5MIiJ 402-41 M t 
1008 ... 361 

40 M 709...R...33 M L !P 34d-<1918) M • 

W N 893 -44 Ind Gas 606 ... 630 


4aM713(P0K'..RcloD...34 MLJ 368 
-7 L W 440 = 33 M L T 278 ..(1928) ‘ 

M W N 331-44 Ind Gas 815 • ... 983 • 

40M 7S9...0...7 L W 309 - 44 Ind Gas 

483 „ 1138 

40 M 780...F...3 Pat L J 367-47.Ind Gas 

47 • * ... 1030 

40 M 793.. .Rel oa...l6 A L J 496-40 A 

6iaN46 Ind Gas 71 ... 1048 

40 M 793...F...16 A L J 717-40 A 674 ... 1044 
40 M 8B6...R...22 OWN 872-46 Ind 

Gas 305 ... 116 

, 40 M 886 (PCl...Expl...7 L W 1-34 M 
L J 223 = 23 M Ii T 236 = 43 Ind Gas 
113 * ... 67 

40 M 909 (P C)..;R,..7 LW 1-34 MLJ 

233-33 M LT 335-43 Ind Gas 113 67 

40 M 1CC9 (F B;...R...30 J3om L B 421- 

43 B 420=46 Ind Cas 66 ... 746 

40 M 108.8...F...14 N L K 97--=45 Ind Cas 

425 ... 117 

40 M 1134. ..R... 33 OWN 384-28 C L J 

1131 

40Ml!64...R...l6 ALJ 841 ... 770 

40 M 1173...0I8I...8 L W 136-24 M L T 

106-(1918) M W N 479-47 Ind Cas 
308 • ... 931 

41 M 33 (P C)...Oyerru1ed...8 L W' 197* 

= 85 SI L J 2.11=24 M L T 194 = 

(1918) M W N 699 = 41 M 849-47 Ind 
Gris 1000 ... 313 

41 M 26... Rel on. ..23 OWN 833-46 

Ind Cas 337 ... 466 

41 M i:; 6...R...35 SfL J 451-47Iad Gas 

192 529 

41 M l5I...R...(1918i M W N 606 = 25 M 

L J 397 = 34 M L 1’ 346 = 8 L W 309 185 
41 M 188...R...7 L W 2i)'J = 33 MLT 158 
-(1918; MW N 307 = 44 Ind Cas 
351 ... 331 

41 M 5!5J ...R...(li). Si M W N 507 ... 376 

Madras High Court Reports. 

1 M H P. 178 ..R...i4 M L J 184 = 45 

Ind Gas «1 3 . ... 176 

1 ST H '1 R 3.5.5 ..F...B3 M LJ 169 -(1918) 

M W N nG3 = 4i SI 910-47 liid Oas 
oc: P B) ■ ... 1069 

3 SI H R 19. ..R.. .7 L W 32-33 M L T 
94 = 34 M Tj 7 130 = 10 A 1, .T 113- 
37 G I, J 331-30 Rom L B .514 = 22 
OWN 457= 13 Ind Oas 806-4 Pat 
L W M 39C Ip C) ... 988 

3 M II 0 R 75...R...30 B; m L R 3«0» 

45 Ind Ga» 119 .. 764 

3 M N 0 894... R... 34 M L J 2i3-(19i71 

SI W N 793-32 SI L T 432-41 M 
442 • 

4 M H C B 2S...R...4t M 1033 


669 

770 » 





'smat tQ^OAsas W 
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Oot. 

*4 M B 0 B 8«S ..9,..U P B 1918ol6 P 

W B 1918 48 Ind Om 117 ... 683* 

4 H a 0 B 181...F..!46 Ind Ou 673- 34 

MIiTSl ‘ ... 669 

5 M a 0 B 871...R...31 O 0 839 ... 183 

*8 M a 0 B 91...Mot F...14 N Ii B 1- 

48 Ind Oaa 133 ... 185 

6 M a C B ie4...B...3S M Ii T 161<»7 h 

W 380-84 Uh 3 334-44 Ind C»B 
894 ... 658 

6 M‘B 0, B 358...R...7 Ij W 119-33 ML 
T 67-a9iy)MWN 335-43 Ind Cas 
987 . ... 775 

6 M a 0 B 378...DII0...3 Pat L 3 663 

(P'S) ... 649 

8 M a C R 88...Dodbtod..U4 N L B 83 

-43 Ind Oaa 943 ... 647 


oo®. 

*16 H L 7 487,..R...U P B Wiawld Idd 

Oaa 816 ... 16R 

16 M L 7 411...B...84 M L J 379-48 Ind * 

Oaa 468 m 

17 M L ; 69...R...33 Mya 0 0 B 73 ... 1198 

17 M L J 847 (P C)...OIat...lll P W B 

1918 .a. 908 

17 M L I 347...F...15C P W B 1918-47 

Ind Oaa 13 ... 130 

17 M L J S79...DUt...47 Ind Oaa 611 533 

17 M L J 408...F...43 Ind Oaa 196-8 Pat • 
LW33S ... 760 

17 M L J 683...F...30 P L R 1918-41 

P W R 1918-44 Ind Oaa 38 . ... 1066 

17 M L J 61S...F...35 M L J 90-34 

M L I 51-8 LW 817-41 M 815 ... 846 

18 M L J 7.'..Dlat...4T Ind Oaa 611 ... 683 


• Madras Law Journal. 

4 M L J 46...R...34 M L J 413-33 M L 

T 301-(1918J M W N 318 = 7 L W 
647 = 41 M 581-45 lad Uas 46 
(FB) ’ ... 904 

5 M L 1 318...R...43 Ind Oaa 567 ... 474 

7 Jd L 3 1 ..P...33 M L T 161-7 L W 

380-34 M L J 334 = 44 Ind Oas 
894 * ... 658 

8 M L 1 148...DUt...l00 P R 1918 = 185 

P W B 1918 .. 707 

8 M L J 371...R . 34 M L J 31 ..44 Ind 

Caa 418 ... 736 

9 M L J 67.. .R 35 M L J 581 -(1918) 

M W N 796=41 M 9‘H .. '>95 

9 MiJu J 1 jl...D. 33 ML r 133 = 46 lud 

Oaa 34 • .. 446 

9 M 2i J 147.. .B ..48 Ind Ota 383 = 3 tat 

L 3 43-3 Pat L W HI 370 

9 M L J 153...R...41 M 538 = 3) M L T 
288 - 7 L W 524 = 15 Ind Oas. 514 

711, 939 

9 M L J 177...Not F...31 M L J 177-13 ’ 

MLT180-15I«dCa4 9i9 . 1127 

10 M L 3 358.. .R 17 lud Caa 1006 ... 35 

13 M L 1 31. R ..2.) M}!. O 0 B 55 ... 1185 

13 M L J 199 ..out.. 13 Ind Cas 370=3 

P-> L J 168- J P.it L W 18G ... 631 

13 M L J 3gO...R...17 0 L J 431 = 43 Ind 

Oaa 313 ... 817 

J3 M L J 374. ..R... 7 L W 384 -(1918) M 

WN 139-41 Ind Caa 447 ..* 820 

13 M L 1 364.. .R... 34 M L J 184- IS Ind 

Oaa 81.) ... 176 

13 M L J 49g...Ral on.. .36 ML! 509- 

•14 M L T 498 - 4 1 M 1076 ... 777 

la M L J 600...R...J4 M L J 184-15 Ind 

Oaa 813 ... 175 

14 M L J 404...0tat...35 M L J 615 ... 1013 

14 M L J 480...R .16 A L J 41-40 A 

185-46 Ind Caa 560 ... 911 

16MLJ301 ..Belon...U918)MWN 144 

-36MLJ380-44 ludCt3 673 ... 778 

10MLJ811...R...31UO 376 ... 534 

16 M L J S68...R...(1918) M W M 38- 

48 Ind Oaa 677 ... 669 


18 M L J 379...F...4'3 lad Caa 370 -3 

Pat L 3 168-3 Pat LW 386 ... 581 

18ML J 463...F...33MLT300-dSML 
3 309-(19l8) M WN 319-45 Ind 
Caa 769 ... 835 

,* 19 M L J 43.. R...34 M L T 458-11918) 

11WN717 ... 6 

19 M L J 311 ..Rel on ..34 M L J 41-41 

M 445 = 44 liid Caa 446 ... 876 

19MLJ43S...2»i8t...l50P WR 1913- 

47 lud Caa 13 ... 139 

19 M L J 581 . F . 47 Ind Caa 563 ... 336 

30 M L J )94...R ..43 Ind Caa 651 ... 554 

30 M L J 709...R .33 Mya C 0 R 118 ... 1198 

31 M 1. J 608...R ..33 Mya 0 0 B 250 

(F B) ... 1188 

31 M L J 561 ..R ..14 N L R 184 ... 835 

31 ML J HO). R (1918) M W N G13- 

•11 M L T 370 = 8 L W 599 ... 79 

31 5ILJ 8i5.R 7 LW 191 = (1918) 

M W N 319-43 Ind Oas 977 * ... 654 

31 M L J 958.. R & D ..43 Ind Caa 196- 

3 Pat L W 232 ... 760 

21 M L J ]0)6. F.. 43 Ind Oas 123 ... 316 

31 M L J 139.. R ..13 Mya 0 0 B 55 ... 1185 

31 M L J 401 . Diet ..10 In I Caa 418 ... 537 
23 M L J 60 . R ..)6 M L J 657f (1918) 

M \V N 913 ... 4W 

33 ML J 201. P 13 AILT )06=ll M 
JI3-7 L W 410 = 0918) M W N 261 
— 44lDdCas75) ... 638 

23 M L J 588... D ..34 M L J 430 = 7 L W 

537 = 45 Ind Caa 6)8 ... 1138 

28 M L J 077. ..Dill.. .31 M L J 4704=7 L’ 

W 611-14 MLT 18-41 M813- 
(191S) M W N 501-45 Ind Caa 30 ... 167 

33 M L 3 680.. F. .47 lud Oaa .5 l3 ... 386 

34 M L J 113 ..R ..i3 ML! 757-43 Ind 

0*8 71* ... 79 

24 M L J 168 . F ..7 L W 316-34 M L J 

4ro-4r> Ind Ot- 36 = 41 M 365 (F B). 766 
24 M L J 483 .F...11 M L T 101 = 8 L W 
171 -(1918) M W N 477=47 Ind Uas 
597 198 

24 M L d 534.. .R... 7 L W 241-41 M 536 

-43 Ind Oah 983 ... 469 

24 MLJ 669...R...7 LW 194-(1918) 

MWM 119-43 Ind Oaa 977 ... 654 


*AlOoll86<aad6MHOR93a86 MHO 
iB9I. 


* At Ool 163 read 15 M L 1 487 as 15 M L J 
487. 



ai8 


XABJJB 6# OABBS OVEBBVIilip. BCAItOWED, .Mibi 


Ooij. 

SI M L J 69S...R...31 M L 1! 4S3-(1918) 

MWN717 ... 6 

*' 25 M Tj 3 16 . .R...4e 0 691 ... 366 

36 M L J 379.. -R.. /I L W 482^34 M L 3 

481=23 M L T 291 -(19181 M W N 
.334-46 IndCas 975 ... 737 

S6 3fI>J 486...Ditt...27 C Ii 3 377-33 

OWN 312 ... 432 

96MIj 3 661...Dlit...35 til L 3 414-24 
MLT 370 - 8 IjW 406= (1918) M 
WN 917 = 41 tt 1043 ... 822 

.96 M L 3 663.. .R... 23 MLT 345 = (1918) 

' MWN 892 = 44 lud Gas C06 ... 530 

96 M L 3 83...Dilt...43 Ind Caa 637 ... 474 

26 M L3 8j...Appr...46 iDd Oas 649 ... 265 

96 M L 3 83...R...93 Mys C C R 65 ... 1186 

96 M L3 411...F...47 lod Cas 611 ... 582 

37 M L 3 35...F...43 lud Caa 123 ... 226 

97 ML 3 26...0Ui...4SIndCaB649 ... 265 

37 M L 3 17&...Oiit...3& M L 3 405-47 

Ind Cai: 945 ... 777 

27 ML3 272... out... 14 N LR 56 = 44 

Tnd Cas 61 ... 561 

37 M L 3 296...R...35 M L 3 287 ... 822 

37 M L J 409.. .R... as M L3tC09 = 45 Ind 

Cas 62-7 LW 226 ...1147 

27 M L 3 480.. .F... 7 L W ]3i = (1918) M 

W N 106 = 43 Ind Cas 985 ... 393 

97 M L 3 480...F...117 P W R 1918=46 

Tnd Caa 181 ...1052 

97 M L 3 486.. .F... 45 Ind Cas 892 ... 607 

97ML3 677... F... 14 PWR 1918 = 44 

Ind Cas 890 ... 790 

373ML3C90...Diit...35 ML3 405 = 47 

Ind 088 945 ... 777 

27 ML3 691... out. .35 ML340S-47 

Ind Caa 945 ... 777 

28 M L 3 44.. R...8 L W 100=36 M L J 

130 ... 1116 

28 M L J 136... R... 7 L W 477 = (19I8J M 
W N 346 = 23 MLT 137 = 41 Ind 
Caa 641 ... 77 

98 M L J 266...R...7 L W 284 -(1918) M 

W N 138 = 44 lud Caa 447 ... 820 

-38 ML3 326...F...28 CL3 4 = 17 Ind 

Caa 111 (F B) ... 1135 

38 M L 3 372.. .0... 7 L W 330 = (1918) M 

W N 242-43 Ind Caa 972 ... 736 

98 ML3 610-F....3SML3139-8LW 

109 = 46 Ind Caa 62 ... 657 


28 

M L 3 685. 

..R.,.34 ML J 184* 

46 Ind 



Cas 813 


... 

175 

29 

M L3 184. 

...R...33ML J 757* 

43 lad 



Oas 7U 


,,, 

79 

29 

ML J 319. 

..R...35 M Tj .? 263 

... 

212 

29 

M L J 307. 

..Rel on... 35 M L J 

11 ... 

656 

29 

M L 3 606. 

..R...35 M L J 632 

... 

1049 

29 

M L 3 683. 

..R...7 L W 30 = (1918) M 



WN41- 

43 Ind Caa 714 

... 

836 

29 

M L 3 583. 

..0las...8 LW 175=34 M 



LT 13.1- 

35 M L3 467 -(1918) M W 



N 665 = 47 

' Ind Cas 883 

... 

836 

29 

M L 3 7.33.. 

..F...35ML 3 541- 

>24 M 



LT 351- 

8 LW 669= (1918) 

MW 



N 742 


• >. 

762 

30 

ML 3 120.. 

.B.,.7L W 664 - 36 

ML J 



984- (1918) MWN 830-45 Ind Oae 
799 ... 113 


060.. 

30ML J S6S...R.. (1918)11 V7H 678 8 

LW413 . ... 638 

30 M L 3 404 (411}...F.,.23 MLT 383- 

46 Ind Cas 24 . ... 146 

80 M L 3 416...R...86 M L 3 581 -(1918) • 

MWN 796-41 M 938 ... 795 

30 M L 3 486... Appl...S5 M L 3 663-8 L 
W 636-34 M L T ‘486-(1918) M W 
N 793 

30 M L 3 69X..R<...33 MLT 945- (1918) 

MW N 892-44 Ind Clb 606 ... 680 

30 M L 3 607...D...34 M L 3 439=7 L W 

637-46 Ind Caa 633 ...1198 

31 M L J 147...F...93 MLT 307-45 Ind 

Caa 635 = (1918) M W,N 703 ... 974 

31 M L 3 347...R..U5 C 785-44 Ind Oaa 

366 ... 980 

31 M L 3 247... F... (1918) MWN 698- 
24 M L T 197 = 85 M L J 335=8 L 
W 292 = 41 M 985 iF B) ... 793 

31 M L 3 275...R...35 M L 3 609 - 45 Ind 

Caa 62 = 7 LW 228 ...1147 

81 M L J 334...R...34 M L 3 279 = 45 Ind 

Cas 468 ' ... 330 

31 M L 3 339...'*...(1918) MWN 643- 

24 M L T 376 = 8 L W 699 ... , 79 

31 M L 3 406. ..R... 36 M L 3 612=8 L W 
612-(1918)M VVN7S6-24MLT403 677 
31 M L 3 472...R...33 M L 3 759-43 Ind 

Caa 3.33 ... 552 

31 M L 3 712.. .out . 161 PWR 1918= 

47 Ind a-vs 351 ... 166 

31 M L 3 927 (839). ..R... 11 M 628 = 33 M 

LT 288=7 LW 524 = 46 Ind Oaa 
414 731, 93S 

31 M L 3 fl47...R...(19IS) MWN 786 ... 943 

32 M L 3 24. ..R ..7 L W 482= 84 M L'J 

431-23 MLT 29l = (1918) MWN 
334=45 tnd Caa 975 ... 737 

32 M L 3 .3g...R...3S M L 3 287 ... 822 

32 M L 3 85. ..R... 7 L W 182 = 34 M L3 
431=23 M LT 291 = 11918) MWN 
331 = 48 Ind Caa 975 ... 737. 

33ML3 IMS (PC)...B...33 Mys OCR 

260 (FBl ...1188 

S2ML3 317.. .R... 3b M L3 414=94 M 
LT 370 = 8 LW 405 = (1918) MWN 
917 = 41 M 1073 ... 839 

32 M L3 323...DUt...34 M L J 400=7 L 
,W 548 = (1918) MWN 283=41 M 677 
= 21 M L T 316=46 Ind Caa 96 -... 776 

32 M L 3 369...AppF...46 Ind Cas 293 . . 1136 

33 M L3 426...Dl8t...43 Ind Cas 966 ... 1120 

32 M L3 439...R.. 23 MLT 307=46 Ind 

Cb8686 = (1918)M WN 703 ... 974 

* 32 M L 3 455...Dln...36 M L 3 i94 ... 831 

33 M L 3 466...F...3S M L 3 607 ‘ ... 746 

32ML3 466.. .F.. .7 L W 438-45 Ind 

Oaa 76 ... 746 

33ML3 503...R..36ML3 365-41 M 

1063 ... 417 

32 M L 3 616...Dltt...U0 PWR 1918= 

46 Ind Cas 679 » ... 401 

33 M L J 1...F...33 MLT 44 - 84 M L 3 

104-7 L W 243 - 41 M 874 = (1919) ' 

MWN 360 = 44 Ind Oas 690 (F B)... 349>' 

* At Ool. 831 read 6 M £ J 194 as 86 M L Jl94v 





* COI<. 

$8 M L 7 li...9..M If Xi 7 883 ... S39 

8SH li 7 li.>,9...10l P W B 1918- 

46 Ind Oas 969 ■ ... 639 

89 M £> 7 84'(96)...B..ff L W 194- (1918) 

MWN 319-43 Ind Uas 977 ... 664 

83 M L 7 84...B...33 M L T 161-7IiW 

880-34 M £i7 934-44 Ind Cna894... 658 
88 If li 7 370...R. .8 L W LOO-35 M Ii 7 

U30 4 ... 1116 

S3 M L 7 619...R...35 M 7 389 ... 529 

88 M Ii 7 eSl...R...36 M Ii 7 414-24 M 
L*T 370-8 liW 405-(1913) M W 
, N9i7-^M 1043 ... 822 

88 Mli7 6dl...B...d4 M,b7 J77-23 M 

L T 280—46 Ind Caa 949 ... 1127 

88 M li 7 699.. F...16 A Li 7 189-40 A 

992-44 Ind Oaa 88 « ... 1000 

88 M L 7 740...F...8 Ii W 206 = 24 M L T ' 
906-(1918j M W N 667 .. 1012 | 

84 MJi 7 l3...Appr ..45 Ind ( aa )J6 ... 928 

34 M Ii 7 87 (F C;...F ..'15 M b 7 144- 

8 b W J35-47 Ind Oas 709 ... 1087 

84 if b 7 84.. F...as M>b 7 356->41 M 

1068 ... 417 

34 M b 7 y99...R ..35 M*b J ol9 = 8 b W 
619-11918) M W N 78b-91 M b T 
.40d ... 877 

84 Mb 7. 119. F 91 MbT 315-35 M 
b 7 4S9 = ()j.8> M*VV N 811 = 8 L W 
438 = 41 M959 ... 968 

Madras Law 1 Imes, 

2MbT198 Out .47 Ind Ca. 611 ... 589 

9Mb3’479..F .43 Xn(. Oio 106-3 Pat 

b W 239 ... 760 

2 M & T 486 (P 0). F...100 P W R 191S 

—47 lud Oaa 19 .. ]J9 

8 M b« 114 ..Dl|t...47 Ind r*8 OU ... 582 

3 M b T 30H...Olft...lll P W R 1918 . . 008 

4 M L T 907...F ..13 Ind Caa 3/0=3 Pat 

b 7 168-30 lai b W 986 ... 531 

6MbT98J F tl.lndCLsOae . 1120 ' 

6MLT7.DUC 160 P W R 1913-47 
. . Ittd Caa 19 * ... 139 

7 M b T i07...Appr ..35 M b 7 379-47 

Ind I'aa 689 . 889 

• 8 M b T 377. ..R ..7 b \V "901 =(1918) M 

W N 226-43 lud Ols 801 . . 278 

9MbTJ96 Bel oa.. 7 b W 435 - 94 M 


Oob. 

14 M b T 630...R...43 Ipd Oas 687 ... 474 

14 M b I 698...R...14 H b B 83-48 Ind 

Oaa 948 • sa 647 

16 M b T 28S...F...47 Ind Oaa 611 ... 683 

16MLT 26S...F...117 PWR 1918- 

46 Ind Caa 161 ‘ ... 1063 

16 M b T 442...F . 86 Mb7 129-8 b 

W 109-46 Ind Caa 62 ... 667 

16>M b T 442...R...23 M b T 178- 
34 M b 7 170-7 b W 291-119181 M 
WR 200=41 M 699-46 Ind Caa 
743 ... 66S 

16MbT489...R ..36 M b 7 571 -8 b W 

694- (1918) M W N 377 ... 9 

17 M b T 86.. R...7 b W 483=34 M b7 

43l-23MbT 291 -(1918) MWN 
334-45 lud Caa 975 ... 737 

17 M b t 453...R...93 M b T 368-(1918) 

M W R 647-44 Ind Oaa 834 ... 946 

18 M b T 123...0iit. .47 Ind Caa Gll ... 683 
IBMbT 2C0.R..4SC 934 = 27 OL3 

374-45 Ind Caa 998. ... 710 

19 H L T 60 ..Donbted...23 M b T307- 

* 45 Ind Caa 536 -(1918) M W R 703. 974 

19 M b T 86.. Overruled . 3 j M b 7 

I 236-24 M bX 137-(I'J18) MWR 

, CH8-41 M not ... 936 

20 M L T 70.. P ..-93 M b T 183-7 b W 

471 = 'li)8; M W R 340-44 Ind Gas 
1 663 ... 78 

20 M b T 157 ..out ..161 PWR 1918 

-47 Ind Cas <61 ... 166 

21 M b T 19i.. Mot P ..93 M b T 206 = 

I 45 Ind Cifa 671 ... 236 

91 M b X 310.. Dlit. .110 PWR 1918 

= 46 Ind Pi-. 679 ... 401 

91 M b T 411.. F...93 M b X 41-34 M 
b 7 104 = 7 b W 243=11 M 374- 
((818) 51 W R J50-44 Ind Caa 699 
(FB) ... 248 

99 51 b X 99. F 101 P W R 1918- 

45 Iii3 Caa 988 ... 639 

29 M Ii T ijS0...P .23 M b X 266- 
7b W 451 = (l'))b) M W R 266- 
41 51 561 = 34 M b J 38 1 -46 Ind Caa 
966 ’ ... 666. 

29 51 b T 386 F 23 51 b X 356 - 47 Ind 

Caa 6)0 ... 188 

22 5' b T o91. B ..3a M b 7 90-21 M 


b T 942 = (191U) 51 W R 939-46 Ind 
Oaa 607 ... 272 

9 M b T 150 ..F...33 51 b 7 740- 43 Ind ' 

Oas 860 ... 1012 , 

10 M b X 183 ..OM...43 Ind Caa 956 ... 1120 
10MbT3l3...R ..97 0 1.7 411 = 45 Ind 

088 706 • ... 867 I 

10 M L X a97...6ppr ..15 lud Caa 608 ... 268 

11 M b T 182 . In re ..23 M b T 245- 

(1918) M W N 899 = 44 Ind CaaGOb... 530 
19 M bX 191...B...93 51 b X 2S8-(1918) 


M W N 547-44 Ind Uas 834 ... 946 

19 U L T 694...F ..47 Ind Oaa 563 ... 336 

19 M b T 619 ..Dial.. 46 Ind Caa 613 ... 714 
19MLX«52...K.24MbX 267 ... 1136 

18 M b T 906...F...48 lad Caa 956 ... 1120 


18MbT3a2...R...46 O 136-98 C b 7 
498 - 99 0 WR 904-44 Ind Oaa 983 106 
18 U b T 498...R ..46 Ind Oas 999 ... 1136 


1. T 51-8 b W 317 = 41 M 8(5 ... 846 

23 M b X 81.. Overruled. ..8b M b 7 
317 = 24 M b T 133 =b b W. 480- * 
(1918) M W R 696-41 M 1078 
(F B) ... 677 

Madras Weekly Notes. 

(1910) 51 W R 431...R...34 51 b 7 309- 
98HbX 351-41 M 564-7 bW 
508 -(1918) M W R 397 = 45 Ind 
Caa 471 ... 619 

(1910) M W R 445...B...(1916) M W R 

786 ... 942 

(1911) I M W R B...DISS ..7 b W 901- 

(1918) M W R 296-43 Ind Caa 801. 978 
(1911) 1 M W R 75.. .Cons R Ezpl...7 b 
W 906-23 M b X 127-41 M 603- 
34 M b 7 464-44 Ind Oaa 16 


75 



Itt OF OASaS OVBtOlUTCiKD, M 


Coin 

41011) 1 M WN 106...|Ixpl...95ML J d7 
-9 £> W U6>41 M 701>- M Ii T 
46»(1918) M W M 497 - 46 lud Oas 
365 ... 1166 

<1911! 1 M W N \43...F...35 M L J 90- 

34 M L T 61-8 L W 317=41 M B15 846 
• (1911) 1 M WN 385...R ..(1918) MWN 

44 = 7 ti W ><18 = J31ad C,« 76 ... 634 

(1911) 3 M W N 808 ...F...36 M L J 615 ... >013 

(1911) 1 M W N 313...R...i>918! MWN 

901 ... 1017 

<1911) 3 M W N 350.. .R... (1918) MWN 

786 ... 912 

(1911) 2 M W N 412.. .R & 0...13 Ind 0»a 

196 = 3 Pat h W 331 ... 760 

(1911) 2 M W N 639.. .R... (1918) MWN 

779 = 3.1 ML J 638- ... 833 

(1912) MWN 10S...Doubtad...1[l918) M 

W N 888 ... 666 

(1913) MWN .386...ReI on. ..(1918) M W 
N 144 = 35 ML J 380 = 44 Ind Cas 
672 ... 778 

(1913) MWN 1130...P...(I918) M W N665. 962 
(1913! MWN iai'2...P...47 Ind Cas 563... .356 

(1913) MWN 105...R...;i9I8) M W N 40 

= 13 Ind Ca'! 995 ... 374 

(1913) MWN Goa. ..P... 3d' M L J 129 = 

8 L W 109 = 4.3 Iiidata 01 ... 657 

(1914) MWN in...R...36 M L J 451 = 

47indOa‘)i92 ... 629 

(1914) M WN 52...P...28 OLJ 4 = 47 Ind 

Cie 111 IP ... 1136 

(1914)M WN 157...R...48IudCaa637 ... 474 

(1914) M W N299...F...47 lrid(;..a 6.1 ... 582 
(1914) M WN 502... R... (1918) MWN 678 

= 8 L W 413 ... 523 

(1914 MWN 766... R.. .7 L W 271 = 23 M 
L T 164 = (H1&) MWN 171 = 44 Ind 
Oaa 619 ... 82 

(1914) MWN 7e7...R...'>19l8) M W N 40 

= 43 Ind 0*0 995 ... 371 

(1911) MWN S3-2...P...117 P W K 1918 

= 46 Ind Ca.h ISi ...1062 

(1914) M W N 915... R ..11 M 629 .. 634 

(1915) MWN 1...R...(1918) M WN 043 = 

, 24 M UT .376 = 8 l. W njy ... TO 

(1915) MWN 118 (P B)...P...(l9ia) M W 
N 602 = 24 M U T 204 ... .376 

t (1916) MWN 249.. .F... (1918) M W N 

197 -7 L W 404 = 4*) l;id Cas 447... 659 

(1915) MWN 4oO...Dlst...3'; M L J 541 

' = 21- M.L T 354 = 8 L W SOJ-iigiS) 
MWN 74 2 .. 762 

(1915) M W N 6i ...UUt...47 Ind Cas 

.611 ... 583 

1916) MWN 565.. .Rel on... (1918) -M W 

N 8H8 ... 560 

J (1915) MWN C13...R...35 M L J 194... , 831 

(1916)MWN 717. ..R... >1918) MWN 

849 ... 1009 


* At Col 534 read (1911) M W N 35 as 
(1911) 1 M VV N 335. 

t At Col 659 read (1916) M W N 34 as 
1916) MWN 349. 

t As Cul 831 read 5 M L J 194 as 35 M L J 

194 . 


cob. 

(1915) MWN 797...R...(1918) MWN 

666 ' ... 989 

(1916) MWN 833...Dlst...(1918) MWN. . 

649 * ... 1089' 

(1916) MWN 846...P;..41 M 638 = 33 M 
LT 288=7 L W 524 = 46 Ind Cas 
414 ... 731 

(1916) 1 M W N 0...Rel 00...85 M L 7 

11 i. .... 665 

(1916) IM WN 171... R...7 L W 284- • 
(1918) MWN 139 = 44 Ind Cas 447... 880 
(1916) 1 M W N 3.87.. .Nod P...7 L W 477 
= (!94e)M WN 346 = 33 M.L I 137 
= 44 Ind Cas 641. ... 77 

(1916) 1 M W N 367...Appf...44 Ind Cas 

864 ... 336 

(1916) 1 M W N P,01...Dlst...(i918) H W 

N 888 ... 566 

(19X6) 1 M W N 438...P...(I918) MWN 

853 ... 808 

(1916) 1 M W N471...Appl...(I918) M W 

N 607 376 

(j9l6) 2 M W N 33....P...I19I8) MWN 

853 ... 803 

(1916) 2 M W N 92..23l8a...8 L W 175 = 

34 M L (9 183 = 35 M L J 467 = (t9I8) 
MWN 505 = 47 lud Caa 882 ... . 886 

(1910) 2 M W N 180...R...)19)8) M W N 

643= 24 M L T 37o = 8 L W 599 ... 79 

(1916) 2 M VV N 2S8...Appl...(l9t8) M 
WN 175 = 8 LW 377 = 44 Ind Cas 
367 ... 1016 

(1916) 2 M W N 460...R...(lyi8) MWN 

786 ... 913 

(1917) MWN 6...R...7 L VV 482 = 34 M 
L 1431 = 23 MLT 2:il = ;!918) M 
W N ;m = 45 I.TJ USB 975. ... 737 

(1917) M W N 3.3.. .F... (1913) M W N 376 
= 7 L W 57 1 = 3 L \V 44 = 24 M L T 
79=15 Ind Cas 6.56 ... 669 

(1917) M WN 65...DI»t...l61 PWR 

19)'..= 17 l.id (■ ts '<51 ... 166 

I (1917) M VV N j95...R...(i!)i8) MWN 

141 = 7 L W '237 = 44 Inn Una 2»3 ... 75. 

(1917) M W N 506... P... 41 M 010 ... 194 

(191')) M VV N U0C...Rel on. .,8 L W 21... 256 
(1917) MWN .•)09..;DU8...(t')l«) MWN 

m = 7 Tj VV 287 = 4 4 tiid Caa 242 76 

(1917) MWN 439 ..F...101 PWR 1918 

= 4dIndGia939 ... 539 

(1948) MWN £-20.. .P... (1018/ MWN 
' 507 ... 975 

(1913. M VV N621 tP C)..,R...(1918) M W 

N 779 = 36 ML 2098 ... 593 

(1918) MWN 898. ..Appr... (1918) MWN 

902 , ... 1017 

Moore's Indian Appeals, 

3 M I A 344...P...7 L W 36 = (1918) 

MWN 146 = 43 Ind Cas 871 ... 646 

3 M 1 A 229...R...43 lud Cas 64 ... 1008 

8 M 1 A 396...R...43 Ind Cas 883 ... (766 

4 Ml A 114...B...35 MLJ 368-34 M 

LT 307=8 L W 460- 47 Zod Cas 
646 ... 161 

4 M I A 137...B...8 L W 140-34 MLT 
101 =(1918) MWN 608..,47 Ind Oas 
738 ... 41U 



n 


. 1 ': ' Oon. 

iiui A PB 1918 * ... 669 

« H I A 8&8...r...a6 H L J 98 ... 616 

-4 If I A 403...F...3 Pm Ii 3 138 ... 117 

« U I A 13 (70)...R...!}.Pm 1 . 3 133-11 

Ina0u670 ... 703 

« M I A 63...F...(I918) (U W N 107-11 

If 135-13 iDl Cm HOS ' ... 803 

6 U 1 A 63,..R...73 P B 1918-169 P W 
« 1918-17 lad C»8<367 ... 199 

« M I A 101...R...91 M L T 407 - 38 0 L3 

608-9 Ij W 60 ((PO) . ■ ... 600 

6 M I*A 233...R...33IC W B 313 ... 735 

6 If I A 367...F...35 U L f 159 -(1918) 
MWN 663-11 IiI>810-47 lud Gas 
606 (F B) ... 1059 

6MTA393 (133).. F...38CLJf3S0 ... 606 

6 M I A 39S...R...33 OWN 816-39 CLJ 
31-17 IndCas 853 ... 571 

^ M I A 3g3...Espl...31 M L T 767 ... 1136 

7MIA 363...R...41 M !3 ... 730 

8 if I A 1...R...73 OWN 813-17 lod 
’Caa 397 • ... 6 

eu I A 1 (4ai...Rel oa!..33 OWN 831 
-15 G 866-11 lud Gas 197-28 0 L 
3 286 * ... 4 

8 M I A 103...Appi' ..44 Ind Gas'337 ... 13 

8 1^1 A 136 (139). ..Goal.. .33 C W N 1 

(F B) ^ ... 755 

8 M 1 A 539.. .R & Btpr..I6 A L J 996 ... 573 

9 M I A l95...Appr.,.41 I’ld Cari 435 ... 61 

9 MI A S30...Rel on...t4N ijU 81-43 

Ind Gas 943 ... 517 

9 M I A 639...R... J0 Bom L B947 ... 573 

9 M I A .739. ..P... 43 Ind Gas 61 ... 1008 

9 Ml A 339...R...13 M L r 142-34 M 

£»J 298=27 0 Ii J 296--4 Pa'; L W 
321-22 G-WN109 = (19181 M WN 
308= 16 A L J 265=7 Ij W 581 = 20 
Bom L B 516 = 45 0 590 = 44 Ind Caa 
108 (PC) ... 561 

9M I A 539 ...R...24 M L T .361=28 G 
L J 619-9 Ij'W 52 =40 A 593 
(PO) ... 1016 

.10 M I A 16...Di«8...23 C W’N 660 = 23 

U L J 160 = 46 Irid Gas 135 ... 24 

10 M I A 279...R...<.191?) M VV N 779 = 36 

■' M Ij J 098 • ... 52.3 

10 M I A 476... Dial ..43 lud Caa 502 ... 1117 

10 M X A 5li...Appr...ll lud Oa.° 135 ... 61 

IIMIA 50...R...2t OG 1 = 11 iud OtU! 

868 ... .84 

11 MI A 94 (n3)...Coas...23 OWBl 

tP B) ... 755 

11 M I A 346. ..F... 23 M G T 187-81 M 
h3 3l4 = (l9i8i M W N 179 = 7 h W 
190=11 Ind Gaa 6.30 ... 981 

11 M I A 16S...Appr...4S lud Caa 649 ... 365 
11 M 1 A 617...F...18 lud C'ts 196=3 Pat 
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139 P R l89i...Di|t...lli P V7 R 1918 ... 
18 P R 1895. #.R... 163 I' W R 1918 
25 P R 1896...Dl9t...3 P L R 1918 --84 P 
R 1917 

36 P B 1895.. Rel oo...^7 P R 1918- 
104 PLR 1618 = 130 P W R 1918 = 
461naOaH441 


893 

721 

10 

10 

398 

S9i 

110 

704 

975 

10 

623 

549 

391 

398 

1075 

398 

400 

391 

194 

1019 


87 P B 1896...R...78 P L R 1918«80 P 
* W R 1918=46 Ind Oas 163 ... 108O« 

46 P R I896...0biolet6...50 P W B 1918 
=83 P B 1918 = 116 PLR 19l8»45 
Ind Cas 230 ... 86^ 

79 P B 1896...R...3 PLR 1918=84 PR 

1917 ... 398 

89I^B 1895...F...110PR19J8 ... 409 

90 P B 1895 (F B)...R & B...25 PLR 

1918 = 52 PWR 1918 = 46 Ind Ors 

563 = 79 PR 1918 ... 788 

94 P R 1895.. .Ref to.. .Ill P W R 1918... 908 
10 P B 1896...Ditt...23 PR 1918 = 44 Ind 

Cas BH7 97A 

49PR 1896...R...15 PLR 1918 = 67 P 
B 1918 = 36 P W R 1918 = 44lDdOaB 
SOI ... 1030- 

87 P R l896...Appr...lll P W R 1918 ... 908 
6PR 1897. ..R... 20 Bom L R 691 = 

44 lud Cas 401 ... 962 

28 P R lP97...Dl8t...4l P R’1918 ... 727 

19^P R 1898. ..F .17 P W R 1918 = 

43 Ind Cas 177 ... "907 

19 P R 1898.. .Expl... Ill P W R 1918 ... 908 

29 PR 1898...Dlat.,..41 PLR 1918 = 

39 P W R 1918 = 43 Ind Oae 523 ... 1021 

33 P R 1898...P...1) PLR 1918-70 P 

R 1918 = 71 P W R 1918 = 44 Ind Cas 
859 ... 1020 

34 P B 1898.. .F.. 66 P L R 1918 = 166 P 

W B 1918 = 47 Ind Oas 692 ... 706 

64 P R 1898 (F Bl...Comm upon ft Not 

F...90P R 1918 <F B) ... 623 

89 P B 1898 (F B/... Doubted.. .125 P R 

1018 ... 394 

24 PR 1899.. .Rel on.. .59 P R 1918 = 

64 P W R 1918 = 44 Ind Cas 649 ... 793 

61 PR 1899.. F.. 120 P W R 1918 = 

46 Ind Cas 189 1052 

1 P R JP00...R.. .118 P E 1918 ... 409 

69 P R 1900.. .Appr... 126 P R 1918 ... 394 

102 P R 1900.. -R... 13 P W R 1918 = 


44 Ind Cas 869 ... 5OI 

624 6 P R 1900 (Re7)...R...5 P R 1918 (Rl^‘« 

4 P W R 1918 = 46 Ind Cas 57i ... 867 

398 6 P R 19C0 iKrv)...R...5 P R 1918 (R evj 

App (Rev No, 204 rf 1911.12) ... 863 

623 i6 P B 1901...P... n PLR 1918 = 72 P R 
1918=143 P VV R 1918 = 46 lud Cas 


623 


589 



1050’ 


•33 

P R l90i.,.R. 

..176 P W K 

11118 = 


707 


U4 P R 1918 



361 

1 

1 33P R 1901. ..R. 

..176 P W H 

:oiB= 


616 1 


129 PLR 191 

.‘. = 1U P R 19 1 

b 

944 

i 

1 

> R i90>...F.., 

11.5 P W K ’918 

-81 P 


623 ' 


R 1918=119 

PLR 1918 = 

16 Ind 


623 





1144 


79 I 

' H 5901. ..DUt 

...ICG P R 1918 


391 

908 

105 

P R )90L..R . 

.UP P K rjifi 


409 


\09 

P R l‘J0l...I 

P...1H p r R 

1918 = 


907 


17 P W K 10 

■8 = :i9 r W K’ 

1918 = 


908 


44 Ind C-a'i 6i0 


812 

no 

117 

P R 1901.. 

F...U P LR 

1918 = 




103 P W II 

lvns = 6o PR 

1918 = 


398 


46 Ind Crt' 92; 

i 

396 

i, 398 


• At Col 361 read 33 R R 1901 as 33 P E 
1156 1901, 





18Q TABZiB OF pASBB OVBBBUbEID, FOIiEiOWBD, sm 

t 

coil. ' 


117 P B 1901...F...140 P W R 1918- 

48 (Dd Cas 679 ... 401 

10 P K 1901 ..Appr...lll F W R 1918 ... 908 
31 P R 190J...F...130 P W R 1918-46 

Tnd Oan 189 ... 1053 

36 P R 1903.. .out.. .31 P B 1918-44 lod 

Caa 816 ... 163 

76 P B 1903...R...94 P W R 1918 = 83 ' 

P Ii R P'lS^lS Tnd Caa 181 ... 188 

d3 P R 1001 . R .57 P W R 1918= 14 Ind 

Oi-, S’iO ... 460 

8 P B 190( R ..31 P L R 1918 = 73 P R 
1915 = 14'' P \V R 1918=16 Ind Caa 
. SOf 1050 

•91 PR 1008.. ,R .90 PWB 1918-45 

Inri Gas 047 , ... 1051 

3 P B 1904 ..Ol8t...ll3 PWB 1918 = 46 

Xtid Gas 471 ... 890 

6 P B 1904 ..F . 11 P L R 1918 = 70 P R 
1918 = 71 PWB m8 = 44 Ind Caa 
859 • ... 1010 

7PR 1901 ..R ..11 P r, R 1018 = 71 P B , 
1918 = 148 PWB 1918 = 16 Ind Caa 
889 .. 1050 

19 P B 1901 . R and Appr ..108 F W U 

1018 = 45 Ina Gn 9fil ... 850 

33 P R 1004.. F ..“7 P R 1018 = 09 P b R 
1918 = 173 1* W B 1918 = 47 Ind Caa 
931 ... 394 

56 PR 1901 ..D... 133 PWB 1917 = 13 

P R 1918 ... 1033 

63 P B 1904.. R...'30 P R 1018 (F B) ... 633 
90 P B 1901 Rel on ..95 P R 1918= 138 
PLR 1918-174 PWB 1918 = 47 
Ind Caa 977 ... 739 

23 P R 1905 . F ..23 PLR 1918 = 14 P 

W R 19i8 = 44 Ind Gw 135 . 871 

83 PR 1905 R 01 P L R 1918 = 72 PR 
1918=118PWR 1918-40 Ind (’aa 
589 ... 1060 

95 P R 1905...R . 65 P R 1918= It P L R 
1918=108 r W R 1913 = 43 Ind Caa 
934 396, 398 

16 P R 1900 ..Donbted .125 P R 1918 ... 394 
44 F R 1906 . R . 44 Ind Gao 164 .. 296 

65 PR l'*06 .R&D...25 PLR 1918 = 

62 P W R 1918 = 48 Ind Gas 663 = 79 
PR 1918 

67 P R 1906 Appr .111 P W R 1918 ... 

69 P R 1006 . out . 8 P L K 1913 = 87 
P E£ 1917 

106 P R 1906 ..R . 8 P L R 1918 = 84 P R 
1917 

tllO P B IW).. Appr .16 A L J 17-34 
M L J 48=3.1 II L T U7 = i27 C L J 
940= 20 lioni Ti R 528 = 22 OWN 
358-1 I’ LR 19H = 15 C 150 = 4 Pat« 

L VV 27 = 4 1 1'ld Ca'. 800 (P C) 

137 P B 1906. F ..8 PLR 1018 = 87 P B 
1917 

128 P R 1906...R...31 P L R 1918-72 
P B 1018 = 148 P W R 1918=16 Ind 
Caa 589 

* At Ool 1051 read 92 P B 1918 as 92 PR 
1903. 

fAt Col 389 read 1906 P B p 390 aa 110 P 
B1906. 


aon. 

138 P B 1906...R...31 PLR 1918-79 
P B 1918-148 PWB 1018-46 Ind 
Caa 589 .. 1060 

3 P B 1907...0oubtei^...88P B 1918-103 
PLR 1018-167 P W R 1918-47 
Ind Caa 937 ' ... 806 

13 P B ig07...R ..133 PWB 1917-13 

P B 1918 • ..I 1033 

16 PR 190'....F...!il PR 1918 = 44 Ind 

Cas HIO . ... 153 

28 P R 1907. ..F ..69 P R 1918-117 P‘L 
R 1918 = 112 PWB 1916=47 Ind . 
Cas 364 I ... 990 

I 34 P R 1907...F ..21 O 0 376 ... 534 

76 P B 1907 ..F.. 36 P ly R 1918=48 Ind 

Cas 749 t ... 773 

93 P R 1007... Dllt ..56 P R 1918-127 P 

W R 1918= t6 Ind Cas 460 ... 836 

95 P R 1907 (Note)... F... 110 P R 1918 ... 109 

96 P R 1907 ..F ..87 P R 1918 = 09 PLR 

1018 = 172 P W R 1918 = 47 Ind 
Cis 931 • ... 394 

108 P R 1007 . Cited... 150 P WR 1318 = 

47 Ind Gas 12 * ... 139 

125 PR 1907 . Diet . 21 P R 1918=44 

IndOis816 .... 153 

110 P B 1907.. F. .72 t L R 1918=73 

P W R 1918=11 ind Caa 912 ...'733 

146 P R 1907 ..Rel on.. .95 P R 19IP = 128 
PLR 1018 = 174 P W B 1918-47 
Ind Cas 977 ... 739 

57 P R 1008-R & D . 25 P L B 1918 = 53 
PWR 3918-45 Ind Caa 503 = 79 P 
R 1918 . . 738 

83 P R 1908 ..Diet ..182 P W R 1918 

I 586, 1031 

1 118 P B 190H.. R ..10 PLR 1918=445 

Ind Cas 5l2 = C0 PWB 1918 ... 699 

I 48 P B 1900 ..R . 8 P L R 1918 = 81 P B 

1917 ... 338 

I 58 P R 1909...F ..07 P -B 1918 = 173 "p 

W R 1918 = 47 tud Cab 981 .. 943 

60 P R ia09...DUt ...56 P R 1918 = 127 

W R 1918- 40 Ind Cai 400 ... 826 

Cl P B 1909.. .Rel on ..05 P R 1918 = 138 
P LR 1918 =174 P\y R 1918-47 
Ind Cas 977 ... 739 

82 P R 1909 . F ..56 P B 1918-127 P 

W B 1918 = 46 Ind Qas 460 .. 836 

84 P R 1909. .Rel on ..83 P R 1018-109 
' PLR 1918=1()0 = P W H 1918 = 

397 


738 

908 

538 

398 


389 

638 

1060 


47 Itid Cas 878 
85 P R 1900 ..Diet ..13 i' L R 1018=66 
PR 1918 = 70 P W R 1918-45 Ind 
Oas 325 ' ... 

sap R 1909 Diet. 56 PR 1018 = 137 
PWB 1918 = 46 lod Oas 460 
5 P B 1910 . F...27 P L B 1918 = 31 P R 
1918=64 P W R 1018-45 Ind Caa 
101 

5 PR 1910 .R...21 P W R 1918-41 
Ind Caa 979 

42 P K l910(PC)..F...t8 Ind Oas 370- 

3 Pat L J 166 = 3 Pat L W 286 ... 

43 P R 1910 ..R ..38 PLR 1918-55 P 

W R 19 18 - 44 Ind Oaa 483 
42 P B 1910 (P 0)...F...36 PLR 1918- 
91 P W B 1918-47 Ind Oas 17 ... 


706 

836 


813 

399 

631 

168 



' OV^BUUtjiD,’ TOIi|K)Wiu>/ 


iir- 


.'■^ • ■. , ’ OOE. 

-4a P B 1910 (P 0)...R.'..107 P W B 1918 
■ - 46 Ind Oaa 983 » ‘ ... 859 

67 P B )9i0...ft...t90 P B 1918 ... 394 

<a P B l9lO...Ral on...96 P B I918»ri8 

P L B 1918-m P W B 1918 = 47 
lad Om 977 ... 739 

78 P B 1910...DlMppr...ll0 P B 1918 ... 409 
a PB1911..J>...166PIiR 1917 = 9 PW . 

B 1918=44 Ind Cas iia’l ... 396 

39 P B1911...DI|t....S P L B l9ia=84 P 
B I9ir . ... 398 

39 P B 19U...P...71 P L B 1918-73 P 

W B 1918 = 44 Ind (Taa 853 ... 399 

33 P B 1911... Rei on...g6 P B 1918...1-38 
P ti B laiS-lVd* P W K 1918=47 
Ind Cas 977 ... 739 

60 P R 19U...F...3I O 0 68 = 45 Ind Oas 

694 ... 3 

68 P R 1911...Rel oa...S3 P B 1918 = 109 

P L B 1918 = 160 P W R 1918 = 47 
Ind Oa« 373 , ... 397 

7 P R l9l2...Appr...l 11 P W R 1918 ... 908 
9 P B 19l3...Dll«ppv...l16 P W R 1918 
= 129 P LB 1018 = 114 P B1918... 

361, 944 

20 P B 1913...P...110 P W R 1918...48 

•Ind Caa 974 ... 689 

35 P B 1913...DI|t...3 P L B 1913 = 84 P 

B 1917 ... 398 

26 P R 1919.. .P... 71 P L R 1918 = 72 P 

WB 1916 = 44 Ind Oae 853 ... 399 

33 P B 1913...R...153 P L B 1917 = 36 P 
R 1918=7 P W R 1918=44 Ind Uaa 
219 ... 768 

39 P H1919...P,,.39 P L R 1918 = 29 P 

W R 1918 = 43 Ind Caa 696 ... 395 

46 P R 1913... F... 109 P W B 1918=94 P 

B 1918 = 46 Ind Oae 966 ... 400 

69 PR m3...Dlat...eO P L R 1918=83 

P W R 1918 = 45 Ind Caa 179 ... 978 

94 P R 1912... R & D...35 P L B 1018 
= 52 P W B 1918 = 45 Ind Caa 563 = 

" 79 P R 1918 ... 738 

106 P B 1913...R...33 Mya C C R 45 ... 1175 

•4 P B 19l3...Dilt...l2 P B 1918 = 44 Ind 

Caa 561 ... 396 

63 P B 1913...Dllt ..84 P B 1918=46 Ind 

Oaa 50 ... 3 

83 P B 1913...AppF...45 P R 1918=84 P 
L B 1918=77 P W B 1918=46 lud • 

Caa 13 ... 1019 

83 P B 1913.. .R... 13 P W R 1918 = 44 

Ind Caa 839 ... SOI 

106 PR 1913... R... 147 P L B 1917-44 

. Ind Caa 907 ... 306 

111 F R 191.3...0lBt...n5 P W B 1918 = 

81 P B 1918 = 119 P L R 1918 = 46 
Ind Caa 490 ... 1144 

10 PB igu...R...15 P L B 1918 = 67 
PB 1918 = 36 PWR 1918=44 Ind 
Oaa 301 ... 1030 

30 PB igi4L..R...3 Pat L J 266=46 Ind 

Oaa 366 ... 067 

29 P B 19l4...Rel on...95 P R 1918= 

128 P L B 1918=174 P W K 1918- 
.» 47IndOaa977 ’ 739 

'68 P B 1914-irel on...84 P R 1918=46 
Ind Caa 60 3 


QOL.; 

83 P B 1914...Dlat...ll6 P W B 1918= 

120 PXi R 1918=46 Ind Oaa 498= 

102 P R 1918 121 

85 P R 1914...Ref to...l09 P B 1918 ... 949 

83 F B i914...Rel oa...84 PB 1918=46 

Ind Caa SO ... '3 

95 B B 1914...Dlat...l22 P R 1918 ... 879 

104 P B 19U...F...109 PWR 1918=94 
PB 1918 = 16 Ind Oaa 966 ... 400 

6 P B 1914 (Bev)...R...5 P B 1918 tBav) 

=4 P W B 1918 (Bov) = 46 Ind Oaa 
671 ... 867 

2 P R 1915...P...21 P B 1918=44 Ind 

Cas 816 152 

II PB 1915...R...31 P L R 1918=72 

P B 1918^=148 P W B 1918=46 Ind 
Oaa 589 ... 1060 

23 PR 1915. ..F... 129 PWR 1918=46 

Ind Caa 541 ... 728 

23 P R 1916.. .R... 59 P L R 1918 ... 1061 

28 P R 1915...F...27 P E 1918 = 116 P L 
* R 1918 = 49 PWR 1918=44 IndCas 
850 ... 936 

30 PR 1915.. .R... 71 P L B 1918 = 72 

P W B 1918=44 Ind Caa 863 ... 399 

34 P R 1915...P...109 PWR 1916=94 

P B 1918 = 45 Ind Oaa 966 ... 400 

! 11 P B 1915...Diat...84 PR 1918=46 Ind 
I 0.1S 50 ... 

! 66 P B a915...R...91 P L B 1918 = 72 
P R 1918 = 148 P W B 1918 = 

46 Ind Caa 589 ... 1050 

66 P B I916...R ft D...154 P W B 1918 = 

47 Ind Caa 171 ... 177 

91 P R 191S...R...3 Pat L J 255 = 46 Ind 

Caa 358 ... 967 

3 P B 1916...Dlat...64 P B 1918 = 46 Ind 

Caa 50 

7 P R 1916...F...3 P L B 1918=84 P B 

1917 ... 398 

19 P B 1916...R...88 P R 1918-102 P L 
B 1918=167 PWR 1918 = 47 Ind 
Caa 937 ... 606 

36 P R 1916.. .R ..13 PWR 1918 = 44 

Ind Caa ... 601 

39 P B 1916...R...16 PLR 1918=16 P 
' R 1918=37 PWR 1918=44 Ind Caa 

528 < ... 89 

46 P R 1916.. .DUt... 182 PWR 1918 

586, 1031 

51 PB 1916.. .D ..125 PWR 19f7 = ll 

P R 1918 ... 670 

91 P B 1916...0vertaled...33 PLR 1918 

(F Bt = 62 P R 1918 = 47 Ind Caa 393 ^18 

III P B 1910...OI|t...l79 PWR 1913 = 

130 P L R 1918= 103 P B 1918 ' ... 616 

116 P B 1916... F... 149 PWR 1918=47 

Ind Cas 3 ... 908 

117 P E 1916...F...79 PLR 1918 = 81 P 

WR 1918=4.5 Ind Caa 166 ... 194 

117 P R 1916.. .R ft D 154 PWR 1918 = 

47 Ind Caa 171 ... 177 

6 P B 1917... out... 18 PR 1918=44 Ind 
Oaa 732 lOSO 


* At Col 616 road 111 P R 1910 aa 111 P R 
1916. 



198 


liBLBl 07 O'ASBB OVEBBUXAB, TOLtOWtiD. »90. 


00&. 

8 F B 19l7...Olit...80 P B 1918-17 P L 
B 1918 -35 F W B 1918-43 Ind Cm 
666 ... 806 
10 P B 1917...P...139 P W R 1918-46 
. Ind Cm 686 > ... 970 

36 P B )917...F...68 P L B 1918-134 P 

W B 1918-46 Ind Gas 654 ... 1061 

38 PB 1917...B...31 PL B 1918=73 PR 

1918-148 PWR 1918-46 Ind Cas 
689 ... 1050 

46 PB]9I7...Diat...(PC)3PLBl918 = 

84 P B 1917 ... 398 

46 P R. 1917... DUt ..140 PWR 1918- 

46 lod Cas 679 ... 401 

49 PR ]9l7...Diat...84 PR 1918 = 46 Ind 

Cas 60 ' ... 3 

53 PR 1917...R...104 PWR 1918 = 46 

Ind Ca-s 93.5 ... 91 

67 P R 1917...R...10 P L B 1318=46 Ind 

Cas 643 = 69 P W R 1918 ... 699 

84 P Fi 1917...F...140 PWB 1918 = 46 
, Ind Css 079 ... 40t 

96 P B 1917 ..F...i0 PLR 1918 = 45 Ind 

Cas 843 = 69 PWR 1918 ... 699 

104 P R 1917 (PC'... R...]0‘PLB 1918 = 

45 Ind Cas 64!< = fi9 P W.R 1918 ... 699 

13 P R 191.8.. .R... 21 0 0 188 = 47 Ind Cas 

558 ... 477 

39 P B 1918.. .R... 176 PWR 1918 = 129 

P L B 1918 = 114 PR 1918 .861,944 

46 P B 1918 R...75 PLR 1918 = 76 P 

W R 1918= 47 Ind Cas 98 448 

96 P B 1918.. .F.. .7 PR 1918=44 Ind Cas 

163 ... 93 

Punjab Weekly Reporter. 

31 P W R 1905.. .F... 22 PLR 1918 = 44 j 
PWR 1918 = 44 Ind Css 138 ... 871 i 

38 P W B !9C6...*ppr...lTl PWB 1918 

908 

96 PWR 1906...B...3 PLR 1918 = 84 

PR 1917 ... 398 

96 P W R U'OO.. B & D...26 P L B >318 
-52 P W R l!;i8 = 45 Ind Cas 663 = 

79 P P. lyiS ... 738 

106 P W R 19C6...Dlit...8 PLR 1918 = 

87 P R 1917 ... S38 

10 PWR J907...F...8 PLR 1918 = 87 

PR 1917 ... 538 

93 P W E !pC.7...R...122 P W U 1917 = 

13 P R 1918 ... 1018 

139 P W H 1907.. P...2(i PWR 1918 = 

.43 In. Ch. 749 ... 713 

187 rWB •‘07..,F...72 PL n 1918 = 73 

P W H >01>- = '11 U'fl Cas 912 ... 733 

17 P W H 190'. .Dlst.. 161 P VV B 1918 , 
47imJi«- I ... 156 


115 

P Vv’ H 


K & D...,!. PLR 1918 



= 52 P 

W R i 

iJ 

'Jo Ir-0 




7P P B 

19 !■> 



• • • 

7.'-8 

128 

p W ]i 

’{fO .. 

.F...4 

{ 

Can 370 = 



3 P>t;- 1 

ifh 

^ I 

Ml L W 

ypf) 

531 

128 

P \v i-C 


.R.. . 


K 



ti P Vv' 

if 1^! 

J' ~ 1:4 

L \u<) Vf 


353 

,123 

I* \v u 


R...107 P v; 

R 



ii li.c ' 



... 

H59 

147 


D‘st. 

..;82 r 

or 

r—t 



686, 1031 


poik. 

73 PWB 1909...R...8 FLB 1918-84 

PR 1917 ' ... m 

10 F W B 1910.. R...3'! PWB 1918-41 

Ind Css 979 ... BOB' 

38 P W B 1910...F...37 PLR 1918-81 
P B 1918=64 PWB 1918-46 Ind 
Cas 101 , 818 

80 P W B !910...Dt|t...33 . P B 1918-45 

IndOas-JOl^ ... 486 

30 PWR 1911...R...4 BLR 1918-46 

Ind Cas 630 158 

84 PWR I911...Dlmppi...l76 PWB 
1918 = 129 PLR 1918 = 114 P B 1918 

361, 944 

134 P W R mi., P...71 P L K 1918-73 

PWR 1918 = 44 Ind Cas 853 ... 399 

155 P W R 1911... Jlppr... Ill PWR 

1918 .. 908 

194 1MVR 1911... P... 31 PR 1918«46 

•233 P*W*R*1911...F...110 PWR 1918 = 

4.5 Ind Cas 974 ... 680 

7 PWR 1912... F... 90 PLR 1918 = 29 

PWR19i8 = 43IndCas 696 ... 396 

43 P W R 1913...R...B2 P R 1918 = 46 Ind 

Cas 103 ... *436 

69 P W R 1912... DUt. .'eO PLR 1918- ' 

82 P W R 1918 = 16 Ind Cas 179 ... 978 

86 P W R 1912... F... 100 PWR 1918 = 94 

F K 1918 = 45 Ind Cas 966 ... 400 

125 PWB 1912...F...71 PLR 1918 = 72 

PWB 1918=44 Ind Cas 863 ... 399 

155 P W R 1912.. .DUt.. .76 PLR 1918- 

75 P W B 1918 = 47 Lid Cas 98 448 

176 P W R 19»2...B ft D...35 P.L B 1918 
= 52 P W B 1918 = 46 Ind Css 668»= 

79 P B 1918 ... 738 

187 1- W R 1912... DUt,. .182 PWR 

1918 586. 1081 

295 PV.’ R l'.)12...R...1.5a PLR 1917- 
36 P R iyiS = 7 PWR 1918 = 44 Ind 
Cas 219 • ... 768 

307 P W B 1912.. R ,.118 P B 1918 ... 789 

09 P W B 1913.. R...I3 f WR 1918=44 
I Tr.ti Cas 869 ' ... 601' 

! 217 PWB 1913. ..R... 16 P L IS 1918=67 
! PE1918 = ,^6 PWR 1918 = 44 Ind 

Cas 301 ... 1030 

I 228 P W R 1913.. .DUt... 116 P W R 
i • 1918 = 8. P E 1918 = 111) P L R 1918 

= 46 ir.d (>'• 490 ... 1144 

dP WR :9i4...F...7 PR 1918... 44 Ind 

... 92 

72 P W B 1911.. B...i5'l P W R 1918 ... 110 

85 P W it ]ri;i...B...lH P L R 1918-17 
P R liilS". 39 P W R i;)ia=44 Ind 
Cas 640 ... flia • 

101 P W R I9M ..F...i'.9 PWR 1918- 

4fi Ind Cas 685 ... 970 

122 PWR Itl'I.. P'.,109 PWR 1918- 

94 P B 19. ^ =45 Ind Ca- 9Ct> ... 400 
Hi PWR OM. .DUt.. .116 P W R 1918 
-120 P 1. B 1 9. 8 = 16 Ind Cas 495 
= 102 PR 1918 ... lai 

218 P W R^ 1914... F... 129 P W R 1918- 

46 Ind Ca.^ .541 , ... 738 

9 P W R 1916... F... 100 PWR 1918-94 

P R 1918=46 Ind Cas 966 ... 400 



8# P W B P Ii B 19l8-»a 

. F W B mS>M Ind Oas 86S 
iD P W B t91S...B...«9 P L B' 1918 ... 

i99PW B 191fi...P..i8 P I< B 1918«84 
„ P B 1917 

1(6 P W B 1916...B & D...164 P W B 
19I8-17 Ind Cb8 171 
168 P WB 1916...F...196 P W B 1917"= 

^ 11 P B 1918 

B9 P W B 1916.. R...19 P W B 1918=44 
Ind Ca9 889 ^ 

108 P W B 1916 . R... 16 P L B 1918 = 16 
P B l9f8-37 P W B 1918=44 Ind 
Oae 538 * 

107 P W B 1916...P...79 P L B 1918=91 
P W B 1918=44 Ind Caa 166 
•107 P W B1916...R ft 0...164 P W B 
1918=47 Ind Cas 171 
134 P W B 1916...DUt...l83 P W B 
*1918 586, 1031 

177 P W B 19l6...DI«t...69 P B 1918= 

117 P LB 1918-119 PWB 1918- 
47 Ind Cas 364 ... 990 

177 P W B 1916...Dlrt,.161 PWB 1918 

=47 Ind Oaa 361 . ... 1S6 

186 P W B 1916...F...148 PWB 1918- 
• 47 Ind Oaa 3 ... ^08 

7984 PWB 1916...DIat..l79 PWB 1918 

= 1.80 P LB 1918 = 103 PB 1918 ... 616 
12 PWB 1917 (P0)...Dlat..3 P LB 

1918=84 P B 1917 ... 398 

19 P W B 1917...DUt...l40PWB mo- 
le Ind Oaa 679 ... 401 

31 P W B 1917...F...68 P L B 1918=134 

PWB 1918=46 Ind Oaa 554 ... 1051 

71 P^W B 1917...01U...161 PWB 1918 

•a47 lnd Oas-351 ... 186 

115 P W B 1917... R. 104 PWB 1918 = 

46 Ind Oas 935 ... 91 

161 P W B 1917...F...140 PWB 1918- 

46 Ind Oaa 679 . ... ftOl 

17 P W B 1918. ..Oserfuled... Ill PWB 

1918 . ... 908 

'77 P W B 1918...B...76 P L B 1918-78 

PWB 1918=47 lud Oaa 98 ... 448 

114 P W B 1918...R...17fi PWB 1918 = 

199 P L B 1918 = 114 P B 1918 861,944 

5araswatl’s Privy Council Judgments. 

SBw PO J3)&...F...43 Ind Cas 196=3. 

Pat L W 333 . 760 

SBarPOJ 848...F...86 PWB 1918' 

83 P L B 1918=46 Ind Cas 183 . 400 

3 Sat P 0 J 666 (P.0)...F...46 P B 1918" 

46 PLB 1918-33 PWB 1918 = 

43 Ind Cas 666 . 198 

3 8a: PO 3 834...F...19 Or L J 381> 

44 Ind Cas 185 = 3 Pat L 3 637° 

4 Pat L W 107 (F Bl 370 .. 502 

4 Bat PCJ 17...R...26 PLB 1918»- 

63'P B 1918-63 PWB 1918=44 
Ind Oas 366 897 

_f __ . 

• At Ool 177 tsad 157 P W B 1916 as 107 
PWB 1916. 

t At Ool 616 tsad 334 P W B 1910 as 334 
PWB 1916, 


4 Bat P 0 7 489...B.,.46 Ind Oas 03=6 
OL7 179 . ... 488 

4 8arP0 7 669...R...130PWB 1916= 

46 Ind Oas 189 ... 1069 

4 Bat P 0 J 664...B...46 Ind Cas 69=6 
OLJ 179 ... .488 

7 Bar P 0 7 273...B...43 Ind Cas 283=3 
, Pat L J 43=8 Fat L W 141 ... 970 

7 Sat P 0 7 &16...R...43 Ind Oas 383= 

3 Pat L 7 43=8 Fat L Will ... 970 

7 Bar P 0 7 e43...0lat...47 Ind Cas 64 ... 683 t 

7 Bar P 0 J 739 (P C1...R...47 Ind Cas 

1006 ... 86 

8 Sat P 0 7 380 IP Ci...Ditt...ll3 PWB 

1918=46 Ind Cas 471 ... 990 

8 Sat P 0 J 386 IP C;...OIlt...43 Ind Cas 
370= 3 Pat L J 168-3 Pat L W 386 631 
8 Sat POJ 48.3 IPCI...F...46 IndCas 

816 ... 661 
8 Bar P 0 7 674...F...57 PWB 1916=44 

Ind Cas 559 . ... 460 

5honie’s Law Reporter. 

3 Shome L B 63...F...19 Cr L 7 281=44 
Ind Cas 185^=3 Pat L J 637=4 Pat 
LW167(FB) 370 ... 603 

3 Sbome L B 1..".B...26 P L B 1918=63 
PB 1918 = 63 PW B 1918=44 Ind 
Cas 366 ... 897 

Sind Law Reporter. 

8 S L B lS6...Appr..'.44 Ind Oas 363=11 

8 L R 93 60 

Sutherland’s Privy Council Judgmenta. 

2 Suth PCJ 98...F...43 Ind Cas 196= 

3 Pat LW 333 ... 760 

SSothPCJ 114...F...85 PWB 1918= 

83PLB1918=45InaOBal88 ... 400 

3 Bulb POJ eS6...F...19 Ct L 7 381 = 

44 Ind Cas 186=3 Pat L J 637-4 
Fat L W 157 (F B) 870, 603 

3SutbPC7 637.. B...36P L B 1918 
S3 P B 1918" ‘63 PWB* 1918 
44 Ind Cas 366 897 

Upper Burma Rulings, 

U B R (1893.1896) Voi II 78...B...9 L B R ' 

330 |F B) ... 307 

U B B 11892-1896) Vol II 184!..F..t 

44 Ind Ct.'; 339 ... 306 

U 6 B (1393—18961 II 363...F...U B B 
1918, 4th Qt 133=50 Ind Cas 666 ... 363 
U B B (1993-1896) 3ad Qt a75...B...UB 
R (1918), 4tb Qr 135 ... -696 

O f! B (1892—1896) Vol II 397...B...9 L 
BR330IFB) ... 807 

U B B (18;)7...1901) Vol II 64...R...9 LB 
B 330 ... 907 

U B R (1897—1901) Vol II 54...Not F... 
UBB 1918. 3ndQt91-47 Ind Cas681... 906 
3 U B B (1897—1901) 62...R...9 L B B 
230 iF B) ... 307 

UBB (1897—1901) Vol II 197...R...U B 

B 1918, Ist Qr 76=46 Ind Cas 431 ... 308 
UBB (1897—1901) Vol II 317...D1H... 

44 Ind Cas 993 --- ^ 


ims COP OARB* OTBBBQXiKD. VQZiLOWIIIT; met). ' 

0O£i< i ' u COL, 

0 399 
1061 

398 

177 

570 

501 

89 
194 
177 


17 



180 


TABLB 07 OABBS OVBBBDCBD. FOEiLOWBD. sneo. 


do!.. 

U B B (1897—1901) Voi II i99...F...49 
lQdCa8 539 ... 308 

U B R (1901—1906) Sad Qt 7...R...U B B 

(1918) 4th Qr 135 ... 896 

U B B (1W7 — 1909)* Contract by ..R...U 

B B (1918) let Qr 75=46 led Cas43] 308 
D B B (1910—1913) Vol I 183...B...9 L B 

320 (FB) ... 307 

UB R (1911—19(6) Vol II 61.. F...U B 

B (1918) 3nd Qt 91 = 47 Ind CaaOSl... 20S 

» 

Weekly Reporter (5utherland). 

1 W R 5...R...a7 C L J .579 ... 855 

IWB 35 (P C)...B...3 Pat Ii J 499 ... 534 

3 W B 37 (P C)...R...43 Ind Caa 883 765, 766 

3 W B 187...R...43 Ind C.ta 833 ' 765, 766 

5 W R 133.. R ..4J Ind Caa 883 765, 766 

' 6 W B (Mis) 51...R...37 C L J 305 = 33 0 

W N 547=43 Ind Oas 511 ... 19 

6 W R 83...R ..33 M r» T 3'>8=7 L W531 

= 41 51 538=45 Ind Oas 414 731,939 

€ W R 61...B...23 OWN 816=99 C L J 

34 = 47 Ind Gia 853 ... 574 

6 W R 6d...D ..33 M b J 740=43 Ind Caa 

860 ' ... 1013 

6 W R 270...R * D...25 P b R 1918 = 62 
P WR 1918 = 45 Ind Oas 563=79 P 
R 1918 ... 738 

6 W R (Mis) 30...R...33 OWN 671 = 45 

Ind Caa 690 ... 127 

6 W R (Mia) 126.. .R... 41 M 471=7 L W 

159 = 23 M L T 9 = 34 51 L J 156= 

(1918) MWN 121 = 43 Ind Oaa 635 
(F B) ... 283 

7 W R (P C) 1...R...43 Ind Caa 863 705 

7 W B 74...F...23 51 L T 266 = 7 L W 454 

= (1918) MWN 305 = 41 M 661 = 31 
M L 3 381 = 45 Ind Caa 905 ... 556 

7 W R 87...F...2J M L T 233 = 45 Ind 

Caa 34 ... 446 

7WB 367 R...27 CL J 206 = 23 CW 

N 547 = 43 lud Cia 511 ... 19 

7 W R 821 ..R ..34 M L J 177 = 23 51 L 

. T 280-45 Ind Cas 949 ... 1137 

8 W R 1 (P C)...F...14 Ind Ct'> 146 . . 6.57 

8 W B 438...IlPPI ..45 Ind Caa 654 ... 65 

9 W B (P 0) 15...R...85 P W R 1918= 

83 P L B 1918 = 45 Ind Caa 183 ... 400 

9WB 61 F...20 Bom LR 671 = 42 B 

53C = 4£ l^d Ois 750 ... 557 

9 WR61...ippr...44IndCt3 116 ... .557 

10 W B 6...R...21 P R 1918=11 lud Caa 

816 ... 152 

10 W E 25 (P 0). .P...t I Tiid Cv. 196-- 

3 Pal LW 2)2 ... 760 

10 W R 45...R...4.' C 'j'<3 705, 766 j 

10 W B 51 (P Bi. .R . 27 C L J 538 j 

44 Ind Caa 361 1146 | 

10 W R 7b (P B)...Oi|t...3 Pat L J 668 j 
(P B) ... 549 

10 W R 273...&PPII...44 Ind Caa 146 557 

10 W K 317. ..Dirt... 17 Ind Caa 891 = 0 O 

L J 516 ... 100 I 

10 WB 469 .R...22 OWN 491=41 

Isd Caa 18 ... 180 

11 W B (F B) l...Diit..40 P £i R 1918= 

30 F W B 1918=43 lod Cas 712 ... 704 


G09aa 

11 W B 83.5.R...14 NLR 148=47 Ind 
Oag647 ... 047 

11 W B 212...R...28 M LO 78 = 85 M L J 


468=(1916) M WN‘246 = 41 M 1036 



41 Ini Cas 293 

Asa 

766 

11 

W R 310. 

..R.. 14 N L B 184 

aaa 

836 

11 

W R 432., 

..P...27 C L 3 231 

aas 

86 

12 

W R 217. 

..P...44 Ind Caa 864 


,976 

13 

W R 1 

(P 0)...R...73 .P B 

1918« 



169 P W B 1918=47 Ind Oas 

367 ... 

199 

13 

W R 44 

(F B)...R...3 i;at L J 

132 » 



44 Ind C 

Jaa 670 

... 

703 

13 

W R 190., 

..R...14 N.LR 3«43 Ind 



Cas 392 


... 

660 


13 W R y09...R,..22 OWN 491=44 Ind 

Caa 13 . , • ... 180 

* 11 W B 11 (P 0)...R...22 OWN 872= 

16 Ind Caa 305 ... 116 

11 WB 33 (4 0 J)...B...16 AL3 91 = 

40 A 178 = 43 Ind Cas 563 ... 570 

II W R 154...R ..27 C L J 459 = 46 Ind 

Caa 965 . 1153 

14 W R 208.. .R... 43 ind Caa 18 603 

14 W R 309...R...22 OWN 571-45 Ind 

Cta 690 . 137 

t 15 WR2I2...P...22CWN872=46Xnd 

Ota 805 ... fi6 

1 15 \V R 270 ..Appr...4l led Cas 337 ... 13 

15 W K 395...R...3a M L J 219 = 45 Ind 

Caa 46S ... 330 

16 W R 27 Appr...44 Ind Caa 996 ... 892 

16 W R 133 ..R...23 C W N 611 = 45 0 

305=17 Ind Caa 139 ... 130 

17 WB62...R...3 PatLJ 475=46 Ind 

Caa 656 ... 664 

17 WR 108 (PC)...F...7 LW 215- 
34 M L J 4b0=45 Ind Cas 35=41 M 
166 (PB) ... 766 

17 W R 864 ..R ..3 Pat L J 609 ... 691 

18 W B 39.. AppF...43 Ind Ciia 907 ... 63 

IS W R 113. ..R... 14 N L B 97=45 Ind 

CiB 4‘25 ... 117 

18 W a 160...F...46 P R 1918 = 45 P LR 
1918 =.83 P W R 1913=43 Ind Cas 

... 198 

18 W K 250.. .R... 43 Ind Caa 883 766, 766 

18 W R 326.. .R ..27 C L J 205 = 22 0 W 

N 647 = 43 Ind Caa 611 ... 19 

IS W B 169...R...27 CLJ 447 = 45 Ind 

Ota 083 ... 677 

18 WR .859...R...21 0 C 374 ... 1161 

IS W R 412...AppF.. It lud Cab 473 ... 37 

19 W R 6 ..Appr...46 Ind Caa 168 ... 316 

20 W R 20...P...3 Pat L J 310=45 lud 

Caa 589 ... 183 

20 W B 44...R...23 OWN 680=46 Ind 

Caa 428 ■ ... 735 

20 W R IC1...R...43 Ind Caa 883 766, 766 

20 W R S87...R...32 C W N 666 ... 1166 


* At Col 116 road 1 W R 11 (P 0) aui 14 
WRlKPCt. 

* At Ool 116 read 16 W B 210 as 15 W B 

212 . 

t At Col 18 read 10 W R OTA M 10 W B 

279 . 



lABtEt OV 0AS88 POUiOWSD,' «Ik], 


Ooii. 


'M W R 846...li...U K L R 68-«fi Ind 
Can lOt . 

50 W B467...F...144 P.W B 1916 » 46 Ind 

Oaa 888 ^ 

51 W B 39...R ..33 (9w N 48 =45 Ind Cas 

921 

91 W K 91...F ..44 Ind Oas 26 !'! 

21 W B 109...Dllt . 48 fnd Csa 64 
21 W B 908...B ..22 0 W<H 611»45 0 dOS 
=47 Ind Cas 189 

91 W B 409...R...>4 N I. B 66=46 Ind 

• Cm 109i 

91 W B 430 ..R...S Fa4 Ii J 194 = 46 lad 
Oas 238 

21 W ft 436 ..F...3 Pat L J 310=45 Ind 

Cas 689 » 

22 W B 90 ..R & D ..35 P L B 1918»6J P 
' W B 1918 -=46 lud Caa 563 = 79 P B 
•1918 

33 W B 234 ..Dlit ..60 P B 1918 = 76 P W 
R 1918 = 44 Ind Oaa 8«3 

22 WB264 ..Dlic ..3 PacLJG63(FB) .. 

23 W R 279 ..R . 45 Ind Caa 197 

* 23 W B 341 . Appr ..l4 Ind Cas 435 . 


684 

466 

613 

1008 

120 

269 

I 

376 I 

I 

183 


738 
630 i 


549 

148 

61 


22 W B 460...Dlit...44 Ind Oas 473 , , 

23 W B 464...Appl ..43 Ind Oaa SSI . , 

33 W R 91 <P 0)...D...9 L B R 106 

43 Ind Oas 921 

23 W R 263 (P C)...R...27 0 L 3 201- 

44 Ind Oas 667 

24 W B 168...R...21 O 0 374 

24 W B 425 Appv ..46 Ind Oaa 217 
26 W B 444...R. .43 Ind Oaa 883 

26 W B 36 P . 43 Ind Cas 196=3 Pat 
Tj W 232 

26 W R 176 ..P ..46 Ind Gas 197 
W R Gap 26 .P ..3 Pat L J 310=46 .Ind 
Cas 589 * 

(1864) W B, 39 . F ..34 M L J .503=94' 
MIjT 1 = 8 I>W 382=41 M 749 = 
47 Ind C 18 733 

(1861) W R 270 ..Rel on ..22 C W M 441 
=44 Ind Oai 297 

W B IP Bl 25 .R ..22 C W N 666 
•W R (F B) 173...R . 14 M Ii B 82= 
43 Ind Caa 913 


Col. 

87 

1008 


.704 

1161 

893 

765. 

766 

760 

148 

183 


Ab 1.01 ui reaa VY ±C as 22 W B i541 


1149 

678 
1166 

547 

•At Col 647 road W B Bp No 173 aa W R 
PB) 171, 


ungiisii and other Mi$cellane<»u& Cases. COB. 

Aoriunua v. i^irumocK, irjio; i\ IJ Htij .uist .14 N £j R 21 =43 liid Caa 962 ... 1139 

Abrath v N, K By Gd. (1S83) 11 Q B D 440 ..Bxpl ..J4 M ti J 517 = 33 M Ei T 341 = 7 L 

VV 601 = (1918) M W N 451 = 45 Ind Gas 803 .. 779 

Adamfl v Groat North of Sootlaiii B7 Oj., (1891> A C 31 .Rel on ,.34 M L J 333*^24 M L 

T 60 = 8 fj W 202 = 46 Ini Ca« 644 = (1918) M W N 482^41 U 1022 ... 199 

AldrMse v. Great Western Bail\#ay Coy, 15 0 B N 8 682 ..R .34 M L J 653 = 8 L W 46 = 

24 M L T* 176 = 45 Ind Cas 485 393 

Andrei V Aitken. 21 Ob D 176 ..O ..7 Ii W 614 = 46 Ind Ca; 959 ... 133 

Andrewe v The Patriotio Agmr»noe Go of Ireland, L R 18 Ir 115 ..D...45 G 138 = 38 C L J 

498 = 23 G W N 204 = 44 Ind Cas ‘33^ ... loe 

Andrews V M GuffoR, ll A 0 31J ..R (1918) M W N 656 ... 1137 

Atmaworth V, Boath* Eastern Railway Oomptny, 11 Jur 758. ..R ..7 L W 115 = 23 MLT 

312 »a5 Ind Oas 556 ^ lllO 

’ Arnald Karberg & Co v Blythe Green Jouriain ic Go , (1916) L R 1 K B 495 ..DiBt...35 

M LJ 184 = 8 L W 665 = 41 M 1060 , ... 913 

Attorney General v Bishop of Worccb^er, (1861) 9 Hire 33S .R, .43 Ind Cas 773 ... 22^ 

Attorney General v, Bovill, (18401 1 ^^billip 7G3 . R 43 lud Ja-. 773 ... 222 

A. G. V. Ohambors, (1859) 4 Di 8 d. J 65 ..R 14 N L R 97 -==45 lud Cas 425 ... H3 

A, G. V. G. E By Oo. 5 Ap. Gas 473 ..R . 3 PU L J 637 (P B) AI5. ai 

A, G. V. Mayor, oto of Easter, 37 E R 91S (1876) . F 35 AI L J G6l ... 941 

A G. V. M'Carthy. (1911) 2 Ij R 260 R .^14 N L R 97 -45 Ind Oas 436 ... ns 

Attorney-General v. Theobald, 24 Q 13 D 557 ..0. .23 M L T 355 = 35 ML J 377 = 8 L W* 

374 = (191S) M W N 238 = 45 lud Caa 11 ... 349 

A. G. for British Oolumbia v, A G. for Gantda, (1914) A C 153. ..R ..22 OWN 872 = 46 

ind Cas 305 .... H7 

Attorney General of Southern Nigoiia v Holt, (1915) App Oas 699 ..F .3 Pat L J 438 ... 117 

Augustin y. Challia, (1*^47) 1 lix 379 . Appp 45lndCi'>217 ... 399 

Baboo Boer Pertab Sahee v Mihirajah Kajondor Pootab Biii4e, 20 E R 211 (P C).. R ..85 

P W R 1919 = 83 P L R 1918-45 lud Caa 183 ... 499 

Bagel V Mitler. (1903) K B 212 . R ..24 MLT 393 = 8 L W 503 = 35 M L J 669 = 11918) 

M WNP06-47 IndOaq 958 ... 353 

Balaji V Musammat Mama Bii, D G K Pt VIll No 103.. Appr 41 Ind Ga^ 435 ... 61 

Balap V. Musammat Mam \ Bai, D C R Pt Vlll No. 102 R ..11 N L R 83 = 43 Ind Cas 943 547 
Bank of England v, Vagbana, (1891) A 0 107.. .R .92 0 W N 517= 44 lud Cas 694 ... 607 

Bankruptoy Notice. Jn re, (19071 1 K B 479.. R .34 M L J 184=46 Ind Caa 813 ... 176 

Barber sr. Meyerstein, (1870) 4 E and 1 R App 317... R ..35 M L J 36 = 24 MLT 38=8 
LW 340-41 M 871 ... 963 

Sarolay v. Fekraon, (1898) 2 Oh 164. ..R... 34 M L J 282 ... 731 

Jarker’a Trusts. In re. I Oh D P 43...R...(l918) M W N 666 ... 1137 



■Bsirow V. I»Me & Son, (1881) I Q B 417...R...93 M L T 178 - 84 U L J 170,..t Ii W 391, 

, -(1918) M W N 900-41 M 639-45 Ind Caa 748 ' 

Barwiok v. English Joint Stock Bank, 15 W R 877 (EDg)...B...46 Ind Oaa ^9 ... 

Batwick T. English Joint Stock Bank, (1867) 3 Ex 959 (365)... R... 45 Ind Oas 893 ... 

Banriok v, English Joint Stock Bank, 16 L T 461. ..R... 45 Ind Cas 833 I 
Barwiok v. English Joint Stuck Bank, 96 L J Ex 147...R...46 Ind Oas 833 ... 

Battsrsea v. Oommissioners of Sewers, (1895) 3 Cb 708...R...46 P R 1918—46 Ind Oas 17... 
Beddow V. Beddow, (1878) 9 Ch D 89...AppF!..45 Ind Cas 384 

Bellamy v. Sabine, (1857) De G and J 566.. .R... 43 Ind Oas 503 ... ) 

Bellarnyv. Sabine. 1 De 6 and J 566...R...7 LW 104-33 M LT. 70 - 34 MLJ 963 - 44 

’ Ind Cas 471 IF B) «- ... 1 

Belloaitn, In re, 10 P D 161.. .F... (1918) M W N 595-8 L W 857-47 Ind Cas 648 |F B) ... 
Bent V Roherts, (1877) 3 Ex D 66...F...'.iO Bom L R 839-47 lod Oas 643 
Berdan v. Oreen, (1878) 3 Ex D-861...R...31 0 0 1-44 Ind Oas 368 
Berdan v, Greenwood, 30 Ch D 764 (766)...R...30 Bom LB 1^43 B 136-43 Ind Obs 
739 . 

* Bevans V. Roes, 5 Maud W £06 . F... 34 M LJ 439-7 LW 537-45 Ind Cas 638 ... ] 

, Bhaguruttee Debea t. Greesh Chnnder Ohowdbury, 2 Hay 641... R... 33 OWN 873—46 Ind 
Cas 305 

Bhageerathae Debea v. Greesh Ohunder Obowdhuty, 3 Hay 541...F...36 MLJ 169— (1918) 
M W N 663-41 M 840-47 Ind Cae 606 (F B) ... ] 

Bbgroo Ohunder Misser v. Ramaohandar Bhuttacbarya, 1 Hay 361. .R...44 Ind Oas 364 ... 
Bird T. Barstow, (18931 1 Q B 94...F...35 M LV 355-41 M 1058 

Blankensee ▼. London and N W By Co., (1681) 46 L T 761. ..R... 30 BonPL B 591—44 Ind 
Oaa 401 

Blogg V. Johnson, L R 3 Ch App 335...Ral on. .7 L W 613-33 M L T 363-45 Ind Oas 
664 ... 1 

Bolding V. Lane, 1 De G J and S 133...R...16 A L J 790-47 Ind Cas 845 * 

Bosanquet v. Wrey, (1815) 6 Taunton, 597—138 E R 1167. ..R... 34 MLJ 33—44 Ind Oas 
426 

Bowen v Barlow, (1873) 8 Ch App 171...R...a6 M L J 684 !!! l 

Bristol and Exeter Railway Co. v, Collins, 7 H L 0 194. ..R... 34 MLJ 553 — 8 L W 46—34 
MLT 175-45 Ind Caa48S 

British Westinghouse Elaottio and Manufacturing Co. Ltd. v. Underground Eleotrio Rail* 
way Co. of London, Ltd., L B (1913) A C 67a...ExpI...34 MLJ 333- 34 M L T C0-8« 
L W 303-45 Ind Cas 644- (1918) M W N 483-41 M 1033 
BtownaU, In re. 3 Cowp 839...R...(1918) M W H 847-35 M L J 650°^ 8 L W 631-36 M I 
T 71 - 43 M 111 -19 CrLJ 1001 -48 Ind Cas 341 ... i 

Browns Hospital, In re, (1889) 60 L T 388.. .R... 43 Ind Cas 773 ... \ 

Branton v, Hawkos, (1831) 106 E R 1034.. .R... 16 A L J 941 

Bnndee Harbour Trustees v. Niobol, (1915) A 0 560...01|t...3S MLJ 351 ... 

Bywell Castle, The L B 1 P D 319...R...6 LW 4-30 Bom LR 735-33 ML T 376- (1916) 
MWN 436 (FC) ... ! 

CaillandT. Champion, 7 TB 305...R...33CWN 517-44 lud Cas 694 ... ( 

x-Oampbell v. Bell, 30 St Tr 339...R...3 Pat L J 537 (F B) ... ( 

Carhll T. Carbolic Smoke Ball Co., Ltd., (1898) l(j B 356...R...(1918) M W N '.73-44 Ind 
Cas 479 ... I 

Carl Heath, in rs, (1899) 1 Q S 61S...DIst...35 MLJ 533-34 MLT 465 ... S 

Cart V London and North Western Railway Company. (1875) LB lO C F 307.. .R... 38 0 L 
J 133 ... 1 

Carter v. Palmer, 54 P R 145...R...33 C W N 491-44 lud Caa 13 ... ] 

Cassaboglon v Gibb, (1883) 11 Q S D 797... R... 35 MLJ 184-8 L W 565-41 M 1060 ... i 

Chambers v. Goldwiu, 9 Ves i54...R...3H MLT 300-35 MLJ 30U--(1918) M W N 349- 
<5 Ind Cas 769 ... S 

Chesterfibld v. Janshcn, 3 VcsSen 134. ..R . .15 M L J 614 — 16 A L J 905—134 P B 1918 — 

33 C W N 333 -3.5 M L T 55 = 180 P W B 1918 (P C) ... 11 

Chinnery v. Evans, 11 H 1. C 115. ..R... 16 A L J 790—47 Ind Cas 845 ... 7 

Ohinnsry v. Evans, 11 H L C 115.. .R . 35 M L J .571-8 L W 694-(1918) M W N 377 ... 

Chondhri v. Jbassa, (Rev) No 301 of 1911-13.. R...6 P B1913 (Rev)-4 P W B 1910 (Rev) 

—46 Ind Cas 571 ... 6 

*CfauDni Lai v. Tata Chsnd, C A 3036 o! 19]7...F...gO F W B 1918-45 Ind Oas 647 ... 1 

" Clarke's Design, In re, ( i896) 3 Ch HR ..R...23 C W N 580- 45 C 606 
Clayton’s cate, 1 Mer 585.. .Bel OII...30 Boiu L B 39-43 B 196-43 lud Cas 851 < ... 11 

Clough T. Lrndon and N W By Co,, L B 7 Ex 36 (34, 35)...Rel on.. .36 Bom L B 89—48 
L 196 - 43 Ind Cas 851 t ... U 

ColMJ V. Tanner, (1909) 69 L J Q B 904.. .Not F...30 Bom L B 767-47 lud Oas 198 ... 6 


At Col 195 read 90 W B 1918 as 90 P W B 1918- 



VAfiiai df 0<i8tid tmaawm iter 
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'•gfc^MsT. Iw^, (A») 19 Oh D 849...B...97 0^ J 989-43 Ind Oas 740 .. 

.‘C^M V. Waftan, Xi B 1-7 BSq 909...D...38 M L J740—48 lad Oaa 860 ' 

CblonM Bank v, Hepvntrth, (30 Oh Div 36)...S...93 O W H 1036 
•Oolonial Seoarity v. Maasey, (1896) 1 Q B 38...R...98 0 L J 306 (F B) 

Oohmial Sugar Fining Oo. v, Irving, (1905) A 0 369...F...93 M L T 966«>95 ML? 377» 
8 L W 874>-(1918) M W N 938-46 Ind Oaa II 
Oummisaionera for Inooma-taz v. Pemael. (1891) A (1691...R...3 Pat L 3 067 (F B) 
'Oammiaaionera (or Land Tax for the City of London v. Oantral London Ry. Oo., (1913) A 0 
' 864...R...33 0 W M 879 -46 Ind Caa 306 

^onngotiout Fite Inanranoa Company v. Kavanagb, (1899) k C 473...R...S8 0 L J 193 
Oook ▼. Taylor, 31 Oh Div 34 at p 38...R..-39 0 W N 1018 
Oook V. WheHook, 94 Q B D 668 at p 669...It...99 OWN 1018 
Oook V. Wright, 1 B and S 669 (1861)...R...39 OWN 468-46 Ind Oaa 477 
Cooper V. Whittington, 1881 15 Ch D 501 (504)...R...90 Bom L R 905 - 49 B 397 - 47 
Oaa'763 . 

Oo-partnerehi^ Farma Ltd,, V. Harvey Smith, (1918) 34 Timea L R 414. ..R... 85 M L J 
-(1918) M WN 913 i 

Oorea v. Appuhamy, (1919) A G 9ao...F...44 Ind Oaa 216 ^ 

Cotesr v. Appoaami, (1919) A C 930...R...(1913) M W N 688-8 L W 561 
*Ootea V. Appnhamy, (1919) A 0 930 (336)...R...64 PR 1918-9B CLJ 437-68 PWR 
1918-94 M L T 389-90 Bom L R 1064 -47 Ind Gas 626 (P C) 

Oorea v. Peiria, L R (19()9) A 0 649...R...34 M L 7.617-93 M L T 341-7 L W 604 -(1918) 
M W N 464 - 46 Ind Oaa 803 ... 

Cortia v. Kent Water Worka & Oo., (1897> 7 B A 0 314...R...34 M L 7 421-41 M 694 -46 
Ind Oaa 164 ’ • 

Ooay Bro. v. Owners of Tntkiah Steamship, Meooa, (1897) A 0 986., .Ral on. ..90 Bom L R 
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FINAL PAhT. 

SECTION II— (CIVIL CASES). 


Abadi. 

(1) 'DcnanVs riqhf to house site'^Consenl of 
malgviKar - Failure V- object to tenant's 
occupaiicn-' KiJect, 

Th(s tsnaMi’-i right to a site- for house froo 
ot ohnijJie ly, ouriic, ^'Uoject to ( ho pecroissiou 
ot the malrjnz ir u lo tho po:u.ioa and -jxtent 
of the s-ico, but i%iluro b> malguzir to obieot to 
tho oooupatiott of \ site, by a loimut for even 
two or aiceo v.*a.rs, would bo conoiuaivo evictenoe 
nf the griut ot pe:mis3iot]. Mt. Dcokl y. 
Makund& Kuubl, lad. Oas. OOS. 
lI/iLLlEAZ, A.J.O. 

(2) Ab'idi J)eb, proprietary right in-^Loss 
of right to shnre of kuci kiniitji, whether 
involves loss of proprietorship -Wajib’ul- 

* aiz, entry in. 

Held that ; — 

• (1) The vilWRS abaJi i.-i the properly of all 
tho village proprietor:! and not only of a few. 

(2^ Nothing *bat is not specifically mentioned , 
in tho Wajib ul-arz can be allowed to derogate 
from the common rignt of all proprietor?. 

(31 rt dooH not follow that because a proprfe- ! 
tor has lost the right to a ^haro m the hurt « 
kamini, he has also lost ibc gre ater ngnt to i 
control the (ii>:poial ol ahadiliud. ParwaiBh | 
Bakhih v. Muharanrad Hubialn. 19 P.W.R. ,> 
19l8»4a Ind. Cas. 456. .• 

LE-UOBSIONOL, J. ! 

(3) House in abadi — Possession thereof as j 

kamiii— Succession— Village custom. j 

Where a deoo.ased person was in possession of 
A house in the village abadi as a kamin, held 
that his neai^ QoUatural is entitled to retain 
posaession thereof under the ordinary village 
custom applicable to suoh oases. Bell ^am v. 
Umar Bakhsh, 116 P,R. 1919. 

SHAH Din, j. 

Re/erence 129 P.L.H. 1916, F. 


Abadi— (Coriclurieri/, 

(4) Alienation by non-proprietor, validity of, 

Beo Custom? — Punjab (alienation), 
No. 9. 39 P.D.R. 1918. 

•'5) Residents in houGe-» cu abadi in village 
Sakiira near Gobardhan —Death of residents 
without heirs — Claim to site of bouse by 

Bhararpiir Stale an zamindar alleging ancient 
grant- -Scrrei ary of State for India if can claim 
houfce. Bee ESCHEAT, No. 1, 16 A.L J. 653, 

16) Cultivation of village land given up by 
tenant— Right of tenant to rotaia his bouse in 
village abadi against bindl •‘rd’s wishes. See 
L-ANDliORD AND TENANT, No. 71, 91 0.0 . 257. 

(7) Tenaiu’s houso in village— Ejectment of 
tenant from agncuUural holding — Right of 
tenant to occupy house agamat: will Qf Zamin- 
dar. See LANDLORD AND TENANT, No. 62- A, 
47 Ind, Cm3. G'15, 

Abandonraeot. 

(1) Dop inure from village aftr-r mortgage of 
property— -Adoption of itiutiraui. roendiaant life 
of Ch<»la-'No return to village nuc jwrrriagh— 
Abandonmont: of property and renunciation to 
bo inferred. See HINDU LAW (INHERITANCE), 
No 10. 18 P.W.R. 1918. 

(2) Transfer of portions of oooupanoy holding 
if constitutes abandoninenl of whole holding— 
Traniffer or abandonment by ryot of his 
undivided °h:i,rQ in non-transfeiable occupancy 
holding — Right of co-sharer l.indJord to re- 
enter. See Landlord and Ten. 4NT, No. 21, 
41 Ind. Cas. 704. 

(3) Re-entry, Right of, of landlord on, of 
holding without recourse to provisions of S. 87. 
Bengal Tenancy Act (1886). Bee LANDLORD 
AND Tenant. No. 62-d, 47 Ind. Cas. 147. 

(4) Bait against minors on mortgage— Ques- 
tion of proof ol proper exeoution and attestation 
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Abandonmetit — (ConoZud^d). 

of mortgafi|J-(l^od not raised in written state- | 
ment nor in-^ue framed tberoon thioughout 
trial — Deorr!'' against minor — Right to raise I 
qneslion if abtndouod or waived Sco PLEAD- ; 
INGS, No. 7. 36 M.L.J. 37'J, 1 

I 

Abatement of Appeal. ! 

(1) SetLinq amU aba or dns grounds for i 

— -Cii; Pro. Code, 0. XXII, ?r. 9 and 11. ' 

It io tlio duty of the person, wbn is prosf'cnt- 
ing an appeal, lo keep himself informed of rho 
existenoe of his adversary. A mere plea of 
ignoraficc of the death of rhe oppinito p>.rty is 
not a safiieient gr-^ui'd foe setting aiiMo an 
order tbati an appeal should abiio Muhammad 
AfikaTl Y. Lain, 21 O.G. I'S =45 InJ. Ca-. 594. 
LINDS \Y, .1. 

References: — -4 Ti.rl. Ca'. 75 ; CO P. R. 1911, 

F* 

(2) Death of one app'llint during penaemy 
of appeal —Apphcaii on to vy^ng his hgal 
repr€S''ntative m record madt' b^-^yond tivip 
— Appeal if alates- -lic-Or^ei.mg of tohole 
appeal and di^)osai thereof— Civ Pto 
Code, l90S. 0 XLl, y. 4. 

Held th.iii an appeal b> three joint decree- 
holders did not abav*, ’ent tori'- the whole ouo 
was rc opeiien and couid ho di poted of, even 
though one of the appellants died pending tbo 
appCtil and an appi.jation lo l;ring his legal 
representativea on record was f.-und to bo time- 
barred. Plyarc Lai v. Chura Maul, 84 P.R, 
1918 = 46 Iiid, Cas, 50. 

Che VIS and liKOADWAY, JJ, 

References:— C‘i V.H. lOli; H.R, 1914; 

22 B. 718 ; 27 B. <cj4 , 25 A, 27 ; 20 lr;d, Cas. 
952; 30 M 47:'), Rel. on \ 22 A 222; 4 lad. 
Cas. 3S5. X6f F. ; 62 B.K. 3913 : 4! P.R 1916; 

3 P.R. 1910 ; ^9 P.R. 1917. Dist. 

(3) Joint decree *— Ererution p^ocadings. 
Appeal in — Resvendenf, Dtaihof one, tohile 
appeal pending -- Decca'^ed respondent^ 
Legal representative of, not brought on 
record within limitation per kd— -Appeal^ 
it abates — Ciu. Pro. Code '.Act V of 1909), 

0. XXII, rr, 4, 12. 

An apical arising out of exc-m^inn pr.'Cr* fin 
of a joint decree caiir>Gt pro-"' 1 the 

surviving te«pondtPtfi aloriC, if .'n r. of the dc'TCo 
hclders reppondoniH dies durinc: tho pendency 
of the appeal and his iepal r-' i.rof«nntative3 nee 
not brought on the rrc'.rd within ih? pio^cnbcd 
period. Bakih All Sarkar v. Sarat Chandra 
Roy. 46 1*'.'3. G.'-P. 911 

WOODBOFFJ; and o&JITHLlt, JJ. 

(4) Death of some plaint ifl—appellantfl 
pending appoi*l — Apreal if tG^iily abater'. Hoc 
OCCUPANCY TENUUE, No. 13, iOS P.W.R, 
1918. 

Abalement of Rent. 

Patnidar eat’ tied t.n apply (or, under Bengal 
Tenancy Act. Bee Ben Act VIII OF 1886 
(TENANCY), No. 32, 45 Ind. Gas. 190. 


Abatement of Bolt. 

(1) Civ. Pro, Code, 0. XXII, r. 6, 8, 99— 
Death of defendant before hearing argu- 
menu for which suit u'as adjourned — 
Judgment passed without further hearing 
and without substituting It gal representa- 
tive — Judgment ultra vires and without 
jurisdiction. 

Where, after tbe adjournmoni nf a suit for 
hearing arguments on facta admitted tho 
defcjidf^iit died, hut the Court without any legal 
represent at r VO of the deceased being substituted 
for him, pronoiumed judgmenf* a.^ainst saoh 
drotasod purporting to act under 0. XXII, r. 6, 
Civ. Pro. Co£i^*, held that the death of tho 
defeod.iDl h‘ivirj^ occurred befwr.' tbcconolusioa 
of tho hop.nrg witbi^y tho nitnning of that 
phrase in (). XXIl, r. 6, the judgment end 
docreowen iiUra vk es und paiised without juria- 
diotion which h.id abalcd ou th'* nefemiaub’s 
death and that 8. 99, tJiv. Pr^. Coie, cannot 
o’i“o a dt^frof of jiinsdiCtiop.. Manlramlala v, 
Amber filogh, ll N.L U. 71 =4.:? IriJ. Cas. 161, 
STANYON, .1.0. ' 

References :—H Bora. L 11. 1070. F. ; 19 C. 
513; 26 M. iOl ; 21 3.311 ; 21 A, 33 1 ; L.R.17 
l'>j. 561, R. 

(2) Er parte, order of abaiemciw — Application 
to '^ot asi-ie (j.'Jor - Limitation — N^.luro of snita 
by revers'njur«. B'c HINDU Law iRBVER- 
SIONRKSl, No. 6, (1918) MAV.N. 8S8, 

(H) Resolution bv elector'? of unfitness of 
present incumb- iU of ofiic*^ of Hlahanb and rioo- 
lion of anoi.bt r tbor-to -Suit with Collector’s 
h*av-' U r removal of )n''’ua)b(:n« frr m e ffice and 
properiv and appointment cl tbo elected with 

m I f propt-rLy L'iv*M» i-o h'r -Actv'ilovevi 
Court-fee on valno id pr. pcriy ;f paya^'lo — 
P.:rs?on dented it m*.; p^rt’; plai'itjff to 

. ui -— Death of one of . wo plaiuDjf? to whom 
leave given, suit i' rililc.'!. ?ec' PUBLIC 
CHAJifTIES, No. :i, 97 p 

Abwab. 

(I) Rnigai Tcn^^ncy dc' \VITI of l:'S.5), S. 74 
— Pt - h k OH h — /mpr r/uf m-s f - A’ ?u ban fe men t . 

Peshkosh, a fixod annual sura, levied by 
Government from lakhiMjdri.K’ .-iid nispiHhdars 
Cl r;:.late^ under direct raaiiafv-inc»"t of Govorn- 
meul and paid .iS a contribution iciwardn the ex- 
pense incurred in repair me orabankmout, and 
the pajm?rit of which cornet out oi the land, is 
' not an imposition in the-naiure of an abwab, 

; There was no vice in (he origin of peshkosh. the 
• consideratiou for which was most beneficial 
' work. Lakihml Naraln Roy v. Secretary 
, of State for India in Council, 22 C.VV.N. 
i 824 = 45 0. 866 = 44 Ind. Cas. 497 = 2.S 0 L.J, 
j 295. 

i Richardson and BEACHCRorT. .tj. 

I References:-^ M.I.A, 1 (40),'* 22 O.W.N, 

! 823, Rel on. 

(2) Reg, V of 1812, 3, 3— Whether each of 
several sums mentioned as payable in a lease, 
recoverable as rent^Every sunt which ia consi- 
deration for use and oeoupationt if rent^Full 
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ftb«ab-(Oonc2«^0(i). 

Bewih dscision, on point not arising in the eass 
but accepted for yeaA as good law, if may be 
departed from by Divisiifn Bench Bejoy Blogh 
Dudharla y. Krlihna Behari Bliwaii ‘Jl G. W. 
N. 969 » 41 lad. Gas. 561^45 G. 259. Soa 
Pinal Part, 1917, Oo). 4. 

(3> Peshkosh or annual sum levied by Govern- 
ment for upkeep of embankment^ if abwab. 
An annual sum levied by Government for the 
upkoep of embankments is not an abwab, 

. LongoontiAued payment from time im- 
memorial which in itself is a title in the reci- 
pient oH'bc payment is a good and eii£ficiont 
basis of the claim. Udoy Naralo Jana v. The 
Secretary of State, 22 G.>/V'*N. 823-47 Ind. 
Gas. 297. 

Jenkins, c.j. and Holmwood, .i. 
Reference : — 8 M I.A. 1, R, 

Accounta. 

(1) Suit for rendition of — Partner ship -- Death 
of one partner Suit hgainst his minor legal 
repreaenialive— Whether suiCmo in tain able. 

Held that }> suit for rendition of Hooounts of 
a partnership buriot'&.-s maintainable by the 
surviving partner against ^be minor son of a 
deceased partner, who, iii his lifetime, was 
manager and ha 3 iho accoiini.-hookvS in hie 
keeping. Shankar Lai v. Ram Baba, 16 A. 
L.J. 305 = 10 A. 410^45 Xiid. Giu. 31. 

RICHAUDS, C.j, and BANERJI, J. 

(2) Partiiion Consent decree directing 

parties to fdrnish accounts of villages In the 
res^ciive management of parties — Whether 
such decree can be executed tn perpetuity 
— Rpa judicata— /neowpefewi reference — i 
Decision of Court — Effect. \ 

In a suit for partition, after dividing certain ' 
properties of tbs family, some viiUges wore 
4cft in the posse=;sion of plaintiff and some 
otbers in poss*«ssion of the defendvants and iho 
parties were directed by febo deoreo to divide 
the produce of the villag''-^ and to submit 
aoooonts to each other. The pirties were seeking 
accounts of these vilUges from each other year ! 
after year in execution of this decree. 

Held, that accounts could not bo claimed 4n | 
perpetuity in cxooutiou of the deoroc iu evasion 
of the Law of Prooodarc and in ovasicn of the . 
Court Fees Act, 

Where a roferenoo was made to Judicial 
Commissioner which under 8. 617 of the Oivil 
Procedure Cede. 1882, was incompetent, the 
opinion expressed upon such a reforenoe cannot 
operate as res judicata. Also the opinion is not 
an adjudication. Even if it were an adjudica- ! 
tion the Court is not bound to perpetuate an ! 
error. Zeihwantrao v. Dattatraya Krishna, I 

45 Ind, OaB.^201. | 

MITTUA*, A.J.C. j 

Reference 22 B, C69, JR. j 

' (3) Provincial tSmaXl Cause Courts Act (IX 
of 1887). Art. 31 — Suit for accounts, , 
Nature of — Suit for money paid at ' 


ioooaDts— (Conefttded).* 

• defendanVe request^ Necessity to look into 
accounts. 

In a BvAt for money paid {|t the defendant’s 
request, the mere faot that accounts have to be 
looked into in order to ascertain the correctnasa 
or otherwise of the amount claimed by plaintiff, 
would not render the suit one for account under 
Art. 31 of the Provincial Small Cause Courts 
Act. Ukkandan Nair v. Sankara Varma 
Rajah, 24 M.L.T. 463 = (1918) M.W.N. 717. 
KUMARASWAMY Bastry, j. 

References:— 281/1. 394 ; 19 M.L.J, 43 ; 24 
M.L.J, 693 ; 27 C.L.J. 96, R, 

(4) Ascertainment of exact baliince after 
examination 6f accounts— Settlement by com- 
promise — Difforence — Sertlement of accounta 
by oompromi^e if can bo reopened. See APrEAEi 
(SECOND APPEADJ, No. 21, 62 P.L.R, 1918. 

(5) Refusal to render aoobunls— What should 
ly proved. Bee LIMITATION ACT (1908), 
No. 110, 43 lud. Gas. 670. 

I (6) Suit for, by princip.al against agent— 

: Agent, Death of. during pendency of suit — 

! Legal repreaeiiuativeB of Agent, Liability of— 

I Procedure to be followed in suit. See PRINCT- 
; l\AIi AND AGENT, No. 5, 47 Ind. Cap. 371. 

‘ (7) Rendition of, Suit for, by agent of 

, Limited Co.~ -Mairtamability of, after audit— 

; Audit, Effin*. rf. ab between sharohnldera and 
i directors. Sec PRINCIPAL AND AGENT, No. 6, 

: 9 P.L.R. 1918 = 86 P R. 1917 

(8) Suit for ascertained sum of money 
claimed from defendant as sole manager of land 
AS plaintirf’s f-biire cf produce of such land if 
suit ior. See PROVINCIAL SMALL CAUSES 
Court, No. 14-a, 3 Put. L J 423. 

(9) Long misappropriation of trust funds by 
trustee, his father and grandfather— Liability 
of truFifC to acr*our>t for the misappropriation 
of his predcoefisord — Ccuirt.'; ii empowbred to fix 
period during whioh accounts should be render- 
nd by truMee. Sos PUDLIC ClI.ARITIES, 
No. 1, 35 M.L.J. 661. 

flO) Adjudication of-'Suit for, by mortgagor 
without asking for redemption, Mamtainability 
of, Bee RES JUDICATA, N0..22-C. 47 Ind. Gas. 
21 . 

AccouDti Suit for. 

Wbat is — Small Oanso Court, Jurisdic- 
tion of — Tcyt to determine, Plaint not written 
Btateinenfe. Sea SMALL CAUSE COURT, 
JURISDICTION OP. No. 2, 43 Ind. Cas. 756-3 
Pat. L.J. 423-4 PaL L.W. 70. 

Aocvetlon. 

(1) Execution sale, Land purchased at— 
D)c]araiiou of title, Suit for. to— Plea, accretion 
after sale, but finding accretion before sale, 
Effect of. Bee CERTIFICATE OF SALE, No. 1, 
46 liid. Gas. DOS. 

(2) Poesession, Suit for, of land as contigip 
OUB accretion— Accretion, Nature of, Proof as 
to, Neoesaity of. See POSSESSION, SUIT FOB, 
No. 1, 16 Ind. Cas. 555. 
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Ickaovledgment. 

Sucoeasion by reveraiouera — Aoknowledg- 
ment by onc--Whelhee biuda others. See 
Limitation act (1906), No. 81, 43 Ind. Cus. 
351. 

Acknowiedgiuent of Debt. 

(1) Limitation^ Acknowledgment of jtuig- 
ment-dcbior after Attachment^ effect of^ as 
agams! anction-purchaser. 

An Acknowledgment by the Judgment debtor 
niAy £.iiVe limitation against the auction- 
purchaser, but such acknowledgment if made 
after the attachment cannot prevail against the 
auotiou-pucobascr who is entitled to have the 
property purchased by him ia tha Cv^nditicn in 
which it was as the time of attachment. 
Rajeehwarl Dagl v. Binoda Sundarl Daai. 22 
O.W.N. 278 = 41 Ind. Oas. 538. 

Chattkr.ip^e and Walmsley, jj. 

References ;—8 LA. Go ; 22 C. 900 ; IG B. 
197, R. 

121 Rarlnership''^ Acknowledgment by partner ^ 
tf binding on pai Oiersliip— Direct evutence 
of authority to co-partner to make acknow- 
ledgment tf necessary — Limitation Act 
(1908), Ss. .0, 21 (2i. 

Held (by the Full Bench) that, in the absence 
of direct evidence that a oo-contractor or 
partner has specifically authorized his co- 
contractor or partner to make acknowledgments 
or payments saving limitation on his behalf, 
suoh authority can be inferred from other 
aurtoundiug eitcums^^nccs, such as the position 
of the other co-contractors or partners in the 
business, though ii cannot bo Uid down what 
oiroumstaucea should be deemed sufficient to 
warrant the inference ia). Pandirl Yeeranna 
y Grandhl Yeerabhadraawaini, 31 M.L.J. 
373 = 41 M. 427 = 7 b.W 652 = 28 M.L.T. 261 = 
(1916) M.\V,N. 285 = 15 Ind, Cas. 18 iF.B.i. 
AYLI^'G, COUTTS-TKOTTER and SESHA- 
GIRI AIYAK, jj. 

References -.-(a) 36 M. 112 (116); 32 M. 
121, overruled] 37 M. MG; 19 Bom. L.R. 86 
(95) ; 39 B. 26J ; 32 A. 51, R. 

(3) G%asU notion of document purparti?ig to be 
— iwp’tied acknowledgment '-Acknowledq’ 
ment if can be spelt out if liabHUy sub- 
sisttng. 

A liberal oonstruction should bo placed 
upon dooumoutB purporting to be acknow- 
ledgmeir.s (a). 

An aokr.owledgmenti may be implied a.s well 
as express and can do spelt out if the liauility 
is subsisting (5). 

The plaintifi, the a-saignoe of a debt, wrote 
to the defendant a letter requiring him to 
credit the amount duo under the assignments 
in a specified manner and to pay him the 
balance .wid the defendant wrote in reply that 
he jculd Out pay because. no assignment deed 
was shown to him and also because there were 
oounter-claimarjtd olaimiog the amount fcE 
themselves. 


loknovledgment of Debt^(Ooniinued}» 

Held that the defendant’s letter did oontaiu 
an acknowledgment of liability. A. Sabba 
Rao V. Paraiurama Pattar, 34 M.L.J. 651 «« 

16 Ind. Gas. 973. 

SISSHAOIRI AIYAR, J. 

References (a) 25 0. 844, F. (b) 35 A. 137. 
F.; 6 M. 182 j 20 M. 239 and 36 M. 68. D', 

(4) Civ. Pro. ‘Code, Ss. 47, 96. 0. XXXIV. 
r. ^—Application for passing final decrebt 
nature of— Order on application if appeal- 
able — Statement contained in application 
for extension of time^ if will constitute 
acknoiuledgmfnt— Limitation Act, 8. 19, 

An application under O XXXIV, r. 5, Civ, 
Pro. Code, for thfc passing of ihe final decree 
was dismissed as being barred by limitation. 

Held on appeal that the order on the appli- 
cation was not one passed under S. 47 oi the 
Code but wa^ appealable under 8. 96, as it 
finally adjudica'icd on the rights of tbo 
parties (a). 

The decree p-i.'.&ed in a mortgage suit having 
bi'CU held executable without a final deoreo for 
sale being passed, tba ix^ortgagod propertios wore 
prv'iclaimed for sale, >T.rid the mortgagor in an 
application for an adjournment of sale stated, 
'* 1 have applied for extension of time till 
reopening of Court to pay the plaintifi the 
decree amount. 1 pray that the sale may be 
adjourned.” The decree was subsequently held 
n-)t executable and on the plaintiff ai^plying 
for the passing of a final dnorco a plofJi of 
limitation wa.s raised. ^ 

Held that the statom'^nt of the defendant 
oontaiued a Hufficient acknowledgment within 
the meaning of 8. 19 of the Limitation Act. 
It H not, ijocossary that- iho acknowledgment 
should also bn oi everv legal step necessary for 
enforcing tbo right (5? 

The .substantial right claimed by the plaintiff- 
mortgagee in an application under O. XXXIV, 
r. 5, his right to rcalnc the decree amount 
by Halo oi ilio mortgaged properties through 
Court. Subbalakihml Ammal y. RAmaonjam 
Chetty, 35 M.L.J. 562 = 0 L.W. 526=24 M.L. 
T, 18G = (1918) M.W.N 792. 

BPRNCEU and KrISIINAN. JJ. 

References : — (a) 30 M.L.J. ItG ; 38 A. 21, 
Appl, (6) 25 C. 611, Rel. on. 

* 

(6) Suit for dissolution of firm — Appoint- 
ment of Receiver — Receiver's acknowledg- 
ment if and lohen binding on firm— Civ, 
Pro. Code, 0. XL, r. 1 {d}-— Limitation 
Act, Ss. 19, 21. 

Where during the pendency of a suit for dis- 
solution of a partnership, a Receiver is appointed 
with power to do all things neoeesary for the 
realisation and preservation of the assets of the 
firm, be may be a person ' authorised to,’ make 
an acknowledgment binding on the firm within 
the meaning of 8. 19, Expl. ll of the Limita- 
tion Aot, if the acknowledgment was necessary 
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Ackoowledgmeiil of Debt-*(Conftnt^ed). 

for the preservation of the partnership assets. 
Lakihmnanen Ghett]^ v. Badayappa Chetty. 
35 M.L.J. 571»6 L.W. 694»(1918) M.W.IA. 
877. 

abdur Rahim and Oldfield, jj. 

References 26 B. 221 ; 17 A. 198 ; 31 M. 
221 ; 30 A. 122 ; 16 M.Ij.Ti 189 ; 19 Bora. L. 
B, 86 ; Chmnery v-. EvavLS, 11 H.L.C. 115 ; 
Whitley v. Irowe, 26 Beav. 121, K, 

•(G) Limitation Act (IX of 1908), S, 19 — 
Acknowledgment of liability -^ Right claim- 
ed must he ackmwleUged. 

The afiknowledgmont referred to in S> 19 of 
the Limitation Aot must be an* ackuowlcdg- 
menc of liability in respeot of the right claimed. 

A possossory mortgage was created in 1897, 
the rportgagee never got p.is^OKtion of the 
mortgaged property. More than 17 years after 
the date of the mortgage, a suit was brought 
for possession by the mortgagee. For bringing 
the suit within limitation retMneo was placed 
on an acknowledgment SS liability contained 
in a saie-dee:] exoouted by tno m -rtgagor 
ill i906. By this sale tiansiction, some money 
wi*! left with the vot^oo with a diiejiton 
embodied ni the dct d to pay the same to the 
nijitgagoe. Heldt that, ii thcio was any 
aeknowledgranit, it was with respeot to the 
liability to pay th*? money duo on the mortgage, 
lukI it oouU not b- aviiilou of to give a trosh 
start of iimihitiou for a suit for of 

thj mortgaged property as WAi^ orough'i by *he 
mortg.v:ec. Beni Madho v. Bir Bal Singh, 
21 O.C. 151-= to lud, Ciid. H13. 

LI^TDSAV .1. 

f7i Limitation Act (190S), S. lO^Suiton 
premtsfic^ry ?i^tf* ■ Deposition made oy d^'iend- 
ant in an dh^r' suit but naithi? signed by 
him nor his duly authcjtis>'d ^ujeni—rieas 
• of deferuhtnt in anoLher siitt c-iiling upon 
vlainiiff tj uroduci vro^nissory noi,e in 
, question in th it - Deposition and pleas 
whether consfitute acknowltdnmvnt of 
liability. 

In A suit on a promissory notf 3 a dopo’^ition 
made by the defendant in an appeal before » 
Divisional rJudge and a writtou siatement fifed 
by him in tho origmal suit prior to the apooal 
were retied upon as oonstitating a valid ao* 
knowledgment of liability within the moaning 
of S. 19, Limitation Aot. Held that the 
deposition not being eigued by the defendint 
nor by the agent duly authorised by bim in 
that behalf did not amount to a proper 
aoknowledgment and could not save limita- 
tion ^a). Held also, that the mere fact that the 
defendant, in the written statement referred to, 
called upon the plaintiff J,o produce tho pro- 
missory not^ adverted to in the plaint in that 
other case was iasuffioient to establish an 
acknowledgment of liability in respect of the 
promissory note which was the foundation of 
tho present claim. Kapur Ohand v. Narlojao 
Lai, 34 P.R. 1918-45 Ind. Gas. 99. 

BHAH-DIN, O.J. 


Acknowledgment of Deibt— (ConcfikZcd). 

. Re/ewwcM (a) 194 P.W.R, 1911, F.; 122 
and 145 P.R. 1889 and 16 P.R. 1891, D, 

(8) Interest, Payment of-^In teres t paid aa 
such. See LIMITATION ACT (1908), No. 77, 27- 
C.L.J. 141. 

(9) Mortgage— Part-payment — Payment by 
mortgagor. Bee LIMITATION ACT (1908), 
No. 78, 16 A.L.J. 790. 

(10) Illiterate person's mark afifixed beneath 
endorsement written by third persen— Hand- 
writing if sufficient to satisfy pro;i^iso to 

B. 20 (I), Limitation Aot. Bee LIMITATION 
ACT (1903), No. 8i, 2H G LJ. 222. 

(11) Bub-mortgagec, Receipt by, of bis share 
of interest from mortgagors within six years of 
suit — Cause of action agamst principal mort- 
gagro if kept alive by a t;ub -raortgagee. Bee 
LIMITATION ACT (1903). No. 35. 3 P.R. 1918. 

ifckaowledgment of Liability. 

Suit on a promissory note — Limitation 
Bey uinf ion (I V*o/ 191 1), Ss 20, 21 — Part- 
paymerd by duly authotised agent--- Lawful 
guardian — Hindu law— Joint family 
Collaterais impleaded in the suit. 

Tho pliiiutiif, in support, of an aJlcg^ilion that 
fais suit on a promisaory note wah in time, 
relied on an alleged part-piiymeir. by the father 
of a miijor, wboHS lawful guardi.in was at the 
time of tho alUged payment her husband’s 
mother, but did not. (xpliin how the mother- 
in-law’s authority w.rs ousteo, merely alleging 
tbcit the laiher was de facto guardian of the 
j minor : 

I Held that the pletdings did noL Ule'go a 
[ P'fcjmcut by an agent duly Autbr.risfid within 
bho moAuing of B. 20 of the Limit.ilion Regu- 
Utioo ciiid that the claim was baiTfed by limi- 
tation. 

The i|iiCP.xoij V. bethel colUitL'nl jyeuibora of 
the joint iHinily rf maker of a promissory 
note can bo iiiijjiV- iu a ^uit oo the uote was 
reforrod lo but i. '.t dociuid. Seshadrl v. 
SavlthFainma, 2,> Mys. C C.R. i67. 

MiLr.EU, C.J. and PabaMASIVa Xyer, j 

lieferenccs .—17 Mys. C.C.R. 133 ; 17 My^ C. 

C. H. 175, Ii. 

Acquiescence. 

(1) Real owner of property allowing another to 
appear as owner— Purchase oy third person for 
value from such ostousibJo owner — When real 
owuoi estopped from assoecting his title— 
Circumst.auoeB negativing acquiescence of real 
owner— Notice. See BEN ami TRANSACTIONS, 
No. 7, 73 P.R. 1918. 

(2) Acquiescence and laches, Difference be- 
tween. Boo Limitation act (1908), No. 186, 
41 Ind. Gas. 726. 

(3) Rent, Enhanced rate of, for garden 
crops, Custom as to, Flea of, negatived — 
Acquiesoenoe, Effect of, on such disposal. See 
Mad. act Vlll OF 1865 (Rent Recovery), 
No. 1. (1916) M.W.N. 732 (P.O.). 
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loqiQlescence— (Concluded) . 

(i) Hindu Law—Oift, Suit ohalleApiing a, by 
reversioners, Delay in 61ing, if amounts to. 
See Hindu La\v.(8ucobssion), No. 2, 196 
P.W.R. 1917 = 11 P.R. 1918. 

lot of God, 

Meaning of— Damage to adjoining tuall^Rain 
water collecting in the debris of fallen house 
— Liability to compensate the owner. 

The term * Aot of God ’ is limited strictly to 
those cl '.c^es of ice vi:, able uocidents whioh are 
oocasioued by l.bo elementary forooa of the 
nature uuooinieetei’ with the agency of man or 
other causes. It (l^es not include oases of 
damage which could have boon prevented by 
such an Jiimount of forejighi ^.nd o\re as oiu ho 
reasonably rxpecica from an adjoining owner. 

Held that a person who allows rain water to 
collect in ibe m'Uc/inls anti the debris of his 
fallen house and thus to cause injury to an 
adjoining wall m'k^s himseli liable to compen- 
sate the ow'uf of tho wall for the damage- 
sustained bv him. Lallu v. Fazl Haq, 31 0.0- 
295. 

KANH.\iY\ T.-AL. a l.C 
Reference^ [—Fietc^'^r v. RylandSi L.R. 3 H. 
L. 330 : 31 169 ; 9 B jm. L R bOi, RU. on ; 

28 B. 173 ; 30 P R. IS'ii, Disi. 

Act of State. 

Ncgligoucfl oC JMiuicipahty low.icii p:k5‘SengcrH 
of repairs to road — Oonsequeat injury to 
passenger— \Vhe*;her auch m.oiQiS.iaco act of 
state. 8^2 Toar, No. 1 , 11 M, 533. 

Acts. 

1. — iMPEHlVl'i ACTS. 

9. -BBNG.AL acts, 

3.— BlHAU AND OBLSSA ACT.S 
1.— POMi.VY rtClS. 

5. — PUUMA *xCTS 

6. — i IIOVINCES ACTS. 

7. — M.»Dms \CT-., 

S.— OUDII ACTS. 

9. — PUNJAii ACT.S. 

10. — United Promnces acts. 

/.--Imperial Acts. 

Act KIX £jf 1841 (Property Protection), 

(1) S;?. 3 and 1— L’rovi^nonfj of «ec-i.on.s ignored 
by Court and order pas-oi --Applioation for 
tevi^’on of ord-jr Other open -Pro- 

cedure. SseREVISfON, N'.. M. 31 P.L.K. 1918. 

(3) 3. 1. Seo No. 1, supra. 

Act XXI of 1830 (Caste Diaabllitles Remo/al). 
( 1 ) Hindu wiiiow tJon?xyi^ion to Mahomeda- 
nism^-Mutrying a M-Fk^vi^daji husband— 
Rights in property of first husband not lost 
— Hindu Widow Rt-mar^iage Act (XV o/ 
IS&G). 

The Hindu Widow Ro-marriago Act is con- 
fined in <t:j opoi.atioa to a Hindu widow 
remarrying as such. It doss not apply to a 
Hindu widov; who bcoomos a convert to another 
rGligic;n and tbou re marrie<«. 

Where a Hindu widow beoomea a convert to 
Mabomedaoism and then marries a Mahomedan 


1.— Imperial Acis—{OontinuBd], 

Act XXI of 1880 (Oaste nisabllltlec Removal) 

— {Concluded). 

husband, she cannot be deprived of the estate 
which she bas inherited from the Hindu 
husband (a). Karnam Ghowdappa v. Karuam 
Narasamina, 23 M.L.T. 81=^7 L.W. 411 = 
(1918) M.W.N. 274 = 44 Ind Cas. 299. 
SkSHAGIBI AIYAB and NAPIER, J.T 
References:—{a) 35 A. 466, F.; 5 C.' 775 ; 
19 0. 289, R. 

(3) 8. 1— Rights i;i ost.^to of first husband of 
Hindu widow remarr}iug Mahomedan alter 
conversion to M,|homodaiiif,m. See HINDU 
Law (WIDO\\0, No. 14, 35 M.L.J. 317. 

Act XV of 1856 (Hindu Widow’s Re-marriage). 

(1) Applicability of, to Hindu widows embrao- 
ing another religion and then remarrying. 
See Act XXI OF 1850 (CA.STK Dl.SABIUrTIKfc- 
KEMOVAU), No. I, 23 M.L.T. 81. 

(2) S. 2— Rights in of fitst husband of 

Hindu widow runaro^h'T MLiuomedati after 
coavei^um tu M v!ioni.'<. inism. See HINDU 
Law ;W'IDO\Vi, No. 85 M.L 3, 317. 

Act XLV of 1860 

Sue PKNAli CODl*:, 

Act XX of 1863. 

Sjc Religious Endow'ments aot. 

Act 111 of 1863 tCarriers) 

See Cabkieus act, 

Act X of 1863 (Succesfeiou/. 

Soe Succession act. 

I Act XV of 1863 (Farfal Marriage and Divorce). 

(1) S. 17—Dcdtgales appointed under the Act 
beiyig unable to understand the English 
language, imfit to act as such-^ Appeal— 
Ckfillenginq the fitness of the delegates for 
the first time in appeal — Validity — Civ. 
Pro. Code. 190H. O. XT, r. 21— Failure 
- by diifendanl to press for production 
of the documents, at the trial— Effect — 
Evidtincc Act. S. lA^^—StaUmrnt ofvntness- 
es iecerded for .special purpose v)hen privi- 
leged— Fressing for—Froduetton of such 
statements after verdict— Effect, 

Held thaf therr. m no preoedont for a doYogate 
under tho T^aiai M image and Divorce Aot 
being uballcDgcd, us to bis to act as 

sueb. for tho first time in appra!. 

Held ibat, where a party failed to press for 
the produotioTi of documents under 0. XI, 
r. 21, while the suit Was proceeding no penalty 
for their non-prnduotion can be M'kod for the 
first time after the caHO is closed. 

Obitur dictum. If tho sLatemonta ofoiyitneBnee 
were recorded for tho spootal purpose of being 
shown to the plaintifi’a legal advisers only to 
ascertain whether there was a fit ease to go to 
Court, then they would be privileged under 
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L^lmperM Acis-^iContiMt^dh 

lot XV of 1868 (PavBi Marriage and Divorce) 

•^{Concluded). , 

B. 129i Evidenoe Aot« but not otherwise. 
Dlnbat v. Fromroz, 43 Ind. Gas. 71- 

Battbn, a.j.c. 

Reference 17 B. 146, B, 

Act IV of 1809 (Oivoroe): 

See Divorce act, , • 

Act VII of 187,0 (Court Fees). 

See COURT Pees Act.. 

Act I of 1871 (Cattle Trespass). 

S. 22— Suit ' for damages )or illegally im- 
pounding cattle —Burden of proof —Special 
remedy provided by statute— -Election of 
pdrty to pursue special remedy or cowwtun 
law remedy, 

Whoce a plain: iff brought a suit to feoovcr 
damages for ii<cg^U irapouni^ing of his cattle, 
and the dafendant ^ought^to juf-tify the .«orzuro 
of lh-^ cattio, held that the onus fay on dcfcnd- 
ans who ir. substance stated an affiruiativo. 
Prima facie tT deocivf- a man of his propcn-y by 
distwirbiiic; hu poe^cs.sio'J is to do him a legal 
wrong in:i £o to i ive him a ciUde of action in 
tort. 

In wheri a spcoik] rjrnedy is provided 

for t\ ci* lubil'ty already existing at 

common law. Lno party sviin^ hay his election 
to pursue cither :ho oomraon I'-*vy remedy or the 
statutory rt-mecly, unlejjs the r.tiiu o contalub 
word'i ^hioh exoressly or by necessary impli- 
cation er^h'Je the common law remedy. Bala 
Y. Yithu, 41 Ind. Cas. i.}?, 

Drake-Brockman J.C. 

References 8 M.I.A 103 ; 15 W.R. *274 ; 16 

C. 159 ; 9 Jil, 3 ; 8 il. iG6. Appr. ; 2 C L.K. 

341, R. ; 5 Tnd, PtSL, ; 27 M. 4S3. 

.7^'. 

Act XXIU of 1871 <Pcuilons). 

• # • 

S. i —Suii for declaration — Share in kulkarni 
Vi\t.m—Ger(iticalc from tlu Collector, 

A suit (a .'ibiain a declaration that the 
plaintiff is the owner of a share in a kulkarni 
valan falhi within fbe puivi^w of 8. 4, Pensmns 
Act, 1871. iud cannot be oniariain'^d in nbyeuco 
of a oertifioatu from the C'dleotor (a). Bal- 
krlibna Sumbhaji Ghate v. Dattatraya i 
Mahadev Qhatc, 20 Bom. D.R. 325 =>12 B. 
357 = 46 liid. Caj. 680. 

SCOTT, C.J. and BATCllRriOR. J, 

Rfl/erenccs : ‘-!al I B. 76; 29 B. 480; 14 j 
Bom. L.R. 938, P.; 18 B. 61G, D, j 

Aet 1 of 1872 (Evidenoe). 

Bee Evidence act. 

Act IX of 1872 (Contract). 

Bee CONTRACT ACT. 

Act XY of 187i^(Chrlitlan Marriage). 

See CHRISTIAN MARRIAGE ACT. 


/iDperiEl Aefv— (Conttntwd). 

Act yill of 1878 (Nortliern India Canal and 
t Drainage). 

(1) B. 30. See Mo. 3, infra, 

(2) Bs. 23, 20— No proceedings taken under 
sections— Canal department if can temporarily 
empower person to irrigate from private water 
course of another— Canal department if can 
confer permanent right irrigation and if can 
upset Civil Court's deoision. See KKMaNO, 
No. 6. 177 P.W.R. 1918. 

Act X of 1878 (Oathi;. 

See OATHS ACT. 

Act IX of 1875 (Majority). 

S. 2 — Excseption mentioned in seotion if 
applies 10 dcAver. Bee MahOMEDAN LAVt' 
(DOWER), No. 3, 23 M.L.T. 78. 

Act I of 1877 (Specific Relief). 

Bee BPT5C1FIC RELIEF ACT. 

Act IX of 1879 (Court of Wards). 

S, 55— Manager of Court of Wards— Power 
to msUtuie suits loiihout Cout t' s sanction— 
Suit, if can prr^ceen without Court’s order. 
The L'.vv giVC i tho manager of a Court of 
Ward^! power to file a suit in a».fcicipation of the 
oaucticu when ihci ruit would otherwise be 
ijirrcd by limit jiion. Such a couric should be 
adopted where :keiO k, very li-tle time left to 
get tho fUithon y of the Court of Wards. 

Though a plaint raav bo filed in order to pre* 
vent a suit from being barred by limitation, the 
suit shall not bo proceeded with except under 
the order of tho Court If a suit be proceeded 
With without auL‘h order, all proceedings taken 
subicqacaily to the fiiiug of bhe plaint, being 
without jurisdir'tiOD, Bh^uld be set aside. 

In the circumstances of the case, the land 
being ohur 1.4ud, iho m tnager of lha Court cf 
Wards wa:i held juswfied in instiiuLiug the suit 
without the au norityof the Court of Wards, 
alibougii there was some time between the 
date cf tho instiuiicu of the euit ahd the date 
on which the would expire from tho 

time when the cause of action arcbe (a). 
Dlgendra Chandra Sen v. Nrltya Gopal 
BUwai. 27 C.D.J. liJj=»22 O.W.N. 419 = 43 
Ind. Cas. 1S4. 

CUATTERJEA and RlCHARDSOg, JJ., 
Reference ;--(a) 16 C. 80, R, 

Act XYIl of 1879 (Oekhan Agrlculturilti 
Relief). 

See DEKHAN AGRICULTURISTS RELIEF 

A CIV 

Act XYlll of 1879 (Legal PractUloneri). 

Boo Legal Practitioners’ act. 

Act V of 1881 (Probate and Admlnlitrailon). 

Boo PROBATE AND ADMINISTRATION ACT. 
Act XXYl of 1881 (Negotiable InitrameDti), 
See Negotiable instruments act, 

Act II of 1882 (TruBti). 

See Trusts act. 
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i.^lmperla! Acts- (Continued). 
let IV of 1882 (Tramfev of Property). 

Boo TRANSFER OP PROPERTY ACT. 
lot y of 1882 (EaBementi). 

Seo Easements act. 

Act VI of 1882 (Companies). 

See Companies act. ^ 

Act XIV of 1882 (Civil Procedure). 

Bee Civ. x^ro. Code. 

Act XV of 1882 (Presidency Small Cause 
Courts). 

See Presidency Small cause Courts 

ACT. 

Act II of 1886 (Income Tax). 

Bee Income Tax Act. 

Act VII of 1887 (SuPb Valuation). 

See SUITS Valuation act. 

Act IX of 1887 (Provincial Small Gaujie 
Courte). 

See Provinci.al Small Cause Courts 
ACT. 

Act VII of (839 (Sticceealon Coitificate). 

See Succession Certificate act. 

Act YIII of 18 ’j 0 (Guardlena and Wardii). 

Seo CtUarduns and Wards Acr, 

Act IX of 1890 (Rallwaya). 

Bee Railways act, 

Act IV of 1893 (Partition). 

See PARTITION act, 

Act I of 1891 (Land AcquiaUlon). 

See IjAND ACQUismoN act. 

Act X of 18C7 (General Glausci). 

See G KNK R A L C L *» Uij E S A CT . 

Act 11 of 1899 (Stamp!. 

Seo ST.iMP ACT 
Act IX of 1899 (Arbltratloul. 

Ss. 5 and b—Apvointmenl of arbitrator — 

E UlcI-- P roved if arbitrator neglects to | 
act. 

Where partL.H appoint- a. person ai^ their 
arbitrator, »•, it* icrevo-:aijlc ’vi>bnui leave ti the 
Court under S. 5 l-I the Wboco an arbi- 

trator negleoted (o act, tho parii^'Ei cibouid adopt 
the* procedure prc.scfjoe'j luidor B. 8 of tne 
Act. Dwarakapraiad v Firm of Dipchand 
Pariaram. 44 lud. i'-.m. 1^60^ U S.Li.R. iOi. 
CROUCH. A.a 0. • 

Act Vll of 1904 (Ancient Monnmenti Preier- 
vatlon). 

8sn 10, 21 — Land Acquisition Act (1 of 
1894), St, 63, bi—Award by Court — Appeal to 
High Court — Jurisdiction— 'Practice. Vlabou 
Narayan Valdya y. The Dlatrlct Deputy 
GoHor.tor, Aolaba. 19 Bora. L R. 917«42B. 
10C«=-4y Ind. CaR 480. Bee Final Part, 1917, 
Col. 95. 


l.—imperfal Acis-^f Continued), 

Act III of 1907 (Provlooial Inaolyeuoy . 

Bee PROVINCIAL INSOLVENCY ACT. 

Act y of 1908 (Civil Procedure Code). 

Seo CIV. PRO. CODE. 

Act IX of 1908 (ilmitatlon). 

Bop Limitation act. 

Act XVI of 1908 (Regtatratlon'*. 

Bee Registration act. 

Act 111 of 1009 (Preaidency Tovrna Insolven- 
cy). 

See Presidency Towns insolvency act. 

Act II of 1910 (P.aper Currency). 

S. 90— Document payable on demand how far 
offends section, 

A dociiriieut whiob is payable to the bearer 
who brings it to tbe place of paynient on the 
order of tbe payee doed not ollcnd against 
S. 26 01 tbe Paper Currency Act, for there 
must be an endorsement by the payee. 

40 M. 685 and (19W) M.W.N. 778 referred to 
casts where thcfo waa oo itcofcfsnjy for an en« 
doracmtnl before payment oiri be dc-ni.a;m.;d, by 
the boiicr of it who iSgUOt tho payee under it, 

A nolo which docs not dx any dato for 
paymotit/ is an ou-demand nolo : also, a note 
will bo conatrueti .as an rri-dcmand note, if it 
is I'O expressed. Tlttii Gopalacharlar v. 
Maiyappa Chetty, (1918) M.W.N. 177 = 8 
L.W. 601 = 45 Ind. Ci8. 22. 

SESHAGIRI A1V\U and NAPIER, JJ. 

Act IX of 1910 (Electricity), 
j S- Sell., cl, VI, sub clauses 1, and 3 
— Fuse or cut out— S’ ’^ vice tine. Costs of 
rniifitenancc of — Liibiluy (/ licemee- 
Installation y detect ivc ConsumfY^ whether 
liaiU to pay foe '.iii- cui-out. 

Held, that : — 

1. A Tuflc 'ir cut-oui is a necc: I'.rv pvrt of 
i the tiorviiQ-iino a»m i.*-. kc-pc under Lh». lie i.^co'a 

seal. 

2. The lireuae; is boui:J to bear tnt cost 
of maintenance of the M;rvic''-luje, whether 
or not It has beeu imtijiy paid for oy the 
coii-umcr 

d. If toe co/V'Umoi'.'* mhtallalion i.'; def. olive, 
the licuoseo is cntitl^^d to Ui^icjiitmue tbe 
supply if o^uitgy to him. 

4. in cas 2 of a du-iputo to any alleged 
defect, the Iiceruco can take action under 
oi. VI, dub<ol. I3), of the Sobedufo to tbe 
Klecliioity Act and refer tbe matter to an 
Elcolrio XnspCL-ior who shall decide it. 

6. If the licensee contiuuos to supply energy 
to a aonsumer when be kuowR or reason to 
believe that the latter’s inatalla'dcn is defective, 
be does so at his own risk, and tbe oonsumer 
is not liable to pay for a now fuse or out-out, 
if tbe old one molls owing to A defect in 
his inatalUlion. The Lahore Electric Supply 
Company v. Durga Oai, 77 P.L R. 1918 = 79 
P.W.R. 1918=86P.R. 1918 = 46 Ind. Oas. 171. 

SOOTT-BMITH, J, 
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I, ^Imperial Acis—(CorUiniied), 

Act II of 1911 (Pfttenti and Deitgoi). 

(1) 8$. 6, 17. 43. 66. 64 and 67 and Form 
No, 30—* Novelty \hand-^ Design^ Wriei 
hand^Jurisdietion of tke Controllers'^ Non- 
insertion ” or ** omission ” from the regis^ 
ter — “ Cancellation ** — English Patents 
and Designs Act, 1907 (7 Ed, VII. c. *29)— 
8pecifio Relief Aci*\l of 1877), 8, 46— 
8, IQsNew Original DesignsNovelty and 
originalitysTest of noveUy-^Novelty in 
aifiplication — Articles of an analogous 
. * character, 

Tho appellant applied, to the Couirollei* of 
Patents and Designs for the registration of a 
design, (feseribed therein, in class 1, calling it 
tho “ novelty band. The Controller registered 
that design. The respondents, 13 k Co., 
applied to the Controller for oanocllation of the 
registMtion, and, after hearing both parties, 
the Controller cancelled the registcatioti. Upon 
that the appellant moved the High Coact under 
8. 46 of the Speoido Relief Act, 1877, tor an 
order that the Controller of Patents and 
Designs should place fhe design upon the 
rogistoc of Designs in Luch manner, as this was 
on and prior to the cai.c^ilation. 

That the ('oni|oIicr. upon the appli- 
cation of 13. & Co., had no jarisdictiou to 
cancel the registration. 

The ordinary way of exi^angitig the registra- 
tion of a design iti to apply io ibis Court under 
Q. G4 of ihe I’atiouls and Destgns Act of 1911, 
Tbo only persons who can apply under S. 62 
of the f'LUeuts and Designs Act, 1911, are the 
registetod proprietor or eoinc person in whom 
his interest is verted. 

The words “non insertion in or omissinn 
from tho register,** m 3. (34 do net include 
cancollalion,” and so the High Court cannot 
interfere under i.bat ..section when there has 
been an improper c.inooiUiiou. 

. Form No. 20 (imder the Piloiits and Designs 
Act, 1911) must be limited to applications by a 
registered owner, though it has been framed in 
•a general way. 

Under 3. 46, Specific R;;iie( Act, the High 
Court can iulorlcre when, in cho opinion 
of the High Court, i,bj doing or lorbc.iiring of 
tho required act is ‘* consonant to right and 
justice.” Therefore tho High Court, before it 
can direct (he Controller to restore ihe 
registration of the design, has to conbidor 
whether the design is new and original. 

A bracelet was produced before tho trial Judge 
manufactured by Messrs. Cooke and Kelvey, 
Calcutta, which was in use for about five years 
prior to the registration of tho design in suit, 
and which was designed like the ** novelty” 
band. Tho design in suit was for holding a 
wrist watch : | 

Held, that though tho shape of tbo ‘‘novelty” | 
band by itself could not be said to be new aud | 
original, the application of it to a watob to be 
worn on the wrist was for a purpose so different j 
from, and for a use so dissimilar to. the pur- 
pose and use of.the bracelet that the design in 
question might be said to be original. 


i.siajperlal Acta-^iContinued), 

Act II of 1911 (Patents And Desigos)^(CZd.). 

• Per Woodroffe, J.— There was novelty in 
applying what was an old thing to a hew use. 
If that was so, tho design should be proteoted, 
provided it was not merely, to use the words of 
the cases, analogous. 

Sanderson, C,J’ (approving Fletcher, J.j— 
Thi! lest of novelty is the eye oi the Judge. He 
must place the two designs side by side and see 
whether the one for which novelty is claimed is 
new. Earnest Otto Oammeter v. The Oon- 
troller, Patents & Designs & J. Boseck & Co., 
22 C.W.N. 680=45 C. 606. 

SANDERSON, C.J. and WOODUOFFE. J. 

References :~-In re Clarke's Design, (1896) 2 
Cb. 38; In re^Read Oreswell's Design, L.R, 
42 Ch. D. *260 ; In re Watker, Hunter d; Co., 
Falkirk Iron Co., 4 Pit. Cas. 390 ; peda 
Foundry Co. v. Walker ; Hunter Co,, L.R. 14 
A.C. 550, R, 

^ (2) 3. 17. Bee No. 1, supra. 

(3) S. 32--Patent--Novclty-^ 8pecificaiion‘-^ 
Gojnhinatxon of old materials, 

The plaintiffs paten tod a procoss of turning 
oui tfanslochan (a medioinal powder manufao- 
lurcd by a calciuiug process from tho interior 
of biimboo found in Singapore) of which tho 
esbcutial icaturos were the treatment of the 
substance at a red heat, with sulphuric acid 
inside a closed crucible or retort made entirely 
of eartboiiware, The advantages involved were 
(a^ no iron or oilier meUl ueing used in ihe 
composition of the crucible, there was no 
danger of riny deieteriuu.s action, on the part 
of the farii.ice, of the acid upon the metal 
aforosaid ; {bf the retort or crucible was entirely 
closed from tho time when i.ho acid was added 
until the procei.s of calcination was complete, 
the result being tb .1 .ho necc5.sity of a chimney 
ocmmnnioating wiih ih i rotors for the purpose 
of carrying off the iaiuos was dispensed with. 
This prccesc? was one of a now campinai'iou of 
admittedly old miieriahj ; — Htld that, it was a 
good subjrot-ni f.^r a Lakhpat 

Rai Y. Sri KUlr^.n Das, IG A.L.J. 9ll. 
PIGGOTT auu WaLHH. -IJ. 

References : — Harrison v. Anderston Foundry 
Co., (i87G) L U. 1 A.C. 574 ; Plimpton v, 
8piller, (1877) L.R. G Gh. D Appl,\ 

Brunton v. Hatekts, <1821) lOG E R. 1034, R, 

(4) B. 43. S:e No. 1, supra, , 

(5) S. G2. Seo No, 1, supra, 

(6) S. G4. Bee No. 1, supra. 

{if S. 67‘ See No. 1, supra. 

Act II of 1912 (Oo-operatlve Societtea). 

(1) 8. 42 (6) and (6) — Order of liquidator 
declaring each member, as jointly and severally 
liable’- Application for attachment of property 
hypothecated and other properly— Whether 
Court could examine the legality of the order— 
Appeal, Mathura Praaad v. Sheobalak Ram, 
16 A.L.J. B63«*40 A. 89. See Final Part. 
1917, Col. 46. 
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i. •-^Imperial Acts-^lConeluded). 

lot II of 1912 (Oo-operatlve Sooletiel)-(Ck2.) 

(2) S- 42 (6)^Juri8diclion of Civil Courts — 
Oudh Civil Digest-~Plcader*s certificate* 
Under the provisioue ol 8. 42 (6). a Givi) 
Court has no jurisdiction to entertain an 
appeal against the order of a liquidator, aoting 
under the Aot. 

B. 272 of the Oudh Civil Digest is mandatory, 
and, aeoordiug to it, all pleiders except those 
who appear for the Grown, the Government or 
the Court of Wards, or a Local Authority, 
must file a cartifioate. Beni Madho Singh v. 
The Tahsildar of Unao, 44 lad. Gas. 353=4 
O.LJ. 6B3, 

STUART and KANHAIYA LaL, A.J.Cs. 

Aot IV of 1912 (Lunacy). 

3s: 3 (11), 6 - Wife’s brother, if a relative — 
Wife’s brother, if competent to apvly for 
an inquisition order — Rules under the Act, 
if applicable to mofusail — Civ. Pro. Cade 
{det V cMOOti), applicability of , ‘ 

A wife’o IjEothei* is a “ . clativo’’ within the 
meaning ot S. 63 of tho L,‘macy Acc and is 
oompoteut to apply for m inquisitiuii order. 

The rules under the Aot framed for tho 
original side of the High Court for the Preai* 
dcQcy Towns cauiioi bo and ought not to be 
extended to places outside it. 

The provisions of the Civ. Pro. Code apply 
to applicatior.r] under this Aot. Mont Lai Sll 
V. Nepal Chaudra Pal, 27 C.L.J. 205 = 21 
C.W.N, 517 = 43 Ind, Gas. 511, 

MOOKERJL’E and BEACHCROl-T, .JJ. 
References 5 W.K. 7 W.R, 267; 

18 W.R. 32G, R.; JCx pirte O jle, 15 Ves. 112 
and He NeMi, 2 h\l. 245. Rel. 

Act Y1 of 1913 (Husialmans Wakf Valldat- 
Ingi 

3-j. S, i -RwbrwSpootiVj .'pfiratioij or sections. 
See MAnfi:.lED4N L\\\ (WAKr;, No. 2. 16 
A.L J. 311. 

Act Yll of 1913 (Coinpanlesj, 

Sea (COMPANIES ACT. 

Act XII of 1915 Jodlan Soldier's Litigation). 

(1) 3s. 1 and 8— Suit aqamst defendant 
serving lihiier war co7idiuG,i. bxai of —Right 
of defendant to have decree passed agamst hmi 
set aside. Sobha Singh v. Thakar Singh, I 
94 'P.R. 1917 = 172 P.W.R. 1917 = 43 ind. j 
Gas. 272. See Final Pact, 1917. C jU 46. 

(2) a, 8. bee N •. 1, supra. 

2, -Beagaf Acts. 

Act X of 1869 (Bengal Rent). 

Occupancy rights under. Nature of— 
Transferability of. See OCCUPANCY RIGHTS, 
No. 3, 46 Ind. Gas. 667. 

Act XI of 1859 (Bengal Land Revenue Sales). 

(1) Hs. 3. 5, 6, 33— Sale for arrears of 
Govornnieot revenue not published in vernaou- 
lar gfi ^.eiite aLo — Failure to bo publish if 


2.-~Beagat Acts^iOontinued), 

Ael XI of 1899 (Bengal Land Revenoe Sales) 

— {Continued}* ^ 

irregularity or illegality vitiating sale. Bee 
REVENUE SAIiE. No. 6, 35 644 (P.C.). 

(2) S. 6. See No. 1, supra, 

(3) 8 . 6. Bee No, 1. supra, 

(4) S, 2b—AppeaVunder, dismissed by Com- 
missioner }or default — Restoration of 
appeal. Power of, of Commissioner — Final 
Courts including Revenue * Courts, In- 
herent power of,' to reetify errors and 
mistakes. 

All final Courts,!* including Revenue Courts, 
have an inherent power to make such orders as 
may be necessary for the ends of justice. 

A Revenue Court when exercising , final 
powers must be regarded as possessing an 
inhoroDt power to rectify its errors and midtakce 
and take such action as the ends of justice may 
demand . 

A Commissioner of .a Division possesses the 
power to rcsture to hi.° fi'io an appeal under 
S. 26 of the Beiigil Ro venue Saio^ Aot XT of 
18.59. decided by him (X patte, if he thought 
thiJ fcu bo rncos-4ry for'tho £snd ^ of juB^ioe. 

An appeU imier 8- 25 of Act XJ of 1859 
having btiiiit preicrrcd, to waH fixed Lr hearing 
at 11 A. M. The appoli^'.ntV counsel arrived 
At 11-20 A. M. to fiuvi that Ibo oppoi<ite party 
was jus;, leaving and that th*^ appeal had been 
dismissed hi petitioner’s absence. An applica 
tioa made to tho Conimissiotier liter o i in the 
day for tho rosfcoraiion of tUa appeal having 
been dismissed, an applicaiiou was made to the 
Board. 

Held, (1) that whitever (ho real CAUse of 
delay may have boon, thu joarjut of delay was 
not very berion^ and in vi.iw of 'hobact that the 
Commisaionoc’a deoision in au apo< al under 
B 25 of Aot XI o'i J85J is final, tho Oommia- , 
sionet would have oxccoi-.cd a wise (iiacrc*t‘Ou if 
he had all-Aveu iho parr ies a litul-T more grace, 
and unless >fc vvduid havo proved seriously 
ino }nvenient and riotrimcnlal to the duo 
discharge ol pnbito bueincaB tho Commissioner 
might well have held the hearing of the case 
over for sometime longer ; 

f2) that the Commissioner pcssossed the 
power to restore the appeal to bis file and de- 
cide it after both parties have been allov/ed 
ample opportunity of being hoard and that be 
ought to exorcise that po\vor and restore the 
appeal. D. N. Ray v. Nalln Beharl Bose, 46 
Ind. Gas. 621, 

STEVENSON MOORE, M.U, 

(o) 8s* 31 and —Encumbrances— Sals 
proceeds —Purchase by the proprietor— Sale 
brought about by dishonest motives of the 
proprietor — Civ* Pro. Code (Ac<.V of 1908), 
Ss. 107 and 161 and 0* XLI, r* 3b— Power 
of the Court of appeal— Estoppel. 

The Bengal Land Revenue Bales Aot (XI of 
X859)|B. 31» provides that the purchase monies, 
alter paying the public claims, shall be held 
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2. '^BeagMl A cis---(Continued). 

lot XI of 1839 (Bengal Land Reveone Salea) 

Continued). ' 

on accouGt of the recorded proprietor or pro- 
prietore, provided that if before payment the 
same be olaimed by any creditor in s.'tliflfaa* 
tioD of a debt, it ahall not bo paid over with- 
out the decree of the Court, but the section 
nowhere btanafers the oh >rgo3 from the proper- 
ty to the proceeds, and as the revenue sale 
ooDvey^a title free fr/jin eucum'branoea to the 
pyirohaser* tke mort^^agees are clearly entitled 
to claim the same as creditors under the sec- 
tion, and the Court would undoubtedly direct 
that such oiaims, in due order of priority 
should be sabinfled out of th^ sums in the 
hands of cbe Oolieoior. 

Wh 2 re the property is bought by the record- 
ed proprietor and the estate is acquired, under 
8. 5.3 of the Act, subject to all its encum- 

braE:‘CGK existing at the tiaio o! the sale, the 
transaction of the aulo has merf-i/ provided 
money for payoioiit of the Govonjin_tjL oUiais, 
and the oncumbratjctj are le*’. tiiLirely uu- 
afiected .lud cobM only Oo eivoroed against ihe 
protjCi'iy. .Kid the righf.a i '; cho sale pr< cecd:^ of 
the »ec!.r'io i proprietor, vho has piirch »ho 
property, ire i /jorib under y. dl !;oC .viihstaTid- 
ing the fac'i th iu the mct vi 3 '.^'hicli k*cl hmi io 
cautc Ihf, rale or pc’rcimje ^vurt dishoir->t. 

In A suit I'j which a puieno ui rtca^ee ‘va wi 
p.-*rty, the prior ecicumbrancor i.)i lor and 
obtiuaed j .-ooroo rtgaiiiJid the site proceeds 
of A fcvviiuc The puiMU; mocigigoe 

brought two suit^, oiid for a decl:ir.iilicij thno the 
recorded* proprietor war} rlie beiiiimid-T of iho 
purchaser at the salo, and coascquei^iiy the 
lat^,c acquired the property sJUbjeo^ t » u^joum- 
bcancfc-, .uid ilio seooiiu to eaf. rce his mortgage 
against the property. 7h*. Cour^j .)f lin.i. tiHldiice 
held that '.he purohaFQc w the rcjtl ovvn-c of 
•the properly and decreed noth* sui’-a in i-tvour of 
the puisne lucrig’igc", Apaint.- caeso two 
.decrees the purcba-;cr appealed aud the puisiio 
mortg igeeappcalc'i iigiiti.stffie uooroe in iavour 
of the prior morfgagej The High Louri. hoard 
all the appeals togu .hcr, and alUcming tlio find- 
ing of the Court balow dismissed the putoh idoc’s 
appeals and gave the prior mortgagoc a ileoree 
against the property in lieu tf Ih^tt agaitAS-, the 
sale pcocteds : 

Held, that inasmuch as on boaruig the puisne 
mortgagee's appeal the High Court ha.i ooforo 
it all the facts that showed all the oiroumnaiiOGs 
relating to the sale, the Court had abundant 
power under Bs. 107 and 151, and O. XLl, r 33 ! 
of the Code of Civil Procedure, 1908, to vary, as ; 
it did, the decree in the prior mortgagee’s suit, j 
Held, alsot that the faot that the puisne mort- • 
gagee did not attack the sale in the prior mort- j 
gagee’a suit, did not operate as an estoppel • 
against the puisne mortgagee as to prevent him | 
from Attaoking the sale in hia own suits, and j 
obtaining consequential relief, Tarloi Gharan 
Satkar v. Bla|ian Ohand, 33 H.L.T. U7» | 
7 L.W. 316«37 O.L.J. 303«34 M.L.J. 361- 
(1918) M.W.N. 396-16 A.LJ. 371-23 O.W.N. 


2, -^Bengal Acis^iGtmtynuBdU ’ 

let XI of 1899 (Bengal Land Reveaae Sales) 

^{Continued). 

505—30 Bom. L.R. 553—14 Ind, Gas* 304 
(PjO.). 

LOBD BUCKMABTHIR, SIB JOHN EDGE, 
Sir WahiTKu PHitiiiiMORE, Bart:; 
• and Sir Lawrence Jenkins. 

(6) 8* 33— Hevenue sale under, Suit to set 
aside a — Appeal to Commissioner, grounds not 
specified in, if oau be urged in suit. Bee 
REVENUE SALE, No. 4, 47 Ind. Cas. 423. 

(7) 8. 33. See No. 1, supra, 

(8) 8. 37, Pretiiso — ‘ Protected interest 
Occupancy ^aiyat obtaining grant of fixed 
rent— Occupancy raiyat at fixed rent under 
old lawt 

A pornon, who has alrtady acquired an occu- 
pancy right, dots r.''*., by obtaining a grant of 
fixed rent, loso thai, oc-supanoy right ; sifch a 
pqrson lb proi..e,'td from ij'-Oimcnc, under 6* 37 
of the Reve.nui? R^ifo Law hi). 

A raiyat who h .H at-qinrcl a righ of r-ccapaucy 
before the passitig oh tho Ceng,.! Tenancy Act 
cor.' r. i,4irj ihe privileg<'‘^ *'1 -lu occupancy raiyat 
■ dUiioUfi-* ijis reixt has boon fix m1 It- porpeLuity 
I oy roasoii of which i'le beoome« a rai>ati holriing 
at Cx»‘d rM.es ao.iording to the cl^* '>’!lic.ition of 
I raiynfci in the J3o!'p!\J Tcni.oey Act. Lakhi 
j Gharan Saha v. Hamid All, 27C*L.J. 284 — 44 
ind. C'.-: 01.3 

I GHVI'CERJEA ina UICHAUDSON, JJ. 

I Befcrencc C.L.J. 22?, F\ 

1 (9) S. 37, Prf)u»’.so— ‘ Proi'ccftti interest 

: Stfiled raiyat holdinn land ir tha sam<» 

i villigc. 

A s .ttlod PiiyM: iHlinig Uni whi^'i was sold 
j for .ii'rwiir . 'f revenue, in the s -.me \ ilUge as the 
! viIlAi'-j of >h!ch bu IS i ueitle^ r,ii> under the 
lorin oi i; y-.vru iiu: j: n*. a fix.:d rate of 

rent ed 

ing ci tuw f 1. ) S. 37 i ibo Rf'^iLnuo Sale 
Lakhi Charau Saha v Mokar All, 27 

C.Tj.J. 29:1 — .15 K'd. C s 2n, 

Flkt<;heu Mid Richvrdhon, jj. 

(10) S. 37, prv''vi-' 0 '--RMy.'i^ lioiding .it fixed 
tateT, U pcT'-omi bavii.g prot'icted intercut 
under. See LANDLORD AND TENANT, No. 49, 
1G 1ml. C'-^.754 

(11) Ss. 37, 5‘i —Prop7 ietor purchasing his own 
estate s anaing mthe nanu of a benamiifart 
effect — Adverse pes’iessiofi-' Incumbrance 

Where it proprioto: purchased hm own estate, 
wbicU stood in tbi benatni of another, in a 
revenue salo, the o *.30 clearly fales uridet S. 35 
of Act XI of 1859 .ind hi^ imrcha?e wa^ subject 
to all lucurabrance-j existing a*, the time of the 
sale. 

Adverse possession is an incu mbrance within 
the mpaning of not only S. 37* but also within 
the meaning of S. 53, of Act XI of 1869. 
Hamdu Mia v. Ramdhao, 43 Ind. Gas* 461. 
OUATTERJEA and Richardson, jj. 
References :~-V2 C.W.N. 528; 13 C.W. 

N. 407 ; 16 C.W.N. 687, R. 
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^.•^Beagal Acis^iContinuBd), 

Act XI of 1859 (Beugal Land ReYanue Salei) 

— {Concluded), ‘ 

(I'i) 8. 52— Hovenuo su.1l! uudcc, of perma- 
nent louuro—Howlii liiidor iL'L'uro, if allooted 
by sale. Bee EsVENUt: BALE, No. 3, 45 lud. 
Cae. 892. 

(13) &< 53. Sjs Nos. 4 and 9, supra, 

(14) 8. 68— Ui-'lL'Ctor’b poou, bidding started 

by, by bid of d rupoo .vs per oustom— Bubse- 
queut bidri lalliog t;T arrears — Uollcotor’s 

pother ouy prui-eriy for bighcsc bid. 8eo 
JREVEiNLfi bWe. No. 2. 22 C.W.N. 769. 

Act VIX of 1869 (Beegal Tenancy;. 

Aot if g-'veruiiig sale of noii-tr lasfer.ibie jote 
for rent decree. Sec LANDLORD AND TENANT, 
No. 10, 22 C.W N. 5o3. 

Act Vlll of 1868 (Landlord and Tenant Pro- 
cedure). 

(1) B. 52 — Transforeo of portion of uou- 
Iransferable bol.diL'g, Ri^ht of, to make deposit. 
Bee LKtOSlT, No. ^1. ^3 0.W.N, 132. 

(2; Sd. 50,64, 65 - Sale ’'of uon-tr.in'-fjrabie 
jote for rent ti ‘oreo, if gov rned d> Act. Bee 
liANDLORD .‘\ND Tenant, Nj. lO, 22 C.W.N. 
663. 

I 

(3) S. 64. Bjo No. 2, supta. i 

(D a. Go, Sec Nj. 2, su^r i. 

Act Y1 of 1870 (Village Ghaukidari). 

(1; Tenancs iiiducocd b} u a laud ' 

being vacated oy CbiOnKLir u ^.,c .-cs.-iuu, it i 
trG9pas>er. Bee oH.VUKlDAJii ClIAbRAN 
L4ND.S, No. 3, 22 U.W.N. 99/. j 

! 

(2) Seivice t:'nu.)C^\oLatir--‘Servi:e, Natuie of, [ 

S. 1 './iiL. ■■ Li ‘.ukid *r« Chakriu Act d(' 0 .- 5. at ' 

govei’fj ca-f' i': vi/dh^u luc'o mi>;b- bo btdirjiJe 
and c.i'.ciii c oviJ! iji'-o ‘O iinf}' tJi i Court «.b : 
to \\iiat W5.- tiu lititiure oi iiic ‘'’eivice.'j required 
from i.he‘‘ ticcvic-u t^‘»iur. hrd Icr (u;. Satli , 
Chandra Bandopadhya v Natabar Dome. . 
2gC.LJ. 28t. 

FLETCTIKU arr: i’ANTON, ,1.J. 

Hi'/ereyice : -'[ci) C 2J7, 72tsc. 

{i]\ Sb. 50, 51 — heqai of icmmptuni of ' 
ca:ui^f^<ri cjakt iii Idjvis f^yid sut"€(j lerU 
transferemc ihurct.f to lhf‘. ZimhtdarSr 
whmher \n sucit a cast tfi3 Zamindar | 
acquires i nhW l\lle Ih-^reto ar^A wlivOicr 
It ts incumbent o*t the puttiidar to ask fer a 
fresh Scttieyn-Ml thereof. 

Where cha tJuiari >\.Liki’fLn liud farming ’part ^ 
of lands settled lu iwf.n* wa- resump-l by ; 
Government under feh- provisi'-us of th3 Village 
Ghaukidars Aoi and was ‘=!‘jb 3 equf miy trans- 
ferred to the Zimindar, wh'^. thereupon settled 
such lands wim the plaintiffs who were third 
parties : 

Held - That LheZimiodar was not competent 
to make a celtlement with the plaiutiiTs and 
that, nudor the grant which the plaintiffs 
obtained they h^d acqu;r'!:1 no right as against 
the putnidars. 


94 

2, -- Bengal Acts -^(Continued), 

Act VI of 1870 (Village Chaukldarl)— (Cfd.). 

The ^M^ntdars were not bound to take a fresh 
settlement from the Eimindar after resump- 
tion fa). 

Beld, also, that the transfer of the land by 
Goverumout, subsequent to resumption, did 
nor creaie a new estate in the Ziniindar. but 
the estai..j thus taken by him was in couiirma- 
tion and by, way of oontinuanoe of his existing 
estate (5/. Soureodra Mohan Slnha v. 
RajendraRath Roy, 22 C.W.N G6Gs28 O.L.J. 
160 « 16 Ind. Gas. 4.35. 

MOOKBRJEE and WALMSLEY, JJ. 
IMerences : ^{a) 21 C.W.N. 609=25 C.L Jf 
499. 7^.; 33 C. 593 = 5 C L.J. ii99=l0 C.W.N. 

overruled; 34 0. 109 = 11 C.W.N. 201 = 5 
C.L.J. 33; 13 G.L.J. 102, R. (6) 42 I. A. 30 
= 42 0.710 = 19 C.W.N, 65,1?’.; 10 M. 1.4. 16; 
14 C.W N. 527 = 37 C. 57 i 14 C.W.N. 995 ; 14 
C.W.N. 1049, Diss, 

(4) S 51— Contract ” in section, meaning 

of Sf-e Limit ATIOJ^ ACT, No. 155, 16 A.L.J. 
9(‘4 (P.C ). . 

(5) B. 5*. See No. 3, supra. 

Act VI of 1876 (ChoOa Nagpur Encambered 
Estates). 

(l) Applicability nt Act to immovea&le pro- 
perty ouiside Oiiota Nagpur. Bes UBS 
JUDICATA, No. 3. G A.L.J. 569 (P.C.). 

(2i S. 3 ^Trespasser if included in term 
“ hoiic} id property m * Debt and 

habiUlij ” m section if oonnuL pecuf:lary or 
contract'tol harAliiy, 

A trespipser does not cumc witbin Yho bar 
unoct a. 3 and Ovh.r coiir.^' -.ii' l sections of the 
Ciiou Nagpur Eacumb,-rrd lv-ii.,i.eu Act as the 
w .'ida '* hoUer ol propL-rty ” in S. 3 do .lot 
iuCiUiF ; tr.>pasfa'jp (a;, 

Obiter . —The “debt and iiaoility’’ as 

uar-U ni B. 3 and con need evl B. 5 f'i the CliotA 
Nagpur Ei'cumocrcii LstaL s Act. mean pocu- 
□ i.^ry pnbt. aiiu p,‘»7»ni^ary iMbildy (5). Lai 
Mirtunjay Nath Sahi Deo v. Thakur Panch 
Kiiiri Nath Sabi Deo, 3 Pa’.. L.J. 156 = 4 
DaL L W. 116 = 43 lud. Gas. 120 
MUi.UCK and ATKINSON, JJ. 

Rcferen^e^ : — [a) ^0 C. G09, D, (6) 33 C. 
1005 ; 7 ‘J.L.J. 576, Disoppr. 

Act VH of 18/6 (Land Registration). 

N) 6'3. 12, 41, 52 a?jd 18-- Mortgagee o/ 
rivcmu ftee property — Kstale, meaning 
of Non-regisiration --Suit for rent by the 
niorlgagte. 

Toe p^oainolo of the Aot read with Sa. 44 
and 51, would seem to indicate that it is only 
in the Ci^fe of an esUt? as deffned therein, i. e*, 
revenue paying propuny, that the mortgagee is 
required to register himself bctorc h,e can sue 
for rent. The disquaiificatiuu plaood by 8. 78 
does not extend to th<> case of a usufructuary 
mortg.igee n of a revonuo free property. 
Pertap Mahton y. Beohankuer. 42 lud. Oas. 
58-5. 

MuLLicK and JWALA Prasad, jj. 
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2. -^Bengal A cta^(Ooniinu€d ) . 

ActVII of 1876 (Land^Regl|tratlooMC2d.). 

(2) S. 44. See No. 1, lupra, 

(S) S. 52. See No. 1, supra, 

(4) S. 78. See No. 1, suprat aad No. 6 . in/ra, 

(5) Ss. 78. 8l--Eent, Suit for--' Malikana' 

WrUien contract,' ’ • 

Whore a sum ceooverable by the plaintiff was 
dosoribed in a putni lease as ' Malikana't but 
thedease showed that It was in easenoerent and 
was mado expressly reoovorable by the summary 
procedure prescribed in the Putni Regulation : 

Held that S. 78 of the Land Registration Act 
was applicable to a suit for recovery < £ arrears. 

The term ' written oontraef,’ mentioned in 
B. 81 of tbo Land Registration Act, refers to 
a contract between the person, who olaims rent 
ae proprietor and the person who is bound to 
pay rent to him under S. 78. S. 81 has no 
application to a case where the written oontraot 
was between the defendant, the person bound 
to pay rout, and the proprjfitoc from whom the 
plaintiff claims to have derived title as 
usufructuary mortgagee. Uwar v. Kail. 27 0. 
L.J. 474-43 Ind, Oas. 724. 

MOOKKRJEE and BAachcjroft, JJ. 

References : — 11 G.L J. 477, F.\ 8 C.L.J. 
300, Dist,\ 4 Il.L.R. 29 (A.O.), R, 

(6) 6 81. See No. 5, supra. 

Act Vlll of 1876 (Bengal EBtateg Partition). 

(1) Pjirtiiion ooncludoa after passing of Act 
of 1897— Allegation as to itf- being under Act of 
1876 — Opus in case of-~Oocupancy holding, 
Title to, Declaration of, Suit lor, by tenant, 
maintainability of, under S. 119 of Act of 1397, 
See PARTITION, No. 2<fl, 43 Ind. Cas. 369 = 3 
Pat. L W. 26G. 

(2) S. 112— PartUion of cst^ito under As.<3am 
Land and Revenue Regulation (£ of 1886) — 
Revenue Authority, mode of partition, ques- 
tions as to, to be raisod^efore — Imperfect 
partition when can bo obtained. Bee Pauti- 
TION, No, 2*6, 46 Ind, Gas 967. 

Act IX of 1879 (Bengal Court of Wardi). 

(1) Notice on ward— How tn servo. See 
Execution of Decree, No, a, 45 ind. Cas. 
404. 

(2) Ss. 5, G (e) anA 35— DirqualHied pro- 
prietor under Court of Wards, suit against — 
Manager of Court of Wards, if a necessary party. 
Bee DlSQUAniFIED PROPRIETOR, No 1, 46 
lad. Cas. 316, 

(3) B. 6 (0). See No. 2, supra, 

(4) B. 35. See No. 2, supra. 

Act IX of 1880 (Bengal Ceae). 

(1) 8, 20— incorrect description in Road Cess 
Reiurn^Z&eait — Kasht— on rent 
suit. 

Where there v^b a dispute in regard to a land, 
whether it was ierait or kasht, the fact that the 
land was inoorraotly desoribed as serail land 


2,^Beagai Acts^(Coniinued), 

4et IX of 1880 (Bengal Ceii)— (Ccne^fid^d). 

in the Road Ce.ss Return, did not debar the 
landlord from recovering rent under S. 20f 
Bengal Cess Act. Jogeahvar Singh v. Ramoo 
BIngh, 43 Ind. Cas. 497 = 2 Pac. L.W. 42 (N). 

HARINGTON and NEWBOULD, JJ. 

« 

(2) S. 20, Boh. A, part 1, II of Forms pro- 
scribed under— Tenants holding, wrong entry 
as to, in part I, Sch. A, Suit for rent, if barred 
by. See RENT, SUIT FOR, No. I, 43 Ind, 
Oaa. 601 = 2 Pat. L.J. 653 = 2 Pat. L.W. 41. 

(3) 8s, 54, 66— Failure by plaintiff to publish 
notice-- Whether plaintiff can recover cesses. 

In a suit to recover arrears of road ccss in 
respect of certain rent frte laud, ?ield that* 
under terms of B> 56, the notice required by 
B. 54 not having teen pablishci by the plaint- 
iff. the defendants are not bound to pay cesses 
upon the basis of the re valuation of 1907. 
BaraDashlbafai Mukerjee v. Harl Krishna 
Shaba, 44 Ind. Cas. 32. 

Richardson and Beachcroft, jj. 

(4) B. 56. See No. 2. supra. 

Act 111 of 18S4 (Bengal Municipal). 

(1) Ss, 6 (1), 204. 218— Fatit land adjoining 
house but not shown ris being enjoyed as part 
of %i if “ housi^*— Obstruction m front 0 } 
Patil land if punishable. 

In the abc^.-noe of a definite finding that a 
piece of palit land or orchard adjoining the 
accused’s houirc was held and enjoyed along 
with the house or as part of the premises, a 
heap of broken pottery si-ackod on the road 
and in front ol the patit land or orchard could 
not bo regarded as an obstruction placed against 
or in front of the accused’s house, within B. 204 
of the Bengal Municipal Act. Bhuian Oban- 
dra Dutta v. Chairman of Kote Chandpur 
Muololpallty, 22 C.W.N. 376. 

Richardson and Beachcroft, jj. 

(2) 8. 204. Boe No 1, supra, 

\3) B. 218. Bee No 1, supra. 

Act YllI of 1R89 (Bengal Tenancy). 

(1) Bull, maintainability cf— Tan.jilo, sta'tus 
of — Settlement Ofiioet— Settlement of rents. 
See Jurisdiction (Op Civil and Revenue 
COURTSj, No. 2, 27 C.L.J. 210. 

(l a) 8, 3. See No. 97 a, infra, 

(I'k) 8. 4. See No. 97-ai infra, 

(2) 8, b— Tenant having more than 100 
standard bigbas — Presumption Poiiah^ 
nature and construction. 

Under B. 5, Bengal Tenancy Act, there is a 
presumption that if a tenant has more than 100 
standard bighas, he shall be presumed to be a 
tenure-holder. 

Where there was a question whether the 
holders of oertain land were oocupanoy raiyata 
or tenure-holders, the fact that the Collector 
caused a measurement, of the land to bo made 
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Act yill of 1888 (Bengal Tenancy)— (Con^d.). 

and recorded the holders of the land as occu- 
pancy rai>atB and also the settlement ofQcer 
describes them as such in the record of rights : 

Held that the holders of the land are 
oboupanoy raiyats. 

The Pottah is the repository of the intontions 
of both the contracting parties and unless they 
were ad idem, rbviously there could not have 
been any ooniraei at all. Kulvant Sahay v. 
Baba Ram Tewari. 4.1 Ind. Cas. 941. 

MCJLLIOK and ATKINSON, JJ. 

Referencts ^9 C. 707 (P»C.) ; 5 0«L.J. 
o2i, Dtsf. 

(3) S. 6, sub-Ss, 1, 4, b^Land Tenure 
in Bengal— Tenure JnLder or raiyat— Area 
exceeding 100 standard highas— Presump' 
iion that tenant is tenure-holder— Purpose \ 
for which lease is granted— Cultivation by | 
sut-lessre. | 

Defendant was a'lSij’uoe of a lei^Q of over ICO ^ 
standard bighas of land graut-jd by plaintiff's 
predecessor for caltivauU^n.^witbout ^ny resir.c- | 
tion as to tba a/'ency lo ba omployed in such j 
cultiv-itioD, 

Hcldt that under zha circumstances of the | 
case the presumption arising under sub-8. 5 
of 8. 0 of tbo Bengal Tenancy Aqg, 1885, 
that the tenant was a tonure-holder and 
not a raiyai, since the area exceeded lOO 
standard high is was not rebutted by reterrmg 
under sub S. (4) of the same scociou to tne 
purpose for which the right ul termnoy was 
originally acquired. Debenctta Nath Dai x, 
Blbudhcndra Manslngh Bhvamarbai* Roy, 16 
A.L.J, 622 C VV.N. 674 = 23 M.L.T. .384 = 
(1918) M.W.N. 3V9---20 Bern, L.R. 743 = 35 
M.L J, 214 = i5 G. b05 = 27 C.L.J. 343 = 5 Pat. 
L.W. 1 (' C.). 

LOKD BLTCIvIIASTKU, MR. A^MKI-'R ALI, 
and SIR WAiiTER PUILLIMORE. 

« 

(4) S. 0, cl. ib)—dpphcabiiuy'— Tenancy, if 
to be of 100 oighas at the date of saU— 
Presumption, if apvlicable to a tenancy 
existing before the coming into operation of 
the Act— Sub -division of imancy— Incidents 
of divided tenure— Tenancy, real iiature of, 
how deleicpnned — Occupancy raiyai holding 
at a rent not changed for 40 years, if raiyat 
at fixed rate. Jagabaudhu v. tf agnamoyi, 24 
C.L.J. 363 = 36 Jnd, Gas. f<S4 = 44 G. 555 = 22 
C.W.N. 69. S o Final P^rC, 19lG, Goi, Y4. 

«5) Ss. 5, Wi J/Suit under — Raiyat or 
tenure-holder -Test —Intention of contract- 
ing parties -Presumption, where applicable 
— Tenancy, origin of, unloiovm— Court, ■ 
what to determine. 

The more fact that a tenant ha:i sub-let his ; 
land, does not by iteslf r-itablfsh uouclunivoly 
that his Bti{u 3 is that of a icnurc-holdcr and 
not that c! a n^iyat. The tc3t to be applied to 
detennino tb). status of a tenant is the inten- 
tion of the ccntMctiog parties. 

In ca=»cs whoro the origin of the tenancy is 
unknown, the me do of user of the laud may 
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Aoft yill of 1888 (Bengal Tenaney)— (Confd.), 

furnish a valuable clue to determine the 
original purpose of thb tenancy and where the 
terms of the grant are ambiguous, evidence of 
oonduot subsequent of the parties may also be 
admissible (a). 

The presumption laid down in S. 8, sub-B. (5) 
of the Bengal ToD.^»noy Act is nou applicable 
whrn the terms of the original grant are 
known. ‘ , * 

It was recited in an amalnamah granted on 
tbo 19th June, 1868^ that the mouzihs men- 
j tioned therein were settled with the grantee for 
i bringing under oultivation. It also 

spooifioally -directed the grantee bo extirpate 
wilu beasts and by clearing out jungle and 
I raising embankment at bis own expense to 
I carry on cultivation and tillage and enjoy the 
oiops thereof No rent was settled at (he time 
bat the amalnamah recited that a pottah would 
be granted at the proper rent in the following 
year, Oa the 14th Juno, 1869, the grantor 
executed a pottah fii favour of the grautoe. 
This lu.sirumoLt recited that on tbo str^uglhof 
the amalnamah, luo grantee had taken posses- 
sion of land exLveiaog(;2,000 otguas in area and 
that ho haci at his own expense oomineuoed to 
reclaim junglos, to raise emuankments and to 
cultivate iho lands. The settlement was made 
for a term of 10 years tor carrying on oiiUi- 
vaiiou at a progtescive rate of rent. The docu- 
ment further authorised the grant 'c to con- 
tinue to enjoy tbo profits oi the liuds by 
bringing tbi-.m under oaltivacion pitbii by him- 
self or by making Rctflements with tenants, 
and a covenant was m^crled to tho effect that 
if the grantee did not cultivate tho lands fit for 
oultivation wiihin tho term ot the lease, ha 
would he liable to c.impensation for loss that 
' might be sa-triincd by the grantor : 

: Held, that tho- HPttl-^ment was of a raiyat i 

' holding and not of a :.cnuFo and that the 
grantee was a raiyat, 

Jn a .suit. unifer^B. J04-H of the Bengal 
, Tenancy Ac-., it is not suirioieut lor the Court to 
hold that the entry in tbo sottlcmeou rant roll 
a.s to the status or the rent erroiicous^ The 
Court mast dcrormine affirmatively iho oxaot 
conditions and incidents of the Icuancy as also 
the rent to be settled on such basis. Secretary 
of State for India v. Dlgambar Nanda, 27 
C.L.J. 334= 45 C. 931 =46 Ind. Ga-j. 43. 
MOOKEKJKB and W.MjMSbEy, J.J. 
References .—[a) 14 G,L J. 38; 15 C.W N, 
396; 16 C.L J. 322; 21 C.W.N. 452, 606; 
Kreglingcr v. New Patagonia Meat Co., (1914) 
A.C. 25 (40), n. 

\5*a) 8. 5. Bee No, 97-a, infra, 

(6) 8, 20— Joint proprietary righf. Lease of 
share in— Lease for cultivation, no specific 
plot mentioned xn— Tenure-holder— Occu- 
pancy right, acginsiiion of, by lessee — Pari 
proprietor, whether can create ryoli right. 
Where in a lease executed ill reapeot of a oer- 
tain share in a Zemindari, no speoifio land is 
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Aefe ¥111 of 1B85 KBen^al Tenancy)— (Oontd.). 

mentioned in tfae lease whioh the lessee has to 
oultivate, the lease oceat/es only a tenure. 

A tenure-holder oannot acquire a right of 
oaoupanoy in the lands oom prised in his ifara 
or farm while holding the village as an ijaradar 
or a farmer 

In order to determine whether the right eon- 
ferred by a lease is that of a'tenure-holder under 
the Be^jgal Tenancy Aot the i.iteiition of the 
parties has to be lodked info. The prinmpal 
object of giving the lease of a.i entire village or 
a share therein is to onatic the lessee lo oollect 
rents from tenants. The fact that the lessee 
may bring under cultivation some lands in the 
village will not alter the oharacter of the tenure 
created by the lo.tso. There can be no lease for 
the purpose cf oultivaticm iu a village where no 
lauds ^0 be cultivated arc specified iu the iea?e. 

A lessor, who is a part proprietor in an ijmah 
or joint. Village, has no right to create any right 
in respect of any specific lands in the village to 
the prejuiico of the oth^/ oo-propriotors wuh- 
oul their oousent. 

A oo-pi'oprictor in a villigo oannot acquire 
any occupancy or non-ocoupi’ oy right in the 
village. E. o'. StoiiowUg y. Babu Owarka 
Singh. 45 Ind. Caa. 706^-i7 C.b.J, 441. 

MILLER, C J. and JWALA PRASAD, .7. 

(6-n} tss. 20, 21— Tenant, Power of, to con- 
tract nimsolf out of the provisions of — Occu- 
pancy, Uights ol. Tenant if can coutract 
preventing himselt the -Orisia Tenancy Aot 
(Behar and Or^.sa II of 1913), 8 j 151,232. 
Sec IjAiNDLORD AND Ten ant, No. 7 j a, 3 F^it. 
L.J. 475. 

(6-6) B. 21. Bee No. 6-a, supra, 

(6'C) 8. 22— Acquisition by occupancy teuent 
of part of proprietary iutGrost^only in estate if 
creates merger. Sue HINDU Law (Rkver- 
srONEKSli No. 6 a 3 Pat, hJ. 42(5. 

* l7) S- 22 (2) - AppiiccfbihtSTo/ section only to 
a trans/erable occupancy holding, 

tlH'i that S. 22 (2) applies only to a case 
ill which a tranpferabic occupauoy holding is 
the subject matter of the purobase. Blpro 
Oasi Paul Chowdhury y. Sureodra Nath 
Baiu, 43 Ind. Gas. 467. 

TEUNON and NEWUOULD, JJ. 

lie/erences 27 C. 473 ; 19 C L.J. 400. 
It. ; 42 C. 172, Appr. ; 0 C.W.N. 249, Dist. 

(8) Ss. 22 (2), 85 il)-— Landlord purchasing 
occuptx'ncy holding in execution sale and 
under private alienation^ no difference. 

A landlord who purchases an oouupanoy 
holding at a sale in exeoution ol a decree for 
money is in'^no better position than the land- 
lord who purchases under a private alienation. 

The fractional landlord who obtains a trans- 
fer of an oocupanoy holding acquires from the 
raiyat some sott of touanoy or intermediate 
interest, but |^e oannot treat the under-raiyat 
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as a trespasser. Baba Ram Dheng v. Open- 
dranaih Holey, 44 Ind. Cas. 922. 

RICHARDSON and Walmsley, JJ. 

References 34 0. 104 ; 13 C.W.N. 913 ; 
19 0.W.N. 1077 ; 33 G. 386, Appr, 

(9) S. 29 — Hajat or rent kept in abeyance-^ 
Device to evade law -^Landlord y^ot entitled 
to claim yent at the full nominal rate. 

Where a Kabuliyat contained a clause that 
“ if after the i xpiry of the term, I do not 
within a year deliver a frc.-,n dowl kabuliyat for 
the whole amount inclu'^ivG of Ibe sum kept in 
abeyance, I Rh«.ll pay Rs. 37-1-0, being the full 
.amouat of aotuiil rent inclusive of the sum kept 
in abeyanop.” held tint such a clause was in 
the nature ol a throat that rent at the full 
noiniiial rite would be levied, in case the 
tenants d»d nob execute a kabuliyii within a 
3U3ir after iba expiry of the term, and that such 
a oiriiU''>e v7»is a device to evade the provisions 
of a. 29, Bengal Tenancy Act. The landlord 
waj bold not oiitiuded to chiun rent at the 
higher rate, Prodyaf. Kumar Tagore v, 
Chuodra Mohun Sll, 44 fnd. Gas. 574, 

Richardson and Beachcroft, jt. 

Reference C.W.N. 733, Li. 

(10) S. 29— N) finding by lo»vt.r Courts as 
to sLvfcu.-. c’f ton Mic— Seo.iun if can Reapplied 
in Fficoud Mpp.'»il. Sea APPEAL (SECOND 
Appeal), No. 6, 22 C.W.N, 156. 

(1 1) s. 29— Aoplicability of. S-ae ENHANCE- 
MENT OF KENT, No. 1. 23 G.L.J 142. 

(12) S. 29— Enbauceruent of rout contrary to 
provisions of law—PlffL'Jt, 8oe REGISTRATION 
AOT, No. 3, 44 Ind. Gas. 638, 

ll2-ii) Ss. 30, -“Enhanceynent of rent at 
thf’ instance of the landlord--‘TenarU if 
bound to ptoducp rcntrtceipfs when pleads 
\ng uniform payment for 20 years, when 
Z I mindat's papers show that. 

Ill a suit for t-nhanpement of lent under B. 80 
of the Beugil Tena'icy Act all that has to be 
proved to en title iho tenant to the presumption 
under 8. 50 is that ht held at a re.it or rate of 
rent which had nob beou changed during 30 
years iinmedia'tiy pieceding the institution of 
the suit, and ordinarily the tenant files ’his 
reu< rocoipls wbicU are tho best evidence of non- 
vinatjon; but when tbo Zemindar's own 
papo.-'s, for example, cbiiUs produced by biQl« 
shv)vv that, tho tenant need not file the rent 
receipts Madhusudan Malllk v. Janiiruddln 
Sheikh, 22 C.W.N. 999 = 41 lud. Gas. 767, 

N. R. CHATTKRJEA and 8MITHER, JJ, 

(13) S?. 31-4, 60 v2), Chap. 10. Ss. 113, 
115 ^Enhanceynent — Prevailing rate^Prasump- 
lion of fixity of rent — Average of prices, Harl- 
bav Persad Bajpal v. Ajar Hlier, 22 Ind. 
Cas, 604 « 45 0. 930. See Final Part. 1914, 
Col. 100. 
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2.^Beagal Acts^iContiniLed}, 

Act Ylll of 1888 (Bengal Tenancy)— (Con^i.). 

iii) S. 31— Whether bars a suit tor enhance- 
ment of rent— Invalid contract for enhance^ 
ment of renU 

•8. 37, Bengril Tt?iianoy Aci olearlv oon- 
tomplaicsa pronibiti '*) onhaiioeniont of 

rent in respecL of a couti'act validly made Und 
binding between the partioe ; but. if an illegal 
or invalid eur«tnict eng not legally binning 
is made wiiliin the period of 15 y**ar8, euch a 
contract does no*^ uome witnin the provisions of 
, S, 37, Bengal Tenancy Act, Svi as to opjiate 
as a bar io the iiii^titution of a ‘•□it for enb-inoe- 
meut of rent. Budhaii Mahton v. Wazl 
Huniisa, li Ind. Cas. — 4 Ppt.Ij.VV. illO. 

CHAPMAN and ATKINSON, JJ. 

(15) S. 40 - Order for oo»nmut:ttion of rent 
made under section — When such order can be 
questioned by Civil Court. Heu JURISDICTION 
(GENERAJi), Nc. I, 15 C. 76U. 

(IGi S. 4G — JVon cccupayicy raiyat, ejcCivient 
cf, on qronnd of refusal io agree io enhance- 
ment- - TemUr of an agreement — Agretnunt, 
meanty.g of, if me ir.s j:rcp')s d agreement— 
Draft of the proposed aqreem'^nt vMhout 
stamp, service of, if sv^cient— Notice, 
service of, with copy of the agreement, if 
requirt d- - Pn ctdure 

The word “ agECL'incnl” mentioned in the 
first sub-section ol 8. 40 of the Bengal Tenancy 
Act cannot be strictly cor,gtruod, beciuce an 
agreement cannot come itit » existeiioo unless it 
has been asaeuieJ : o by both partioo, and where 
it requires to be rc iucod to wniing, until it has 
been exticnt^'d. Th^ htatuta means an agree- 
ment pi*opt)Sfd bv the iandlcrd and the only 
requisite thsit rho document containing the 
terms of the pr jposed agrcpment be udored. 

Where a laodiofit 6cnt a draft of th:: proposed 
agreement duly t-tamped to the Court ar.d the | 
Court gtr»\d on toe tenant a O'lpy idontioal J 
with the dr^ft but without a stamp on it, and j 
it was said that it w is noi the original of the 
agretment that was tendered to the tanaut but 
only a copy and hence there war, no valid 
tender : 

Held — That there was a valid tender of the 
agraemec^t required under S. 40 of the 
Bengal Tenancy Act If the defendant had 
executed the dr.ifi lendered to him, it would 
ha^e been a i^n/JicJsnt compliance with the 
terms of the section : 

Held, /urf/ie» —That there is nothing in 8. 46 
of the liongal Tcna-ioy Act that requires a 
notice to no aerv^d aiding with the copy of the 
agreement, though u may bo convenient to do 
so. The sUtutj dof'.- net make it obliguiory. 
The Port Canning and Land Improvement 
Go , Ld. y. Noyan Paramanlk. C.W.N. 
553-* 45 Ind. Cas, 234 — ‘28 O.Ii.J. 87. 

FIiETCHER and SHAMSUL HUDA, JJ. 

(10 a) 8. 48—“ Holding at money rent,” 
In— Jieiereace to uudorraiyat not raiyac — Sub- 
tenant, if can criticise origin of tenancy where 
tenant recognised by landlord— Hindu joint 
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family, Sub-lease by manager of, Presumption 
as to— Tenancy not for specified period, lease 
from year to year. See LANDLORD AND 
Tenant, No, 28-0,43 Ind. Gas. 965«3 Pat. L. 
J. 676 = 4 Pat. L.W. 109. 

(17) S. 49 — Ejectment of under r'aiyat 
holding . under’ harsana patta not for 
specified time'— Notice necessary to terminate 
tenancy— S* 85, lease in contravention of — 
Grantor if may challenge validity — 
Estoppel, 

In a suit f.or ejectment of the defendant, an 
uuiier-raiyat- holering under harsana patta net 
(or any specified lime, it appeared that the 
plaintifi (wiiU w.is tbo raiyat) before the expiry 
of a year .sutved a six months * notice to rn 
the de^eridaiit and on iion-oomplianoe Lhbrewith 
brought the suit more thau one year after the 
service of notice : 

Held, IhAt the tenancy was lawfully 
terminated and the plai-jiil! was entitled to 
recover po^>^LS3loo of the laid, 

Per Mookerjec, J . — That for agricultural 
tenancies oi thi^ description, the provision for 
notice is to be fouin'l in 8, 49 of the Bengal 
Tenancy Act whiuh prescribes no form of notice 
and gives no indication as to its longlb, but 
only protoots the undbr-iaiy it from ejoolmonr. 
until the end of the agricultural year in which 
a notice to quit is t^rvod upon him by his 
landlord. 

Per Beachcroft, J , — That it bo found as a 
fact that a raiyat giving i permanent sub-leas-o 
ill contr'iveniiori of the provifJion of E. 85 (2) 
has induced his lessee Vc accept it on the faith 
of a r^iprupcntatioii that Ills own status was 
such as to v.ilidalo such a Pub-lea«o, he will not 
afterwards bo allowed to prove in a suit against 
hid lessee uhafe his staaia was other than it was 
in the fir-L instance reproricnfed to be. 

That it is absolutely necessary to plead 
estoppel if it is is^V'^dccl to rely on it. This 
is not a teohnioa! rule of pleading but a matter 
of suost ince, for if estoppel is phaded it mav bo 
possible for the other side to show that there 
could be no estoppel, the roai facts being known. 

That tin? vilidity 'f a lease granted in 
contifavf.ntioa of 3. 85 of the Bengal Tenancy 
Act can bo qucstionerl by the grantor. 

Gases on the point reviewed. Chandl Charan 
Nath V. Samla Bibl, 22 O.W.N. 179 = 28 C.L. 
J. 91 = 44 Ino. Cis, 264. 

MOOKERJEE and BEACriCROFT, JJ. 

(18) S, 'iO — Under -raiyat, if can acquire occu- 
pancy right by custom or usage — Status of 
under -raiyat with right of occupancy^ if he 
remains an under raiyat — Ejectment of 
such an under raiyat, if S, 49| Bengal 
Tenancy Act, applicable. 

An under raiyat can acquire a right of ooou- 
pancy by oustom or usage, and on acquisition 
of such oooopanoy right oonAinues to be an 
undor-raiyat and is not liable to be ejected 
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under 8* 49 of the^ngel Tenancy Act (u). 
ftopal Min^at t, .teparfaBkharl, 2d O.W.N, 
618-45 Ind. Oag. 546- 98 O.L.J. 84. 

FUTOajqiB and SHAMSXTIi HUOA, JJ. 

Reference 19 O.W.N. 245, A. 

(19) 8» id-^Nctiee to quit^Whether necessary 
to be aigned^by landlord t , 

TheAi is no neoeasUy that the notice to quit 
should be signed by the landlord at all. It is 
aufifioient if the notice is at the instance of the 
landlord calling uponAhe under raipuf . to quit 
the land* It is also quite immaterial whether 
the notice is actually given eby the landlord 
himself or at his instance, provided that the 
notice signifies to the under-ratj/nf that the 
landlord bas called upon him to quit the land, 
■afedul Sba Fakir v. Maharuddfn. 44 Ind. 
Gas. 49. 

OHITTY and 8MITHBR. JJ. 

Hstereneex — 6 O.W.N.JlyBS, Aypr, 

(20) 8. 49 (6)— Suit to eject under-raiyat^ 
Notice to quii^ signed by ouo co*sharer landlord 
—Validity. Sac NOTIOB TO QUIT, No. 3r23 
O.W'.N. 76. 

{21) 5s. 49, Permanent sub lease by 
ryot-^ Inadmissibility in evidence^ Ejects 
7 nent‘--Custom-- Baiyai holding at a fixed 
rate of renU 

A permanent sub-lease granted by a ryot is 
inadmissible in evidence and the eights of the 
parties 5aunot bo adjudicated on with reference 
to that doQumeiit even though some money or 
some rent may have been paid under it by way 
of part performance. There may be a custom 
validating such a sub- lease but unless such 
custom be first proved, a document creating 
such sab' lease cannot be admitted in evidence. 

A ryot holdiiig at a fixed of rent might 
be able to oreato a permanent sub-lease. 
Sashed KasI V. Pachoo 8ar#av, 42 Ind. Gas. 
584. 

PUKTCaRB and NEWBOULD, .Jj. 

References C.LJ, 144 ; 91 O.L.J. 478 ; 
17 O.W.N. 468. P. 

(22) 5s. 49 (5) and 96 (2)— Anidence Act (I b/ 
1872), 5- 91-^ Under raiyati lease for more 
than nine yeara-^Inadmissibility in evi- 
dence~-R%qhts of under raiyat in possession 
•^Ejectment a/ler^notiee to quit, 

A sub-lease granted by a raiyat f.cr a term 
CBoeeding nine years (after the passing of the 
Bengal Tenancy Act) and erroneously registered 
in contravention of the provisions of B. 85 (2) is . 
inadmissible under St 91 of the Evidence Act ^ 
to prove the tenancy. 

Kevertheless, where an under- raiyat is in 
poaseaBiOn aajt sub^lessee, he can recover posses- 
sion (on being dispossessed) or defend his pos- 
session on the strength of a subsisting tenanoy 
which can be established from possession and 
other cirenmstanoes although he oanuot pro- 
duce his lease in writing by reason of the 
invalidity of thh written lease* But if it is 
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found that a notioa to quit under S. ^9 (d> hkS- 
been duly served upon the under- raiyat in pqe- 
sesston, he cannot rely on any subsletfo#; 
tenanoy. Nazif All Sitekdav v. Baail Baiiill^ 
Patwarl. 42 Ind. Gas. 69 1 . 

• 

N.B. OHATTEBJBA and RIOHARDSONT, JJ*: 

(92-a) B. 60a See No. 12-a, aitpra, 

, (23) 8. 50 (1) (2) (3)— Preanmption in favour 
of raiyat, if rebutted by acquisition of non- 
transferable holding— Greation of new tenancy 
— Presumption if rebutted by new kabuliyat 
not varying rent but stating it to be variable. 
See Landlord and Tenant. No. 12, 29 
^ OaW.N. 904. 

(24) S, 60 (2) — Tenants producing rent 
receipts showing payment by themselves of eamg 
rent for 20 years'^Prasumption that tenancy 
commenced from permanent seftfemenf— Onus ^ 
to show former tenant predecessor or not of 
present tenants, on^ whom. Oops I Chandra 
Baserjee v. M ahoiiied Solcman Mulllok, 22 
G.W.N. 126-43 Ind. Gas. 856. See Final 
Pact, 1917, Col. 68. 

(25) S, 50 (9)-^ Amalgamation of aeverat 
tenures and stipulation by iestant to pay 
enhanced rents--- New tenancy. 

Where four originally aeparate tenures were 
in 1863 amalgamated and by a kabuliyat of 
I that year the tenant expressly stipulated to pay 
{ enhanced rent : 

I Held, that the presumption under 8. 50 (2^ 

I ot the Bengal Tenanoy Aoti acising from proof 
I of payment of rent at the same rate for 20 years 
before the suit was rebutted. Upendra Nath 
Oboih v. QopI Gharan Saha, 22 G.W.N. 821- 
44 Ind. Oas. 595. 

N. R. OHATTERJEA and NEWBOULD, JJ. 

Reference 19 C.W.N, 949, D, 

(26* 8, 50 (2) — Kabuliyat of 1840 agreeing (o< 
pay enhanced rent at parganah rate — 
Presumption, rebuttal of, 

A kaluUyai of 1840 by which the tenant 
expressly stipulated to pay enhanced rate 
according to the parganah rate re&utted the 
presumption arising from payment of the same 
rate of rent during 20 yoars before the suit. 
Upendra Nath Ghosh v. Dvarka Hath 
Bisvas. 22 C.W.N. 322 » 44 Ind. Gas. 693. 

N^, B. CHATTBBJBA and NfiWBOULD, JJ# 

(26-a} B, 60 (2) — Presumption, rebuttal oft 
by statement in rent receipts that holding is 
sarasari. 

The mere statement in some rent receipts 
that a bolding is sarasari is not sufficient to 
rebut the presumption arising under 8. 50 (9) 
of the Bengal Tocanoy Act from the fact that 
the rent has been unobaoged for more than 50 
yeara. Batlsb Chandra Hustafi v. Ahdal 
Majid Mahamad, 47 Ind. Gas. 780. 
t* Flbtohbr and Panton, jj. 
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(97> S. 60 (8)— Rent, Fixity of, Presamption 
as to, under— Tenuie, Sub'Diviaiou or amalga- 
mation of, presumptioo if destroyed by— Fresh 
Kabuliyat, Execution of, in respect of old 
tebanoy, if rebuts such presumption. Bee 
LANDIiORD AND TENANT, Ho. 63, 46 Ind. Oas. 
488. 

(38) 8s. 60, cl (3). 106— Nuif instituted 
before Settlement Officer^-Transfer to Civil 
Court — Appeal, if lies to the Special Judge 
— Fixty of rent, presumption of ^Non- 
payment of rent for some pears, if deprives 
tenant of the benefit of the presumption* 

Where a suit, instil uted before a Settlement 
Officer under B. 106 of the Bengal Tenancy 
Act. was transferred under the first proviso of 
that section to a oompotent Civil Court being 
the Court of the Munsif. 

Btld that, although the suit was originally 
instituted before the Settlement Officer, an 
appeal would not lie to the Special Judge 
against the decision of the Munsif. but the 
oompetenoy of the Civil Gc'art would be ascer- 
tained under the Civ. Pro Code, and the 
attributes of the oompetenoy of that Civil Court 
would follow from the transfer, and as such 
the Subordinate Judge had the jurisdiction to 
hear the appeal against the decision of the 
Munsif. 

A tenant can claim the benefit of the pre- 
sumption arising under B. 50, ol. (3) of the 
Bengal Tenancy Act, although there was no 
payment of rent for some of the twenty years 
immediately before the institution of the suit 
la). Klhlrod Oobinda Choudhury y. Boor 
Bopal Daii, 37 G.L J. 281. 

FLETCHER and Richardson, jj. 

Reference :^{a) 11 W.R. 432, F. 

(39) S. 50 (3). Bee No. 13, supra. 

(29-a) S. 62^Landlord not entitled to claim 
additional rent for excess and when it lies 
mtkin the specified boundaries. 

A landlord is not entitled to additional rent 
on account of evoees area merely because the 
area within the boundaries specified in the 
poiiah is proved to be more than the estimated 
area given therein, but, if any part of the 
axoess land lies without the specified bound- 
anes, the landlord is at liberty to claim 
admtional rent therefor. Manjanall Debt y. 
Sallaah Nath Ultra, 44 Ind. Cas. 34. 
RIOHAHDSON and BEACHOROFT. JJ, 

(80) 8. 63 — Applicability of section to tempo- 
rary tenure^Tenurc holder at liberty to 
contract out of the Act-'-Diluvicn-^Redue- 
tion of rent. 

In the case of the holder of a temporary 
tenure, B. 62, Bengal Tenancy Act must be 
read subject to the terms of the contract 
between him and his landlord. 

The general principle is that an individual 
may renounce an advantage oonfecred upon 
hhob by a legislative rnaotment ; that is, he 
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may contract himself out of the Aot. A tenureF 
holder is at liberty to contract bimeelf out ol 
his right to apply for a reduction of his rent on 
the ground of .diluvion. The Beeretayy of 
State for India In Oouoell y. KaMal Rnuina 
Pal, 44 Ind, Car. 332. 

Richardson and bbaobcroft. jj. 

(31) 8. 63 — Landlord and teoaot--^Oon8truo- 
tion of lease— Agreement not co vary rent until 
actual measurement— Applicability of 8. 63 of 
the Aot. Bee LANDLORD AND TENANT, 
No. 18, 40 Ind. Cas. 494. 

(32) 88, 62 anat 195— Patnidar, a tenant^ 
Patnidar entitled to apply for abatement of 
rent, 

A Patnidar is a tenant and so prima facie is 
entitled to make an application for abatement 
of rent under 8. 52 of the Bengal Tenancy 
Aot. 8. 195 of the Aot does not prevent a 
Patnidar from so applying under 8. 63 of 
the Aot. Maharaja' Ranjlt Blnha y. Abdur 
Rahim Rhan Ohoudhnry, 46 Ind. Oas. 190. 
Fletcher and Shamsdl Huda, jj. 

(33-a) Bs. 60. 73— Bout, Suit for, by mort- 
gagee of ijara — Purchaser at Revenue sale ol 
the proprietary right, Payment to, Plea of, 
Admissibility of, under 8. 60—8. 73, Applicabi- 
lity of. See LANDLORD AND TENANT, 
No. 35 a, 43 Ind. Cas. 183 « 3 Pat. L.W. 345. 

(33) 8. 61— Deposit in Court of rent by 
teuants wh«3n valid. See ApPORTidNMENT 
OF RENT, 37 C.L. J 438. 

(38-i) 8. 66 — 8uit for more than one year's 
rent disentitles person to the remedy under 
the ssefton— Decree granting khas possesstoft 
of land on default oj payment of four years* 
rent, validity of. 

If a landlord in a suit under 8. 66 ol thr 
Bengal Tenancy Act asks for more than one 
year's rent, hedip^titlos himself to the remedy 
granted by that section. 

A decree under 3. 66 of the Bengal Tenancy 
Aot directing that the plaintiff landlord should 
be entitled to recover khas possession of the 
land if four years' rent in arrears claimed and 
deoreed in the suit is not paid, is bad* Makts 
Keebi Debt y. Qlrl Bala Devi. 47 Ind. Cas. 
1006. 

WALMSLBT and Panton, JJ. 

Be/srsnees :— 2 O.L.J. 640; 6 O.W.N. 10; 
8 Bom. L.R. 937 ; 37 l.A. 316; 86 B. 887; 
10 M.L.J. 368; 7 Bar. P.O.J. 789 (P.O.); 
37 Ind. Gas. 61 ; 43 0. 173 ; 18 O.W.N* 971 ; 
20O.L.J. 63 (F.B.) ; 30 Ind. Oas. 698 ; 18 0*L,J. 
363 ; 19 O.W.N. 246 ; 14 0. 93 ; 7 Iild. Deo. 
(N. 8.)83:6 0 L.J. 103, R. 

(S3-a) 8, 66, cl, (3)— rdtydi, 
ejectment of ^Decretal amount, payment of 
•^Payment, by whom to be made^Paynmt 
by an under-raiyal if eon be accepted* 

8. 66, ol. (3) of the Belial Tebanoy Aot 
oontemplatos that Ihe payment madbt te be a 
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good yoymeiit, mast tfe a paymeot by or on^- 
naif of tha Jadgzaent^debtor* The Oouct cannot, 
tberefore, accept the tender of the amount by 
an wdinsraiyat in order to prevent the execu- 
tion of the decree for the ejectment of the non- 
ocoupancy raiyat. Brojendra Nath Mitra v. 
Bnnan Sheikh, 37 C.D.J. 478*>4tlnd. Gas. 
977. 

TbuNON and NBWBOULU. JJ. 

1(84) (3)— £ra;fension of timt after expiry 

at statutory period -Jf^ther valid* 

Under the present Bengal Tenancy Act, by 
Tirtue of sub-S. (3) of 8* 66, the Court 
is expressly authorised and empowered to 
enlarge the time. Where the Judge was satis- 
fied that there was sufiiuieot reason for the 
extension of time, his extending the time, even 
after the expiry of the statutory period, is not 
improper. Sarada Oharan Basaf v. Jaro 
Ram Mandal, 44 Ind. Oas. 473. 

TBUNOsr and NEWpOULD, JJ> 

References W,R» 460, Disl,; 18 W.R« 
413, Appr, 

(34-n) S. 67— Infsresl on arrears of rewf— 
Prom what date to be calculated. 

S. 67, Bengal Tenancy Aot, provides for inter- 
est on arrears of rent and the section doea not 
provide that arrears of rent shall bear 
interest from the date on whioh the tent 
beoomcs due, but from the expiration of the 
quarter of the agrioultur.al year in whioh the 
inatalihent falls duo. Srfih Chandra Ray v. 
JadonaCh Kun'du. 45 Ind. Oas. 583. 

Fli'tiTCHBR and SHAMSUIi HUDA, JJ. 
(84-6) B. 73. See No. 33-a. supra. 

(36) Ss. 76, 156^ Scope of’-^Jmprovements, 
Jtreeiion of, by tenanis, on holding ^Dwelling^ 
house. Mahadeo Ral x. fiheogolam Mahto, 

.3 Pat. L.J. 634^45 Ind. Oas. 383. See Final 
Part, 1917, Col. 63. 

, (36) 8, Sb-'Lease exceeding nine years-^ 
JJnder^raiyaU right of, to sue for recovery of 
possession on declaration of title ^Possession. 
Boar Mandal y. Balaram ManjI, 23 G.W.N. 
61<«43 Ind. Gas. 864. See Final Part, 1917, 
Ool. 63. 

(37) 8. 85. See No. 31, supra. 

(38) S. 85 (1). See No. 8, supra. 

(39) 8. 85 (3). Seb No. 33, supra. 

(89-a) 8. 85 (2)— Under raiyati lease— Per- 
ntanent— Validity of. under. See LANDLORD 
AND tenant. No. 53-p, 47 Ind. Gas. 416. 

(89-b) S. 67— Holding, Abandonment of— 
Re-entry, Right of, of landlord on, without 
reootttae to provisions of. Sea Landlord and 
TBNANTi No. 53*s, 47 Ind. Gas. 147. 

t40) 8- 88— Oonssnf tn writing^ what is— 
Rmf rdlf, meaning o/— Jama Wasil Baki, 
whefhgr rent roll. Rajanl Snndarl Basil v. 
Hhf a Buadaf 1 Baml, 41 Ind. Oas. 501 « 33 0. W. 
N. m. Bee Pimtl Patt, 1917, Col, 64. 


l«t VIII of lass 

(41) S. 88— Beope— lieosipf of part of renh^ 
Whether and when constitutes diviehm 
of holding-^Bsceipts given by gomasta*^ 
Prssumption-^Distribuiion of rent^IfUd^' 
dent of general fats. 

A mere aohnowledgment of receipt of reoi 
less than the total Jama, without any indioatibii 
that it is in respeot of a portion only of the 
holding cannot constitute a consent to a 
division of the holding even when continued 
over a number of years ; but if it should clearly 
appear on the face of the receipt itself -that the 
rent is paid in respeot of a partionlar portion 
only of the holding, this may be a sufficient 
acknowledgment to bind the landlord. 

In regard to reoeipts given by pomasfas the 
onus of showing that the pomasfa had no 
authority to recognize a distribution of rent oi 
I division of tenancies lies upon the landlord 
! inasmuch as the relations between landlord 
I and his servant ace a matter peculiarly within 
j his knowledge under B. 106 of the Indian 
I Evidence Act. • 

8. 88 of the Bengal Tenancy Aot refers to a 
! sole landlord or the entire body of joint land- 
I lords where there are more landlords than one. 
A division which would not bind the whole body 
of landlords does not oome within the soope of 
this seotion. 

There is no express provision iu the Bengal 
Tenancy Aot whioh requires a landlord to 
recognize a distribution of rent. A landlord ig 
certainly authorized to recognize a disIributiODi 
but that authority is derived not from the aok 
' but under th'3 general law as an incident to the 
' ownership of property. Stlklshun PmiAd 
Panjlar v. Jeohasl Kuar, 45 Ind. Gas. 394. 
Miller, c j. and Mullick, j. 

Be/erences:— 35 0. 531; 18 C.L.J* 174; 15 
G.W.N. 953 ; 36 0. 917 n.o-; 40 0. 29 ; Afoddi- 
son V. Alderson, (1883) 8 A.O. 4G7 ;*43 C. 801, 
Appr.; dl C. 1026, B.; 36 Ind. Gas. 777, JDist, 

(41-a) 8. 88— Ejectment, suit for, by landlord 
— Oocupancy holding, Purchasers of, failure to 
attorn— Suit by agent of lady— Agent, Authox* 
ity of, to file suit— Burden of proof as to. See 
Ejectment. No. 4-6, 47;ind. Cae^675. • ' 

(41-6) 8. 98 — District Judge, Power of, undes 
—Remuneration of common manager re— Suit* 
brought for arrears of pay on basis oi ench 
order — Limitation, Question of, if arises in. 
Bee Jurisdiction (Op Civil Courts), No. 6, 
46 Ind. Oas. 686. 

(43) Ss. 102 (dd), 108— Becerd-oZ-BipAff, 
Amendment oft Suit for— Dispute between 
neighbouring proprietors— Question for 
determination in. 

Where a suit is instituted under the provl'^ 
sioDs of 8. 106 of the Bengal Tenancy Aot, 
to amend a Reoord-of-Rights, the dispute 
being between two neighbouring proprietore 
and falling within the provisions of B. 103 fdd), 
the only question between them that a Court 
can go into is the question ae to which of the 
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two rival pioprietore was in possession of the 
land in question at the date of the final 
publioatiou of the Becord^of-Rights. MaharaJ 
Bahadur Singh v< Bhagwan Oai, 46 Ind. Oas. 
781 . 

Fletcher aud shamsul Huda, .tj. 

(43) B 103- B, sub-B. 3— Entry under, proof 
of. Bee Lease, No. 6, 27 G L.J. 107. 

(44) 8s^ 103*R. IGl and 167— JRsnf /rse or 
lakhiraj lands within patni when incum- 
branos— Onus of proof ^Annulment of 
incumbrancBt Conditions for. 

Under 8. lOS-B of this Aot, an entry in the 
Record- of-Rights that certain lands within a 
pafni, sold for arrears of rent, were rent free 
^ is to be presumed to be correct and the onus 
is on the auotion-purohaser seeking to recover 
such lands to prove by evidence that it is 
inoorreot. Hanoe, the interest of the person 
in possession of suoh lands is not an inoum- 
branoe, unless the auation-purchaser seeking 
to avoid it proves that the proprietor of the 
estate was in possession of ^those lands at the 
fiate of the creation of the patni and that the 
said inoumbrance (the adverse possession) came 
into existence after the date of the patni, 
Fartheri even assuming that the two condi- 
tions are satisfied, the auction- purchaser can- 
not succeed unless the incumbrance has been 
annulled within one year from the date of the 
sale or the date on which he first had notice of 
the inoumbranoo as required by S. 167 of the 
Aot. Bippodai Pal Chowdhory v. Kodav 
Nath Roy, 47 Ind. Gas. 765. 

Chatterjea and Greaves, jj, 

Rs/erences 45 C. 574 = 47 Ind. Gas. 49 = 22 
O.W.N. 396 ; 19 G.W.N. 18 = 26 Ind. Gas. 
dS6, R. 

(46) 8s. 104-A, 105 F-Rent settled under, 
oorreotness.of, if nan bo questioned— S. 104-J — 
“Bhall bo deemed to havo been oorrectly set- 
tled," meaning of. See LANDLORD AND 
Tenant, No. so, 46 ind. Cas. 2b7. 

(46) 8s. 101 F to 104.//, Ill- A -Limitation 
‘ for suits falling within 8. 101 If and for , 
those outside it hut within proviso to 
8, ll\- A— Limitation Act, 1908, Art, 120. j 
8. 104-H of the Bengil Tenancy Aot only | 
refers to suits by a person aggrieved by an entry 
of a tent settled in a Settlement Rent Roll pre- | 
pared under Ss. 101 F to lOi-H or by an } 
omission to settle such a root, and to such suits ; 
as fall within its t;nape (he special limitation | 
provided ?n that ippr*;-. 

To claims far otbr'r ’Gicfs f jlliug outside the 
soope of S. 104-H, ih3 right to rn.tintain a suit 
for which under nertain ocodifcionf is expressly 
saved by the proviso to S. Ill -A of the Bengal 
Teoanoy Aot, the limiUtioa applicable is that 
provided by Art. 1*70 of the Limitatiou Aot. 
Bajant Kant a Mookerjeo 7. Secretary of 
Btate for India. 15 0. 645 = 47 Ind. Ca'i, 820. 
WOODEOFFE and SlIAMSUL HUDA, JJ. 
Be/erenee 16 C.'W.N. 896, liel, on. 
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4f47) B. 104-H— Suit against Beoretary of 
Btate— When barred. See LIMITATION AOT 
(1908), No. 69, 28 O.L.2. 637. 

(48) S. 104-H— Right of plaintiff to deduct 
period of notice to Beoretary of Btate in oompu- 
ting the preaoribed six mouths. Bee LIMITA- 
TION ACT (1908), No. 104, 22 G.W.N. 609. 

(49) B. 104-H-^*p6riod of limitation for a suit 
under — Right of plaintiff to exclude time, of 
oucrenoy of notice under S. 80, Giv. Pro. Oode. 
Bee Limitation Aot (1908), No. 62. 22 G.W* 
N. 817. 

(50) B. 104-H-' -Suits instituted under — 

Applicability of 8. 16 (2) of the Limitation Aot. 
Bee Limitation act (1908), No. 60, 45 ind. 
Gas. 228. « 

(51) Ba. 104-H, 184, 186— Suit under 
S. 104-H instituted more than six months after 
period preaoribed by sub-B. 2 of 8. 104-H — 
Period of notice unde{ S. 80, Giv. Pro. Gode, 
previously giveji if also to be excluded. Bee 
Limitation Act (1908), No. 6i, 46 C. 934, 

j (62) 8. 104. H. See No. 5, supra, 

! (63-tt) 8. 104-H, Suit under— Secretary of 

i State, Against— Oiv. Pro. Code (1908), S* 80, 
Notice under— Two months during whioh notice 
current, if to be excluded in the caloulation of 
limitation. Bee LIMITATION, No. 9. 46 Ind. 
Gas. 899. 

(53) 8. 105— Bait, maintainability of— ^Suit, 
withdrawal of, effect of — Rent, non-payment of. 
Beo Landlord and Tenant, No. 6i 28 C. 
L.J 254. 

(54) B. 105— Tonuro, Auction sale of— En- 
hanoement of rent, proboodings (or, while 
pending — Purohaser at sale. Liability of, to pay 
enhanced rate — Bale if can be set aside. See 
RENT, No. 4, 46 Ind. Cas 136. 

(66) Bs. 105 -A *107 and 109 — Decision of 
Revenue Court in proceeding under B. 105- A 
finding absenoe of relationship of landlord and 
tenant — Suit on basis of suoh deoiaion foe 
ejectment of defendants — Deoision of Revenue 
Court under B. 105-A if bars' defendants from 
litigating same question—" Shall bo final " in 
S. 107, effoot of words on decisions of Revenue 
Court. Beo RES JUDICATA, No. 34, 3 Pat. 
L.J. 379. 

(56) Ss. 105, 109‘ A— ‘Appeal against decision 
of SettUmenl Officer-^-Period of limitation 
from what date. 

In the matter ol appeals to the Oourfc 
of Difitriot Judge or Spooial Judge, the period 
of limitation runs from the date of the deoi- 
sioo of the Bettloment Officer and the date of 
the decision is the date ou whioh the schedule 
settling the rents is signed by the Settlement 
Officer. Dharanlkantalaharl Chaadharl Yi 
Amir Shaikh, 44 £nd« Gas. 162. , 

Teunon and Nbwdould, jj. 
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(OoKtlMiMd), 

Act Yin Qf 1898'(Beagal Tenanoy)— (Con^.). 

(67) B. 106^F. Bee No. 46, Bupra, 

(68) B. 106-»Sait under Motion transferred to 
Oivil Oourt^Plaint inartistioally drawn up — 
Court-fees payable. Seo DbOLABATORT SUIT. 
No., 2, 28 O.L.J. 301. 

(Sd a) a. 106, Proceedings under, for oorreo- 
tion of entry in Booord of Righte— PlaintifE and 
defendant entered joint landlolds — Partition*— 
Possesnion <01 plaintiff if possossiun on behalf of 
defendant also— 'Onus of proof. See RECORD- 
OF-RlGHTB. No. 3, 47 Itid, Gas. 5. 

(69) tfs. 106, . 109— Dismissal for default-^ 
Whether bars a subscqudht suit— Appellate 
Court-^ Adequate judgment. 

Where the proceedings under S. 106, Bengal 
Tenaiooy Act, was diemissed for dofanlt, each a 
diemieeal oannot operate as a bar under S. 109, 
to a subsequent suit. 

Where a Court of appeal reverses the deoiaion 
of the primary Court, the law imposes upon the 
Court of appeal an imperdtivo dqjy and obliga- 
tion of giving an adequate and satisfaotory 
judgment auoh as is required by law. BibI 
Saleha v. Antu Ram, 4^ Ind. Cas. 973. 

ATKINSON, J. 

-fle/erences:— 18C.W.N. 604 ; 38 Ind, Cas. 
814, i?,; 38 Ind. Ca&. 609 ; 30 C- 927. 
Appr, 

(60) S. 106. See Nos. 28 and 42, sMpra, and 
No. 68, infra, 

(61) 6. 107. See No. 55. supra, 

(62) SL 109. Sec Nos. 56 and 59, supra, 

(63) Sa. 109-A, 106— Dismissal of suit under 
8. 106— Dismissal of appeal under S. 109-A 
(2) therefrom — Apppal if lies from order 
of refusal to rehear appeal. Seo ArPBAL 
(GENBRAIi). No. 1, 46 0. 63&V 

(64; S. 109-A. Bee No. 56, supra, 

, (65) 8. Ill-A. Sec No. 46, supra, 

(66) B* 113. See No, 13, supra. 

(67) 8. 116. See No. 13, supra. 

(68) Ss. 116 and 161-^ **Khudk/iast'* and 

** khudkhast jagir ” lands, meaning of, ' 

The word “ khudkhast does not neoesaarily 
mean *' Terait ” or private land within the 
meaning of B. 116 of the Act. 

The words “ khudkhast jagir land does not 
neoesaarily mean servioe tenure land within 
the meaning of 8. 181 of the Act. Deonath 
Mflva V. Amar Singh, 46 Ind. Gas. 418. 

JwADA Prasad, j. 

Beference 13 O.W.N. 661, R, 

(68«a) B. 116. Bee No. 97-a. infra* 

(69) B. 147 A, ol. 2— Compromise— Ooqrt, 
Power of, to record, even after repudiation by 
one of the parties. Bee Compromise, No. 5, 
46 Ind. Cas. 229. 

(70) B. 148-A^Ri8ht of suit of oo-sharet 
landlocde— Plaiot under B* 148* A ol Aot, 


2.^Beagai Acts^iOenHMMh 
, Act VIU of 1885 (Bengal TenaBey)-^(Confd.>. 

Nature of — Decree, Nature of. Bee Co- 
SHARERS. No. 1, 27 C.L.J. 101, 

(71) B. 148- A. Bee No. 80, infra, 

(71-0) 8. 149— “Pleads” in section ifrefirA 

* onl;; to valid or legal pleas — Res judioata— 
Registered KabuUyat, Oral evidence as to 
non-acceptance of. by oumer of land, if 
admissible, 

Tiio word “ pleads ” in S. 149 of the Bengal 
Tenancy Act includes all pleas alike, whether 
good, bad or indifferent. On the third party’s 
^ilurc, after service pf notice of the tenant’s 
deposit, to bring bis suit within the time fixed; 
the plaintiff in the first suit acquires the right 
to the deposit. The third party’s suit, duly 
instituCed under ol. 3 of 8. 149, will not become 
barred as res judicata, merely because the 
plaintiff in the first suit manages, by reason ol 
l^e Oourl*B delay, to get a decree iu a tent suit 
against the tenant. 

There is nothing in the Evidence or Registra- 
tion Act to preolade a landlord from giving 
oral evideuoc to show that he did not accept 
the terms of a kibuliyat or authoritc its execu- 
tion, even though it might have been register- 
ed, Hemanta Kumar Kar v. Elrendra Nath 
Roy Choudhury, 47 Ind. Cas. 1003. 

FLETCHER and BHAMSUL HUDA, JJ. 

(72) 8, 153— Deciaic^t as to question of title 
necessary to allow an appeal. 

Under B. 163, Bengal Tenancy Act, it ia 
not Bufiloiont merely that there should be a 
oontrDversy on the question of title but the 
Booiion requires that some question of title 
shoulil be decided to allow an appeal under the 
provisions of the section. JlUor Rahman V. 
Ebrahlm Khan, 44 Ind. Cas. 558. 

RICHARDSON and BEACHCBOFT. JJ. 

Reference 24 C.L.J. 235, Appr, % 

(72-o) 8. 153 — Rent r^uit-'-Rolationehip ol 
landlord and tenant, question at issue— Seoond 
appeal if lies. See APPEAL (SEOOND APPEAL), 
No. 10-d, 47 Ind. Gas. 105. 

(73) 8- 153 — Nagdi rent — Seoond appeal, 
whether lies. See TRANSFER OF FrOPBBTT 
ACT. No. 32. 43 Ind. Cas. 777. 

(73-a) 8. 153 (5)— Dismissal of rent suit for 
non-exisfsnce of relationship of landlord 
and fenanf— Appeal if liet from dismissal 
order. 

From the order of a Munsif dismissing a rent 
suit, in which he found that the relationship of 
landlord and tenant did not exist between tha 
parties in respect of the jama for which rent 
was oiaimed in the suit, no appeal lay to the 
District Judge the decision on such a point 
not being sufiioient to make the proviso to 
8. 153 applicable. Mokandlal Roy v. Bhabn* 
lundarl Debya OhovdhnranI, 47 Ind. Oas. 
932-6 O.L.J. 608. 

Newboulo and Panton, jj. 

Beferofice ;-*36 0. 647, F. 
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(74) 8, l65^NotiC€^Wheth€r suffleient for 
the suit to proceed with. 

Where in a suit under S. 155, the plaintiff 
in giving his notice proceeded on the view that 
the misuse complainr'd of was in fact oapablo of 
remedy, held that such a notioe was sufficient 
for the oass to proceed with. Beplu Behary 
Ohakrabutty y. 81b Charan Gbakrabarty, 
43 Ind Cas. 801. 

TBUNON and NEWBOULD. JJ. 

(75) S; 155. B;.a No. 35, supra. 

(76) S. 15S-B (2)-- Sale without noiiee^Vali- 
dity of sale. 

Held that the provision of the section is 
mandatory and not merely directory. Sarib 
Hochan y. Tllattama Oebi, 43 Ind. Oas. 3. 
Fletcher and Newbould. j,t. 

(77) Ss. 159, 167, 179— Patohaser of datpati/* 
tenure at sale for arrears of rent if can avoid 
encumbrances oreatcii by darpatnidar — Darpatni 
tenure granted on condition that on sale for 
arrears such encumbrances should determine. 
Bee Lessor and lessee. No. i, 45 0. 940. 

(78) Ss, 161. 163 (2) (6). 167— Mortgage of 
share of holding^ if incumbrance to be 
annulled. 

A mortgage of a portion of a non-transforable 
oooupaooy holding is an incumbrance within 
8« 161 of the Bengal Tenancy Act. and a pur- 
ohaser of the holding at a rant-saie under 
8. 163 (2) (6) of the Act takes the property 
subject to the mortgage, unless it is annulled 
by him in the only mode provided by law, vis,, 
under S. 167 of thn Act. 

In a suit by the mortgagee to'enforce his bond 
against the lenaiits of the bolding and the 
purchaser c;t the rent-sale, the landlord is not a 
necessary xarty. Fran Kriibna Pal v. Atul 
Kflihna Mukerjee, 22 C.W.N. 662=^46 lod. 
Cas. 176. 

Walmsley and Greaves, jj. 

References 42 C. 172 ; 16 C.L.J. 156 ; 24 C« 
746; 21 O.L.J. 265 ; 22 C. 264, F, 

(78-a) 8s, 161 and 167 ^Interest of mortgagee- 
purchaser of part of holding if incumbrance 
as against its auction-purchaser tn rent 
decree^Ejectment, 

A mortgagee-puruhaser, who has a mortgage 
of part of a bolding and who has purchased it 
in execution of his mortgage decree, has^got, 
nnder 8. 161 of the Act, an incumbrance on the 
property and oannot bo ejected until hia 
inoumbrauoe is annulled under B. 167 of the 
Ant by the purchaser iu execution of a rent 
daoree, as against whose purchase the mort- 
gagee-purchaser is entitled to fall baok on his 
mortgage as a shield. Indra N grain Ray v. 
Mabla Chandra Baoerjee, 47 Ind, Cas. 847. 
FLETOHER and 8HAMSUL HUDA, JJ. 
Reference 38 G. 923»ia Ind. Oas. 766, F. 

(79) 8f 163. See No. 78, eupra> 


2.---BeagMl Aeia^Continuedift 

Act YIII of 1888 (Bengal VanaiibyH(CoaM.K 

(80) 8s, 166,167, 148 [a)---Saleof haldingheld 
at fixed rafss in execution of rent decree^ 
Reversioner or donee of judgment-debtor 1/ 
can make deposit of decretal jimouni and 
stay sale. 

Neither the reversioner nor the donee of a 
judgment-debtor, in a decree made under B. 148 
(a) in respect of, a holding at fixed races, ^as an 
interest voidable on the sale, so a^to entif^ 
him to deposit ihe decretal amount and have 
rtbo sale set aside. Oqpal Ral Y. Hitnarayao 
Singh. 3 Pat. L.J. 145»4 Pat. L.W. 84«43 
Ind. Cas. 23. 

ROE and* JJ. 

Reference Pat. L.W. 501 » 2 Pat. L.J. 
467. F. 

(81) 8. 161'— Ejectment — Purchaser seeking 
to annul the sub tenancy — Sale of superior 
tenancy for arrears of rent— Adverse possession 
against sub tenani-r- * Incumbrance*— Notice* 
Rushan Chandra Chose v. Srikanta Baner- 
jeo. 23 OL.J. 185 = 21 C.W.N. 155 = 33 Ind. 
Oas. 957 = 46 C 766. See Final Part. 1916, Col, 
98. 

(62) S, 167—“ Date of sale," meaning of, 
Nanda Lai Banerjee y. Umei Chandra Dass, 
26 C.L.J. a28 = 22C.WN. 66 = 40 lud. Oac. 996 
= 45 C. 161. Bee Final Part, 1917, Col, 72, 

( 8 . 3 ) 8, 161— Sale of an under- tenure, under 
—Effect of ihe sale, in case the lanalord^ceased 
to be the * sole landlord * at the date of sale— If 
the sale passes the under-Unure to the purchaser 
free of incumbrances — Effect of the cessation, 
partial or entire, of the interest of the landlord 
on his right to enforce realisation of arrears of 
rent by sale of the tenancy— Propriety of applying 
isolated dicta from judicial precedents to cases 
where ihe facts are different in essential parti- • 
culars. Syedonnesaa Khatun t. Amlroddl, 
21 C.W.N. 847 = 25 O.L.J. 629 = 45 G. 294. Bee 
Pinal Part, 1917, Col. 74. 

(84) 8, 161— Annulment of incumbrances-^ 
Procedure to be strictly followed— Service 
, of notice— Entry in order-sheet, if sufficient- 
proof of— Single suit for rent of entire taluk 
after same was split up—Consegueniial 
sale, if rent sale. 

The destruotioD of valuable inoumbranoea is 
a very severe measure, which the law allows, 
only if a certain procedure is strictly followedi 
and when a party wishes to euloroe that severe 
measure, be must show that he has stciotly 
followed the procedure laid dowu. 

An entry in the order-sheet that notioe hM 
been served is not auffioieut proof of seevioe of 
notioe (a). « 

Where it appeared that what was focmetly 
one taluk was split up into several difleranl 
taluks, a sale of the entire taluk in exsoutioo 
of a decree, obtained in a single suit for rent, 
due upon the entire taluk, wae not a sale lor 
arrears of tent witkin tlie meaning of BeagiMk 
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Tetiaiioy Aot. Pnfalla^Nath Tagoro v. Shllal 
Khao, 88 C.W.K. 768<«47 Ind. Gas. 97. 

CHl!raY and BMITHBR, JJ. 

Btference r*— (a) 7 C.L. J. 262, JR. 

t86^ 8. 167. 6ee Nos. 78 and 80, supra. 

(86-al 8. 167— Notice under, npt given— Rent' 
deoreo, Pncehaser in^zeoutionN of, if oan oust 
purohaser in ezeontion of mortgage decree even 
when. See AUOTION-PUJIOHasbb, No. 4-a, 46 
Ind. OaB..921. 

(86) 8. 169 (ly. cl. (e)— Deenee /or renU sale 
in execution of-^Sale proceeds, disposal o / — 
Arrears of rent^ since the institution of the suit 
’^InUrsst on such arrears, if can be paid out of 
the surplus sale proceedst Prafalla Nath Tagore 
V. Hatahaddin Mandal. 86 O.L.J. 322=:22 
C.W.N. 323. Bee Final Part, 1917, Col. 73. 

(86 0) 6. 173— Ezeouticfi sale, Order setting 
aside, under— Appeal if lies from — Purchaser, 
benamidar of judgment-debtor— Oiv. Pro. 
Code (1908), 8. 47, No right of appeal to 
benamidar under. Bee *APPEAIi (GENEliAL), 
No, 23-c, 46 lud. Gas. 746. 

(87) 8. 174— Safe in execution of rent^decree 
set aside^ Declaratory suit, whet ^er main’ 
fainab/e— Oiv* Pro. Code (1908), 0. XXI| 
r. 92 (3). 

Wbeilp a sale in ozeoution of a decree tor 
arrears of rent was set aside under S. 174 of the 
Bengal Teoanoy Act, there is no provision iu 
the Act prohibiting the purchaser to bring a 
deolaratory suit that defendant had no right to 
deposit the money, similar to O. XXI, r. 92 
(3), Oiv. Pro, Code. 1908. Golab Chand Ray 
V. Feda Huiaain, 4l Ind. Gas. 632 =» 3 Pat* L.J. 
|22»3 Pat. L.W. 264 

GHAMIBR, C.J. and ROE, J. 

' Re/erenees:— 18 G. 491| Dhl,; 19 0. G88; 

3 A. 654 ; 19 B. 216 ; 20 A. 379, R. 

(87-a) 8. 174 — Amount to be deposited under, 
to set aside a rent sale not same as amount to 
be deposited to set aside execution sale under 
Oiv. Pro. Code (1908). 0. XXI, r, 89- See 
RENT SALE, 47 Ind. Gas. 654. 

(88) 8. 178, proviso S-’-Oarden— Orchard 
— Horticultural holding — Transfer of 
Property AcU 

The provisions of the Bengal Tenanoy Act do 
not apply to the case of a lease of a piece of land 
oontaining fruit trees, of which the lessee enjoys 
the Irnits and on whioh may be planted fresh 
and additional trees. It is not a garden in any 
sense of the .words, but is let out as an orchard 
and the lease is governed by the provisions of 
the Transfer of Property Aot. Raj Kamar NabI 
V. Hahaih Ohandva Onha, 42 Ind, Gas. 680. 
FABTOBBRand NBWBOULD, JJ. 

(59) 5. 179. See No, 77» supra. 


g.— B pjbvbI Aefs— (OonRnueg).* 

let Tin of 1888 (Bengal TeBaaey)^((}eittfd.). 

(90) R. 180 and Chap, VI— Tsnanf of ohnv 
land‘d Non-oceupaney holding — Utbandl 
tenure-^Lease for terms of years. 

In the case oi a lease for a term of ryears' fni 
writing of chur land, the rent being payable 'aV 
Rs.^ per bigha in respect of snob of the land 
as for the time being is capable of cultivation 
the rights of the parties are governed under the 
provisions of 8. 180 of the Bengal Tenancy Aot. 
The leasee does not oomc under the category of 
a raiyat holding under the custom of utbandi 
but is oleatly a non-oocupanay raiyat tp whom 
the provisions of Chap. VI do apply. HUn 
Sheikh V. Amrtta Lai Sen, 42 Jnd* Gas. 546. 
FliETOHEh and NEWBOULD, JJ. 

(91) S. 181— Ocoupanoy right acquired by 
Ghatwali tenant if affected by section. See 
OCCUPANCY TENURE, No, 5, 22 C.W.N, 763. 

^(92) 8. 181. See No. 68 , supra. 

(92-a) 8, 182 — Occupation for more than 
twelve years of homestead land if centers 
occupancy righUs, 

Having a homestead in a village for more 
than 30 years will not enable the occupier to 
acquire ocoupanoy rights in land on whioh ho 
entered under a fcabuliyat. Before he could 
become a settled raiyat iuja village, be would 
have to prove that be was a raiyat, Kanitl 
Baldya v. Qaneih Chandra Biswas, 47 Ind, 
Gas. 829. 

CHITTY and WALMStiBY, JJ. 

(93) B. 182— Homestead of raiyat, whether 
or not part of agricultural holding— Applioabi- 
lUy of Act to. See HOMESTEAD, 46 Ind. Gas. 
489. 

(94) 8. 184. See No. 51, supra. 

(95) 6. 185. See No. 51, supra, 

(96) Ss. 188, 103- B— Land entered jn record- 
ol rights as liable to asi^essment— Suit to assess 
rent by oo-aharer landlord - Limitation. See 
LIMITATION ACT (1908), No. 170, 22 C.W.N. 
686 . 

(97) 8 196, Sea No. 32, supra. 

(97-a) 8ch. Ill, Art. I (a). 8s. F, 4. 6, IIB— 
Zirat land, aeguisition of noh-occupancy 
rights tn-- Ejectment from Zirat land— 
Limitation ’-Interpretation of Statutes*-* 
Headings whether can be referred to. * 

Per Curiam {Chapman and Jtoala Pfoead, 
JJ., dissenfing) The Bengal Tenancy Act 
applies to a proprietor's private land, and a 
suit by a landlord to eject a non-oocupanoy 
rafpol of his private land on the ground of the ' 
expiration of hia lease is governed by Art. 1 (a]f 
of Soh. Ill of the Aot. 

Per Ohamter, C.J.— Th operation ol 
Art. 1 (a) of Soh, III of the Bengal Tenancy 
Aot is not excluded by B. 11 of the Aot in the 
case of eirat land. 

8. 116 of the Bengal Tenanoy Aot prevents 
the applioation of Oh. VI to raipam of a pro* 
prietor’s private land in two oases only, namely. 
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where snob land is held under a lease for a 
term of years and where it is held under a 
lease from year to year. Ezoept in these two 
oases, Gb, VI of the Act was intended to apply 
to taiyats of a proprietor’s private land and 
snob raiyats may be non-ocoupanoy raiyats 
within the meaning of the Act. 

Per MuUickt J. There is nothing in the 
Bengal Tonanoy Act to support the view that 
it is not open to a zemindar ro create raiyati 
interests in his private lands. On the con- 
trary, 8 116 of the Act clearly contemplates 
the acquisition of occupancy rights in such land 
under certain ciroum^ tanonq and if of occupancy 
rights, then why not of nou-ocoupancy rights 
also. 

Per Chapman, J. ; - The olassiBoation of 
tenants ni Bd. 4 and 5 of ibe Bengal Tenancy 
Act was not intended to be aciontifio or precise, 
and, in order 4lb render the act intelligible, 
these sections must be applied with a reasonable 
amount of elasticity. 

Zirat land is not raiyaii land although the 
Zemindar may lose his rights in it by treating 
it as if it was raiyati. But if be lets it for a 
term or from year to year, it remains his own 
and the tenant of it i)- not a raiyat. I 

Art. 1 in) of Sob 111 q! Bengal Tenancy j 
Aot does not apply to tenants in Zirat land. 

Per Jwala Praaad, J.:— The Bengal Tenancy 
Aot does not purpart to bo a complete and ex- 
haustive Code even in respect of the law of land- 
lord and tenant. A porsou holding Zirat land 
under a lease for a term of year is not a raiyat 
and will not be governed by the Bengal 
Tenancy Aot but by the general law. He does 
not become a non-ocoupancy raiyat after the 
expiry of tbo leaso and ia a trespasser only. 
Therefore Art. 1 {at ci Bob. Ill of the Bengal I 
Tenancy Act does not apply to persons holding 
under a lease too proprietor’s private lands. 

A Gour^ is required to have regard to custom 
in determining whether a person is raiyat or not. 
Ho onstom is more oertain than that tenant in 
Zirat is not a taiyat, 

.The headings prefixed to sections or sots of 
sections may be used for the purpose of 
intupreting the meaning, aoope and intention 
of Statutes.* 

The recital or preamble of an Act is a key for 
opening the meaning and intent of the Aot. 

Per Poe, J. It is only when words are of 
donbofal meaning that the Courts should look 
to probable intention. 

Per jUulhck, J. The words of the heading 
should not be allowed to effect the oonstcuotion 

Of a seotion. Jankl Blogh y. Jagannath DaSi 
44 Ind.Caa. 94 (F.B.f. 

Ghamibr. o.j. Chapman. Mulliok, 

JElOEand JWALA PRABAD, JJ. 

(98) Sob. HI. Art. 2 --Tenure- holder put in 
possesBion of putni whether landlord— Limita* 
non for recovery of rent by tenure holder. 
6es:,BaN. Beg. vm OP 1819. No. 4. 41 Ind. 
Oas. 711. 


Zt-^BeagMi Anrs— (Oofifinttecft. 

let yill of 1888 (Bengal Teitaney)- >(OoneIfi.). 

(98-a) Soh. Ill, Art. 8— Bpeoial mle of Itmi* 
tation under— Plea not raised in written 
statement— Appellate Court if can dismiss suit 
as barred by. Bee. APPELLATE COURT, JURIB- 
DIOTION OF, 46 Ind. Cas. 787. 

(99) Soh. HI, Art. - 3— Possession taken by 
landlord through Court as purchaser iu exeou- 
tion of decree for reut, if dispossession. See 
Execution Sale. No. y 27 O.L J. 628. . 

(100) Soh. Ill, Art. 8- Suit to recover posses- 
sion of holding, limita'fiion for, under— 'Beoogni- 
tion of ryot’s interest in holding by Court in 
another suit, .if expends limitation. Bee LAND- 
LORD AND Tenant, No. 44, 45 ind. Cas. 937. 

(100-a) Soh. Ill, Art. 3 — Sale of holding in 
execution of rent decree, Auction- purchaser at 
a, Suit to recover possoBsion of holding from, 
Limitation applicable to. See LIMITATION, 
No. 10. 46 Tnd. Gas. 076. 

(101) Boh. TJI, Art. 3— Scope— General plea 
of limitation ple.adcd— Court, if can decide case 
on special plea of bar of suit under Arc. 3 of Aot. 
See Limitation, No. 2, 28 O.L, J. 216. 

(102) Scb. Ill, Art. 3— Deoisioo as to tenant’s 
right to redeem if extends peried of limitation 
under article. See LIMITATION, No. 3, 28 
C.L.J. 219. 

(103) 8eh, III, Part III, Art, 6--^Act I of 
1907 -^Applicability of three yeata\jtulB of 
limitation to decrees obtained under the Act* 

Held that the three years’ rule of limitation 
applies to ezeoution of ceoree passed undor the 
Aot aooording to Sob. HI, Part 111, Art. 6, of 
the Bengal Tenancy Aot as amended by Bengal 
Aot I of 1907. Byamkeih Chuckerbutty v, 
Uday Qhand Paiul, 43 Ind. Oae. 737. 

TEUNON and NEWBOULD, JJ, 

References 10 C.L.J. 463 and 18 C.L.J. 81, 

F. 

(104) Bch. HI, cl. 6— Barring of execution 
petition under. Bee EXECUTION OF DEOBBB, 
No. 13, 22 O.W.N. 766. 

Aot XII of 1887 (Bengal, N.W.P, and Aiiam 
Givil Court!). 

(1) Courts established under, Jurisdiotion of, 
Land situate in Santal Parganas, Over - Bantal 
Parganas Regulation (1872). 8. 6. Under. See 
JURISDICTION (OF CIVIL COURTS), No. 8, 46 
Ind Cas. 929. 

(2) 8, 21, ol. 4— Notification under— Snb* 
ordinate Judge empowerd to hear appeals from 
Munsif — Revenue appeals, snoh notifioation it 
confers jurisdiction to bear, also — Agra Tenancy 
Aot (11 of 1901), 8. 197. Seo JURISDICTION 
(OF CIVIL COURTS), No. 8, 46 Ind. Cae. 786. 

(3) B. 21 (a)— Bniti Valuation of, at skora 
than Rb. 5,000— Deoision in, 00 parfi«-Appaal 
against, to Dietciot Judge — Jnrisdiotion — 
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Qtvll Ooaoti)— (Con« 2 i<d 0 d). 

Oonsent of parties if oao confer jurisdiotion — 
Objection when to be taken. See JURISDICTION 
(OENBRAD), No. 6. 45 Ind. Gas. 920. 

(4) 8. 26— Oiv. JPro. Code (1908), B. 24— 
'* Court of Small OauseB,’* Meaning of, in— 
Oourts vested with Small Cause Court juris- 
diction— Courts constituted u^der Provincial 
Small 'Cause Courts Act (IX of 16S7I, 8s. 5, 16. 
See Smalii' Cause Court, No. 3, 27 C.L.J. 
461»>44 1ad. Gas. 881. « 

(5) B. *33— Order by District Judge under 
eection— Order based on evidfenoe*:- Order only 
administrative— High Court's power to set it 
aside. See REVISION, No. 11, 27 O.L J. 477. 

(6) S. 33— Order by Distriot Judge under 
section if one passed by Court subjeot to High 
Court’s appellate jurisdiotion— Order, if liable 
to revision under Government of India ^ot. 
See REVISION, No. 15. 4S^Ind. Gas. 619. 

AotV of 1897 (Eitatca Partition). 

(1) Ss. 10, 11, 12— Eev^ue paying estate, Par- 
‘tiiion of— Partition, Decree for, of Civil 
Court, Execution of Collector, Power of — 
Partition if could be reopened— Civ, Pro, 
Code {Act V of 1908). 8. 54. 

A Civil Court has jurisdiotion to execute a 
decree for partition of a rovenue paying estate, 
provided that it does not assume jurisdiotion 
to partUion the liability for the land revenue. 
In the event of party applying to the Collec- 
tor for a partition of the land revenue, after 
partition has been effected by the Civil Court, 
it would be open to the Collector to re-eonsider 
the allotment of the shares granted in the 
Civil Court prooeedingi 

There is nothing in any principle of law 
•which would enable a Civil Court to re-open a 
partition properly made under a Civil Court 
decree otherwise than by proceedings by way 
of review. The effeot of the' final decree of a 
Civil Court for partition is to put an end to oo- ; 
tenancy and to vest in each person or group a j 
sole estate in a spooifio property or allotment. | 
The law does not provide for a suit in l^he ; 
Civil Court under which these separated estates 
can be divested and a oo-tenanoy re-oreated 
for the purpose of making a fresh partition. 
JDebl Baran Singh v. Rajbani Nath Dabey, 
46 Ind. .Caa. 896»4 Pat. L. J. 29»6 Pat. 

9. 

CHAPMAN and ATKINSON, JJ. 

12) 8. 11. See No. I, supra, 

12. See No. 1, supra, 

(4) Ss. 2)6. 29 — Suit for declaration of 
invalidity of Revenue Board order directing 
revenue partition of estate previously divided in 
private, maintainability of. See PARTITION, 
Ko. 8, 8 Pat. L;J. 188. 

(6) 8. 99. See No. 4. supra. 


Aeta^WonHimA* 

^iet V of 1897 (Bitatei Partition)— (Coiielttdsd). 

f6*a) B. 119— Partition oonoluded after Aet 
came into operation— Allegation as to ita being 
under Act of 1876, Onus in ease of — Oooupanoy 
holding, Title to. Declaration of, Suit for, by 
tenant, Maintainability of. See PARTlTldN» 
No.^2-a, 43 Ind. Gas. 359. 

Act III of 1899 (Calcutta Municipal). 

(1) SB. 3 (30). 37. 47, Boh. IV. rr- 3. 8 (1)— 
Oooupier in B. 37, meaning of— Notice of olaim 
to be voter, Formalities for, Boh. IV, r, 6— 
Persons liable to pay rates within r. 3 of Boh. 
IV— Associations of individuals within 8. 37, 
meaning of. Bee ELECTIONS, No. 1, 45 C. 950. 

(2) S. 37. See No. 1, supra, 

(3) S. 47. See No. 1, supra, 

(4) B. 56 — Corrupt praotioes in eleotions, 
Provisions regarding if to be found* in Act. . 
See CORRUPT PRACTICES, 22 O.W.N. 678. 

^51 B. 66, Boh. V, r. 2— Failure of publlo 
officer to exercise discretion — Description of 
candidate- Rai Bahadur, if sufficient desorip^ 
tion — Delay in prosenting petition, efieot of— 
InfruotuouB order, whether ought to be passed. 
Sec Elections, No. 3. 22 O.W.N. 961. 

(6) S. 22Q— Consolidated rate-- Interest of tJte 
owner of the building in the payment of 
the consolidated amount— His right to hie 
reimbursed— Contract Act, 8, 69* 

In view of the provisions of S. 228 of the Act 
which makes the consolidated rate a first oharge: 
upon the building or land, it is clear that thV 
owner of the building is a person who under 
the provisions of B. 69 of the Contract Aot, iB 
interested in the payment of this money. If 
the owner has paid the amount, he is clearly 
entitled to be reimbursed by the tenant thereof • 
Firm Bhudar Mai- Ram Chandra Marwavl 
y. Sew Narayan Marwarl, 44 Ind. Oas. 669. 
TEUNON and NBWBOULD, JJ. 

(7) Ss. 299 and 593— Notice upon oui co-owner 
effectual against others. 

Held that service of notice upon one oo- owner 
id efieotual against other co-owners of the pro- 
perty. The Corporation of Calcutta v. Hem* 
anglnl Daiel, 44 Ind. Cas. 413. 

TEUNON and NbwbouLD. JJ. 

(8) 8. 311— Whether a platform is fixture 
Bee Public Street, No. l, 28 G.L.J. 494. 

(9) 8, 657, cU {d)— Municipality if may 
acquire differ mt portions of a holding by 
separate proceeding and thus evade the 
presumption of the section, 

A holding within the Calcutta Munioipality, 
which was the subjeot of a single assessment* 
having been partitioned amongst its owneri, 
the owner of one, ef the partitioned ahacee 
applied for separate assessment of his share, 
bat that application was refused and the 
Munioipality then proceeded to acquire the two 
portions under the Land Acquisition Aot by 
two separate proceedings : 

Held— That there was no legal bar to the 
Munioipality prooeeding in this manner and 
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Acts-^iOimtinued), 

lot 111 of 1899 (Oalootta lluniclpali-*(Co»c;d.) 

thereby depriving the owners of the several 
shares of the benefit of S. 557 {d) of the Oal* 
ontta Municipal Act. Sham Lai Das v. The 
Sesretary of State, 23 O.W.H. 538»98 O.L J. 
164 » 46 Ind. Oas. 139. 

Greaves and N.R. Ghattebjba, jj.^' 

(10) 8. 693. Bee No. 7$ supra* 

(11) Bob. IV, r. 3. See No. 1, supra. 

(13) Soh. IV, r. 8 (1). Sea No. 1, supra. 

(13) Sbh. V, r. 2*— Requisites of valid nomina- 
tion paper —Reference to electoral roll, if 
sufficient description of candidate — Absence of 
legal seconder and sufficient number of appro- 
vets— Edect. 8ee ELECTIONS. No. 3, 23 C. 
W.N. 943. 

(14) Boh. V, r. 2. See Nos. 5 and 10, supra. 

Hot yi of 1908 (Chota Nagpur Tenancy). 

(1) 8. 41— Minor, Lease to a, if null and 
void— Person in possession -of property under 
such a lease, Ejectment of. See LEASE, 
Ho. 11-5, 3 Pat.L.J. 518. 

(1-a) 8s. 4. 63 and 139— Prodhau, Nature of 
his tenure-- Powers of Deputy Commissioner 
to eject him^Want of jurisdiction of Court. 
Prodhan occupies the position of a quasi 
service tenure holder, that is, he is a tenure 
holder of a kind but certainly not one within 
the definition of the Chota Nagpur Tenanoy|Aot. 
The Deputy Commissioner has no power to 
eject him under the provisions of Chota Nagpur 
Tenanoy Act. 

8. 139, Chota Nagpur Tenanoy Act does not 
vest jurisdiction in the Deputy Commissioner 
to try suits between parties who hold the rela- 
tionship of landlord and tenant, which would 
be outside the scope of the Act. 

In cases 4where there is an inherent absence of 
jurisdiction in Court, no subsequent action or 
oonduot of parties will validate the institution 
of a proceeding instituted without jurisdiction. 
The Tata Iron Steel Co., Ltd. v. Raganath 
Mahto, 45 Ind. Cas. 72. 

Chamfman and ATKINSON, JJ> 

(2) B. 68. ' Bee No. 1. supra. 

(3) as. 71. 217— Civ. Pro. Code, 8. 116 
^Government of India Act, 1916, 8. 107— 
Revision— Pov>er8 of Bigh Cpurt. 

Where pcooeedings are governed by B> 217, 
Ohota Nagpur Tenanoy Act, which seotioc^ pro- 
Tides that the procaedinge of a Deputy Commis- 
sioner shall be open to revision by the Commis- 
sioner and the Board, the High Court shall not 
usurp that power until it has been shown to be 
abused. Udhab Chandra Bfngh y. Lakshml 
BIbl Kuaranl, 43 Ind. Oas. 9d3->d Pat.L.J. 143 
-3 Pat.L.W. 381. 

BHABFUDDIN and ROE, JJ. 

S$ferenees 18 C.W.N. 782, Apnr.; 40 C. 
518, Hi 

(4) B* 189. See No, 1, ^apra. 


2.^Beageti Aeti-^{Oimcliidedh 

Act ¥1 of 1908 (Chota Nagpor TeDftDoy> 

— {Concluded), 

(6) S. 138 {6)^No bar to mil in OMl Court 
bp tenant to recover possession 4>f landr^ 
Construction of statute— Inadmissible evid* 
ence admitted by Court at reqmst of parties 
“—"Effect* 

B. 139 (5), Chota Nagpur Tenanoy Act, is no 
bar to a suit in a Civil Court for a tenant seek- 
ing relief of being put iq possession of land 
wherefrom he was ejected. 

In ooDstruing a statute, one is entitled to 
look and see the course of legislation up to that 
I time and if the words of the previous statute 
I are re-enacted, ib>may be assufnod that it was 
I intended that the law should be continued as 
j it previously existed. 

j Where the parties themselves request either 
I that certain evidence which is not in itaelf admis- 
I Bible as evidence if objections are taken, should 
be considered by the Court or where they request 
that the Judge should himself put questions to 
I the witcasaes, then it loes not; iio in the mouth 
! of either of tbC parties who ask ebati that course 
j should be taken, afUrwards to quascion it on 
appeal. Narain Blogh v. Baba, 44 Ind. Cas. 
262=«4PatL.W 189. 

Dawson Miller and Mullick, jj. 
Reference 15 C.W.N. 387, P- 
(6) B. 217. Bee No. 3. supra. 

Act y of 1911 (Oaloatta IropFOVcmeots}. 

(1) Tribunal constituted by, and Ci?4outta 
Improvement (Appeals} Aot (XVlll of 1911) if 
mere body of atbiirabots or Court alss under 
B. 195, Crim. Pro- Code (l898). See SANCTION 
TO PROSECUTE, No. 1, 45 0. 585. 

(1-a) S. 24. Sec No. Si, infra. 

(2) 5.41. See No. 3, infra. 

(-3) 8s. 42 (a), 41, 24, 68. 69, 80, 81, 123^ 
Compulsory acquisition of land for "recoup- 
ment " if authorised by the Act — *' Affected by 
the execution of the scheme," meaning of— 
Preamble of an enactment, its relation to operate 
ing part“-" Recoupment" “ betterment," princi- 
ples of— Interpretation of statute— Reference to 
Full Bench when cases distinguishable— Proper 
parties to the suit. Mont Lall Bing y. The 
Trnstees for the Improvement of Oalootta, 
33 C.W.N. 1-37 C.L.J. 1»44 Ind. Gas. 770<-. 
46 G, 343 (F.B.). Bee Fioal Fart, 1917. Ool. 80. 

(4) 8. 68. Bee No. 3, snpra. 

(5) S. 69. Bee No, 3, supra, 

(6) 8. 80. Bee No. 3. supra. 

(7) 8. 81. Bee No. 3. supra* 

(8) 8. 122. Bee No. 3, supra. 

Aet XYIII of 1911 (CaleaUe Improvement 
[Appeald). 

(1) Tribunal oonstituted by Oaloatta Luptove^ 
ment Aot of 1911 and, if mere body of arbitraton 
or Court also uuder B. 196, OfUn. Pro. Code 
(1896). BeeBANCXlOHTOFBOSBODTB.NOilr 
46 0. 586. 
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S.^Bibir 44 A ct». 

lot II of 1918 (Bihar hhd Orliia Tenaooy). 

(1) 8* 19— Mahomedap Law— Miaoc— Moit- 
gaha by miaor’a father and then by mother 
00 guardian— Bademption of first mortgage by 
order of Oollootor— Possession received by minor 
-"-Mortgagee, Sait by, under 8. 12— Equity. 
Bee Mahombdan Law ^Minobitt). Eo. i, 
162 P.L.B. 1917. 

(l-ai.Bs. 81, 250— Transfer of oooupancy hold- 
ing— Bight of landlo^ to recover registration 
fee by suit. See OCCUPAMOY TENURE, 8. 
3 Pat. L.J. 351. 

(2) 8sr 67, 2L6, 320, 221— Interest of under- 
raiyai in occupancy holding— Incumbrance 
-^Auction-purchaser ’s procedure for annul ‘ 
ling incumbrance— Ejectment of under- 
raiyat, conditions for. 

An uuder-raiyat in ocoupation of land is. to 
the extent of his interest therein, an inoum- 
branoer upon suoh land witbia the mci^uing of 
S. 215, Orissa Tenanoy Aot, Sa. 220 and 221 of 
which rcgnlato in what way and iu what 
manner the incumbrance can bo* got rid of by 
an anotion-purohaser. If the puronasar takes 
the steps open to him|o annul tho inoum- 
branbe and the under-ralyat refuses to give up 
possession conaequentml iherenn, the under.* 
raiyat oan be ejected as a tceapasHcr under 
B. 57 of the Act but if the pucobaser docs uot 
avail himself of the only remedy open to him 
and allows a year to elapse without taking any 
stops to annul the iccumbranoe, be is not 
entitled^co ojeottho under raiyat under the said 
seotion. Shlba-Oas v. Sajendra Nath Das, 
3 Pat. LJ. 112 = 11 Ind. Cea. &9d. 

MUIiLIOK and ATKINSON, JJ. 

Beference 13 G. 178, B, 

(3) S3. 151, 232 — chas land, Ooouyanoy 
righto, Acquisition of, in— Oopupanoy. Tenant 
if oan contract preventing himself the right of, 
and out pf provisions of Sa. 20 and 21 of the 
Bengal Tonauoy Aot (1886). .Bee LANDLORD 
AND Tenant. No. 13 o, 3 Pat.L.J. 176. 

(4) 8, 215. See No. 2, supra, 

(5) 8. 220. See No. 2. supra. 

(8) S. 221. Bee No. 2, supra. 

17} 8. 289. Bee No. 3, supra. 

(6) 8. 950. See No. 1, supra. 

4,-^Bombay Acts. 

Aot Y of 1892 (Bhagdari and Narvadarl). 

B* ^’-^Becognised sub-division of naroa— 
DtSfimsberrneni-‘-Compromise effecting dis- 
memberment is void, 

B. 3, Bhagdari and Narvadari Aot, 1862, 
renders void a compromise the effect of whioh is 
to dismember the recognised sub- division of a 
Bbag. Kagaf Kaihi Patel v. Bal Dtanll, 20 
Bom# L.B. 842-45 Ind. Gas. 577. 

BATOaXLaB. AG. O.J. and KEMP, J. 

BsfwmtM 93 B. 899 (404) -6 Bom. L.B. 
498, IB. 825, Dill. 


4.— Bombay Acta—iOimBbiiidf. 

Aot 1 of 1869 (Survey and Settiement). 

(1) B. 85. See BOM. ACT V OF 1879 (LAND^ 
BbvENUE CODE), No. 3, 20 Bum. L.B. 92» 

(2) Ss. 37, 38— K hot's right to trees, 808 
KHOTI tenure, 20 Bom. L.B. 111. 

({{) B. 38. See No. 2, supra, 

Aot XII of 1866 (Sind Courti). 

S, 16—“ Misconduct^', meaning of— Duty of 
pleader— Writing letter personally attack- 
ing Judge, if constitutes misconduoi. 

The jurisdiotion conferred on the Judicial, 
Commissioner />f Sind by S. 16 of the Bind 
Courts Aot extends not only to professional mis* 
behaviour but to general misbehaviour, but 
while this jurisdiction id unlimited, the Com* 
missioner should be reluctant to take cognizance 
of misconduot uot connecied with the office of 
pleader or unless it were morally disgraceful or 
showol that the individual was not a proper' 
person to bold that office. 

The adminifltratiicti of justico is no doubt a 
matter of pubbo ii:lorest and criticisms in good 
faith ou K Judge arc bniitlcd to the privilege of 
ezoeptions 1 and 2 of 8. 199 of the Penal Code. 

A pleador by virtue or his sanad has oertsin 
rights and privilege*^, but ho is not a chartered 
libottino and those rights and privileges carry 
vviih tbtm corresponding duties and res- 
irainlB. 

A plbader is an officer o' the Court and is* 
bound to asriol the Comt in the Rdministratioi} 
of jiistico. Criticism which is permissible to a 
private individual is uot permissible to a 
pleader. The co operation of pleader and Judge 
would be impossible, if the pleader were 
attacking the Judge ia the public press. Nor 
would it be possible for the business of the 
Court to be conducted with dignity, deoorum 
and impartiality, when the pleader is posing in 
public as the chastiser of the Judge. Snoh 
conduct on the part of the pleader is not only 
breach of his duty to the Court but must also 
result in an actual obetruotiou to the adminis- 
tration of juetioe. 

Where a pleader wrote a letter in a neWB* 
paper soandalysin^ Judge and stated that the 
Judge 18 not doin^ work and reposts that he 
has decided oases whioh have been really 
oompromisod. 

Meld that even if the letter were written in 
good faith and even if it did not constitute an 
ofienoe of libel, it would still be reprehensible 
in that it was a personal attack on the Judge 
alleging that be was indolent and took credit 
for oases not true but compromised . If a Bnqalrsr 
AgalnitHr. M., Pleader, l9Cr.L.J. 399-44 
Ind. Cas 338. 

PRATT, J.O., Crouch and Hayward^ 
A.j os. 

Aot 111 of 1874 (Bombay HefedUary Offloei). 

(1) 8. ll-A— Application to Collector, if civil 
proceedings. Bee LIMITATION AOT (1908). 
No. 52, 20 Bom. L.B. 918. 
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4.-^Bombay Acta-^iConiinued). 4.--Bombay Acta^iO^Unu^, 

Act 111 of 1874 (Bombay Hereditary Oflioes) Act Y of 1879 (Bombay Land ReYonae Code) 

“"^(Concluded), " ^{Continu 0 d), 


(9) S. 18— Inquiry into exLstenoe of old 
Mahar Vatana if triable by Civil Court. See 

Jurisdiction (Of civil courts), No. i, 
20‘Bam. h R. 993. 

Aot X of 1876 (Revenue JurUdlctlon). 


place in 1889, the land waa aasesaed as agrioul* 
tural land. Sometime between 1897 and 1901 
the plaintiff erected a aubatantial building on 
the land. In 1913, the Colleotor having levied 
building fine from the plaintiff, the latter filed 
a suit to recover it back : 


8. 1 (a)— Inquiry into oxietenoo of old 
Mahar Va^tioa. See JURISDICTION (OF CIVIL 
OOURTSj, No. J, :20Bom. L.H. 993. 

Act Y of 1879 (Bombay Land Revenue Code). 

(1) 3s. 3 (10), ‘217— ‘Alienated village— ‘Intro- 
duction of survey settlement— Holders of 
latid become occupants, 

' The plaintiff, who was an inamdar of a 
village, claimed to have Mirasi rights over 
certain lands in the village, alleging that the 
defendants were his annual touauls. The 
grant to itio plaintiff was not merely of th 3 
GovernmoQt*3 right to rccoive the laud ravenuti 
but of the entire property in the soil. 4t the 
introduction of .survey seiitlement into the 
village in 1880, the defendants were entered in 
the Settlement Register as Khxtedars ; and, 
since 1880, they oultivated the lands and paid 
to the plaintiff only a sum equivalent to the 
annual assessment. They contended that they 
had the same rights in respect of the lands as 
holders of lands in unalienated villages : 

Held that, though the grant to the plaintiff 
was of the entire property in the soil, the lands 
in question wore still ** alienated '* within the 
meaning of B. 3 (20) of the Bomoay Land . 
Revenue Code, and that the defendants were | 
entitled to the rights of occupants in unalienat- ; 
ed villages, by virtue of S. 217 of the Code, i 
Dadoo Bhaoo v. Dinkar Ylihnu Aphale, 1 
20 Bom. L.R. 887-^7 lad. Cas. 7^5. i 

Batchelor, a.c.j. and Marten, j. ' 
Rs/srsn^e 42 B. 112 — 20 Bom. L.R. 16, 
R. 

(2) 8. 40 — Khots if occupants within the 
meaning of section. See KHOTl TENURE. 20 
Bom. L.R. 141. 

(3) S. 48— Bom. Act 1 of 1865, 5. 35— Con- 
version" of land from agricultural to non- 
agricultural uses— Use of land for brick- 
kiln — Levy of fim by (JoUector for conver- 
*sion under 3- 35 of Bom. Act I of 1865— 
Building of chhappars on the land— 
Revision Survey- Assessment of land as 
agricultural under S. 48 o/ Land Rebenue 
Code— Erection of substantial buildings— 
Collector's right to levy enhanced assess- 
ment— Building fines— Kiln for bricks, 

Oo oonversioD of bis land from agrioultural 
to non-agrioultural uses by establishing a brick 
kiln in 1872, the plaintiff was called upon by 
the Collector to pay. thirty times the assessment 
aa fine for the conversion under 8. 35 of Bom. 
Act I of 1865. About that time or shortly 
afterwards the plaintiff erected some huts on 
the land* At ibe Revision Surveyi which took 


Held that though the levy of additional 
assessment under 8. 85 of Bom. Aot I of 1866 
might have protected the plaintiff against its 
enhanoement before the Revision Survey of 
1889, still S. 4S of ' the Land Revenue Code, 
1879, rendered bim liable to pay extra aasesa- 
menl for the cc^pversion in use which took 
place after the date of the Revision Survey of 
I 1889. Mahinadbhal Doiabhal Rathlara y. 
Secretary of State for India. 20 Bom. L.R. 
22«42 B. i26=«43 Ind. Gas. 744. 

Beaman and Heaton, jj. 

(4) S^. 74, 76 — Rajinamas and kabnlayats 
under Bombay Code— Rogiatration, Necessity 
of, Sae Registration act, No. 46, 20 Bom. 
L.R. 35S. 

! (5) S. 76. See No. 4, supra* 

(6) S* 85— Suit by superior holder to recover 
j dues from inferior holders— Civil Court— Juris- 
; diction, Ylshvanath Oaneih Paranjpe y. 

Kondajl Sakharam. 19 Bom. L.R. 820-42 B. 
49—43 lud. Casi 995. See Final Part, 1917, 
Col. 81. 

(7) Ss, 144, 160 {as amended by 8 , Sdt of the 
Gujarat Talukdar's Act, Bom, Act IV of 
1888)— Talukdar— Grant of village lands 
rent free by Talukdar— Payment of 
Udhad Jama for the village to Government 
by Talukdar— Attachment of village by 
Government for non-payment of assessment 
—Right of Government to recover propor- 
tional assessment from holders of rent-free 
lands. 

The plaintiff held rent-free lands from the 
Talukdar of a village, who paid to Government 
assessment for the village in a fixed lump sum. 
On failure to pay asRossmeut, the village was 
attached by Government, under S. 144 of the 
Bombay Land Revenue Code, 1679« The 
Colleotor, having levied proportional assessment 
from the plaintiff under 8. 160 of the Code, the 
plaintiff sued to restrain him from doing so : 

Held, that the Government had the right to 
levy the assessment on the lands of the plaint- 
iff in the village, for the grant of lands rent- 
free by the Talukdar did not affect the right of 
Government to assess the lands. Tulla Y* 
Gollector of Katva, 30 Bom. L.R. 748-47 Ind 
Cas. 117. 

BEAMAN and HEATON, JJ. 

(8) B* 160. See No. 7, supra, 

(9) ^03— Executive order of a Bevihiua 
Officer — Appeal by person aggrieved'^ 
Bombay Revenue JurMietion Aot, 8< 11# 

Where, under B. 308 of the Bombay Iiand 
Revenue Code, the Revenue Officer dispoMi of 
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4.^^Bombay Acis^iOtMiiiu^h 

Aol y 0 i 1879 (Boftib»y Land Hevanae Code) 
— (Uoneittdtfd). • 

Govainment land by a •mere ezeoative order, 
Ibe Eighfc of appeal ia vested in any person who 
18 aggrieved by the order, whether he be a party 
or not to the enquiry wherein such order was 
passed. Hnlchand Ttlokohand v. Muvadall 
toeraohmed, 45 Ind. Oas'. 836. 

PRAT7, J.O. and HAYWABD, A.J.C. 

jBs/srlnces (1896^P. J. 341 ! (1879) P.J. 
361' 10 Ind.'Oaa. S23, Appr, 

(10) S. 217'— Alienee of vighta in soil— £n- 
hanoement of rent. See LANDLORD AND 
Tenant. No. 4. so Bom. L Bt 16., 

(11) 8« 217. See No. 1, supt^a, 

Act y of 1886 (Hereditary Offices). 

5. 2 — Vatan— Jivdk Badal grant-^Personal 
inam held without condition of service— 
Daughter of the last Vatandar — Femak 
entitled to share in the^Vatan. 

In a dispute as to the ezistenoo of a Vatan 
held on service tenure, the Government admit- 
ted, when annoanoing the settlement, that the 
grant- had been mane Jfvalc Badal, in other 
words, personal inam without condition of 
service. The plaintifi, who was the daughter 
of the last male Vatandar, having sued to 
recover her share in the Vatan, it was contend' 
ed that the plaintifi, who was a female, was 
barred from inheritance by S. 2 of the Bombay 
Act V of 1886 : ^Beld, overruling the oonten' 
lion, thal 8. 2 of, the Bombay Act V of 1686 
was no bar to the plaintifi, inasmuch as the 
property 'in suit was not service inam, to 
which alone the Vatan Act of IS^G extended. 
Dwarkadas Motllal v, Bal Jekore, 20 Bom. 
L.B. 989. 

Scott, c j. and Shah, .r. ^ 

• Reference: — 25 B, 470* 3 Bom. L.R. 219, 

Act yi of 1886 (Karachi Port fruit Act). 

(1) 8. 87 — Suits filed under — Period of limi- 
tation— General Provisions of Limitation Act 
not applicable. See COAIMON CABUIEBS, 
No. 2, 46 Ind. Cas. 168. 

(2) 83, 87 and 88—“ person,” meaning of^ 
Scope of sections. 

Person’* in B, 87 technically includes, and 
was intended to include, the Board. 

Ss. 67 and 68 do nol dintinguisb suits against 
private individuals from suitb- against the 
Board ; but 8. 87 deals with the limitation of 
suits against the Board or any servant or ofllocr 
of the Board, and 6 83 defines tho responsi- 
bility of the Board for acts of ihrir officers and 
servants. Moosajl Ahmed and Go. v. Karachi 
Port Tract. 45 led. Gas. 410. 

Pbatt, J.O. and Crouoh. a.j.c. 

Reference :^10 Ind. Gas. 972. Appr. 

^ (8) Si 88. Bee No. 2, supra. 


44-^BombMy Acta^iConUnued], 

Act 111 of 1868 (City of Bombay Manlcrpal). 

(1) 8$, 140 (0). 148 (1) (a) and (2) (d)— TAo 
Indian UnwersUm Act (Vlll of 1904>« 
Ss. 21 (1) (c), (/), 25 (1) and (2) (m)— A'so 
paid by a student residing in a hostel is not 
* rent ’ — Hostel of a College is not exempt 
from general taxation^Meamvg of * ehati* 
table purposes ' in 8, 143 (2) (d) of tha 
City of Bombay Municipal Act— A special 
case may be reopened by consent only. 

The part of a hostel of a College oooupied by 
students and tho Superintendent of the hostel 
is oooupied for * oharitable purposes ’ .within 
the meaning of S. 143 (1) (a) of the City of 
Bombay Municipal Act,' and is. therefore, 
exempt from general taxation leviable under 
Si 140 (c) of the Gity of Bombay Municipal 
Aot (a). 

Where a part of a hostel of a College waff 
oooupied by a Professor and Assistant Superin- 
tendent in addition to the Superintendents of 
the hostel : 

Held, i>hat such part of the hostel was liable 
to bo rated for general tax leviable under 
S. 140 (c/ of the City*of Bombay Munioipal Act, 
unless it was shown theit the duties of the 
Professor and Assistant Superintendent for pur- 
poses of <)uperviBic>D, pbys>cal welfare and edu- 
cation of students, where such as to make their 
presence on the premises absolutely neces- 
sary (b). 

The extra fee paid by a studont residing in a 
hostel of a College is not ' rent ’ within the 
meaning of S 143 (2) (d) of the Gity of 
Bombay Municipal Aot. 

Whore a speoisl is stated to tho Court 
by oonsont of parties, it can only be re opened 
by mutual consent (c). Monie v. Scott, 20 
Bom. L.R. 839=*47 Ind. Cas. 642. 

KAJIJI, J, 

References : '-‘{a) IQ B, 217, R. ib) (1877)3 
Ex. D. 66 ; (1867) 8 El cfc Bl. 184. R, (c) (1884) 
Solicitors’ Journal, p. 478. F. » 

(2) 8. 143 (1) (u) and (2) (A). See No. 1, supra, 

( 3 ) Ss. 297 , 501 — Municipality — 

Regular line of the street — Powers of the 
Commissioner to prescribe Acquisition' 
of land-'^ Compensation, 

There is no word in the City of Bombay 
Munioipal AQ^ 1888 (Bombay Aot ifl of 1888 
as amended by Bombay Aot V of 1905) which 
prescribes the frame of mind in whioh the 
Municipal Comm!!;rir.'}::r is t'' exercise t&e 
powers given by 8. 2S7 of the Aot, or whioh 
resiricts the objtcrs for which be is to exercise 
them fo vhe mere regulation of the street in 
quostio*^ or to the creati-m or preservation of a 
regular line in it. “ Pccesrvation of regular 
line in public streets,” the heading to the grouy 
of sections beginning with the said section, 
does not limit the exercise of the powers given 
by the express words of the Aot. 

For the purpose of building a bridge to carry 
a street over a railway line on the level of the 
street the Municipal Commissioner wished to 
acquire additional land on a side of the street, 
and so he first of all prescribed a regular line 
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4.^BombM3f Aci8^^{CofUinmdi> 

let 111 of 1888 (Olty of Bombay Honlelpal) 

•^{Concluded), • 

of the street under B. 397, and then under 
B. 999 acquired a part of the appellant’s land 
which fell within the Jiuoi 

Held, that the exercise of the powers was 
within the terms of the Aot, and that the 
appellant was entitled to oompenaation for* the 
land acquired under B. 801 of the Aot and not 
under the Land Acquisition Aot. 

Held, also, that the oases in whioh it has 
been held that powers conferred only for a 
BtatDtory purpose cannot bo validly exercised 
for a different purpose are not in point, such an 
oxeroise of the powers beinfi: outside the statute 
which confers them. Abdnl Rahim ¥. The 
Municipal Gommlnloner for the GIty of 
Bombay, 24 M.L.T. 397 » 20 Bom. L.R. 937 » 
8L.W. 648*(1918) M.W.N. 840 = 23 C.W.N. 
110=42 B. 462 (P.G.)- 

Earl Loreburn, Lord Dunedin and 
Lord Bumner. 

(4) B. 299. Bee No. 3, supra, 

(6) B. 301. Boo No. 3, hupra, 

Ret VI of 1888 (Oujrat Talnkdari). 

B. 29‘E --Decree against talukdar— Applica- 
tion to execute decree in absence of certificate 
—Exclusion of time from date of decree to date 
of application for oertifioate— Application in 
accordance with law. See EXECUTION OF 
Decree, No. 8, 20 Bom. L.R. 872. 

Act 111 of 1901 (District Munloipelitlei). 

(1) 8, 96 (2) (3)— Afofice of new buildings--^ 
Permission to build Privy — Permission 
cannot subsequently be revoked. 

The plaintiff applied, on the Ist December 
1913, to the defendant Municipality for per- 
mission to build a privy on his own land, which 
permissirn was granted on the 19th idem. The 
Municipality gave notice £0 the plaintiff 00 the 
6tb January 1914 requiring him not to build 
the privy until further orders. Tho plaintiff 
sued for oanoellation of the last named order 
and for a perpetual iojunotion restraining the 
Municipality from preventing the plaintiff in 
the work of constructing the privy : 

Beldi jhat the first order made by the 
Municipality granting permission to the plaint- 
iff^ to build the privy was a final order under 
8. 96 (2) of the Bombay District Municipalities 
Aot, 1901 ; and that the subsequent order whioh 
purported to be provisional in its oharaoter was 
set referrabla to sub S. 3 of 8. 96, nor *to any 
other section of the Act ; and was. therefore, 
not legal ; and that consequently the plaintiff 
was entitled to the injunction claimed, be 
having commenced the work within a year with- 
in the meaning of 8. U6 (4) of tho Bombay 
District Munioipalities Aot, 1901- Ylthal v. 
Allbail Manlcipality, 30 Bom, L.R. 756=43 
B. 629=47 Ind. Cas. 145. 

8HAH and MARTEN, J.7. 

jBe/erenee :—19 Bern. L.R. 65, R 


AcUMCimhtM). • 

Aot. Ill of 1901 (Dlitrltfl :MaiiiolpaBti8i)i. 
(Oonefuded). 

(2) R. 160 i3)^JuriQdiction of JDiytriet Oouri 
— RevMion— Civ, Pro, Code, 8, llfK- 
Oompensation^lta meaning* and defer* 
mination- 

Under S. 160, cl. (3) of the Bombay 
District Municipal Aot, 190li tbe matter of 
compensation is to be determined by . the 
District Court, .and its proceedings are.eubjeot 
tu revision by tho Goueir of the Bind Judicial 
Commissioner. 

The word “ procedure” in 8. 160 (3) is used 
ill its popular and not in its strictly legal sense* 
The scope of 8. 115, Civ, Fro. Code, is 
to empower the High Courts with powers of 
supervision and Buporintendenoe. Tho High 
Court is to see that its subordinate Couefs do 
not interfere in matters of which they have no 
oogniz'inco, that they do not fail to exercise 
their jucisdiotiou and that they do not abuse 
their powers or aot illegally in tbe, exercise of 
them. 

Gompousation is Viot the same as market 
value ; it is the equivalent in money of the 
value of the land to the owner. The old 
common law rule fo;' ascertaining oompensa- 
ticn for expulsion was that it was that it should 
be determined on the same priooiples as 
damages in an aotion of trespass ; and it was 
the usual practice to. add a certain percentage 
to the market value for compulsory purchase. 
And this old oommou law rule is closely 
followed by 8. 23 of the Land Aoquisitiou Act. 
Hydrabad UunicIpalUy v. MoorlJnofAl Mas- 
takrara, 44 Ind. Can. 363 = 11 S.L.R. 93. 
Pratt, j.c. and Crouch, a.j.o; 

Beferences 36 B. 47. R. ; 21 B. 279 ; 40 B, 
509, Distr, 8 S.L.R. 126 ; 11 M. 26 ; 26 M. 86, 
Appr, 

Sr.^Burma Acts. 

Aot Ylll of 1898 (Burma Laws). 

(1) S. 13— No promifle of marriage— Mere 
seduction— Cause of action for damages— Ques- 
tion regarding marriage if arises. Bee BUD- 
DHIST LAW (Marriaqe), No. 1, 43 Ind. 
Cas. 639. 

*’(2) B. IS— Person to whom section applies— 
Chinaman if governed by section. Bee CHINESE 
OUBTOMARY LAW, No. 1, 9 L.B.R. 179. 

6,---Ce^tral Pro% laces Acta. 

Act XX of 1875 (G.P. Laws). 

(1) Ns.6 and 6-^Bindu Law, applicabtUiy 0 /, 
to non- Hindu— Gond, whether Bindu^ 
Burden of proof — Custom, its weight — 
Bindu law, which is lex loci in Cental 
Provinces, 

The term ” Hindus ” in B. 6 of the OeutrAl 
Provinces Laws Aot, 1876, refers Vo persons who 
'profess some form of the Hindu religion what- 
ever be the branoh or school to whioh they may 
belong, but it does not extend to persons who 
have never professed any form of tbe Hindu 
religion or to those who have been dottyeKted 
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iot ZI^of 1879 to. E Uwt)^(ConcZd.). 

f com. }ft to some entiroljr diffevent religion. The 
Vfofid will appljr to diBsentere and non-oonfor- 
g^te;' but HOC to Apostates^ It Beems to be 
aooepted now, as a rule of law, that, where suoh 
apoataoy takes the form of oonvecaion to a 
religioii which in itself regulates the devolution 
of properly, eg., the Muhammadan religion, 
then, except on proof of a well established custom 
to the^ contrary, and that only in regard to 
inheritance and sucoossicn, the convert becomes 
aubjeot to tl&e law of his adapted religion. 

A Good is not a Hindu ^t all and it follows 
that he pannot be brought within the category 
of * sudras *. A. person who is from birth a 
non-Hindu, cannot be subjeift to * the personal 
law of the Hindus. 

A man does not become a Hindu by oalling 
himself one, nor is the adoption by a noo- 
Hindu of usages resembling some parts of the 
Hindu Law a sufficient ground for apply- 
ing the whole of that law to him eft bloc, in 
the same way and to the same extent as if he 
were a Hindu. * , 

An unooDsoicus application of wrong law can- 
not set up a principle of stare decisis, merely 
beofl^uae it has boon left iinohallonged for a few 
years owing to the ignorance of the people 
affected by it« 

The onus of proving that a non-Hindu family 
has accepted the Hindu law rests on him who j 
alleges it. It has been laid down that in a 
oase of a family which is not originally Hindu, 
but which has adopted Hinduism, the burden 
of prowng that ihn family is governed in a 
particular matter by the Hindu Law is upon 
the person who asserts that it is so governed. 
She adoption by a family of some parts of a 
law foreign to it does not raise any presump- 
tion in favour of its adoption of other parts 
thereof. A Hindu is jf)>^68umed to be governed | 
by the law of the locality in.whioh he resides, i 
<rhe Mitakshara of the Benares Sohool is the 
Hindu lex loci ia Central Provinces. 

Clear proof .of usage will outweigh all but 
fltatute law. UJIzare y. Tllochan Gond, 44 
Ind. Cas. 435. 

BTANYON, A.J.C. j 

ile/efsncfls 3 B. 273; 6 B.H.O.R. 0,C.J. 
173. 5 ; 31 C. 11 ; 9 M l. A. 195 ; 10 B, 1 : 4 A. 
843 ; 36 B. 264 ; 29 B. 85 ; 19 B, 783 ; D.G.R. 
Part VII. No. 36; 20 C. 409; 11 C. 463; 20 
W.R. 341 ; D O.R. Part VIII No 102 ; 3 O.P. 

L. B. 18; 11 O.P.L.R. 49: 10 M LA. 511; 33 

M. 843, Appr, ; D.C.R, Part VIII No. 25. 
overruled, 

(3) 8. 6. See No. 1, supra, j 

JLet XYIII of 1881 (C. P. Land Revenue). 

(1) 8. 89. See No. 3, in/ra, 

(3) Ss. 66-A, 132, 153 fa)- Gaontia tenure and 
iteinoidenta disouased. See Gaontja Tenubb, 

8 Pat. L. J. 339. 

(8*d) S. 69 (4^) (1), Suits under, Limitation 
toVt if gOYerned by B. 6 of the Limitation Aot, 


6,-^Cenif9i Provinces 

lot XVfll of 1881 to. P. Lfmd SWenne) 

• -^(Conefttded). 

(1908). See Limitation. No. 7, 46 Ind. Oas. 
879. 

(8) 8s. 83 and ZO-Becord-of -rights— Suit for 
ejeetwig a tenant— Burden of proof, 

21here is nothing in C. P. Land Revenue Act 
to justify the view that the record- of- rights 
prepared under B. 82 of the Aot oaonot be 
considered complete until the Chief Commis- 
sioner has under S. 39 declared the settlement 
to be completed. 

Where a plaintiff landlord sues to eject a 
recorded tenant, the burden of proving that the 
defendant was not a tenant lies on the plaintiff 
(landlord), iTokaram v. DinaJI. 45 Ind. Cas. 
470. 

Batten, a .t.c. 

(4) B. 132. Bee No. 2, supra, 

• (6) 8. 136 ig) — Partition proceedings under, 
when become oontenlious. Sec Lambabdab, 
14 N.L.R. Id. 

(6) 8, 137^ Lambardar and Muhaddam— 
Mukaddam Gomastha — Whose agent he is 
— Whether co-sharers liable to eontr^ute 
towards remuneration of Mukaddam 
gomasiha. 

The Land Revenue Aot does not seem to 
favour the view that Mukaddam is an agent of 
the proprietary body and his gomastha a sub- 
agent ; on the contrary (bo gomasoha is treated 
as agent of the Mukaddam. There is nothing 
to show that the oo-sharets impliedly promised 
to contribute towards the remuneration of the 
Mukaddam Gomastha. Babfan y. Narain Rao, 
43 Ind. Cas. 967. 

BBOOKMAN, J.C 

References : —11 C.P.L.R. 27 ; 7 N.L.R. 101, 

R. 

(7) 8. 152 (a). See No. 2, supra, 

Act IX of 1888 (Tenancy). 

S. 35 (4) — Scope and object of. Bee Lani>- 
LOBD AND Tenant. 14 N.L.R. 107. 

Aot XI of 1898 (Tenancy). 

(1) Tenancy of share of land not ’divided by 
metes and bounds. See LANDLORD AND 
Tenant, 14 N.L.R. 63. 

(3) B. 35. See No. 6, infra. 

id) >8, 35 (4)— Implied surrender— Knowledge 
of landlord— Payment of rent by one tenant 
—Presumptiofi, 

There can bo no implied surrender under 
B. 86 ^.4) of the Central Provinces Tenancy Aot, 
without the knowledge of the landlord. 

When a holding is in the name of an uncle 
and two minor nephews, there is no presump- 
tion that the rent paid by the unole is on his 
own sole behalf. Suril Y, Munnl, 48 Indi 
Oas. 180. 

Batten. a«j.o. 
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6.--Ceairml Provinces Acts^iOontimud), 
lot XI of 1898 (Tenanoy)— (Con^tnufld). , 

(3-fl) Ss. 35. (4), 94— Applicability of S. 94, 
where ouster of the real tenant at the instance 
of the landlord — Ina plied surrender, Rule of, 
under B. 85 (4;, Applicability of, where rent 
paid in advance. See LandTjOBD AND TEN- 
ANT. No. sa d. 47 Ind. Cas. 28. 

(4) B. 36 (4) —Surrender of land if implied 
from non>cuUivation and non-payment of rent 
by tenant prevented from taking possession by 
landlonl. Sse RELINQUISHMENT OF POR- 
TION OF CLAIM, No. 2, 14 N.L.R. 176. 

(6) Bs. 35, 36 (1), 46 (3)— Surrender by ooou- 
panoy tenant to landlord for opnaidoration— 
Heir of tenant put in posecssion by Revenue 
Officer— Land lord ’a right to recover purohaso- 
money with interest. See LANDLORD AND 
Tenant. No. 6G, 14 N.L.R. 126. 

(6) S. 3G (1). See No. 5, sttpra. 

(7) S. 41 Mortgage by occupayicy tenant-- 
Whether Malguzars can sell the holding in 
execution of mcney decree free of mortgage 
— What can be sold under S> 60. Ctv, Pro, 
Coae^ 

Whore an absolute occupancy tenant under 
O.P. Tenancy Act (XI of 1898) mortgaged his 
holding to dc'eodants and where the malgutars 
brought a suit lor dcolaration that they are 
entitled to set! the holding in etecution of a 
money decree agninst the tenant free of defend- 
ants’ morigage, held that, under S. 60, 
Civ. Fro. Code, as tbf. Court can attach and 
sell such property over which the judgment- 
debtor has a di^•posing power, it can attach and 
sell the equity ot cedempfion of the tenant. 

An auction- purchaser in a money decree does 
not derive his tiflefrrm the decree-holder, but 
only from the judgmerit-debtor, Navain Rao ' 
Y. Fathelal, 43 Tnd, Cas. 907. 

MITTKA, A..r c. I 

Beferehce : — 18 W.R, 39. Appr. i 

(8) 8. 41 (71— Sub*’ isa by absolute occu- | 
pancy tenant— Aesignment such sub-lease by j 
Bub le.asee to anot'ier, if «4iso requires landlord’s , 
oonsont. S^>o Landlord and Tenant, | 
No., 68, 14 N.L.R. 188. 

19) S. —Sir lands ^Mortgage registered 
before the commencement of the Act — Conci- 

Jiation Board's award. Effect of, 

A registered morlgag *, dated January 17, 
1881, of fifteen vills-gcp in Central Provinces 
included str lanr^o, which thtre was a second 
registered dUca December 11, *'1884. 

On June 30, mortgagees obtained the 

usual prelim inify decree for (oreolosure in a 
suit on both the mortgages. The matter was 
then referred to a Conciliation Board, which i 
made its axvctrd on February 20, 1905. It 
provided that tbe amount payable under tbe 
said decree should bo considerably reduced, that 
the T^uced amount should be paid in the 
manner therein elated, and that, in default of 
payment, only suver. cf tbe mortgaged villages 
should be foreclosed. No mention was made 


d.^Ceairai Provinces Acia^{OonHnuid)t 
let XI of 1808 iTenauey)— (bonfinved), 

of st> lands. The award was filed in Court 
under B. 525 of the Code of Civil Frooedura, 
1682, and a decree was passed in terms of the 
award, and on June 16, 1910, the decree was 
made final as the foreclosure decree, in which 
the names of the sovep villages to be foreclosed 
were given, but no mention was made ol the 
sir lands. 1« execution, tbe mortgagee-deoree* 
holder olaimed” actual p^ossesBion of the sir 
lands in the peven villages. 

Held, affirming the Court of Judicial Com- 
missioner, that the dOnoiliation award was a 
fresh origin of rights between tbe partriee, and, 
although it came«'nto existence in consequence 
of the registered mortgages and fhc transactions 
thereunder, it was, both for the purpose of 
enforcement and for the purpose of the applica- 
tion of 8. 45 of tbe Central Provinces Tenancy 
Act, 1698, as amended by Act XXI of 1S99, the 
transaction between the parties which was the 
foundation of their rights ; and that according- 
ly sub-S. 1 of that sovtiou must be applied and 
not sub-S. 6, and the mortgagor having become 
an occupancy tenant of sir lauds, tbe mort- 
gagee-deoreo-boldor oou'd only obtain symboli- 
cal or ooustciictive p^sHession of tbe sir lands 
the physioal or actual possession remaining with 
the mortgagor ,is ccoupanoy tenaot. Navayan 
Oanesh Qhatate v. Ballrara, 24 M.L.T. 345 
«(1918)M.W.N.885«14N.L.R. 166«23 C.L. 
J. 447. (P.C.). 

Lord Sumner, Sir John Edoe, 
Mr. ameer ALI and SIR ^^ULTEB 
PiiTLUMORE, Bart 

(10) S. 46— Applicability— Hifidu Law- 
Widow's right of gift— Occupancy tenant— 
Testamentary dirtciion for disposal of tenant 
right— Whether valifl— Devolution of occu- 
pancy tenant right from widoto. 

Where a Hinda widow being an occupancy 
tenant attempts to alienate anything more than 
her life interest, the deed of gift is invalid 
irrespective of tbe provisions of the Contra! 
Provinces Tenancy Act. 

Where a Hindu d'.^nng bis lifetime made an 
abortive attempt to gift certain property to his 
nephew, it raises no presuraplion that be left 
authority behind to his widow to complete his 
intention. 

An oooup.anny tunanb cannot leave any 
tCHlamentary direction for disposal of his tenant 
right in Central Provincos by his widow after 
his death. 

In the Central Prcvincer. cn the death of a 
widowed mother the ocounancy tenant right 
devolves by operation of law upon her daughters 
as co-tenants. Kalwa v, Bhawar SXpgh, 44 
Ind. Gas. 1001. 

STANYON, J.C. 

Reference 8 N.L.R, 22, R, 

(11) Ss. 4C, 47, 95— Surrender by oooupauoy 
tenant to oo-sharers— Lease of surrendered land 
to others— Lambardar if can claim to e]eot 
lesseeB— Position of lambardar. 'Bee LANDLORD 
AND Tenant, No. 72, 3 Pat. L.J, 88* 
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A*^CMInillVdvi0i?ai Aci^(0<iktlnmdi. 
%ai Z1 of 1698 (Tosapoy)— 

(19) S. 16 (3). Seo Qo. 6« suyra. 

(1® ift, 46 (ft)— i20fftsicra/4on oft(ainoi 6^ 
r0elta(A— 

Where registration is obtained by deoeiving 
(he Registering Officer, the document must be 
considered as not registered and ineffective. 
Khadak Bingh V. Deepehand, 43Ind. Gas. 16. 
Batten, a.j.c. • 

Referencea 13 Ind. Gas* 909 ; 8 N-L.R. 22 ; 
1 N..L.R. 112, B. 

(14) 6| 47« See No« 11, aupra. 

(16) 8. 66— Bhuraak of j^iilage servant*-- 
Bight to hold lands as bhumak. See BEAVIGE 
TENURE, No. 1. 14 N.L.R. 152. 

(16) Ss. 60, 65 — Lease of malik mabuza land 
(or so long as rent paid and remission of rent 
(or short fixed term in oonsidoration of receipt 
of money advance — Lessee not constituted pro- 
prietor but only permanent sub-tenant. Bee 
Mortgage (Redemption), No. is, 14 N.L. 
R. 117. 

(16-a) 8. 61 (6), conditions necessary to bring 
a oase under-* Rent, Bui); for— Amount claimed 
le88*than Rs. 100— Second appeal, if lies. Bee 
Rent, suit for, No. Q, 47 Ind. Gas. 540. 

(17) S. 85. Bee No. 16, supra, 

(18) 8. d4i-~Limiiat%on — Lamhardar and 
inortgagea-^Difference in the act of taking 
poasesmn, 

Whe^e a person took possession of a holding 
qua mortgagee, and not qua lambardar, his 
action ip taking poBseesioa as mortgagee was 
an action adverse to that of other co-sharers 
and not for *the benefit of the proprietary 
body as a whole. Therefore there is no ground 
on which the limitation prescribed by 8. 94 of 
the Central Provinces Tenancy Act applies to 
case. Bhlkam Cband CTokul Ohand Y, 
navprasad, 45 Ind. Gas. 184. 

Findlay, a.j.c. 

(18-a) 8. 94. Bee No. 3-a, supra, 

(19) 8. 95. See No. 11, supra, 

(20) 8 , 97 — Jurisdiction of ordinary Courts 
•^Interpretation of Statutes — Determina- 
tion of the nature of suit. 

An aot by which the jurisdiction of the 
ordinary Courts of Judicature is taken away 
must be oonatrued striotly. 

The policy of the C.P. Tenancy Act as decla- 
red in 8. 97 of the Aot is that all questions 
oonoeming the right of a tenant, as such, of an 
agricultural holding which arise out of the 
relationship of tenant, and landlord should, 
ezoept BO far as appeals are oonoerned, be tried 
by a Judge who is also a Revenue Officer. 

The venue in a oase is determined by the 
nature of thk claim as laid, but not by the 
nature of the defenoe set up. Kama v* Bha- 
Janlal Obantanlal, 46 lad. Gas 654. 
Bbookman^ j.c. 

Be/erefieee:^19Ind. Gas, 759; 81 Ind. Gas. 6; 
4 N.L.B. 68 ; 8 W.R. 426 ; 16 A. 887, Appr. 


6*'^CeairBl Provinces Acts^^iCkmeludsdll. 
♦lot ZKIY of 4899 (0.P* Oouvt 6t Vardljt 

8. 16 (2) (6)— Interpretation of, Seo 

Guardian AND WARD, No. i, 45 ind. Oas, 
192. 

Aot XYl of 1908 (Municipal). 

(A) Sa, 62, 63— AfiinieipaRtp, if owner of all 
land tbithin limits of Municipality^Advwas 
poasesaion, Plea of, when to he raised— 
Points to be proved on such plea. 

The land within the limits of a Municipal 
town is not, in the absence of evidence to the 
contrary, to be taken to belong to theMunioipal 
Committee. 

A claim of title by adverse possession raisefl 
a mixed question of law and faot and should, 
therefore, bo raised iu the Oourt of the first 
instance so that the opposite party may plead 
to the claim and evidence may be adduced 
thereon. A person to establish suoh a claim 
ipust show that his possession was adequate 
in ooritinuity, in publicity and in extent to 
extinguish the title of the true owner (a). 
Pralhad Singh v.» Abdul Aziz Kban, 47 Ind. 
Gas. 692. 

Brockman, j. 

References (o) 27 0. 943 ; 14 C. 592, F,\ 31 
Ind. Gas. 307, R. 

(2) B. 53. Bee No. 1, supra. 

Aot II of 1904 (0. P. Courts). 

8, lb— Jurisdiction in the matter of appeal 
— ** Value of suit meaning of^-- Amend'- 
ment of plaint, effect of--- Appeal, 

The words ** value of suit for the purposes 
of appellate jurisdiotion, mean the value of the 
relief claimed by the plaintiff in his plaint. It 
may be the value originally claimed or original 
olaim increased or reduced by voluntary 
amendment. 

A Court oannot ordinarily adjudicate itself 
^ut of the jurisdiotion given to it law over 
a suit as instituted. 

Where the value of tbe suit is Rs. 989-3-7, 
appeal from the decree of the trial Court lay VO 
tbe Oourt of the District Judge and not to the , 
Divisional Court, according to 8. 16, O.P. ^ 
GourtsAot. Dlndayal v. Deonath, 44 Ind. Oas, 
287. 

Stanton, a.j.c. 

References 8 0 P.L R. 86; 20 Ind. Gas. 
928 ; 27 Ind. Gas. 968 ; 20 B. 676, Diss. 

7,-— Madras Acts. 

Act Yll of 1883 (Irrigation Oesa). 

B. * 2 — “ Engagement ” — WheOier includes 
natural rights of a riparian owners 
Riparian land-^Deflnition of '—Riparian 
oivnar, rights of— Whether tneludea right of 
irrigation— Limits of such right— Natural 
rights— Whether limited to carrying water 
direct to land— Right to atorei n wells— If 
not included in riparian right— Indian 
Easements Act (V of 1889), 8, 7. 

Per Sadasiva Aiyar, J.— (I) Every riparian, 
owner has the right to enjoy without distur- 
banoe the oatural advantages arising from the, 
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7.— Madras Acts^^iOofUiniud), 

Act Vn of 1868 (Irvlgatlon Ceis)— (Conelcl.). 

sifcuatiioD of his land icoluding the right to 
irrigate his land from the natural stream pro* 
vided be does not by the exercise of such right 
cause material injuty to other like owners. 

Buoh riparian right cxtenCs not merely to 
lifting the wat«r from the natural stream and 
oarryicg it Ihe land direct but also storing it 
in wells in bis land temporarily as a measure of 
prudence before actual distribuiion. 

(II) T^e Government has no right to levy a 
separate water-cess for the use of the water of 
the liver in irrigating a riparian land irrespec- 
tive of the fact whether the bed of the stream 
belongs wholly to Government or partly to 
Government and partly the riparian owner or 
wholly to the riparian owner (a). 

(III) All land must be regarded as riparian 
land (a) when it is within the nr^tural water* 
shed Cl the strenm, (b) the title to which is in 
one owner, and (c) the bo^indarics of which 
have been escablisbed with the requirements of 
the couditions which Will best serve the interests 
of individual land- owners ; but in India, riparian 
land must be confined to land which is on 
the tank of the stream and which extends 
from that bank to a teasonable depth inland. 

Per Phillips /.*— The Urlam cose (40 M, 886 
n6 340 (P.C )) has not decided the 

question whether an engagement with the 
Government could ho impl'od, as arising out of 
the natural or prescriptive right of a riparian 
ownei. 

Per Where the plaiutifis, owners 

of certain land alleged to be situate on the 
bank of the Musi river, who brought a suit to 
question the legitimacy of the imposition of a 
06BS by the Government for the use of the Musi 
water in irrigating thoir fields, r^ieed inter alia^ 
the ground of riparian right, for the first time, 
only in second appeal nine years after suit and 
two years after the fili; g of the second appeal 
a^er three reminds ca other questions, on the 
basis of the Privy Council judgment in the 
Urlam case and prayed for an opportunity to 
adifuoe pvcof that the lands in queetion were 
riparian lands. 

Held (1) that the plaintiffs ought to have 
ad^ced rII chfur proofh on the prior opportuni- 
ties and that under the circumst.ioces of the 
oase, they wtTn not entitled to any further 
indulgence so f-tr aci the e.^tablishmoriii of* faots 
necessary to support their clinu as riparian 
owners is concerned : 

and (2) that there being no proof on the re- 
cord that the plaint lands wt^re riparian lands, 
the plainiifisj' claim must fail. Emanl L&ksh* 
mlnaiastt Avadhanulu v. Secretary of State 
for India, 7 li.W. I «34 M.Ii J. M.L. 

T* Ind. Uas. 113, 

BADASiVi AlVAii and PHltiLIPS, .7.7. 

Biferencis 40 M. 309 (P.C.) ; 2 L.W. 
768, B. ; 40 M. 686 (P.O.), Ezpl 


7,-^MadraH Acis^iOoniinuid)* 

Act 11 of 1861 (ReTcnae RecoYcvy). 

( 1 ) 6 . 2b, Revenue sale lor default-^ Servicer 
on the pattadar who was not the real owner 
at the date thereof-^ Sufficiency of--^ Agree- 
ment between some of the bidder snot to bid 
against each other^-lf renders the sale void* 

Held, that an agreement belweert certain 
bidders before* the sale that thfy would not bid 
against eaoh other or that -they would divide 
the property among themselves after the sale 
would not be a ground for setting aside the 
sale (a}i 

Queers.— If ,frau(|^ would be a Eruffioient reason 
to set aside a sale under Act II of 1864 ? 

Per Oldfield, J.— In regard to the question 
of want of notioe under S. 26 of Aot II of 1864, 

Held that, by the real owner suffering the 
registry to stand in the name of another, the real 
owner put him forward as ihe ostensible owner 
and, as between him a,vd the Government, the 
service upon the pattadar must be taken in law 
to be sufficient service upon the real owner 
(b). Hanakarl Yenkappa Chart v. Holagandl 
Pompana Oowd, (191b) M.W.B. 191-7 L.W. 
372 = 23 M.L.T, 297 = 46 Ind. Gas. 474. 

ABDUR Rahim and Oldfield, .u. 

References: --(a) 23 M. 327 (P.C ). F. (b) 7 
M. 406, F. 

(2) B7. .39, 59 —Purchase f f land at revenue 
sale — Bale confirmed by Deputy Colleotdr and 
Collector — Sale oanoelled by Bo'ard of Revenue 
— Suit to set aside Board’s order, maintain- 
ability of. Sec REVENUE Bale, 36 M.L.J. 
177. 

(3) 8. 42'— Section if al>pli&s to sales under 
Land Improvcmonts Loans Act, 8 7 (1) (c). 
See MAD. ACT XIX OB' 1883 (LAND IMPROVE- 
MENTS Loans;, 34 M.L.J, 446. 

(4) 8 . 69Sale without notice to defaulter 
and purchase from him -jurisitefion— 
TAmitation, 

Plaintiff whs a private purobaser of the pro- 
penly in suit. His vendor had obtained a loan 
from Government under the Agricultural 
Improvements Act. B nie instalments were 
unpaid and the property was brought to sale in 
1910 under the Revenue Recovery Aot but 
without uotiQo to the plaintiff or his vendor. 
The plaintiff o^mi to know of the revenue sale 
in 1912, when the purchaser tried to get poBses- 
Bfon under the Act. Tnepl iintiff brought this 
suit in June 1913 more than six menths after 
tbo order for possessiuu and three years after 
the sale. 

Held, that failure to give notice of the sale 
did not deprive the Collector of jurisdiction to 
effect the sale but was a mere irregularity and 
the sale was one that ought to have been eet 
aside within six months. 

Held, also, that as in any case the plalntiil 
had knowledge of the sale more than six 
months before suit, the suit was barred undsv 
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DictiesT OF oistfis. 

4cr5-^(Con/intM^. i /.-^Madras ActM^(OonCinue3)\ 


Mat 11 at 1861 (Revenae R«oovery)*-(Conc2d.). 

St 69 ot the Reveiiiie Recovery Act (a). Vadluv 
Qlllttiia Hagt Reddy y. Devluenl Venkatra- 
manlah, M L T. 3dl->(i9i8) M.W.N. 224» 
7 L.W. 468»45 Jnd. Oas. 653. 

• SESHAQIRI AIYAR and NAFIEtt, JJ. 

Beferenc 6 s:-- [a) 12 M. 168,^ F;; 44 0. 326, 

• (6; 6. 6.9 *-*SootirAi if applies to sale of minor’s 
properly for default in payment of Gov^^ritment 
Revenue See MAD. REQ. X OF ISil SAIiB 
OF M155ORS* ESTATES), 34M.L.J. 636 (F.B.). 

16) 8. 5Uf Bee No'. 2, su^ira. 

Act Vlll ot 186S f Madras Rent Recovery). 

S, ll'-^Enhanced rent for garden crops 
1 aised by ryots with the aid of Ihetr own 
wells-^If enforceable without consideration 
— Implied contract — Nature and meaning 
of --What is legal consideration-Ousiom — 
ifow far can be invoked in support of pay- 
ment c.f enhanced fent — Effect of acquies- 
cence in a porticuiar modn uf disposal, 

Uodtr Madraij Aot Vlll of 1866 (Beat Re- 
ooyery Aot) an agreimeut to pay enhanced 
rent for garden oropa raised by zy<>hH wi’h 
the aid ot thi^ir own wulld could not bo enforoed 
for vrani of oon^ddeiation ia) 

Tb« fxprCft.noD ’implied oontracl. ’ is an 
Engli^b term of arli and must ce conatiued. It 
involves Via iaoident of some oonsiderAiioo 
moving ir^ m the landlord as tha: lucidout is 
uudcffsrood iu English law. 

Ther.* aiu£*l be consideration for the subso- 
quert ..implied agroem>:ii3t lo pay the garden 
rate and the more leUing of the land oy the 
landlord will not do; for it was let al the dry 
rate already and tho ryot wa?:» en titled to 
occupation at that rat*' ; and no fresh consi* 
deration iherciorc moved . from the landlord 
for the ryois’ aflaumod promise to p'^y at the 
higher rate. Nor can the landlord’s abstention 
from exercising hi}’ right* to resort to the 
** Wetrutn ^lysteni ” be hold to be oousideratioo, 
as, under the Act, the implied oou tract for the 
four fannm rate must bo enforced and there 
could be n'j qiiestic^n of rosorting to the 
•’watum.” 

Even if the question arose before tho Aot of 
1866 was oasract. in ibe absence of evideuue, 
that th'^ro was any * warum ’ in the village, the 
same rot'Ulfi w''ul-: follow. 

LiSowiso. the landlord’s forbearance from 
putting tho tenants to trouble by raising a 
hopeless and groundless di-.puto of tbeir right 
oaunot be valid oonsideratiou for the abauden- 
of the tenant’s rights, 
etc a custom to charge enhancod rate for 
garden crops was pleaded but was negatived by 
the Court below, and the appellaui acquiesced 
in its beinTg so disposed of, the point was not 
allowed to be taken as a ground of appeal by 
their Lordships. 

Their Lordships, however referring to the 
question of ouAtom, laid down the following 
piO|K>BitiOP8t 

If the ouatom was meant to refer to the 
dhtermination of rates of rent aooording to 


Act Vlll of ISdS ’^iiladvae Rent ^eooY8i|r) 

-^(Concluded). 

local usage, tho ovidenoo was irrelevant, i^lesflf ' 
and until it appeared that no contract, ex^reee 
Of implied, had been made on the subject. 

If, on the other hand, it was meant to be a 
general oustem to enhance rent if the tenant 
enbanoed the value of the land at his own * 
expense, ihea the eemindar was asking the 
8ab> Collector to do what the Aot forbade him 
to do. Zemindar of Ettiapuram v. Ala* 
wavaia Asarl, (1918) M.W.N. 732 (P.O.). 

Lord .Sumner, Sir John EDOEi 
Mr. amber ali and Sir Walter 

CHILLIMORB. BART. 

Beference : - {a; 36 M. 1.34, Ajf/r. 

Act 111 of 1873 (Madras Civil Courte). 

j 8> 14 — Valuation of t-uit for pre-omptiou for 
purposes of jurfsdiot'.m. See SUITS VALUA- 
TION ACT (VH OF iari7i, 34 M.L.J. 397. 

Act XIX of 1683 (l«and Improvcmenti Loane). 

(1) .S'.s. 4, 7 (1) ic^Sals under, free from prior 
incumbrances— Madras Revenue Becovery 
Act <IT 0/1864), 8 , Wiiethcr provisiom 
17 iaitir Act apply ta sales under former 
Aid -Lean for agricultural improventeni, 
if affected by wof k begun in anticipation Of 
loan— First instalment of loan not utilieoi 
wiihi/i period allcwt d by Government rules 
* -Disbursement of second instalment before 
such realisation t if affected — Proviso, cem- 
atruciion of. 

The pcuvisious o! 8. 42 of Mad. Aot II of 
1664 (Bevonue Recovery) apply to a sale undec 
8. 7 ^l) (c) of tho Land Improvements Loans 
Act fXIX of I883)i and such a sale is free of 
prio*- Mjcumbrances (o|. 

Tiia ?GRnti.\i objeot f-ir which a loan for the 
agricultural improvement of land is*iaken from 
the Gove,’nme;U on the borrower’s liability 
ucdor the Ac^< is not uffeefed by the mere faot 
ihAi- work ‘j;'v*^i.'il’yiT‘g tho term improvement 
WiiS starleu ii; auticipaiioo ot ihe loan from 
the Governoiom. ; nor docs the fact that the 
firsb i*ir-talmrnt of the !f)an not utilised 
within iho period .yliowc'i by the* Government 
rules in any way affjub the validity of the 
subsequent advance*;. 

The woros of a piovsco oinnot be used to 
extend the rporatico cf the nectiop f 0 which it is 
attached ; but where there is d^jubt as to the 
true mett“iing of tho f-ubeUntive part of a 
seotion it is surely legitimare to use tbe words of 
a proviso to it iu order to determina which 
interpretation is correct (5). Sankaran Rqiq* 
budripad v. Raroaiwamy Iyer, .34 M.L.J. 
446*23 M.L.T. 846*41 M. 691*8 L.W. 12- 
47 Ind. Oas. 301. 

AYLINO and SESHAGIRI AIYAR, JJ. 

References i—ia) 7 M. 434 ; 26 M. 672, D, ; 
26 M. 230 ; 28 M. 420 ; 34 M 493 ; 38 M, 366. 
B. (b) 39 M. 1164 (1195) ; West Derby Union 
V. Metropolitan Life Assurance Society, (1698) 
A.O. 647, B. 

(2) S. 7 (1) (0)* Bee No. 1, eupra. 
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fi 


7. ^Madras Aeis^iConUnuedU 
let IV of 1884 (DUtrlot MeBlelpalitiei). 

(1) 8n. 31, 27— Powers of Municipal Council 
-^Couri when will interfere with opera- 
tUeis of Council. 

Under 8. 21 of the Distriot Munioipalities 
Act, the Counoil of a Distriot Munioipality is r 
corporation with power to oontraot and to do 
all things necessary for the purpose of its 
'oonstitiition, the Municipal Fund being held by 
it under 3 27 for the purposes of the Act. And 
if it is keeping within its aiuhorisation and 
noting bona fide^ the Court will not interfere 
with its operations. It will bo deemed the 
best judge not only of what is most oonduoire 
to its own interest, but also of what is most 
^fitting as regards third parties, and it will bo 
left unchecked to take or not to take lands. 
Krlihnaswaml Iyer, In re, 35 M.L.J. 251. 
Oldfield, j. 

References : —Bundee Ba> hour Trustees v. 
Nicoh U915) A.G. 550 ; 22 B. GlG, Dist. 

(3) S. 37. See No. 1, supral 

(3) S. 53 ’-Carrying on businsss within 

Municipal limits, whni is ‘ Profession tax 

^Liability to tax, fads creating, to be 

examined in their legal significance. 

The plaintifls, the Clan Line S; earners, Ltd,, 
a Company incorporated undeL the ISugltsb 
Companies Act having th^ir registered offioe 
and head offioe of busine&s in Glasgow, owned 
a line of steamers plying between English 
ports and the East calling, among other places, 
at ports in Southern India, among them Madras 
and Oooanada in Godaveci District. The agents 
for the Clan Line in Madras were Gordon 
Woodroff'i and Co. Ripley and Go. of Gocanada, j 
by an arrangement with Gordon Woodrofle j 
and Co as representing the Clan Line, disburs- | 
ed the Olac Steamers at Cocanada, negotiated > 
with the Shippers for shipment of their cargo 
on Clan boats and received payment by com- 
mission. The question, in thi3 suit by the 
Clan Line against the Gocanada Municipality . 
for Yeoovery of profession tax paid under protest 
was whether the activities of the Clan Line at 
Oocabada constituted a carrying on of business 
there by the^ Clan Line within the Statute. 
Meld under the ciroumstanoes of the case and 
the (acts in evidence, that in substance the 
business of making contracts of the Qian Line 
was carried on and controlled at Madras, that 
the said Clan Line do not carry on the business 
of ship owners in Oo'^anada, though, Ripley 
and Go. at Oooanada put the name of the 
Clan Line on their offioe paper and described 
themselves as its agents and that the plaintifis 
ware entitled to a refund of the amount of tax 
paid by them, as the levy >f ihc profession tax 
on the plaintiffs was not warranted by law. 
English Cases reviewed. Gian Line Steamerti 
Ltd. V. Munietpal GoancU of Oooanada, 34 
3 40 » 46 Ind. Cas. 600. 
tiOOTTS TROTORU, j. 

(4) Ss. 172, 173— Relation between sections 
and* their sCMcpe— Liability of Munieipality to 


7. -^dfadraa Acfa^(CniUintMlf, 

'kali lY of 1884 (0lstplct XontoipalMat) 

I ^(Concluded). 

' pay damage lor injury oaused to persons by 
obetacles in road under repair. See TORT, 
No. 1. 41 M. 538. 

(5) S. 173. See No. 4,' supra. 

Act y of 1884 (Local Boards^ 

8. 73 — Suit for dnolaraticn of being land* 
holder within meaning of section— 6uit for 
land. See AGENCY RULES (VlZAGAPATAH), 
7 L.W. 661. 

Act II of 1894 iPrifprletapy Eifatei Villago 
Servioei). 

S. 15— Jurisdiction of Civil Courts to try 
claim to be appointed to any hereditary village 
offioe on its creation. See JURISDICTION (OF 
CIVIL Courts), No. lO. 34 M L T, 489, 

Act III of 1895 Madras Hereditary Ylilage 
Offices). 

(1) Statutory prohibition agiinst alienation 
of service lands if repealed by. See UNSET- 
TLED PALAYAM, 84 Mi’jJ. 663. 

(2) 8. 10 (2) — Service inam attached to 
karnam’s office — Enfranchi.«iemeQt — Inam 
lauds if vest in joint family only or also in 
divided branobe? of original grantee. Bee 
SERVICE INAMS, No. I, (1918) M.W N. 849. 

(3) 6s. 18, 21— Claim to bucceed to hfredi- 
iary village uffioe, Prohibition in section of 
Civil Courts from considering— Prohibition, if 
applies to claim to be appointed to any such 
officer oil its oreariou. See JURISDICTION (OF 
CIVIL COURTS), No. 10, 24 M.L.T. 489. 

(4) S. 21. See No. 3, supra. 

Aot lY of 1696 (Malabar Marriage). 

(1) Ss. 17, 18— Right of female member of 
tarwad married imder Aot to claim against 
tarwad for herself and ohildren. if barred. See 
Malabar Law, No. 8, 36 M.L.J 509. 

(2) S 18. See No. 1, supra. 

Act ' 1 of 1900 (Malabar Gompensatloa for 
Tenants* Improvements), 

(1) Ss. 3 (3), 5. 6, 9 and 19--Ad of 1887, 

8, 7— Ortt/s of proving that improvements 
have been effected— Tmant if entitled to 
compensation for improvements made by any 
person — Increase in income tf criterion 
of improvement to land--’ Reclamation of 
land on assurance of jenmy to supply water 
—Commissioner's report, use o/— ApnilM- 
ment of second Commiasioner if dire^m 
for revaluation— Admissions, value of. 

Under Ss. 3 O) and 5 of the Malabar Compen- 
sation for Tenants’ Improvements '^Aot, I of 
1900, the burden is on the tenant to prove 
before he claims compensation that be has 
made the improvements or that his predecessor 
in interest has made them. 

It is not the law that the tenant is entltM 
to oompensatioD by whomsoever other than 





T.^AisdrM A^i$^(Cimiiniied), ^ 

Ael I of 1900 (Mftlftblir Oomp^oMftloii for 

Vemiiili^ lmf^to\mtni%)--{Coniinued). • 

the landlord the iiqprove mente might have 
been effected (a), 

Inoreese in the income 10 do oriterion for 
increased value having been imparted to the 
lends by the tenants (6). 

•Under Ss. 7 and 8 of the Malabar Gomponaa- 
tion Act of 1687, a settlement as to oompenaa- 
tion come to in 1883 for imp/oVementa effected 
jprior to it is not bed (c). 

When the tenant reclaimed the land on the 
faith of a oontract by t^e jenmi to supply water 
it ia an improvement within S. 9 (1) of Act 1 of 
1900, though no water was supplied. The tax 
payable for the water meiy bo deducted as a 
cost of the cultivation in estimating the net 
produce. 

A Oommissioner's report is not to be relied 
upon unless supplemented by evidence of the 
Commiasionor. 

Under 8. 6 (d), the appointment of a second 
Gommissioner is not a direction for revaluation. 
The second OommissioBer ooul^ only taka into 
account the value prevalent when the first 
Commissioner made his report. 

. Admissions of parties should not be lightly 
ignored (d). Kuonath Madamptl Kunjunnl v. 
MooppU Nalyar Avepgal, 35 M.U.J. 319« 
(1918) M.W.N. 666. 

8ESHAG1R1 AlYAB and BAKEWEIiL. JJ. 

References :^{a) 17 Ind. Gas. 433, Not F, 
(b) 28 Ind. Gas. 389, criticised^ (e) 30 M. 435, 
Not r. (d) 39 A. 184 (P.C.). F. 


I Act I of 1900 (Valabop OompiH^loiloii fof 

Tenants ' lroproveiDeiitt)^((7onfifMisd). 

a decree for the reliefs which he was entitled ta 
as against a defendant and has allowed that 
decree to become barred he cannot be allovred 
to bring another suit for obtaining 
same relief against the very same defehBaiit^ 
ibough on a different basis, provided that the' 
latter ground of claim is founded on a right ot 
title which existed and could have been relied 
upon in the first suit itself. * 

But if he bad failed in the first suit on the 
basis on which it was brought be may claim 
the same relief in a second suit oh another 
basis if this latter basis oould be treated ae 
affording a different cause of action. MyDam 
Yeetll Mayan Kattl Y. Yalappllakath Kun- 
hammad, 7 L.W. 143«34 M.L J. 167-38 
L.T. 166 -(1918) M.W.N. 206-44 Ind. Oas. 
110-41 M. 641. 

Wallis, c.j. and Sadabiva aitab, j. 

References (a) 33 M. 629, Biss.; 36 M. 800, 
Bel, on.; 39 Ind. C^as. 659, B, 

(3) Ss, 6, G—'^Mortgagee tenant-^Ten^r of 
mortgage amount including compensation for 
improvements into Court — Tenant whether 
liable for mesne profits from date of tender-^ 
Consfrutfion of statute-- Reference to object and 
preamble of Act, when permissible, Paramae- 
vara Ayyar v Kuttnnnl Yalla Mannadlari 
33 M.L.J. 591-43 Ind. Gas. 173. Bee Pinal 
Part. 1917, Col. 91, 

(4) a. 5. Bee No. 1, supra. 


(2) >.5. 6, scope of— Decree in ejectment 
againai ^lalabar tenant— Decree allowed to 
become barred by liniuation --Effect — Fresh 
suit bobcd on title, if and when can be 
brought for the same relief— Cause of action. 
Per Sir John Wallis, C.,;.— Ordinarily when 
a man has a cause of action and brings a suit 
upon it, that cause of action is merged in 
the deoree, transit in rem Judicatum and his 
remedy thereafter is in execution and if he does 
not enforce his remedy and allows it to become 
barred, his rights are gone a'ld cannot again 
be enforced in another separate suit. 

On the same principle, when a lessor sjio to 
ejeoti a leif^t-'ce and gets a deurt 0 and allows that 
decree to be barred his remedy is gone ana he 
cannot bring a fresh suit based on bis title; 
and especially in the case of Malabar tenants, 
the effect o! 8^. 6 and 6 of the Malabar 
Gompensation tor Tenants’ Improvements Act 
and of the general scheme of tnc Act itself 
is to leave the decree passed under the Act for 
ejectment on payment of compensation to be 
governed by the law of limitatioa with regard 
to the execution of decrees and not to iuiertere 
with the general proposition stated above with 
the resuu that a landlord in Malabar who 
obtains a decree in ejectment and allows it to 
be^me barred cannot maintain another suit on 
his title for the same relief (a). 

Pet Sadasiia Aiyar, jr.— When a person has 
obtained in one suit baeed on some legal title. 


(5) 8. 6. See Nos. 1 to 3, supra. 


(6) Ss. 6 (1), (3) and (4)— Oiu. Pro. Code, Ss. 4 
(1), 47, 0. XXXIV. rr 7 and S— Prelimi- 
nary and final decree— If applicable to 
suits against mortgagee in Malabar, 

The Malabar Compensation Act, by 8. 6, 
oi. 1, treats a suit in redemption as one in 
ejectment and provides only for one|decrce, ets., 
a decree in ejectment, and has made some 
special departures from the Transfer of Property 
Act. aiid tbe .old Civ Pro Cede. 

The now Civ. Pro, CoJe, 0. XXXIV. rt. 7 
and 8. do not affect the Malabar Compensation 
Act and -.horo could on*y b ) oneidecrre hissed 
lu suiiH ayaiiibb njotlgag^oe* in Malabav under 
8. C. ol. li) ol tbo Act. Nani Hair Y. Randan 
Aehtamoorthl Nambudrl Pad, 119*8) M*W.N. 
551 = 8 L.W 275 = 47 Ind, Oas. 914. 


OLDFIELD and Sadabiva aiyar, jj. 

7) Ss. 9, 11- Contract as to value of improve- 
ments-Digging of tanks 
iEteclamation of forest into paddy lanas— 
If 8. 9 applies. . 

J. 9 ol ihe Malabar Oompensation for 
nantn’ Improvements Aot is intenOM to 
Bly to oases where the Court has to give the 
[ire velnation uodor the Act 
itraot, if any between the parWe. Th^ 
mot be first a valuation under the oontraot 
I then under B. 9. 
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7. — Madras Acts-(CoHtia«i<i). * 

lot I of 1900 fllAlabsF OompooMlion toe 

'Tenaoti’ ImpfovemwtB)-- (Concluded). 

8. 9 de4]g with oasoa where at the time of the 
demise tbe Itand was of some value :ind an 
additioual value was imparted to it by the 
labour of iLe t^naut. 

Where h forest wa® r . Iiirai.d ir-o uiddy 
fields by of t'S’Tikr -u ehtn.-oel'i du*^ by 

the tenant and the c' ntrac' provided for oom- 
pensation'at Rs. 7 p'r par* of seed an:*-. 

BHdt iho cenari:: cA'^r>o^ claim oompen^atton 
for the tanks a 'd wolfs under B. 9 but only 
under S. 11 of the Act. The ter.irii is not 
entitled to tbo v.»luo ot t:mHoc cut from the 
landlord’s forest and ucilisid f.)r construolinR 
farm houdos and ^rviari.p. Thathamaugalam 
Parakat Samu y. Yenganoat Swavooparn 
Raja Yasodeva Ravi Varma.' (1918 al W.N. 

. i4)«7 L V/. Jd7=*44 Ind. as. 942. 

SESHAaiiii atyau '^vA Napier, jj. 

References: -40 A £i94.^(«917) M-W.N. 195, 
B. ; (1917) MAV N. ‘J09. Oiss. 

(8) S 9. No. 1, suvra, 

(9) 8 11. B-Js No, 7, S7ipr(i. 

(10) S. 19. See No. 1, supra, 

let! ot 1902 (Qoqfc of Wards). 

8» 41 — 8e:ured crfditof not no:ifping cln%vi — 
Effect cf~~Gr>urt of ^Vards withdr *toing 
trom !iUp'rmtef,dpTice effect of. 

The provision as lug.inU oea-a{.»on o' interest 
oontaiued in B. 41 of the Madras 'Uiiiri. of 
Wards Act, as I'ofl.trds s.Liima n 't notified is 
final and the duf-e no'> rev:vi« wbi<ii the 

Court of Wards vvith iidw?. its tup crni'Midenpe 
but the provision L: at .suAi C'^editors “shall 
not be pill Uiitiiafvor iisaharg-^ or s-it.Mfac- 
tion of the oUims *' 'itified oi .^drn, Mil’ll Uiid-er 

8. 38” is not ro affoof: ib * rif'bts o 

seouied oroditors. »i -jisy provciiia ’i'e Court 
of W<Ard.s payinji ■ r’i*-*di‘oCb out .*1 tiio 
UuiDOumbared fund, at iu n;iipo.s.l :i d io pra- 
feretiCv. to notifies 

The stioured c.edi-o.-, lOUf^h ns not 

notified, IS not p' voiii.ed fc-Jtn pr ;coL'Jing *o 
realise bis sceunr.y (ri) Silnlvesa R Row 
Pautulu Y, Raja Kuniara Yeukata Pe/umal 
Raja Bahadur Yam. 7 L vV. ‘iofi--- J.i M.L.T. 
137 -.41 M. 503 = ‘ll M.L -3. 4 .t 4 — it lud. Cas, 
16. 

Wallis, c .j . H^kii:well an i ktjaiara- 
^ swAMi Bastri, jj 

Befnrnce:—(a} (19M) I tM.W N. 75. Cons. 
and Expl. 

ioi HI of 1804 iMadraa City Municipality). 

(1) Ss. 199 145, 148“ Taxes on 0uiidt7tgs and 
lands — Eease of land -'(Jov%:ian,t by lessee 
to pay building taxes— Lessor cwmaiitmg 
to pay land tax — Municipal tix on land 
as dtstmet from building— Incidence. 

Where a lessee or land wi»hia the Municipal 
limits of Madras covonauted with bn JcHaor 
that fa tbM lessee wJl p/^y . . . all t^MKos, 

rhtea and aepees7nr>ut» that mav 


, T.-^^at/ras Acis^fConifHuedh 

I Apt III ot 1904 (MadPAB City MaaMpAlitf) 

•--(OoHcluded). 

become payable in respect ot any building 
hereafter to be erected up‘)n the said land . . . 

. . . except only the land-tax or quit-rent 
pay-'' bio to Government which shall be paid by 
too lesctor. 

Held that Uie ooveoant operated to modify 
the provisions or t he A«c''wher ’by the Muuici*;?al 
taxes were I i viable from th.‘ lessor ri'= owner 
and to make th:> liabie for huiiso tax, 

water and dr .iij!:f;3 li.^brin(Z taxe^’.. 

The iaoL hhnr, the Muni'-ipal axes arp leviable 
on all buildijie;s aoil lands doti.- not ooer.Ue to 
shift th^ burden or a portion thereof on to the 
lessor under be covenant. K. Ratnachandpft 
Alyar v. C. Daralvklu Mudallar, 7 LAV. U0=* 
(1918) M W.N. 180==43 Ind. Cas. G34. 

Wallis, c j anJ Oldfield, j. 

(.1; B Mj. B;;r No, 1, supra. 

(3i 8. 148. Sue No. 1, supi^ft. 

Act 111 of 1903 iMadratLasid Encroachment). 

(I) B. ;J — Tj*>vy of penal a^s ssmeat — r.ihlic 
having a right of way over a person’s 
private laad—Pathwaif obstru'ted by owner 
— Govprnme^itt if cc.n levy pmal assess* 
7n>nL Aiauddtn dabib v. becrc.ary of 
Slate for India In CouncU. G L.W. 4 <."==45 
Ind, Gas. JiO S« Final Tar^ 1917, Cc) 'Ji 

(J) S. 14— by person decmhig iumself 
aggrieved — Limitation -Starting / Ant for. 

The Colleotor of T.-^'ijcre e .vo iic‘ 'Ce of 
©vicu<*n to the pLiimift :cnan , tr. .--r Ac*- III 
of I90o and ho wis ii e) me - J,*! and 

tho DuiidinR oii the Lind was d^inoJiahed, The 
pi'ai ‘t)fl 5vpp-?'‘4tci .c Fit' Octj'eotcjr final 
orders wem in T-.'.r >915 TIvj plaiutili 

bfoiiKhf the suhj :ar p'7.-s»ir,9v-r$ a^.ri.n six 
of ihc fi>..<i ')rd‘.T.s i •’ ^bo c-'-. 

//eftZ ihat - he HuV w^sL irredi Lni’Vatioii 
under S. 14 ot Ac- HE of 1905. T -t ^taitiog 
J point I jL .siioh a .an tlio d iiie o' j and 

J not no 111 of a- ; o u*- ‘ 

' A sii. i.ir pft -■■*df.r»i .,y gnojn n is 

a Bin'u 'for re Jio^s y a puf'-’j ming 
hiinocH tgi5;rievfj by i- i. • '«r the 

Act” an > IS ^ubjoct l th.j rui.; oi utmc^iioD 
prescribed by B. 14 of ihj Act. Secretasy of 
I State V. Sami Chettlar. 35 M.L.J 410 = 34 
M.L.T. 3.55^-;l9J‘3! M W.N. L W, 432. 

BPBNCER and KwlSHS.lN, JJ. 

Reference 3 L.W. 315, F. 

Act 1 of 1907 > Motor Vehicles) 

OmTcsioTi ro take out license under Act, if 
affects ligiit (0 damages agains. Municipality 
for ncj:li;;fcncq in k'lopiiig road iiridet r?-pair« ^ 
B e TORT. N-.l, 41 M. 538. 

Act 1 of 1909 (Madras Estates Land). 

(1) Act if applies to case of inamdar owning 
Kudi varum also. Bee LANDLORD AND TBN- 
ANT. 29 M.L.T. 161. 





7.— ilftfdrds AciM^(0a9UiiiUidi, 

left I of 1908 (Vodrai Viftaftoi Ladlil)-fC/d.). 

(2) 8$» 3 and 8— ^^gutst^ion through gift by 
one of many inamdars of kudiuaram right 
%n entire village-^Lease by stush wamdar 
of portion of such land-^Suit for rent by 
such inamdar whether lies to Civil or 
Bevenue Court^-lnamdart meaning of 

The plamtii! one of the fraofcional sbaco 
hoHlera of tho Melwaram zight m an mam 
village, that is, one of the inamdava, acquired 
by gift the kudivaram right m the whole 
village, not m a portion of it and leased a 
portion of ic to the defendant Held that a 
suit for rent should be died lo fhe Revenue 
Oourt, • The term '* Inamdar *’ in tbe ezooption 
to 8 8 of the Estates Lsyid Aot should be 
read in its stncc sense as equivalent only to 
** the owner of the entire inters t in the mam, 
and tbe exception sbojU be treUed as applioa- 
bie only to sub 8 (1) of 8 8 Rajacharl y. 

Manager, Thlmmugoor Devaatanara H M 
LJ 419^41 M 7i4~7IiW jfiS^UOlS) M 
W.N, 606=45 Ind C^a 71. 

OliDJ lE£iD md BA^ASIVA AIYAH JJ. 

• 

(3) Si 3(4) 13 {i)-La7dlord an! tenant 
— Wells hunk by tenants on other lands of 

• landlord to Hxiih gard n r%te* '^Lonq 
coti} € of p lyment— Imf Ued to 
Consiaeralion car be Mfc<hiri 

Kasuvu —8 id war. 

Mathiti Kasuvu and Sad il oar ar<3 ^hjirg-'s 
mo dental ILi tenure of the Imd and an 
payabl with <'(.Dt 

An •improvp'fu at which pro]ud cially lUuclb 
another Imd oi the landholder if mad» with 
out hi0 ooube it in writing, would no be \n 
improvement ot which the ryoto could claim 
the sdvantigo provided by S 13 (3) of Che 
Estates Ij'^ncl Aot. 

Where the wells which irrigited ij^otb* nold * 
ing were sunk by the ryot^ on 1 mds f ji which 
the Imdior J m>ght legally o lar c roa 1 at ^id 
not 

Held that the laniioid wao entitled toohuge 
garden rates t ii cr ms grown w th tbe a d of 
waior from su }h w IK «a aK for scound crops 
on dry Imd ri slu v/ii.h too aid < f buoh water 
A usage to pa> enbinccd rent migt t be tbe 
result cf a valid oontezof A conti ut to pay 
enhanced rent might be presumed from a 
continued payment for 'i uumoec of years at 
auob rates It is equally open to Couitb to 
imply a oonsidcratiou for such a oontraot from 
the long oourso of payment (a) Sri Mahant 
Prayaga Don Jee v. Yenkama Naldq, 7 L W 
m-(1918) M WN. 34G»aJ MLT 137 = 44 
Ind. Oas 641 

SADASIVA AIYAR and BAKBWELli JJ 
Beferenees — fa) 39 M. 84 F , 28 M L J. 
136:86 M 134 (136), JR ; 28 M 444, Dm., 
(1916) 1 k^.W N 237, Not F. 

(4) Ss 8 (ll)i 40 (3)— Commufafton of rent 
—Basie for fixing rent, what is-^Bent tor ten 
yedis. when to be computed /Vom— 8 wamibogam 
— Fattam **-^Bent agreed upon between 


r.—MtanA Act»^Oonenmn. 

Met 1 of 1908 (Medree Bitetet' Lead)— (Otd ). 

parltea—J/ partus eon m bshind same— Market 
pnee. SInoapaadU Tbavar v. MaMiAtlil* 
Bundara Vlnayaga yiaakapcvamal Satbu* 
rayar, 6 L.W 413-31 M UJ. 189-41 M. 
IOS'KAS lad. Oas. 498. See Final Part, 1917| 
Uol. 96 

<4m) S$s 3 (16). 20-‘* Tank beds in 8. 3 
(16), Explanation of^Tank bads, if com* 
munal land under 8. Bights of land-’ 
holders over, if affected by 8* 20 . 

In using the expres-uon * tank beds * in S. 3 
(1C) of Madras Esta es Land Aot (I of 1908), 
what the LogisUture w\s alluding to was such 
class of tank beds as are n ilt ivable. %e as are 
oapible of bemg oult vatwCt when tbe tank nas 
become dry or when 1 here is no w % er lu the 
tank m certain years. 

The rights of the land holders over 1 ink beds 
capable of being ouUiva cd or used m any 
such mmnec, are r t adc ltd by th^ enact* 
meat of 8 20 rf the Ao BolnHwamy V. 

Venkatadri Appa Rao 17 Ind. Gas )4 

Abdur Rahim and BAKr\\r ll., tj 
• 

(6) 8 4 — Waste land--- Btni. whether payable 
— House Site — Pun;a rat^. 

In a Ltbc where th viram system payment 
of rerb was in v^gue mu ^hc Imo **3 
cent for laudb Mt unoul ivitcd bv the feoant. 

aHfld. tba tbe landlord is ^utitiLi to claim 
cent kr land loft unouitivito i if tin kuantado 
not bbti^bii b il) a cjnbiact oi c st m ezrmpt- 
iDg them from pi^m it. l Hj [ol lande 
all )wed by them to bo w isto cr 2 t the 
landb weie so Uft wab e wuhou tlv. i lault 
If tue land Wis lo'u v a hi o vin^ uk » r gleet 
of the landlord to repair ibe ti a whe i nant 
IS not jou id tO pay tUe - ui (j, 

For hmse ina Iimlora can r aim r«nt 
only at pun]» c*tcj iii noc at r \nja rates. 
Ramaiaml Sevvalgaran v Athlvaraha 
Charlar, 2J M L T JSj-/ L V/ i7l = (i918) 
M W N 3^0 = 44 J d f IS i ^ 

8\DAS1V\ AIY\R and BAIvLWELLi, IJ 
Reference — f t 20 M L T 7u, F 

(6) 8 6 (2 See Ro. 15 infta 

(7) 8 8. See 1:^0, 2, supra 

(8) S 8, cl 1— Union of the Kudwaram 
interest with the right to Melwaram of In- 
amdir — If effeUs extinction of occupancy 
right — Erltte interest -^If excludes In^ 
amdar wno has to pay kattubadi to Zamin* 
dar- Ptesumption — Ocewpawev right-^lf 
•any exists in favow of Inamdar where 
tenant has none 

4^bere an In imdar of a portion of MolwacalD 
of an estate after the permanent settlement waa 
found to own also tbe Kudivaram* interest m 
the land, held assuming tbe tmding to be 
correct that 8 8, ol 1, applied and the effect of 
such union was that the ocoupanoy right ceased 
to exist and there was only the Melwaram left 
in tbe landholdbc. Thus to whosoever tbe 
landholder thereafter lets the land to, he comes 
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7*^Mmdra8 Acts-^{C<mtim^$dU 

Act I ot 1908 (Madrai Eilatoa Laad)- -(Oid.h 

in not 3B tenant of oooupanoy n'gbt but aa a 
ryot of ryoti land within S. 6 (1). The mete 
facts that the Inamdac has to pay something 
by way of rent to Zamindar cannot make his 
mterest as landholder anything less than 
'entire interest’ within the meaning of 8. S. 
ol. U), Btnoe the ryot baa to pay rent to the 
Inamdat alone as * landholder.’ 

The words * entire interest ’ were intended to 
^ exclude such interests as those of a mortgagee. 

The third defendant who was admitted as a 
lessee and was in poaseasiou at the date of 
passing of the Act acquired the oooupanoy 
right therein under 8. 6 of the Act. 

Napier, J, — Held that the 'luamdars did 
never acquire the occupancy right in the land 
in the sense that they had a permanent right 
of oocupanoy. There is no presumption that 
the occupancy right is in the Inamdar where 
it is shown that the tenant had not acquired 
oooupau^iy right. The true test is cultivaticin 
and where Ihat is not shown the Inamdar 
could not acquire th^ ocoupanoy right under 
the Act. Duddampudi Yeokatarayudn v« 
Blkklna Subbarayuda. <1918} M.W.N. 643^ 
94 M.L.T. 378 -=8 L.W. fi99, 

ABDUR BAHIM and NAPIER, JJ. 

References I M. 843, Dias.; 24 0. 272 ; 38 
M. 891, 1155 ; (1916) M.W.N. 1 ; 38 M. 89i; 16 
M. 371 ; 20 M. 299 ; 23 M. 318; 30 M. 692; 
(1916) 2 M.W.N, 180 ; 21 M.L. J 803 ; 31 M.L. 
jr. 339 : 19 A. 46, R. 

(8-a) Ss, 9, 153, 163— Suit to eject a non- 
occupancy tenant holding over Old loaate-^ 
Ttespaascr'-Jurudiction — Revenue Court 
or Civil Court. 

A suit against a rion-ocoupancy tenant of old 
waste who oame into possession under a lease 
before the p.^ssing of the Act wbioh expired 
after the Act came into foice must bo brought 
in the Bevonuo Court and not in the Civil 
Court. Tbo mere fact that a lease under 
which a man occupies ryoti land has expired 
does not make him a trespasser within the 
meaning of 8. 163 (a), Yellkapalll Yenksya 
¥. Yenkatamayya Apparao, 33 M.L.J. 757- 
43 Ind. Gas. 711. 

• ABDU/i Bahim and HakeweIji:,, jj. 

Bs/ersneas 29 M.L.J. 184 ; 24 M-L.J. 
112 ; 38 M. 163 ; 35 Ind. Oas. 121 ; 21 lad. Caa. 
916 ; 38 M. 843. B. 

(9) B. 13 (3). See No. 3, supra. 

(9-a) Bee B. 13 (16). No. 4-a, supra, ^ 

(10) 8, Proper rale, presumption as io^ 
Faisal rate^ Lower rate by contract with 
predecessor in title— ^If handing on the sw!- 
ccasor—Ree judicata — // successor is a 
person claiming under the same legal title 
with the previous holders. 

Where, in a muchilika, a faisal rate was 
apecifioally mentioned, but it appeared that the 
ryot had been paying for over a long period a 
lower rate called iamahandi rate. Held ,* 


7*-^MadfM8 Aets^lCaniinficdit 

lot I of 1908 (Madnii EiMoc h9Ai)-^iO^*U 

Phillips, /.—That although there is no pre- 
sumption raised by the Estates Land Act as la 
B. 11 of Act VIll of 1866, yet the foiaal rata 
should ordinarily be taken as the proper rata 
that can be levied on the land. 

In the absence of proof of the existence of 
the grounds specified* in ol. (1) of 8. 26 at the 
date of suit, any contract as to the lower 'rate 
with the pteviopa holder cannot be bin^iDg on 
the BUOoosBor. s 

Held, further, that in rAspect of the right ol 
enhancement, the qjaim of a mittadar is 
peculiar to himself and it cannot be said that 
prior mittadars are ’ persons under whom the 
successor claims IHigating under the same title.' 

Henoe, a decision as between the previous 
holder and the plaintifi as to the rate of tent 
is not res judicata in the suit against the 
snooessor. 

field, per Bakswell, The faiaal rate 
must be presumed to be the proper rate and in 
the ciruumstanoes of the case that presumption 
had not been. rabutteVi. 

Unless it was shovm that the previous holder 
had an absolute interest in the property in suit, 
he would no I be a pc'^decessoc m title to, the 
succeeding bolder. 

8. 26 (3) of the Madras Estates Land Act 
applies to a grant by a limited owner. A grant 
by him would, therefore, not be among the 
persona entitled to the rents after the lifetime 
of the landholder. Karuppa Kavundan v. 
Navayana Chettiar. (1918) M.W.N. 188-7 
L.W. 376 = 24 M.L T. 36 = 45 Ind. CaaflOe. 
BAKEWELTj and PHILLIPH, JJ. 

(11) S. 26 (1). Bee No. 15, infra, 

(12) 8. iO— Scope of siction— Commutation of 
rent. Principles for determination of, and 
points and pleas to be taken into considera- 
tion by Cou/'/S'-Maramat chavges% if rent 
bi kind. 

8. 40 of the Madras Estates Land Act, read 
as a whole, is intended to cover something more 
than a mere arithmetical calculation of averages 
or application of a market price to commute 
grain into money. The mere presence ol 
els. 3 (6) and 3 (c) is sufiioient indication that 
something more than commutation in the nar- 
rowest sense was contemplated. The Colleotoz 
in determining the rent to be paid is not 
intended to confine his attention simply to 
ascertaining the rent actually paid year by year 
and the proper market value of grain at the 
time of each harvest, but is authorised and 
directed to have regard to other oonsiderations, 
vie., the ryots' plea that the rents actually 
levied during the decennial period were ia 
excess ot what was legally due. 

Afaramai charges are not rent in kind ot 
otherwiso ’* within the purview ot 8. 40 (2) ol 
the Estates Land Act and they lie outside the 
scope of the Colleotor's determination, Pydl 
AppalainryanarayaDn v. Inoganil Baja- 
gopala Bao, 35 M.L.J. 647. < 

AYLiNa and PHiUiiPS, jj. 
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Z,-^MMifn»Acta^(PontiMi0d}'. 

l«t 1 9i IMW (lf«tfrat Laail)—(Oid,). 

(18) Ss, 40, 906— 0 f, 

8f 40 is diBtinot and impetatiye ; the Golleo- 
toif dndiDg that oommatiation ehould take 
place ia bound to proceed to determine the 
money rent and the time from which com- 
mutattOQ should have effect. If he fails to do 
so, itr is a failure to exercise a jurisdiction 
vested in him justifying iuterforence by District 
Collector under S. '206. Pa4ro Kalbalya 
Prasad Ooswainl v.* Arjuoa Oowda. 43 Ind. 
Gas. 63. 

Buttbbworth. b ft. 

(14) S. 40 (3).. Bee No. 4, ^upra. 

(15) 6s. 46. 16.3. 6 (2). 26(1} — Rent suit against 
oooupiers of ryoti land if within jurisdiction of 
Revenue Oouct— Indefinite grant if oonfers 
heritable right. See Landlord and Tenant, 
No. 54. 36ML.J. 11. 

(16) Ss. 46 (1), (3), 1S9-- Jurisdicf ion of 
Collector where no dispute oa to rate of 
rent^ Jurisdiction of OQlU'.4or to confer 
occupancy rights on one who is not a 
non-occupancy ryot— Jurisdiction of Civil 

• Courts. • I 

n there i?. no dispute about the rate ot rent I 
under the proviso to B. 46 (1) of ihe Kstafes i 
Land Act. thoie is nothing in B. 199 or iu ihc 
schedule to the Act to confer juriidiolion ou the 
Collector as a Revenue Court to dispose of 
applications for 6eltlom<f)iit uf tenii or oust 
the jurjlsdiotion of the Civil Court. 

Under 3. 46 (3} of the said Act* the right t** 

' Apply a permanent right uf occupancy is 
conferred only on a non-oocupancy ryot and the 
power oouferr^d on the G '^Hector to ezocuto an 
instrument conferring ii is subject to the s.ime 
limitation, if he put 4 >oi'l-J t'.i confer oocupanoy 
rights on one who is not a ncn-oocupaucy ryot. 

^ he acts ultra vires and the jiOrisdiction of Civil 
Court is not ousted. Madura Devasthanam 
Y. Kondama Nalokeo, 23 M.L.T. 362 » 47 Ind. 
Cas. 858. 

WALLIS, C J. and BADASIVA AlYAR, .T. 

(17) 8. 77— ‘Case brought under, by plaint 
allegations— Revenue Court has jurisdiction — 
Plea of defendant immaterial. See JURISDIC- 
TION (OF CIVIL AND REVENUE COURTS), 
No. 7, 34 M.L J. 309. 

(18) S3. 77. 126 — Rent decree. Execution sale 
coder — Sale if passes property free from 
moumbranoes. See EXECUTION SALE. No. 4, 
85 M.L.J. 443. 

(19) 8. 125. Bee No. 18, supra, 

(l9-a) B. 153. See No. 8-a, supra. 

(20) B. 168i Bee Nos. 8-a and 15. supra. 

{81) 8, 185— jy excludes etndence of a class 
not mentioned in the section — Muchilika 
executed in 1904 containing admission of 
landlord* a iiUe^^Whethsr admissible in 
ovideneo’^Doeumenis later than Jst July 
1896— i/ excluded by the aeotion. 

6 


7.— iMptfras Acts^(Ooneluded): 

Act I of 1908 (Madras Eitatoi LandMCJdda 

8. 185 of the Madras Estates Land Aot,^ 
1908, does not exclude evidence of letting AS 
private land after Xst July 1898 and it is opea 
to the landlord to produce any evidence whidit 
may be relevant to prove that the land is hiS- 
private land irrespective of the fact whether it 
is die is not one of the classes of evidence 
azpresBly mentioned in that section (a). 

A document by the tenant which contains 
an admission of the landlord’s title is relevant 
to prove that the land ia the latter’s private 
land even though it was executed after Ist July, 
1898. Appu Row V. Kaverl. 7 L.W. 271-»23 
M.L.T. 154»(1918/ M.W.N. 171=^44 Ind. Cas. 
619 

ABDUR Rahim and OLDFIELD. JJ/ 

Be/erefices :—iai 36 M. 168, Diss,; (1914) 
M.W N. 766, R. 

(22) S. 189. Bee No. 16, supra, 

(23) S. 192— Proviaious oE Ctv. Pro. Code 
applicauid under Aoc. Bee APPEAL (SECOND 
APPEAL), No. 11, M.L.J. 309. 

(24) S. 192. Bee No. 26, infra. 

(25) Sa, 205, 192— Summary rejection by 
Kevenuo Court of right of one Dl two rival 
olaiinaiits to oe ni-ide legal representative of 
deocastd piairitiff — High Court or Board of 
Revenue piopor authority to revise such illegal 
order of rojection, Bee REVISION No. 18, 35 
M.L J. 632. 

(26) ti. '105. Bee No. 13, supra. 

S. — Oudh Acts, 

Act XIX of 1868 (Oudh Rent). 

Status of tinder -proprietor, and of lenanl— 
Under -proprietor declared by decree to be 
without ^tght of transfer —Effect. 

Under a oompromiae effected in 1867 between 
an Oudh TalukJar and a relation of his who 
claimed u half sbtre in the taluk, the latter 
was grantod toe under-pr'^pri^tary right in 
village D. Before the Battlement Offioec 
before whom the matter came up for orders 
on the 8th June IB69 the grantor did ^ not 
appear and the grantee to avoid further harass- 
ment agreed to the passing of a decree declar- 
ing his status to bo that of an ** under-proprie- 
tor without right of transfer.” * 

That the Settlement Officer’s order is 
a contradiction and the law attaches certain 
riglfts to the status of an undor-proprietnr and 
BO long as he retained that status he remained 
olothed with those rights whioh could not be 
divested unless and until he lost that status t 
and the words '* without right of transfer ** ia 
the decree do not affect his rights. 

Oudh Act XIX of 1868 draws a sharp distinc- 
tion between an " under- proprietor’* and " a 
tenant.” Lai Srlpat Slogh v. Lai Basant 
Slogh. (1918) M.W.N. 638-28 a.L.J. 468-22 
C.W.N. 985-16 A.L.J. 817-86 M L J. 695-8 
L.W. 828-24 M.L.T. 434-28 C.L.J. 468-21 
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S.'^Oudt Acts^(Continue(i )* ' 

Aet XIX of 1868 (Oadh {Concluded). 

O.C 180»20 Bom. L.B. 1101»47 Zud.Gap. 
421 iF.C.), 

VISCOUNT HAIiDANK. LOKU DUNEDIN, 
LOBD SUMNBB. 8lK JOHN EDGE and 
Mb. AMBEB ALI. 

Act 1 of 1869 (OudJi Batotei}. 

il) Proclamation of Lord Canning, Effect of 
— Second Summary ScilUment, Effect on 
Governor 'QeneraVs letter of lOi/i October ^ 
IL^Sy, Effect of—SanadSt Grant of-^ Hindu 
tu.doivs and reversioners, Effect of conflsca^ 
nan and rcgrant of rights on— Pleadings 
m the alternative Cased on inconsistent 
facts — Rdfl jtidiu-iba - Civ Pro* Code, 
S. 11, Expl, IV -Limitation Act, Art. 141 
— Pedigree, Contents of. 

The efiejti of Lord GantriOg’s proclamation 
isaued on ihe 15t.h Marcii, 1858, was to divost 
all landed propoity irom proprictora ia Oadb 
and to trauatoi it to nud vest, it in the Brit^h 
Government. Whero any auoh property was 
in posaeamon of a Hu. lii wiuow at the time of 
the proclamation, the rcaoJl nf it was to destroy 
any intereat whicli the lady, or, auy cf the 
reveisionary heirs ol her husbaod. b -d in the 
property. 

Held, that the Bcco^id Summary Settlement 
in Oadh was a temporary measure and meant 
no more than that the person, wiia wh'im it 
was mad?, was peLm)tted to cng««ge fur tho 
payment of revenue ior a period oi fnree years. 
It did not amount lu .«n> w>iy to the acknow- 
ledgment of the existence rf any proprietary 
title, nor did it oi il.'Cif vcbl ibo absolute 
proprietary aud heritable right ui lIio taluqa. 
When the Governor General ir-sucd his letter 
of the lO^ih of OoooboE, 1359, it was nut intend- 
ed to deolate any particular teems regarding 
the estates which weia in posscFsioii of widows, 
and the general declaration in paragraph 2 of 
this let er ought tu bo deemed to include oases 
in whiclTtbo person a lmitted to engage for the 
revenue was a woman. It was not the intention 
to bestow ID any case anything less than the I 
full estate described in the letter. 

This letter purported to griiit a fresh ti'.lo j 
altogether and not merely (o acknowledge and | 
restore a title which had vested prior to tho | 
oodfiaoatior and had been destroyed thereby. : 

Held, lurtO'.r, that i» was not the edect of ! 
this letter and the sanaJs, wb'<oh folio wed upon < 
it, tc revive ali n.^’bts which might have been i 
enforced ag'un.^t the ialukdars prior 1-.'' the time < 
of confi^catiou. Such, for example, as those of 
the reversionary h?irs of a deoeaRsd Lfixidu j 
expectant un the (Lath of tho Hindu w.dow ; 
in possession of the Lalatc. ,• 

The rules of plead ng do not prohibit a party ! 
from allegiog two o.‘ more inconsistent sets of j 
material facts and from olaiming thereunder in j 
the aiternative. 

A pleading is not embarrassing, merely be- ! 
eause it puts forward inoonsistent sets of facts. I 
A party t(> a suit cannot constitute himself I 
the arbiter of what is likely to have been * 


S.'^Ottdt Acis^(€hnHnued), 

lot 1 of 1869 (Oudb Eitatoi)— (OoncliMttfd}^ 

embarrassing or oonfusing to the trial ; that is a 
matter for the OourE 'and must be left to the 
Oourt. 

The rule laid down in Explanation IV to 
B. 11, Civ. Pro. Code, oan only be properly 
applied to oaseii where the subject of the two 
suits is the same. 

Held, furbher, that in order to constitute res 
judicata, tho mailer must, not only be dlreotly 
and substantially in issue, but it shojald also 
be beard and decided. ^ ‘ 

There oan bn no decision by Deoessary impli* 
cation, except r-* r^jmoct of those matters which 
might and ought fo have beau made a ground 
of defence or attaok. 

Art. Ill of thb Limitation Aot (IX of 1908) 
layG down a rule of limitation for the suits in 
wnich ic is Fought to recover estates, wbtoh, 
having orioe b^en esfiatos in ox^'sct'iney. have 
been vested iu the heir of the last male owner 
on tho oetermioalioi; of a 1 mitad estate held 
by a Hindu or Muhammadan female. It does 
not apply to cases in which the Hindu or 
Muhammadan fomafo bad been in possCw^ionof 
the fulleutato. A padigrer which d n' t set 
out tho various degrees of cclaticnship in a 
fixed systematic oriisr of no v.alua at all, 
Blsheshar Bakhih Siegh v. Raja Raraeihar 
Bakhih Singh, 2) 0.0. 1 — 44 Ina. C 368. 
Lindsay and Stuabt, .tj. 

References \^Bvr dan Green, {i878) 3 Er. 
D. 251 ; O^ven v. Morgan, Ub87) 35 Cb. D. 492 ; 
Henderson V, Henderson, 67 E.ig, Unp. 313; 38 
l.A. 166 : 5 LA. J ; 4 LA. 20b; 21 B. 709 ; 3 0. 
645 ; 18 0.0. 289 ; 70 0. 79 11 M LA. "■ R,; 

14 M.T A. 11^; 37 T A, lf>l Sjp. Voi. 1 LA. 
220; 3 l.A. 250 ; 4 LA. 17b : 8 l.A, 215: 9 l.A. 
41 ; 26 LA. 229, Dist. 

(2) 8b. 13-A, 22 —First exception to 8. i3*A, 
Scope of. 8 g& WILL, No. 14, 21 O.C. 371- 

(3) Ss, 15, 22. ‘J3 -’Estate entered in List 17 
and held under primogeniture Sanad’— Bequest 
in favour of a person not a lalulidar or grantee 
and outside the line of succesnon-’Sanad, 
application of Ordinal y law, whether it in- 
eludes terms of the Sanad — Hindu Law -‘Will% 
necfssary elements of, Balraj Kuar x. llahA- 
deo Pal dingh Baba. 20 O.C. 360 = 4 OLJ, 
589 = 44 Ind. Oiis. 59. Seo Final Pari, 1917> 
Col. no. 

(4f 8. 22. See Nos. 2 and 3, supra, 

(5) 8. 23. See No. 3, supra. 

Act XYII of 1876 (Oudh Land Reveone). 

S. 17^^ Whether protection offered by section 
extends to profits or acquisitions after Court 
of Wards releases corpus from its supsrin* 
tendance. 

The language used in 8. 174 of the Oudh 
Land Revouue Aol points to the property 
which was aoluaby under the supenatendenoo 
of the Court of Wards and not to auy profits 
that may be derived therefrom after its release 
or to any acquisition made from the same and 
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S,-^OMh Aeis^iCtnitinuSd), 

Aot XVII of 1878 (Ondh Land Revenue Aelf) 

^(Conc/ud«d). > ^ * 

<;hd protect ion offered by that section will not 
be extended to quoh prc^ta or acqaiBitiJi:i« 

RebI Rakbib Sindh v. Bed Nath. 46 Ind. Oas.. 
3i9« 

KANHAIYA LAL. A.J.O. 
fie/erences 24 A. 136 ; 38 A, 971. B. 

Act XYlll of 1876 lOndh Lawi). 

(1) 8. 9*«-Mua6dat w|^eu acquifiBs atatua of 
uodof-pruprietOE — Kent free grantee if mem her 
of village oomnianity fnr pre-emption purpoees. 

Bee Pre-emption, 210.0:124. 

(2) S'*,!!, 11, S. ‘O—Pf., empiiion, Right of 
undr^r Oil. II - If anaoa in of safe of bouse 
4)y najia— Conditioufi »^sanfii^i f r, uuder S. 9. 
See Pre-emption, No. 14 c. 17 Ind. Oae. 673. 

l3) 8. 25 '•"Trancf''rrc-d, Merining of, in. Bee 
JURISDICTION (OP Cl VIE COURTS), No 9, 
47 Ifid Ca!9. 652. 

Act XXKI of 1886 (Ondh ReSt). 

(1) 8. by tenant --Compen- I 

sation, amount 0 /. i 

Wh^ro a tenant obtain cl *writff-iT pcrmisJ>ion 
from landiocd for buiUh ig a w^il in the Holding I 
and the built a vvcU theiein which j 

WHd worth at least Rs. 1 COO, Aeld, that the 
Court was not justified lu rc'ii;jing the amount 
ciaimed as oorareut'ation, oa the ground 
fha^ a cheapo.: weh wc/iitd hav.'. answered the 
purpose the i.enant rqu.tlly well, inasmuch 
a.- that p]04 was .;xOb pat luc\v\rd by tliu latid- 
IvJrd and. formed no part 01 the oon.^idera- 
aons enumcT'ated by 8 27 of the Rent Aot. 
Dwarka v. Bhawati Fraaad Singh, 45 Ind. 
Caa. 297. 

Campbell, s.m, a»id Lovett, j.m. 

.(9) 8s. 52, 141— Village, gra&t of, for main- 
tenanoe — Grantro a utrnjr special agree- 

meoc under B. 52- - Rrni , .jj -'cars ot, Interest 
•on. Seo Landlord .nd Te 5 iant, No. 40, 
45 Ind. Cas. 865, 

(3) Ss. 53 »'’zd l07-r>' — Si fciril prou/siow 0/ 
law, applicability oj, to svtcial cases. 

When there is a sppoi.il provision governing % 
special class of cases, the latter should be dealt 
with under it, <ind no;: unilcc ,he general provi- 
sionh governing general oases. In view of this | 
principle. 8. 107 13 suprrsedr^ 8 53, Oudh Rent , 
Act. in the case of ^caants holding at a favour- 1 
able rate of rent. | 

Where the rent is deliberately and not j 
aooidonially favourable, cjcciment by nt^tioe is 
ioadmissible. Ram Kumar v. Partab Bahadur | 
8ingh| 44 lud. Gaf^. 614"4 O.L J. 7b7. 

Oampbell, S.m. and Ferard, J.m. ; 
References :--Hanuman Datl v. Thakurain 
Sri Bam Kuar, Beleoied Deoisions No. 5 of 
1909, Dias* 

(4) B. 107 B. • Bee No. 3, supra. 


S»-^Oudb Acis^iOontinuid^, 

Aet XXII of 1886 (Oudh Bani)^{bontd.l 

(4-a) 8. 107-G^ Declaration by Revenue 
Court under, a person to be a tenant— Suit by 
Buob person that he is undvr-propriefor, not a 
tenant, Maintainability of, by Civil Court. 
See JURISDICTION (Of CIVIL COURTS), No. 9, 
47 Ind. Oa-i. 662. 

(5) B. 107 H— Under-proprietary right. Dec- 
laration of — Civil and Reveiuio C''urts. juria- 
diction of, 10 declare Bee JURISDICTION (OF 
Civil and revenue Oourtsl No. 6, 46 lud, 
Cas. 367. 

(6' S 107-H D.iolaration under seotion 
nec.-asd''" for mufifid r to ot'comc under proprie- 
tor. Bee Pre-emption. No. ih ci o.C. 124. 

17# S. ‘08 -Jurisdiction of Rfivenhe Court 
— Jurisdiction of Civil Courts, 

Where a superior proprietor issued a notice 
of ejectment, against u'l under-proprietor, who 
oontpf^ted it and succ'.cdud in getting it cancelled 
in I Reverue Court, on the ground that he was 
a Zamindar, heM that such an adv^^rse order by 
the Revenue Court againsi the t^ups^^rioc proprie- 
tor wi 3 enough to sot. limitation running as 
against him and his r.ucccssors in-in* arcst. 

S. 108, Oudh Rent Aot. gives to the Revenue 
Cour 8 exclusive jurisuiclion over suit? for the 
riioovory of the ocoupanoy of o.;jy land which 
ha 4 been treaied by the lauolord as abandoned 
or from which an under- proprietor or a tenant 
has beem lilogally ejected by the landlord. It 
does not, Jiowevor, give to the R** van tie Court 
exclusive juiibdictiou to decide questions of 
under- proprit»tary utlo or the right to undet- 
pcoprieUry po.*:j3sioii. It does not oust the 
juriariiciio*! of the Civil Courts, to d'^cide 
whether o'* not a person in pcesossion of land 
holds a pro ;rietary or undcr-proptietary right 
therein. Khadln Hoiialn v. Jamil BIbl, 44 
Tnd. 0^3. h’57 = 4 O.L J, 577. - 

K^NH^TYA Lal. a J.C. 

Heferen>‘ s.' -l lO.G. 189, R . 9 O C 167 ; 
4 0,C. 207 ; 8 U C. 00; »6 0.f^ 105 ; 12 0.0. 
90;20 0.G S^Appi, 

(8) Ss 120 a, 136 —Power of Quo h Judicial 
Oommitsioucr’a Court to lovicw its decision in- 
rent appeal. Bee REVIEW, No, 6, 21 O.C. 254. 

(9) B, 127— Ejoutment by notice— Mortgagor, 
PoBsessioD of mortgaged land by, as lesi-cec and 
bolding over, Position of. See JURISDICTION 
(Of Civil and Revenue Courts). No. 5, 46 
Ind. Cas. 73. 

(10) 3* 135. See No. 8, supra. 

(11) 8. Ml. 8*^0 No. 2, supra 

(12) Chap, 7 A— Thikadar— JSw/iancenwnf of 
refit. 

Chapter 7- A of the Oudh Rent Aot (XXII 
of 1886) applies to the thikadars, and conse- 
quently a favourable rent payable by the ihika- 
dar or person to whom the l/oilcctor of rents in 
a maufa has been leased, is liable to be enhanc- 
ed in the oiioumetanoeB and subject to ihe 
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S^^Oudh 'a ciB-^{Ocncluded), 

Jkci XXII of 1888 (Oadh Reot)-(C(mcId.) ^ 

oondifeioD therein provided. Raol Parbalt 
Konvar v* Depdfty OommlBeloBer of Kherl. 

24 M.Ii.T. 993Ba8 G.L J. 449 = 35 M.L.J. 536 
«16 AXJ. 866=40 A 641 = 8 li.W. 586« 
(1918) M.W.N 880=20 Bom. L.R, 1096-28 C. 
W.N. 196-47 lud. Cis 394 (PC). 

Viscount haldanb, lord Dunedin. 
Lord Sumner, Sir John Edge and 
Mr. ameer ali. 

9. --Punjab Acts, 
let ly of 1872 (Punjab Lawi\ 

S. 6 — Brosumption id favour of custom. See 
Custom. ig a L.J. i7 (P.O ); 

Act XVI of 1877 (Tenancy). 

(1) 8 77 --Suit for po8^93«?ioD — PJea of defend- 
ants thac they were . t tenaLts-at-wilJ. but 
oooupaocy <.c lants Plea of dnfcndants deter- 
mines juii^niGti:D. See JURISDICTION •(OF 
Revenue c'ouRTSi, N). 9, 68 P.L R. 1918 

^2) fc. 77 (‘^) (d)— Suit^ by Itndiord against 
rever'.i'-nord of I'd oceupanciy tenaou to 

recovering ‘u ! mi ^ illegod wrongly 

been taken p nn of by them — Suit if falls 
within ecct'^^n. -lee JURISDICl ION (Or ( IVIL 
COURTS), No U, 179 P.W.R. 19i8. 

Act XVI of 1887 (Pudjab Tenancy). 

(1) S. 3 See No. 18, injfa. 

(2) S. 1. See No. 4, iv^ra, 

(3) S 4 »6)*- Lind|o*'J i£ inoludes mortgagee 
in posscdSiMU. bee PRE-EMPTION, No. 29. 149 
P W R. 1918. 

(4) Bn 4, U .*i0, 51. 77 (3) (;)-Decr8e for 

possesMou oDliiDod by teiMot against landlord 
dispogpes^'ing aim— Suit by tenant for o^mpen- 
sation ijuJjoid after more than one 

year troru dj-^pii^O'-sion— Suit lies in R ivcuue 
Court.* S r JURISDICTION (OF REVENUE 
COURTS , No d. 90 P.K. 1918 (F B ). 

15) 8. 8 — Condition^ essential for acquiring 
oooupanoy tenan ty under spotioii See OCCU- 
PANCY TENURE. No, 10, 5 P.R 1918 (Rev.) 
and App. 

• (6) Bt,8, 77, tOO — Appl(c.«tijii to serve notice 
of ejectment on tenao'— Suit by tenuit in 
Revenue Court contesting IiabiJ.C} to ejectment 
-^Allegation t ( Occuptuoy tenure — Dismisfal of 
suit — Subsequent suit lu Civil Couit for posses- 
sion of land a 3 occupancy tenant — Suit cogni- 
zable by Rcveuiu Court. See JURISDICTION 
(OP RB\BNUE court**/. No. IJ, 147 P.W.R. 
1918. 

(7) Si 13— Mortgager 'm right to o'mmute rent 
in kind into cash rent See LANDLORD AND 
Tenant, No. 74, 3 P.R. 1918 (Rev,). 

(8) Ss. 14, 77 (3) (n) — Plaintill not in possea- 
Bion of land, though entitled to it during period 
for which suit for mesne profit brought— 
Bevenue Court if can fry suit. See JURIS- 
DlOnON (OJ* REVENUE COURTS), No. 7. 
58 P.B. 191b. 


' 9.-*PfiaJab Acia-^iOmUinuadh 

Act XYI of 1887 (Pattjab Unanb9)-{0mM h 

^(9) B. 14. Bee No! 4, supra. 

(10) 8. 19 (2)— Applioatioo for appraisemccift 
of Dtoduoa— Omission to oonfirm or vary order 
—Refusal by tenant to aooept result of appraise- 
ment — If valid reabon for deolining to eonfinn 
it— Landlord's right to share of produce— 
Appraisement record admissible for asoertain* 
ing share * doe to landlord. Bee IiANDDOBD 
AND Tenant, No. 76, 4 P.R. 1918 CReV’), 

(11) S. 50. Bse No 4, supra, 

(12) S. 51. 6ee*No. 4, supra, 

(13) 8b. 56. 11) — Unrestricted power of alien- 
ation by oooApanoy tenants — Wajib-ul-OTS, 
Seo MORTGAGE (REDEMPTION), No. 92, 96 
P.L.R 1918. 

(14) S 59— Snaoession to oooupanoy holdings 
— Finding of face based i n oonjeoture if oon- 
olusive ID Boound appeal. See APPEAL 
(Second appeal) No 34, 102 P.w R. 1918. 

(15) 8 59 lift tdDanu.s recorded as having • 
defined shares in '‘ooupancy lonancy— Single 
tenancy wi!h b oefit bUivivorship colleotively 
oonstitu^^ed — D'fctj»ofone of joint um ants if 
extingui^htg oconpancy right. 8<.o OCOUPANOY 
TENURE, No. 1). 95 P.W.R. 1918, 

(16) 8. 77. Sbc No. 6, supta, 

ill) S 77 (3 a), Seo No 30, mfra, 

(18) 8 77 (3-?). Bf'o No. 4, supra, 

(19) 8. 77 (3-r) S'-o No. 8. supra. 

(20) 8 77 (3) (a)— Suit for possession of land 
held by deceased occur iiioy ten ant-v^Claim by 
defendant of being in possession by virtue of 
gift from l;.bt occupancy tenant— Suit oognis- 
able by Rov^'oua Court. Seo JURIBDIOTION 
(OF Revenue Coukts), No. lO, 141 P.W.R, 
1910. 

(31) B 100. Soe No. G, supta. 

Act XVIl of 1^387 (Land Bevenue). 

(1) Bs. 3, 110, 111, 126— Rights of mortgagee 
to intervene in partition proceedings, ^e 
Partition. No. 4, 2 P.R. 1918 (Rev.). 

(1-a) S. 36, oIb. (1) and (2)— Power of Revenue 
Officer under B. 36 (2), to eject third party in 
possession— Applicability of seo cion— Power of 
Revenue Officer to order entry as to ownership 
—Such order if order of oompetedt Court 
under S. 146 (1) of Orim. Proa Code. See 
Mutation proceedings. 43 ind. Oas. 8I6. 

(1-6) Bn. 46, 48 and 158 (1)— Doolacatory 
suit by Jagirdar to receive revenue in kind— 
Civil Court, Jurisdiction of, to entertain. Bee 
Declaratory Suit, No. 6-a, 110 P.B. 1919. 

(l-c) S. 48. See Not l-b. supra, 

(2) B. 110. Bee No. supra,* 

(8) 8. 111. Bee No, 1, aupSra, 

(3 a) B. 117— Revenue Officer, Deoieloti of, 
in partition prooeedinge all to measiire of 
parties’ rights in shamilat, if res-Judioatah 




tot XViY of 'iSIT (lLm |toToiraoMOdfl«M.). 

when prooMdiogs neither In efieenoe nor 
lotin ptoeeedinge under. BfieeBBS JUDIOATAt 
No. 87*n,i0dP.B. 1918. 

(4) 6; 196. See No. 1. supra. 

(6) 5^144-*- Division of prfiduco by Rivenue 
Offleif^Dimion in spite of objection by a party 
^Punjab Tenamy Act (XVl of 1887). 8a. 13. 

• IT. 18. 19*. Hoiammat ^nvad BIM v. Khadim 
HQUaiD, 9 P.R. 19L7 (R6v.)a43 lod. Gaa. 
496. See Final Fart, 1917, Ool. 118. 

(5-a) 8* 168 (1). Bee No. 1-6. supra, 

(6) 8,168(3) (xVii)— Legal night to olaim 
partition to be decided by Oivil Ooucte-Qaes- 
fion whether partition allowable to be decided 
by Revenue Oourts, See JUBISDIOTION (Of 
CIVIL OOUBTS), No. 12, 123 P.W.R. 1918. 

lot I of 1900 (Punjab Limitation). 

Suit for possession by reversioner after death 
of alienor's widow— Death^ of alienor after 

• Punjab Idcnitation Aot oame into foroe— Suit 
governed by what Aot. Sea LIMITATION ACT 
(1908), No. 183, 95 P.B. 1913. 

lot xiil of 1900 (Alienation of Land). 

(1) s. 10— Mortgage of revonue paying land 
made after oommenoement of Act — Condition 
operating by way of oonditionnl sale, validity 
of. See MORTOAGB (CONDITIONAL SALB). 
No. 4. 27 P.L.R. 1918. 

(9) 8. 19— Olaoae as to oonditional sale in 
xnprtgage created by decree of 1908, Validity of 
—Right of "mortgagor to redeem. Bee MOBT- 
GAQE (REDEMPTION), No. 20, 56 P R. 1919. 

(3) 8, 16— iSdls— Land — Mortgage — Debt 
due to a member of an agricultural tribe 
not saleable in execution of money decree, 
peld tbat in ezeoution of a *money decree 
against a member of an agricultural tribe the 
mortgage-debt due to him oaunot be sold by 
separating the debt from security of land 
inasmuch as under S. 16 of the Punjab Aot, 
XIII of 1900, the sale of his mortgage rights in 
revenue paying land is prohibitf'd and the sale 
of the debt would naturally carry with it the 
security. Lai Ohand v. Allah Dad, 16 P.L.R.* 
1918-16 P.R. 1918-37 P.W.R. 1918-44 
Ind. Oas. 598. 

RATTIOAN, O.J. and OHEVIB, J. 
Jis/srsncss:-39 P.R. 1916-103 P.W.R, 
1916 : 30 B. 306, R, 

Aot I of 1904 (Loani Limitation). 

Suit to enforce olaim in respect of grain 
advanoee— Eztension of time under this Aot 
if permiasible. See LIMITATION AOT (1908), 
No. 186, 41 P.R. 1918. 

Aot 111 of 19li (Punjab Munlolpalltles). 

(1) Be, 86, 949— Pro/eslion fax. Levy o/— 
Uunsit whether follows profeasion-^Juris^ 
Akikn of Civil Courts to determine legality 
of fox— Bttif for recovery of amount paid 

• At fox, whether cognieable by Small Cause 


Acfs-^(Oontkiuei9» * • 

Aot 111 of 1811 (PoiUab 

-L-iConeluded), 

Court'^Provineial Small Cause Courts Aot 
(IX of 1887), Sch, II, Art. 1. 

Held, that the power conferred by the spaoial 
Aot on a local authority to impose a partioulac 
taz foi^particular purposes iu a specified mannev 
does not oust the jurisdiotion of the Civil 
Courts to give relief against an illegality 
committed by that body under cover of statutory 
powers. 

A Civil Court has jurisdiotioo to determine 
the question whether the imposition of taz it 
illegal and ultra vires and to give relief, if a taz 
has been levied from a person who is not liable 
to pay the same. * 

The Punjab Government imposed a profes- 
sion taz in ibe Una Notified Area and the 
plaintiff a Munaif, was assessed to pay the taz, 
He paid it under protest and then brought a 
suit for the recovery of the amount. 

Ihsld, (1) that the suit was not one oonoem- 
ing an aot purporting to be done by any person 
by order of the Looal Government and was not, 
therefore, ezoluded from the jurisdiction of a 
Court of Small Causes : 

(2) tbat the Munsif could not be said to 
follow a profession in the popular sense of the 
term and the Government oould not have 
intended tbat ho should be liable to pay a 
profession taz. The Committee of Notified 
Area, Uoa, Dlitrlet Hoihlarpur v. Ohartap 
Behari Narain, 74 P.L R. 19I8»74 P.W.R. 
1918-44 Ind. Ca8.910. 

BOOTT-BMITH, J. 

(2) B. 121— Order under section— Court's 
power to interfere with suoh order. See JUBIS- 
DicTiON (Of Civil Courts), No. 13, 136 P. 
W.R. 1918. 

(3) B. 942. Bee No. 1, supra. 

Act 1 of 1913 (Pre-emption). 

(1) S. 3 (3) — Pre-emption — Mahatpur In 
Tehail NaJeodar, Jullundhur Distrktt is a 
village* 

Held, that Mahatpur in Tehsil Nakodat of 
the Jullundhur Dislrict is a village lor the 
purpose of the Punjab Pre-emption Aot (I of 
1913). Ram Ktihen v. Oanga Ram? 66 P.W. 
R. 1918-46 Ind. Cas. 173. 

8HADI LAL, J, 

(2) B. 15 (a) and (b) Thirdly— Claim to pre* 
emption of sister and sister's son. Bee CUS- 
TOMS (PUNJAB— Succession), No. 2, 66 P, 
R. 1918. 

(3) Ss, 19, 20— Notice to pre-emptor not speei> 
tying property to be sold or its price, whether 
valid— Omission of pre-empior to reply to 
notice-' Suit, whether maintainable. 

In a suit for possession by pre-emption, it 
appeared that the vendor on the 12th June, 
1918, applied to the Court stating that he pro- 
posed to sell certain property and praying that 
aotioD be taken under 8. 19 of the Punjab Pre* 
emption Aot and notices issued to persons 
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9*^Pua/db ActS’^iOontinued), 

lot I of 1913 (Pte emptlon)— 

entitled to pro-empt. The Clourt issued the 
Dotioee, bat in tho^e riotio&s there was no men- 
tion of the actual property to be sold or of the 
price at whioh it was to be sold. The notices 
were served on IGth June, 1913, and tbCrlst of 
July was fixed for the appearanoc in Court of the 
persons to wbern they were issued, On that 
date plaintiff ^ppL-ired and protested that the 
notice bad tToc piven him all the requisite infor- 
mation. Thereupon the Court handed over to 
him fo.' perusal the original application of the 
vendor aivi oti the s^me day ha filed ceriain 
pleas WK-b to the prico, etc. The heat- 

ing wa? adj riri'iPd to th*^ 2lrl of July and on 
that date \o the ilthof a'<<gusi>, when a further 
postponem^^nt to tbo I2th of November was 
ordered. Oa that cbe i''ouct reoorded an 
order to fhe effect Ih it rono of the parties was 
presen , ib^.t the threj months' limitation had 
expired aad th^.t the proocedings should, thbie- 
fore. be filed. On the 9t.h June, 1911, the 
vendor sold iihi laud aud^ the plainiiff insiilut- 
ed his suit on tne 8th June 1915. 

Beldt (1; that uodor the cirouinstanooB there 
was suffijieu* nouicc oi the sale given to the 
plaintiff with: a f.ho mea.iing, and for the puc- 
posen of S. 19 of the Pre-emption Act hut 
that on the other h.tiid the plaintiff bad failed 
to prove that be bad o'unphed with the provi- 
sions of S. 20 ; 

(2) that the right of pre-emption had been 
extinguished bot'^re she puit was iustibutt'd and 
the plaintiff w tberf fore, not entitled to any 
relief. Jeia Ram v. Mehr Ohand, 101 P.W.B. 
1918=*^ 45 Ind. jis, 935. 

RATTIGAN, C.J, 

Rehnnce 53 P.R, 1917 = 116 P.W.R. 
1917 = 41 Ind. Cas. 20C, R* 

(4) S, 70. Bee No. 3, supra. 

(6) S. 25—'* Fixed i.i qood faith or paid." 
meanwg of— Paying more th'in market value to 
deter pre emptors, whether ptrmissible'^ Differ • 
ence between S> 22 of Act II of 1905 and 8. 25 
of Act 10/1919, pointed out, Thakar Singh v. 
NabI Bakhsh. 67 P.W.R. 1917 = 138 P.L.R, 
^17 = 39 Ind. Gas. 735 = 2 P.R 1918, Sec Final 
Part, 191V, Col. 122. 

(6) S .30 -Applicability of, to suit (or pre- 
eipption rc sal© of JaTid and of shcro in 
Shamila*.. See LIMITATION ACT 11908), 
No. IIQ, 68 P.R. 1918. 

Act III of 1914 (Punjab Courts). 

(1) Incarfere’^.ce with interlocutory orders by 
Chief Court. See Revision, 58 P.L.R. 1918. 

(2) 5. 41 <3 ) — Question of r>nm of proof of 
custom— Quesixon if one in which certificale 
of second appeal should be given — Siviya 
JatB of TaksU Kkarian, Qujrat District— 
Right of collaterals of ninth degree to 
yn^cceed to sonless Jai— Daughter — Sister, 

Where, in a sdit for possession of the land of 
a deceased Biv'ya Jat of Tahsil Kharian, Dis- 
trict Gujrat, filed against his sister who bad got 


9.— Punjab Acta— iOone^u^d). , . 

Act 111 of 1911 (pQDjkb Qouftei-^iOoncludedi 

into possession of it* on the death of the Jat*^e 
daughter, the lower appellate Court’s refusal to 
grant a oertifioate under S> 41 (3), Punjab 
Courts Act, on the ground that the question of 
onus was a quest^n of laWi was held to be 
erroneous and that Court was directed to cq- 
oonsider the question, because the question of 
onus arising tin the oase^ not beiug a question of' 
law pure and simple but a mixed question of 
law and oustom it can be raised in second 
appeal only on a oeltifioate under B. 41 (3l« 

The quc.'.iion of onus probandi fn a custom 
case is not a pure question dx law unconnected 
with custom ; on the other hand it is not, 
under all 0irc!umsiiana1!9. a question relating to' 
the validity or the existence of a ou. Dom excep* 
tion 60 far »•>, in proving or disproving the 
validity or existence of custom, a party to a suit 
may be held to be entitled to an initial pre- 
sumption in his favour on the strength of a 
generally accepted «ulo of oustom as laid down , 
by judicial decisions or otherwise (a). Mueeam- 
raat Bharl v. Khannii, 7 P.B. 1918 = 44 Ind. 
Gas. 162. 

Bhah Din, C.J, and Le-Rossionol, j, 

Referents: -(n) 4 P.W.R. 1914 ; 96 P.R. 
1915, F. 

(2-a) 8. 41 (3) -Cortificifefl granted under— 
Second appeal, Admi.^8iou of, where certificate 
not in strict compliance with wording of 
section. Bee APPPIAL (SECOND «\PPI9AD), 
No. 17*a, I4B P.L.R. 1917. 

(2-5) 8j. 41 '3), 44 — Refusal to grant certifi- 
cate. See REVISION. No 22. 18 P.R. 1918. 

(3) 8. 41— Suit erroneously bold to bo within 
time or barred by appPioation of wrong article 
of limitaiioD. .See LIMITATION ACT (1908), 

, No 138, 129 P.W.R 1918. 

(4) B 44 — Applio btion of wrong article of 
Limitation Act— -Ecror a grou id under 8. 44 of 
Punjab Courts Act. ?914. See REVISION, 

I No. 26, 59 P.L R. 1916. 

iO. - United Provinces Acta. 

Act II of 1901 (Agra Tenancy). 

(1) S. 10 —Proprietor of mahal making usu- 
fructuary mortgage of his share— Ex^pro~ 
prietary tevuncy of sir and kbudkasht— 
Agreement with mortgagen to pay a certain 
rent for each Whether suit by mort- 

gagee alone for such rent maintainable — 
Estoppel— Scope of 3. 10 whether taw for- 
bids that an agreement between parties ta 
pay certain rent should not be taken info 
account by Assistant Collector. 

The defendant was a proprietox in a oextaiD 
mabal. He had in his posBCSsion lands of 
three descriptions, namely i properly so 

called, khudteasht. cultivated as each for over 
12 years and having all the incidents of sir 
though not BO recorded and khudkasht of less 
than'' 12 years. He made a ttsufrootaary*^ 
mortgage of his share to the plaintiff ^and 
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iO.’^Uaited Peoi^laces Acit-^lOonitnued) 

iit% II of 190t (l^ra Teoanoy)*— (Gonetnufld). 

ontered into a oonteaot wfth him to the effeot 
that he would hold all the lands ol each ot 
the three deaoriptious as tenant ol the plaintiS 
at a certain speoiflad rent for eaoh class of laud 
Plaintifi brought three suits for arrears of rent 
The defendant, inter alia,* contended (h that 
that the pldintifi was not entitled to sue alone, 
the right to colloot the rents of t>iose lat da 
being vested in the entfte body c f the oo-shaceifl 
of the mahai , and (i) that the reu^ agreement 
between the parlif«s was uotinforceabie oeing in 
oontrayention of 8 10 of the T nanoy Aof — 
field fl) that the defendant wap estopped from 
raising the first plea nia<«muoh >8 ho had 
•entered in^o a rent agteement with the pUmtiff 
in respect of these pariioular laudb , and (i) 
that the Revenue Gour was not preoiuaed from 
accepting an pgroemint wh ireby the defendant 
undertook to pay to the vlainbifi a certain rent 
for the 6Z proprietary Holdings 
The provisioi/s of S 10 the Tananov Ac*^ 
fix a maximum root, but the pannes are not 
thereby prevented either trom ooutraotiug for 
the payment of a low^rra'^^of ren», ot from 
Qommg tu a dbnoinsi )n wt'h lef^rnnee to S 10 
as to what rent is bk Iv f i be. fair and tbij 
ma/ ^gree to pay th^ suns Suob a ^ ag^e-* 
meoj H n c encore n 1 1 luscU , wha is 
wanted ^ m order under 8 10, ol 6, fixing 
the rent u be p4id by a i ex pi prie iry tenant , 
but the law docj not lay down th^l this rider 
oannot oe ba>-e1 upnii an agrefmriJ come to 
between the p»ttio<i or that its ^erm^ ovnnot be 
taken nto t enunt Jahanglra v Karrap 
Husain, f6 A.L J ai2=»44lnd Cas 5H. 
PIGOOTT and WALSH, TT 

(9) Ss, 10 - Tu 1 </o umenrs eaecuttd on 

the same dan — Usu/tucluary mortgage of 
8ic latid with covenant th'ti mortgagofs will 
notietuv tz proprietary fights— Deed of 
relwqu%*fhm n* of i»- -Actual possession o/ 
such lind given to mo^tgage^s One (ran 
saction under colom of (vjj dte^s-’Coien 
ants voii—Kvastcn of law 
If a oovcnint to cthoquis 1 the sir linds is 
part rt iransaotio i u silo ir fiu^rtga^o then 
the agreeraeni to srrret.af r will he vo d and 
onotiforoeable, no matter wb .^t nu odious 
dfevicis miy be employed C .0 give oo’oui o if. 
If a Courtis satisfi d ihat ♦h® o wis firit ot 
all a tr in for by wav of sale m m jrtgage and 
that the trmsferee, having obtained the stUus 
of an ex proprietary tenant, wito full kuowlodgo 
of that fact and of the lights prbfaerved to him 
by statute, deliberately ohooses as a separate 
transaciiooi to relinquish his ex proprietary 
tenancy into the hinds of tbs new proprietor, 
ot of the mortgigee in po sossion, the law 
cannot protept » reckless and imprudent man 
against iho consequence of his own acts Mir 
Dad Khan and others owned certain semindan 
property with SO bighaa of sir land. They 
were indebted lo certain persons for a sum of 
Rs* 9,000. On June 19tb, 1913, two documents 
were executed by one of which the zemindars 
oovjBuanted to mortgage with posseBsioa the po 


j tO»^Uaiied Provinces Acfa^(Continuidh 
J(et II of 1901 (Agva TenaDoy)*-*(Co9ififi«ted)« 

bigbas of sir. The mortgage -deed oontaiuod 
not merely an express etipulation to put the 
mortgagees in actual cultivating possessiou 
of the sir lands, but a penalty clause bind- 
ing tj^e mortgagors not tu assert their rights 
as ex-proprietarv tenants. By the other docu- 
ment, which was a deed of rt^linquishmenti 
the mortgagors purported to surrender or to 
relinquish lu favour of the mortgagees, in 
1 pu of Ra. 1 000, thei** rights as ex-proprietary 
tenants in th^ 30 bighas of sir — Held that the 
transaction was one single traraaotion effected 
under cover of two deede, and the covenants 
relating to the siirronder of ex proprietary rights 
and the ‘^ransfor tne morlgageos of actual 
oultivating possession thereon were void and 
unenforceable, the atlemp in this way being 
' to evade the provision of 8s 10 and 20 of 
the Ten inoy Mil* Dad Khan v Ramzatt 
Kl?an, 16ALJ 320a40 A 449^44 Ind Cas. 

I 9R8. 

I PiaaOTT anti W.AtiSH, JJ 

I References —30 A 173 . 3i A 383 , 6 A.L J. 
713 . Maas v. Pepp r, (1905) A C 103, i?. 

(3) S 20—Ttansfer-' Occnpanei/ tenancy 
acquired by a member of joint Hindu 
family Profit thrown v to common sfocfc— 
Whether such propet h map be joint fanulp 

I ptoper y—Perionol law of the parties in- 

I applicable 

A special Biatute like the Agra Terat oy Act 

Oin in I does modify the operation oc the ordin 
ary Hindu Liw in certain matters 

Hence, where a zamindar granted the lease 
of c'^rtaiii'tand to M, who formed w*th certain 
other persons a pint Hindu famih, ard it was 
found that M threw the profits nenved from 
this land intD tbe common stork of the joint 
family, held that the t^Lanoy did not become 
part of the assets of th joint famdy, uizsmuoh 
as its dcinr '-o a^iild umruit to t'^e Court 
sanotiontr ihe trmsfer of a tenancy otherwise 
than under S 20 of the Tenancy Ant. Kalla 
V Sltal 16 ATiJ. 226*:=40 A 314-44 Ind, 
Oae 717 

PIGGOTT and WALSH, IT 

(4) S 21 See No 2, sup? a. » 

(5« S 22 --Occupancy noldtng Succession 

Several per^oob were entitled to an oooupaooy 
holding The holding is between wbe Zemindar 
and tbe peib'^Ub entitled thereto was one holding 
ot which tbe rent w»s jointly paid. One Bhim 
Sen wAs in possession of a three Lighihs share. 
Tbe plaintiffs who weie the nearest reversioners 
of Rbim Sen brought a suit against one 
Rosban Smgh to recover posbt-sioq thereof. 
Bhim Sen died before the Tenancy Act came 
into operiiti^n and was suooeeded by bis widow, 
who died after the Act had come into force. 
The plaintiffs oultivated the holding jointly 
with Bhim Sen, but they did not ouitivate the 
particular plots constituting Bbim Sen's share* 
The suit was dismissed on the ground that tbe 
plaintiffs did not share in the cultivation with 
Bhim Ben of his plots —Held that S. 22 of tha 
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10.— United Provlueee Acte—lCoiUinmdi. 
let II of 1901 <Agro Toaoaey)— (ContMMd), 

Tenancy Act did not apply, and the plaintiffa 
were entitled to saooeed. Shop Slogh v. Jal 
Bam, 16 A L 469»46 Ind Gas 367 
BIOHABDS, OtJ and BANERJI, J. 

<6) 8» 34 — Person occupying land without 
consent of landlotd-^ Ejectment decree in 
^ Revenue Court-- Usufructuary mortgage of 
81 c before Tenancy Act - Mortgagee tn posses 
Sion — Dispossession by person owning eguUy 
of redemption— Status of such owner, 

Plaintiffa were in possession of certain plots 
of Sir land under a usufruetuary morfgige 
made prior to the passing of tne Agr i Tenancy 
Act, Defendants who had acquired a part of 
the equity of redemption managed to gee into 
possession of those plots, whereupon the plaint- 
iffs sued to c]eot them in the Revenue Court. 
The defendants denied the relationship of 
landlord and tenant and also raised other pleas 
They were referred by the Revenue Court to 
the Civil Court The Civil Court held that the 
plaintiffs were entitled to remain in exclusive 
possession as mortgagees ahd that the defend 
ants had acquired a shire in the equity of 
redemption In acrordanoc with ihis decision 
the Assist lut Collector held that the defendants 
were nonoooupimy tenants and he decreed 
their ejectment — Held (hat the defendants 
had been properly ejected under B 34 of the 
Tenancy Act 

Per Walsh, J.— The words “ a person occupy- 
ing land wit bo j the consent of the land 
lord ” (in 8 34 of the Tenancy Aot) mean one 
who enters into oaojoatioa without express 
oonsent or without any prdvio is treange- 
ment(a). Jagaedeo Singh v Alt Hammad, 
16 A.Ii J. 249»40 A 300 » 44 Ind Gas 919 
PlGQOlTand W\IiSH, JJ 

References — ^a) 9 A L J, 771 , 33 Ind Cas 
70, F , 36 A 612 (F B ). commented upon 

(7) Ss 67 66, 167— Cutting down of trees on 
oooupanoy bolding if aol detrimental to land — 
Suit for suob nct if lies in Civil Courts Bee 
Landlord AND Tenant, No 2. 16 a L J 
621. 

(6) 8 5*^— Ejectment suit under »eotion de- 
erded --Dismissal of appeal to District Judge — 
Power of High Court to interfere Bee BEVI 
SION, No 9, 16 A L.J 850. 

(9) S. 65. See No 7, supra. 

(10) 8. 96-* Suit for doolaration under section 
—Court-fee for suit Boe COURT PEF^B ACT 
(VII OP 1870), Nr 30 1C A L J. 167. 

(11) 6f8i96, 167 * Jurisdiction of CivU Courts 
and Revenue Oourts—Swt for occupancy 
right 

Where both parties oome into Court admit- 
ting that there is a plot of land heSd under 
oocapanoy rights and each party oUima to be 
entitled to the holding, then the matter is 
Within the jurisdiotion of a Civil Court , where 
both parties claim the position of lamindar 
and oooupanoy tenant aoooiding to what suited 


1 Ptoviaese AciM-^(CcntinueiU 

Aot 11 of 1901 (IgkfA TettBBoy)— (ContimMd). 

their interest, then suoh a matter ia osoloelve* 
ly within the juiisdiofion of a Revenue Oourt* 
according to the provisions of Bs. 167 and 96, 
Agra Tenancy Act. Madan Lai v Mansav 
Ahmad, 43 Ind Gas. 662. 

, Riohardb o.j tand Banbbji, j. , 

' (12) Bs. 96, 177 (/) Bee JURISDICTION (OF 

CIVIL AND REVENUE COURTS), No 1, 40 A, 
177. 

[ (13 5 IBO—Muafiland—Resumptton—PrO’- 

I prietor—Perpetuhl lessee entitled to resume, 
I In 8 150 of the Agra Teuanoy Aot. the Legia- 
I lature has used the word ** proprietor ** and not 
landholde**,” and it may thereby have inteod- 
I ed ihit the right to resume should lie only in 
the proprietor and nobody else Consequently, 
* a holder of a perpetual lease of oertain land, 
I under which the lessor reserved to himself the 
{ right to rec ivo an annuil payment together 
with the right to rc enter in case of default, la 
a proprietor of the vmaAaf for the purposes of 
8 150 ^ entitled to resame Hata Badal 

Singh V. Ooortah Harain Bingh, 16 A L.7. 
61 9 » 40 A 65G»4bIqd. Gas 920. 

TUDIULL and BAOOF, JT 

(14) 8s 154, IBS— Resumption— Rent free 
grant— Pot tion of aiea converted into grove— 
Character of area not altered— Grant held for 
fifty years and by two successors to original 

g rantee — Land not liable to resumptwn, 
[uhammad laa Khan t tfahamma^ Khan, 
j 15 A L J 867 » 40 A 60 Bee Final Part, 1917, 
Col. 105. 

(16) Bs 158, 167 — Suit for resumption of 
rent free grant— Court in whioh suit to be 
instituted Bee JURISDICTION (OF REVENUE 
I COURTS), No 1 16 A L J 881 

(16) 6 158. Bee No 14, supi a 

(17) 8 164— Sutf for profits— Co sharer in 
possession of sir and koudkasht tn excess— 
Basis of calculation of pi ofits 
Where some of the oo shacars in a mahal are 
found to be in possession of considerable areas 
as sir and khudkasht^ in oaloulating the profits 
tbo following matters should be taken into oon* 
sidoratioD —(1) Where different oo sharers are 
entitled to different portions of the mahal as 
their sir and khudkhasht, he would not be 
obliged to account for those profits to othev 
00 sharers , (2) if, oo the other hand, any oo- 
. sharer had in hia hands and in his own oultiva* 

' tion an excess of land, over and above his 
proper share of str and khudkasht he shonld 
account for the excess. In this oasc the qua- 
lity of the land in exoess will have to be taken 
into consideration , (8) if some of the oo-sbavere 
negleot to oultivate their str and KhudkaefU 
they oaunot call upon the others td account fox 
the profits of the str and khud'^^^pht of those 0o« 
sharers unless snob sir and khudkoeht were in 
exoess of their own. Aagad Slogh v. Zaravst 
Slogh, 16 A L.J 146-44 Ind. Oas, 649. 
RICHARDS, 0 J. and BANBBJI, J. 





t4lk-~IU0H44 

M il of twt (4 nw ftekM^)~<OoNMmi«q. 

(18) B, 164^Sttit for frofits agatnat lamhar-^ 
dar-rj)tath of hamsitrdar during pevidency 
of auit^Suit eontmu^d againat rapraaenta- 
Hue of lambardar~^Liat%My of aueh rapra- 
adtitativa’^Gonairmtion of statula> 

Tl^e word ' delebdanl ' m sab-8. (3) of 
Bo 164 of the Agra Teoanoy Act oon templates 
the origioal defoodaot to a salt, and therefore 
the amouot to whieh the plaintifi would be 
tnfltled would inolude such sums as remained 
Uneolleoted owing to the iioghgenoe or misoon- 
daot of the original defendant, that is of the 
iambarddr. In view of the provisions of B. 164, 
the question of gross negligeiloe or misoonduot 
nl the original lambardar would have to be 
gone into and if such negligenoe or misoonduot 
was shown, his representative would be liable to 
the extent of assets of the dt^oeased which eame 
into his hards The liability, however, of the 
tepreaeritative of the lambardar would not be a 
personal liability. The assets of a deceased 
lambardic should not edbape liability simply 
because the said lambardar who had neglected j 
to make collections or was guilty of gross mis- ■ 
oonduct, happened to die^after the expiry of the 
year duiiog which the collections had to be 
made. 

A suit for profits aotuallv oolleotad and also 
saoh as rein uned unoolleoted owing to his gross 
negligence aad gross misoonduot was brought 
agatust a lambardar He died during the 
peudonoy of the suit and his legal reprastnta- 
tive wJS made defeodant in his place He 
jOontended tba*^ ho would not be liable (or such 
game as* wpre left unoollec ed owio^ to the 
negligence and misoonduot of the original 
defendant field that he would be liable for 
saoh sums, the decree being confined to the 
assets o* the dnoeased lambardar in his hands 
Bliarath Singh x ToJ Btogb. 16 A L J 193 
*■40 A ilG 43 Ind Css 6j6 (F B ) 

BANBRJI. PiaaOTT and WAIiSH, JJ 

Ba/arencea ,^20 A. 73 ; 29 A. 15, J9, 

( 19 i 8 16i~-Suif by co owfu r for h%a ahara of 
yrofiia Intaraal on the amount^Whether 
lambardar liable* • 

In a suit by aoo sh tret against the lambardar 
(or hie share of profits with interest thereon, 
hold that, as the lambardar bad falsified the 
anoonois. ha is liable to pay interest on the 
amount of profits found due to plaintifi Dorl 
liAl Y Ram Gharan Lai, 44 Ind Oaa. 415 ”4 
70H 

LlNDSAT, J O. 

Bafaranoa s **6 0.0 89, X)(sf. 

(20) 8 167— Ejectment suit in Revenue 

Defendant ejected as sub tenant — Suit 
ill Oivil Oonrr by defendant for declaration of 
Bile ae co-tenant, if maintainable. See JURIS 

BujUON Of BEVBRUB courts), No. 3, 16 
A.Xi.a. 908. 

» (St) B. 167. Bee Noa. 7, 11 end lO, adpra. 

f 


I PtbvtMla 

•la 11 of 1901 (AgM 

(83) $a* 176, 177, 193, scope of— Order akOf* 
ing or rafuaing to stay a suit panding^ 
Bovanua Oourt-^ Whathor appaal lies to 
Cival Oourt from aueh order* 

BL 175 of the Agra Tenancy Act applies to all 
appeals, whether these be appeals to 
Revenue Court itself or to the Oivil OoartI 
8. 177 deals with appeals which he to the Oivil 
Oourt and a right of appeal is only given againal 
a *' decree. ” and then only in certain olasa Of 
oases No appeal is given against an ** order. ** 

Consequently an order staying a suit in the 
Revenue Courtror an order refusing to stay sara 
suit IS not a “decree '* within the meaning efi 
6. 177 of the Tenancy Act, and no appeal lies 
to the High Court against such an order, 
a 193 of the Act by incorporating the Oiv. fhro. 
Code gives an appeal to the Revenue Court and 
npt to the Civil Court. RIrpa Devi v. Ram 
Ohaodar Barup. 16 A L J 23l»40 A 819a>48 
Ind Oas. 631. 

BioHARDS, O j. and BANERJI, J. 

(231 Ss» 177 190 - Suit in ejectment in 

Revenue Court — Defendant denying tenanap 
from vl iinttff^ Allegation of lease from 
oth*r pet sons ^Question of proirietary titla 
in is^ue tn Court of first insfince— Appeal 
•^Jurisdiction of Owil Court 

Where in a suit for ejectment instiluted In 
the Revenue Court the defendants pleaded that 
they were not the plaintifi’a tenants but that 
they w^re leasees from other persons and the 
plaintiff had no right to sue them, held that 
this was a queBjion of proprietary title which 
was in issue in the Court of firsj iiistaooe and 
was in ibsue in the appeal, hence an appeal lay 
to the Civil Oourt. Har Prasad v Tajammal 
Huialn, IBaLJ 3^9=>44 Ind Cas. 7i0. 
BiNERTIand TUDBADD, JJ. 

(24) 8. 177. Spf* N->. 33, supra 

(35) S. 177 if) See No 13, supra. 

(36) 8 193-**Ocder of remand m rent suit— 
Appeal from order Bee APPEAR (SBCObD 
APPEAL.), No 1, 16 A Ij j. 711. 

(37) 8 193 See No 33, supra, , 

(27 a> 8 194 — Rpnt suit by one co-sharer, 
Miintainability of — Bproial contract, Existence 
of, Prftof of— Priv ite par*'ition wh^n enough to 
take case out of section. 8ee RENT SUIT, 
No. 3 46 Ind Cas. 653. 

(37 b) 8. 197 — Notification under Bengal, 
N W P and Assam Civil Court's Act (Xll of 
1887), 8 31 ol. 4 — Subordinate Judge em 
powered to hear appeals from Munsif— R^ii V 

appeals, such notification if confers iuf;iw)i 
to hear, also. See JURISDICTION (Of t 
COURTS), No. 3. 46 Ind. Oae 786. / 

(39) B. 198 Bee No. 96, euprat 
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tO^^l/aHed Pfovlaceg Acis^lOonttnuedl* 
let II of 1901 (tgvo T 9 ggncj)—lConeluded). 

(99) 8. 301—flut< /or profits — Plaintiff net 
recorded co^sharer—No bar to autt^Pro 
eedure to be followed tn the case. 

Under S. 901 of tbo Tenancy Act. the mere 
fact that a plaintiff is not recorded as a oo 
sharer is not enough to bar him from main- 
taining a suit for profits. The procedure to be 
lolloped in a case in which a plaintif! is 
recorded and m a case in which he le not 
recorded is indicated in the section. In the 
latter case, if an issue as to the plaintiff s title 
arisesi the Revenue Court should either try it 
or refer the plaintiff to a Civil Court. Jalmal 
llngh 7 Bhlb Baran Singh, 16 A L J. 504 = 

46 Ind Cas. 115. 

RiOHAHDb, C J , and BANERJI, J. 

(30) 8 4Q2^8u%t brought in Oiml Court 
against defendant as trespasser — Plea of 
ienanctf- Suit referred to Revenue Court:-- 
Suit instituted ihete for declaration of 
nature of tenancy^ Objection to jurisdiction 
tyuerruled — Appeal to District Judge — 
Jurisdiction 

Defendant, sued in the Civil Court for eject 
meat as a trespasser, raised the plea that he 
WM a tenant of the plaintiff The Civil Court 
referred the defendant to the Revenue Court 
under 8 202 of the Tenanoy Act A suit was 
instituted by the defendant under 8 95 of the 
Tenanoy Act for a declaration of the nature of 
the tenancy An cbjeotiou on ihe sooce of 
jurisdiotioo was overruled by the Revenue 
Court The Revenue Court having made a 
deoiee, an appeal >\aB preferred to the District 
Judge, who entertained it on the ground that 
the question of jurisdiction having been decid- 
ed, an appeal lay to him — Held that no 
appeal lay to him, an objection on the sooie of 
jurisdiction under (he oircumstancis b'^iug 
absolutAly untenable Deo Narain Singh y 
BItIa Baksh Blngh, lb A li J 590=40 A 177 = 

47 Ind. Cas 891. 

Richards, o i and Banebji, j 

Bet 111 of 1901 (U. P. Land Revenue). 

(1) 8 111— Partition, Application for, before 
Bivenue Court— Title Question of, raised m — 
Application for postponement pending decision 
of Civil Court— Civil suit, maintainability 
off See Jurisdiction (Oi< Oiviii and rf- 
YENUE COURTS), No d, 45 Ind Cas 873. 

(9) S 111 (1) (6)— * Cmji/ Court,” meaning 
of — Inapphcffbility of Limitation Act to 
suits coming under S III of Act III of 
1901 

It 18 bpttled law in Oudh that, in a case in 
which an officer couduotinp a partition has 
ordered aid ** provisions nf s 111 Aot 111 
of 1901, an obj ctot to instituco a suit wichm 
three mentis la (ho Civil Court and the objeo 
t' r ^ails to in«>titute the suit wivbiti tkrre months 
in a Court of competent jurisdiction such a suit 
cannot afterwards be entertained by a Oxvil 
Court. 


tO.—VaUed ProvtnecB ActM-^lOmtbutuO^ 
lot III of 1901 iU- P. land konaooj— 

“Civil Court’* in 8 111 (1) (b) meana a 
Civil Court of competdnt jurisdiotioo. 

Limitation Aot dpea not apply to suite 
coming under 8 111 of the. U.P. Land Bevenoo 
Aot Salyld NurulHaian v. Bavju Praaad, 
43 Ind Cas 473 = 4 p.L J. 55S. 

STUART, A J.O. 

References OC 114, F., 18 0.0. 848, 
Appr 

{3) Ss 111, 1V2— Application for partiiyon 
before Revenue ^ourt— Objectors have no 
locus standi under the Act— Decision of 
Revenue Court — Forum of appeal 

A applied to the Revenue Court for parti- 
tion and notices issued. Defendants objected, 
whereupon A met the objections of the objectors 
by the plea that the objectors bad no looua 
standi as they were not recorded oo sharers. 
The Revenue Court disallowed the plea and 
decided in favour of the objectors Thereupon 
A preferred an appeal to the Court of the Dis- 
trict Judge, who allowed the appeal 

Beldt that the District Judg^' had no juris- 
diction to entertain the appeal Labhn V. 
Radba Oharan, 45 Ind. Cas 544. 

RAriQUE, I 

References — 3 A L.J. 481 , 3 lad Gas. 988, 
Appr 

dot lY of 1912 (Court of Wards). 

S. 54, Scope of -^Notice of pre emption stiftf-— 
CiVt Pro Code, 1J08, 0 I r 3 Appheo^ 
bility of— Limitation Act (IX of 1908), 5, 33 
— Addition of partus— Institution of suit 
against deceased person if extends hmitaiion 
agiinst his hens --Pre eniption suit if must 
include entire propeity sold 

No suit lor pre empiion oau lie in rtspeot of 
any property held by a ward, till the notice 
required by 8 54 is given O I, r 3, Cit. 
Pro Code, does not apply to a puit fihd against 
a deceased person whose heirs are Bub8t:quently 
sought to be brought on the record 8aoh 
heirs, whether added or substituted, must be 
treated, for the purposes of 8 22, Limitation 
Aot, as newly impleaded, and the suit against 
them will be deemed to have been instituted 
when they were so made parties The plaintiff 
cannot claim the benefit of the institution of a 
suit against a dead person for the purpose of 
extending the period of limitation against his 
heirs (o) 

A rihbt of pr omption must. lefile to the 
whole cf the nroperty sold unless the plaintiff 
is not entitled to claim pre emption as to any 
portion thereof but where the share of eaoh 
pu'thaser is separate or distinct (bj , or divided. 
It need not embrace the entire property (c), 
Kau NIbal Singh v Deputy OomrnlHlonaVi 
Unao, 47 Ind Cas 894 = 5 C*>4 J 646 
Kanhaita Lad a j c 

References I— {a) 21 B. 680 , 31 M 66, F*\ 1C 
W R 317, DisU ib) 31 A. U9, 8 Ind. Oas. 
372 = 13 0 G 260, F. (c) 8 A. 462 ; 19 A, 148 f 3 
A.L,J, 199, Ft • 
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8 836 (4)— Sait for*e6kabli8hueat of tiUe to 
ohabatra and mjunokion against order to 
remove the same— Neoessity of notioe. See 
NOTIOB, No. 1. 16 A.L J. 793. 

Additional Evidence. 

(l| Appellate Court, Hemand to, by Qhief 
Oourt— Appellate Oourt, Power. of, to order 
originel Court to record. See ClV Pro. 
Code (1908). No. 5(»-a, 147 P L B 1917 

(9) Appellate Gouri, Power of to lei in<-- 
To cure inherent defect • Bee RES JUDIOATA, 
No. aa 47 Ind. Oas 14). 

Additional Jadgei * 

Power to appoint — Validity of Bee 
Government of India act (1916), No. i, 
83 M.L.J. 787. 

Aden Settlement. 

(1) Battntj — Assessment of Salt Works — Prin- 
ciples of rating 

In 1903. the pUiutiffs dbtamed from Govern- 
ment a lease of oeriiin lauds at Aden for the 
purpose of constructing salt work^ at an annual 
rent of R^. 7,000 for tb^land md a royalty of 
eight annas per ton of ualt ezportol They 
proceeded to t-rpo> a faoto y for orushing sale on 
the land ; and the works fiipt commonc«d to 
yield salt in Ibe year 19I1«19 Prior to that 
year the defendants wh) were tht^ a'^se-tsing 
authority f jr the Aden Settlement, assessed the 
plaintiffs ID the annual rent of R^ 7,000 pay- 
able ujider « he lease From the year 1911-12, 
when the works oommoaood to produce salt, 
'the defaudauts adopted a different basis of 
aflaessmenr and assessed the plaintiffs on the 
basis of half the proouoe of the work'* less ten 
per cent , repreienting landlord's deductions 
The value of the salt W is takf^n at Rs 5 8 0 and 
Rs. 5 ner ton of crushed and unorushed salt 
•respectively f. o b. at Aden In adopting this 
basis of assessment, the defendants followed 
the method o' assess noui adopted for one other 
salt- work in Aden and which they considered 
was also in prsctioo with refeionne to the 
asBessment of Balt-pan«< in Bombay in 1881 but 
without reference the particular conditions 
of the plaintiffs* salt-pans. The plainti^s 
appealed unsucoe^sfuUy agiinst the asbess- 
ment (or that year to the Court of the Resident 
at Aden. Being issessed on the same basis 
for the years 1912-13 and 1913 U they filed 
a suit in the Court of the Resident to set aside 
the assessment. On a reference to the High 
Oourt oy the Bebident under B. 8 of Aden 
Courts Act, 1864, of the questiooa in the suit 
including the question whethei the assessment 
was wrong and illegal . 

Held, that the assessment was wrong and 
should be quashed , and that the defendants 
should consider what a tenant from year to 
year with a reasonable prospeot of the oontin- 
uation of his lease would give for these particu- 
lar premises rehus sic stantibus. 

Held, further,* that though the volume of 
busioess done by the works, the ront and 


Ojf. <^8sa. . 

^royalty reserved by the lease, the aoUml yearly 
reoeipts with the usual deductions, the valQ# 
of the land and the factory and any other 
buildings on the premises, were all faotora 
which would assist the Oovirt in determining 
the mode of assessment to be applied to the 
woiks in question, yet .t was no reoogniaed 
mdthod of assessment to take the output of the 
works at so much a ton and assesB theplamtiils 
at half that fignro loss landlord's deductions. 

Per Kemp, J. — lu assessing any particular 
properly the aBBes<iiDg authority must oon- 
j eider what a tenant from year to year 
with a reasonable prospeot of the continuation 
of his lease would give for the premises. In 
considering tins, the asaeESiug authority must 
regard the then ocoupier as a likely leoant but 
must not assess the promises at the highest 
rent that can be extorted from him, t e , whioh 
he would rather pay than be turned out. The 
j aspessment is fo be fixed on the highest rent 
I that a hypobhetioa) ten int migbl reasonably be 
I supposed to be willing to give, Furtner, the 
premises must be valued for ratiublo purposes 
rebus SIC stantibus e., as they exist at the 
date of the valuation. 

So bug as the ase^s'ung Oourii applies one of 
the recognised 'Vormulae * for valuation and in 
I doing so does not tika luto consideration 
I evidenr 0 which it should not take into oonsider- 
I ation and does not ezolude evidence which it 
should take into consideration ic is left to that 
Court to select its particular ' formula ’ and it 
n no objection to the valuation to say that It 
should hivo adopted some other * formula. * 
AbduUabhal LalJI v The Executive Goramlt- 
tee, Aden 20 Bom L.R 6^9 = 42 6 69ia*46 
Tnd Gas 721. 

BaTCHFDOR, A.O j and KEMP, J. 
References ~16 Bom L R 29G , The Queen 
V School Board for Londm, (1886) 17 Q B D. 
738 , London County Council v fihureh^ 
wardens of Parish of Erxth and Assesspunt 
Committee of Dartford Union, ( I *^9 1) AC 562 ; 
Great Central Railway v Banbury Union, 
(1900) AC 78 , Danes v Setsdon Union, 
(19081 AC 315 ; The Queen v Fletion, 
(18611 3 E. and E 450 Kirby v Hunslet 
Assessment Committee, 0906) A.O. 43 , N»S^W. 

J Ry Co V Assessment Committee of the 
Brentford Union (1888) il A 0 17S , Mersey 
Docks and Harbour Boird v Birkenhead 
Assessment CimmiUee, (1901) A G 175, R.* 

(9) Bee REQ. VIl OF 1900. 

Adjournment 

(1) Court, Power of. togtant— Order refusing 
adjournment, If appeal lies from^Appet* 
hte Court Dts ictmn of. to interfere 
with suck order — Cw. Pto Code (Act V of 
1908), 0. XVIT, r 1 Government 
servant, Summoning of, to produce 
document’-' Discretion of Court—Procedure 
’--Evidence Act (1872), 8. 162 
Under c. 1 (Ij, O. XVII of the Civ. Pro* 
Code, a Court may at any time grant an 
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Biioiawnmeint^^tConeludid), 

^joBTDmfint. if duffieient oause is abown ; but 
mti appeal is allowed from an order refaaing 
•dJonrDment, and even where the refusal is 
impeached in an appeal from the deoreei an 
appellate Court is generally disinclined to 
loterfere with the trial Judge’s ezeroise of his 
diaoretioD. e 

,lt a Court decides to summon a Government 
esoial for the prnduotion of certain documents, 
i% should ouiy do ho after careful consider- 
alien, and once the summons has issued, 
production should ordinarily be insisted on, if 
iho party who obtained the summons so 
desires. Lazman Rao v. Vlthoha, 46 Ind, 
Oai. 89S. 

Drake Brockman, j.c. * 

(S) Scope and meaning of O. XVII. rr. 2 and 
8, Civ. Pro. Code, 1908. Sec CiV. PRO CODE 
U908), No. 386, 23 M L.T. 1 (F.B.). 

<3) Delay in production of evidence— Beason- 
ablenesQ of delay within discretion of tfial 
Court — Apprlhite Court, Interferenoe by. 8ee 
OlV, PRO. CODE (1908), No 377. 37 G.L. J. 119. 

(41 Civ. Pro. Code, O. IX, r. 9, O. XVII, 
I. 3 and S. 116— Application for adjournment of 
suit on ground of pl-iiutifi’s illnoss— Applioatiou 
mjeoted and suit dtemissed— Petition to restore 
•nit — Duty of the Court — O. XVII, r. 8, inap- 
plioable. Bee BESTOBATION OF SUIT, No. 1, 
dfl Iad< Cas. 649. 

RdjQilni^nl of Decree. 

(1) Civ. Pro. Code (XIV 0/1883), 8. 367-4— 
Agreement oiving lime to judgmenUdebtor 
—Sanction of Court not obtained— 4 pree- 
ment, if enforceable — Agreement bp decree- 
holditr to accept payment bp instalments — 
Considbcalton, want of--- Payment of first 
instalment— Whether sufficient considera^ 
lion. 

Wbhre a judgment-debtor and decree- holder 
entered without the sanction of the Court into 
an agreement whereby the deoree-holder con- 
sented to receive an amount less than the 
deoree amount in several instalments ooveriog 
a period of two years but the deoree- holder after 
feoeipt of two instalments realised the whole 
deoree atpoutit by ezecution. 

Held (in an action by the judgment- debtor 
for damages for breach of the agreement), 

• (i) that the agreement was void for want of 
consideration, and fii) that it amounted to an 
agreement to give time to the judgment-debtor 
and was unenforceable without the saijiotion of 
llie Court (a). 8Utu Seetharamayya v. Tada- 
Bailee Sodamma. 7 L.W. 508==(i9l8) M.W.N. 
$9$«iS4MLT 16»46 Ind. Cas. 16. 

ABDUR RAEIM and NAPIER, JJ. 

SMerence (a) 36 M. 19, JR, 

<9) Civ. Pro. Code (Act V of 1908). 0. XXI, 
rr. 2 and 53, el 6 atui 8- 47— Jppftea- 
tion by holder of attached decree to enter 
satisfaction-’’ Judgment- debtor not made a 
party but attaching creditors brought on 
the record by Court — Adfustment dfUir 


in, ertdUort—Qu»aUon wlnawtr foDMwjhl. 
S. 47. 

The holder of an attached deoree made an 
application to the Court for reoording edllalao- 
tion of his deoree. The Court, of its p^D 
motion, finding that the decree had been 
attached, issued a* notice to the attaching 
creditor and had him brought on record. 

No notice was given to the judgment-debtor, 
of the attached deoree, ahd be was. not brought 
on record. It was found, however, that the 
attaobmont was before the adjusiment and that 
the judgment-debtor was aware of the atfeaeii- 
ment, though np notice of tha attachment wae 
issued to him through Court. 

Heldt that the adjustment of the decree after . 
attachment was invalid and ineffective as 
against the attaching creditors and that the 
deoree-holder could not, by trying to record 
satisfaction, affect the rights of bis own 
creditors in the attached deoree. 

Semble , — Where the attachment was before 
adjustment, the attaching creditor’s objection 
to the entering of satisfaction would be a guee- 
tion covered by 8. 47, Civ. Pro. Code, 
though the judgmefit-debtor was not made a 
party to the decree-holder’s appIioiUou. 

Qzi(zre Whether the Court, of its own 
motion, can make the attaching creditors 
parties to the deoree boHer’s application ? 

Per Abdur Bahimt J {Oldfield. J,. dubitante), 
—The words '’either through the Court or other- 
wise *’ in 0. XXI, r. 63. cl. (6). refer to ’payment 
or adjustment’ and not to *Dotioe,*^ Subra- 
mania Iyer v. Kuppuiaral I^er, (1918) M.W* 

N. 874. 

ABDUR RAHIM and OLDFIELD, JJ. 

(8) Attachment of c(ooree — Notice not issued 
to judgment-debtor on attaching oreditor’e 
application — Right of judgment-debtor lo make 
any payment or adjustment— Court if bound 
record such adjustment or payment. See OlV. 
Pro. Code (1908), No. 81, 24 M.L.T. 496. 

(4) Not certified adjustment— Question rela- 
ting to satisfaction a question of ezeoution— 
Question to be adjudicated under 8. 47, Oiv. 
fro. Code— Recognition of uncertified adjnet- 
ment by ezeonting Court. See Ll8 PENDBNg, 
No. 1. 30 Bom. L B. 939. 

Idjoalment of Suit. 

Civ. Pro, Code, O. XXTIT, r. 8— Agree^ 
ment to abide by decision in eonnectsdeaee. 
Effect of. 

An agreement between the parties to a sail lo 
have it decided aooording to the final deoision 
of another suit in a oonneefed matter lean 
adjustment of the suit under O XXIIT, t, 8 of 
the Oiv. Pro. Code and ie enforoeabte by . the 
Court. Srlolvaea Charlar ¥ ^ninava ThattiB- 
eharlar. 34 M.li.T. 856-8 L.W. 470 --(mS) 
M.W.N. 746. 

Bpbnobr and KbisRnan, jj. 

Safarsmut :~S7 U. 406 : 88 B. 80. HiHii 90 

O. 908:8 0.468,6. ' . 



UnilBtittfttioii. 

Tanipte— O^n foe publio wonhip— Pioper 
odminbieotioit of ifcta8t*«*Biighl of aaii. Bee 
omteo. com (i90d>. ko. 133. 46iiid. Cm. 
31tf. 

Idnliilitpatloa 6aU, 

(1) Oil). Pro, Code {Act V of 1308), 0 I. 
lO^Ort(final pld%nUjlPs right to a share 
dsaputfd’-^One of the d fondants seeking to 
he made plaintiffs — Order atlomng the 
jpra)fert if proper^No finding as to bona 
fide mistake. 

In an administration suit, even i( it be found 
that the original plaintiff Yias no right of suit, 
one of the* defendants, who has an undoubted 
right to a sharo, can be made* plaintiff. It is 
not oeoessary that the Court should expressly 
* find a 6ona fids mistake in instituting the suit. 
Bhimaoagowd Eiwaragowd v. Nagappa, 
(1918) M.W N. 923. 

KRI8HNAN, J. 
i?a/crpncs : —30 M. 419, V, 

(3) MaiuUmability of declaratory suit during 
pendency oi. See DRCLARATOBT SUIT, 
No. 3, 43 lad. Oas. 539. 

Adminlitratlon undei Decree of Court. 

Qoverned by Civ Pro. C ide, 0 XX, 
r. 13 — Administration under decree of High 
Court— Rale i governing aoministration. See 
Obown Debts, No l, 22 0 W N. 793. 

Adminlitrative Act 

Order passed ey District Judge under B. 83 
of Bengali Civil Courts Aot dismissing his 
ministerial officer— High Court, if will interfere 
with auoh ordoL. See REVISION, No. 11, 27 
0 D.J. 477. 

Admlnjitratlye Order. 

• Order made by Distriot Judge under S. 33 of 
Bengal, N W.P. and Assam Civil Courts Aot 
only an— Oraer not liable to , revision under 
8. 107, Government of India Aot. See REVl* 
SION, No. 15, 42 lud Cas 6l9. 

AdmlnUtvator. 

(1) Suit by minor against Administrator far 
accounts— Applicability of B. 10, Limitation 
Act — Question of law — Civ. Pro. Code, 
B. 110. See CIV. Pro. Code (1908), No. 160. 
4Mnd. Oas 182. 

(9) Position of administrator pendente lite in 
probate proceedings. See Probate AND AD- 
IflNlSTRATION AOT (V OF 1881), No. 8, 44 
Ind. Oaa. 067. 

AAmlsiloa, 

(1) Judgment on, when and how far to he 
granted-^Dtseretion, 

A Ooart has jurisdiofeioo under O. XII, r. 6, 
Oiv. Pro. Code, to enter Judgment for the 
ttfpoont dearly and unambigaouBly admitted 
bf Hit defendanle to be doe from them to the 
pMoAfli and it is in its dieoratlon having 


I AdttliSton— (ConfiniMd). 

[ regard to the nature of the oase and the atlega- 
; Hone oontained in the pleadings and w 
adfttiuion made in Court, whether he wOIm 
allow the plaintiffs io proceed to prove m' 
remainder of their olaim. But a judgment OB^ 
admission is not a matter of right, it is m thb' 
discretion of the Court, so that if a oase 
volve^ questions which cannot be oonv^niently 
disposed of on a motion under the rule, the 
Court may, in the cxeroise of its discretion, 
refuse the motion. The discretion is judioial, 
and an erroneous exercise thereof may be open 
to oorreotion by a Court of appeal whioh, 
huwever, on well-esiablished principles, will be 
slow to interfere, unless nthor of the parties 
has been manifestly and unfairlv prejudioed (a). 
Premsuk Oai Assaram v Ddairam Oaoga* 
bux, 45C 138»28C.L J. 49d»2iC.W.N 204 
»44 Ind. Caa. 233. 

Sanderson, c.j. and Mookbrjbb, j. 

References i-’ia) United Telephone Co, v. 
Dcffiohoe (1866) L R 3lGh Div.399 ; Andrewo 
V. The Patriotic Assurance Co^ of In land, L.B. 
18 Ir. 116, D.; Mellor v Sidebotiom b Gh. D. 
342 ; 13 M L.T. 282 *n. 

(2) Solmama, InadmissihilUy of, in s«4- 
dence — Solenama Necessity of Rtgistratien 
of ’--Registration Act (1908), 8s 17, 49. 

An admiseijo does not require registration 
under the provisioob of the luaiau Registration 
Aot. 

A Bolouama or a petition of oompromise filed 
in a Criminal Court for the purpose of com* 
promising certain criminal priceedings, which 
proceedings arose rut of a dispute regarding 
possession of oertaiu laud, and containing 
admiesions by the defendant as to the possession 
of that very land is admissiblo in evidence 
against him, irrespective of whether ths 
Solenama was or was not registered Qadahnr 
GoivamI v. Nedhlram Hodak, 46 Ind. Oae. 
442. 

Fletoher and shamsud Huda.'^j. 

(3) Vilue of. Bee MAD. ACT I OF 1908 
(Malabar compensation for Tenants* 
IMPROVEMENTS), No. 1, 35 M.L.J. 219. 

(4) Against interest, value of . Bee ClV. PRO* 
CODE (1908), No. 134. 23 M.L.T. 44 (F.B.). 

(6) Compromise going beyond questions in 
dispute— Whether admiesible in subsequent 
suit to prove admissions. Bee COMPBOMIgBt 
No. 3, 43 Ind. Cas. 775. 

(6) In dooumenta, Bindingoess of, on exe<» 
ontantt. See DOOUMBNTaBT EVIDBN09, 
No. 1. (1918) M.W.N 394. 

(7) Registered mortgage— Subsequent ^ oral, 
agreement to accept less. Plea of— AdmiesiOg 
of such agreement in pleadings if binds parly 
making it. See DOCUMENTARY EVlDBNCnt 
No. 9. (1018) M.W.N. 660. 

(8) Of execution of document by perwn 
claiming through executant —Effect of. w 
BVIUBNCB aot (I OP 1679). No. 89i 99 O.W* 
K* 444. 
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*(9) Oral agreemdDt to receive less than dae«| 
under registered mortgage set up— Admission 
in pleadings of such oral agreement— Oral agree* 
ment if admissible in evidence. Bee EVI- 
DBNCR AOT. Ko. 18, 36 M.L.J. 555. 

(10) Brroneous admission by Counsel on 
point of law— Efiect on partv’s rights. See 
LEABB, No. 7. 27 C.L.J. 447.' 

(11) Of document before its execution if a 
proper— Nature of— Requirements of law as 
to, if complied with by admiSKioii of executant 
—Attestation if deal? onlv with proof or validity 
of document. See MORTGAGE (GENERAL), 
No. 1.3, (1918) M.W.N. 853. 

(12) Of mortgage in mortgagee’s statement — 
Admission if c-iu oe relied upon in favour of 
redemption See Mortgage (REDEMPTION), 
No. 13, 7 L.W. 984. 

(13) Admission of faot by pleader — Binding on 
client. See PLEADER AND CLIENT, No. 2, 41 

Ind. Oas. 18. 

Adna Matlki. •* 

Declaratory suit to establish right as, and to 
declare defendants ala maliks— Entry in settle- 
ment records in favour of defendants as ala and 
adna owners— 0/iws on plaintiffs. See BURDEN 
OF Proof, No. 9, 63 P.W.R 1918. 

Adoption. 

(1) (^aostion of, cannot be entered into in 
proceeaings under Probate and Administration 
Act, See PROBATE AND ADMINISTRATION 
ACT (V OP 1881) No. 7, 10 But. L.T. 184. 

(2) Person claiming property of deceased 
Ohinaman as his adopted son— Law to be applied 
to case. Svie CHINESE CUSTOMARY LAW, 
No. 1, 9L.13.R. 179. 

Adoltep^. 

Cruelty and, after judicial Separation- 
Marriage, DiesoliUion of, on ground nf. See 
Divorce, 45 ind. Cas, 9i4. 

Advaooement. 

(1) Presumption as fo, under English Law — 
*Applicaiiility of, to persons of British 
nationality in India --Purchase of properly 
by husband in name of wifS’-^ Trusts Act 
.(II of 1882), 5s. 8!, 82. 

The presumption under Engliotr* Law that 
a husband buying properry in the name of his 
Wile does so for her benefit applies equally to 
peteooa of British nationality resident in India. 

II is immaterial if after the purchase the 
husband ooutiones to manage the property and 
oolleot rents. Karwfck v. Karwiek, 47 lod. 
Oas. 876. 

MAUNO Kin and BlGO, JJ. 

(2) Purchase by father with bis own funds in 
aame of one of his sons— Presumption of 
advancement for that son if generally arises. 
Sea BbNAHI transactions, No. 7. 78 P.B. 
1918. 


Advafia Panassloo. 

(1) Against mortgagw^ if adverse against 
simple morfgages^Limitation Act (IX of 1906L 
8ch. I, Arts. 132, 14C, 144, 5. 38— Mor^agi 
Sttif— Parties— Person who claims title adverse 
to mortgagor and mortgagee if proper party, 
Prlyasakhl DebI v. Blreahar Sharaanta, 21 0. 
W.N. 177^44 0. 425»i27 C.L.J. 312. See 
Final Part, 1917, Col.' 126. 

(2) If question of law -Suit for possession— 
Limitation*- Burden of proof, 

A question of advi^rflu possepsion, where the 
facts are not in dispute aud where therefore it 
depends upon ioferoAoes to bo drawn from 
admitted facts, may be a uouclusion oMaw. 

In a suit for |v)Sn6deiQn the plainiiff has to 
show title, and, where it is alleged that he is 
out of possession, be rou=)t show nffirmati^hly 
that he ha^ in posBession w*thin 12 years 
of the suit. Champalal v. Hangal Ghand, 40 
Ind. Oas. 420. 

Walsh and Stuart, jj. 

Reference (1912) A.C. 230, F. 

(3) Encroachment *bv tenant — Olaim by 
adverse pos^-ession—Enowledge of landlord 
of encroachment — Necessity, 

Where a tcuant ensroaohed on the lands of 
landlord and olaimed to have acquired a 
limited interest by adverse poBFossion, held the 
landlord should bo proved to have had know- 
ledge of the enoroaohnopnt before the possession 
became adverse. Harlldhar Roy t. BasAdhuP 
Pal, 48 Ind. Cas. 344. 

Fletcher and Newbould, jj. , 

(4) Symbolical possession when sufficient to 
interrupt adverse possession. , 

Symbolical possessioa is sufficient to inter- 
rupt adverse possession whore the person set- 
ting up adverse poBsessiou was a party to the 
execution proceedings in* which the symbolical 
possession was givon. ThakupSrISrI Radha 
Rplshna OhanderJI v. Ram Bahadur, 23 M.. 
LT. 2C«34 M.L.J 97^-16 A,LJ. 33«4 Pat. 

L. W. 9«7L.W.. 149-27 O.L.J. I9l-(1918) 

M. W.N. 163-22 C W.N. 330»20 Bom. L.B. 
602 « 43 Ind. Cas. 268 (P.C ). 

Lord Dunedin, Lord Shaw, lord 
Sumner, Sib John Edge and Mb. 

• Ameer ali 

Reference 5 0. 584 'F.B.), Appr. 

(5) Joint family estate— Loss of joint right if 
necessarily'to be inferred from uninterrupt- 
ed sols possession of such property by one 
co-sharer— Adverse possession. 

If by exclusive possession of joint estate is 
meant that one member of the joint fam^y 
alone oooupies it, that by itself aflords no 
evidence of exclusion of other interested a9m- 
hers of the family. Uninterrupted sole poiaee- 
Sion of such property, without morei must be 
referred to the lawful title possemed by the , 
joint holder to use the joint estate and cannot 
be regarded as an assertion of a right to hold It 
ae separate, so as to assert an Averse olaim 
against other interested memben (a). If 
possession may be either lawful or unlawful, in 
the absence of evidence, it must be assumed to 
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be ibe foemec- -Haedlt Stogli v. 6avmokh 
4lagh. Si P.a 1918*-i98 0.L.J. 487-58 P.W. 
a i9l7-94 M.I 1 .T. 889-90 Bom. L.R- 1064 
-47 lad. Cas. 696 (P.O.V 

Lord buokmastbr, sir Walter pbil- 

LIBIORB, BART, aad SIR LAWRENCE 

Jenkins. 

Btferences (a) 19 Z A, 48 ; Corea v. 
Appuhamy (1919) A.G. 930 (236). B. 

(5 a) Possession when is, Criterion as to— 

« Prssc/’tp/toni T%He by not Based on oftgtnal 
right or morality but expediency ^Possession, 
Suit for Possession a/ defendant for over 
90 yfiars as of right. Finding as to — Title by 
adverse possession established by. 

The oriteeiou of adverse po<^%e 0 aioa is. whether 
a person possesBes land, olaimmt; it as bia own ; 
it he dno'*, he mait be held to be in adverse 
poseessioo. 

^ A presoLiptive title iq not baaed on original 
right or on morality, but sjloly ou ezpelionoy. 

In a suit f ir possossion of land on the ground 
that defendants were only malt/cun-t qabza, that 
for some years past thdy bid occupied some 
village shamilat, which occupation had become 
known to plaintifls 3 years before suit and that 
haying been requested Ui quit rafuseJ a mon^h 
bef^o suit to do the plea of long adverse 
possession was ^ot up and it was found that the 
defendants had been in posse ision for over 90 
years . 

Held, that the defendants had estaoliehed a 
title by adverse possession Allah Dad V. 
FraaI Dad. 16 Ind. C«q. 96i 

Bb\DT LAL and LE-ROSSICNOL, JJ 

(6| Gift by widow holding life- estate-- Donee 
and his heirs in possession for more than 
19 years after donor^s death — Possession, 
whether ripens into ownetship, Art, 144 of 
Limitation Act (IX of 1903;. 

In a suit for posi-essioQ of certain land by the 
reversioners of one 8. it appeared that, after the 
death of S. his widow made a gift of the land 
to one B, who remained in , possession till bis 
death, which ooourrfd 16 years before suit. 
After B's death, his widow remained in posses 
BioD until her death 7 years before suit, when 
mutation was effected in favour of defendant. 
The original donor herself had died more than 
19 years beforesuu. and it wasfound, as a^aot. 
that shr: had merely a customary life-interest 
in the land, as the widow of 8 : 

Held (1) that, on the death of the donor, it 
was open to the plaintiffs to sue for possessiou 
on the ground that the donee, B, had no legal 
right to the land after the widow’s life-interest 
had terminated , 

(9) that, in ooiisequenoe of the plaintiffs' 
lailare to do so, B’s possession became adverse 
from the date of the donor’s death ; 

(8) that, as B, his widow and defeadaot (his 
hair) had remained in possession for more than 
19 years after that date, their posBession ripened 
Into ownership and the plaintiffs had no right 
to anooeed. Khan Bahadov v. Ibrahim 
Khan. 181 P.W,R. 1918-46 Ind. Oae. 666. 
BATTIQAN. C.J. 


I Uvafia Poiiaiaba-KCoKliiiifed)* 

I (7) Ltmitation Act (IX 0 / 190Q. SeH, I, 
« Art. 144— Indspendenf trespassefi toMher 
can tach on their periods of possesnon* 

Plaintiffs, as oollaterals of one B, sued to 
recover possession of certain land held by the 
latter as an ooonpanoy tenant. It appeared 
that, after B’s death in 1903, his mothes 
renjained in possession till 1905, when she was 
ejected by the defendant under due pfooesa of 
law. It wis contended that the plaintifi’a suit 
was time- barred as it was open to the defend- 
ant to '* took on ” to hia period ot adverse 
poasesqion the period during which B’s mother 
was in adverse possession: 

Held, that it was not open to the defendant 
to tack on the period during which B’s mother 
was 10 adverse possession, as both woro indepen- 
dent trespassers and ha oonld not assert that 
he claimed through or under her HuiiaIe 
B akhih v Pala BIngh. 153 P.W R. 1918. 
RATTTGAN, 0.7. 

Re/erences 1B9 P.R. 1889; 9 C.W.N. 316 ; 
%3A 37407 A.L.7. ItSloB Ina. Cat. 1096 : 
72 P.WR. 19Uo22 lad. Cas. 856; 18 P.B. 
1895, R. 

(8) Adver*i6 possession — Whether incum- 
brance within the meaning of Bengal Land 
Rovenuo Sales Act (XI of 1869). See ACT XI 
OP 1869 (Bengal Land Revenue Sales), 
No 11, 43 Ind. Gas. 461. 

(9) Person acquiring title by— Duty of per- 
son to briog suit (or declaration of such acquisi- 
tion SeoDECLARlTORY SUIT, No. 6, 3 Pat. 
L.J. -*61. 

(10) Assertion by tenant of title against land- 
lord rauqt operate as starting point for — To 
work forfeiture. See LANDLORD AND TENANT, 
No. 1. 41 M. 629. 

(li; Right to take wood from trees when fallen 
or cut— Bight d'sputed ou two previous oooasions 
— No uninterrupted and oontinuous possession 
— Adverse po^ses^^iou if arises See LIMITA- 
TION ACT (1908), No. 101, 16 A.L 346. 

(19) Mortg.*ge8, posbession of, not tbrongk 
mortgagor if adverse to mortgagor* Sm 
MOBTOAGE (GENERAL), No. 9 6, 46 Ittd. Oas. 
872. 

(13) Mortgagee in possesBion— -Death of mort- 
gagor— Mortgagee’s claim to mortgagor's pro- 
perty as heir— Adverse possession * 0 ! mortgagee, 
effer^t of Bee MOBTOAGOR AND MORTGAGBB, 
No. 3, 89 P.W.R. 1918. 

(14) Partition suit — Adverse posseshion— > 
Evidence. Bee PARTITION SUIT, No. I, 44 
Ind. Gas. 216. 

(15) Possession of widowed mother of family 
residential house for more than twelve yean 
against son’s will— Possession not adverse. Boo 
PLEADINGS, No 8. 113 P.W.R. 1918. 

(16) Butt for possession of land— Allegation, 
of title and dispcsseBBion — Denial 0! both by 
defendant in possession— Duty of plaintill to 
prove title— Duty of plaintiff also to prove 
twelve years’ poesesaion where title baead on 
poseeasion. Bee POSSESSION, BUIT FOB, 
No« 8. U.B.R, (1918), 4tb Qr.. 126. 



<1V) Reoeiiper's possestioii when advetse. Bee 
aBCBIvaa. No. a. (1918> M.W.N. 683. 

(18) Shabait, offioe of, if can be acquired by. 
Bee BBLiGious Endowments, No. 8, 3 Pal. 
ZiJ, S97. 

(19) Old muktessars of temple in posaeision as 
toasteee, if slransters holdirifir adverse possesaion 
against least. Bee reliqious Endowments 
A0T» No. li 20 Bom. L.B. 954. 

<30) Possession entered into under doubtful 
will— Acquisition of absolute title by adverse 
possession, oondition for. Bee WILL, No. 16. 
8 Pat. L.J. 199. 


Mgenoy Rulee (Oanjam). 


Agency traet^Applicaiion under r. SO of the 
Oanjam and Vieagapatam Agency Rulea-^ 
Scope of jurisdiction— Transfer of suit by 
the Agent to his Assistant after framing of 
issues — Prnpruty of — Waiver — Deed- 
Construction— Lease or license— Contrac- 
tual rights to be enforced — CotUract Actt 
8s. 89, 64, 73 and 75. 

Where, under a registered ^ agreement, it was 
arranged that the plaintiff should out and take 
timber for railway sleepers from tbe defendant’s 
lorests for a term of four years and pay royalty 
to the defendant upon tho timber so removed. 
Held {Spencer, J») on a construct ion of the 
dooument : That it was not a bare lioense, 
but an instrument creating certain contractual 
felatioDS between the parties and intended for 
their mutual pro6t, aud that it conveyed an 
interest in immoveable property comparable to 
the lease whioh formed the subject of 20 M. 58. 

Under the agreement, the parlies to it were 
legally entitled to enforce all its terms as terms 
of a contract. If either party breaks a contract, 
the party, who suffers by the breach, is entitled 
under 8. 73 of the Contract Act to receive from 


the other party compensation for any loss 
oaqeed to him thereby. 

If either party rightfully rescinds it, be is 
entitled nnder S. 75 to compensation for any 
damage which he has sustained through non- 
fttifilment, and under 8. 39 of tbe Oontraot 
Act, when a party to a contract hap refused to 
perform his promise in its entirety, the pro- 
misee may put an end to the oontraot. 

' Where fresh terms were imposed whioh formed 
a material alteration oaloulated to seriously 
afteot the plaintiff’s prospects of working the 
lOMBts at a profit, be was entitled to treat the 
leaM as no longer subsisting and oonld also 
aSDOfor damages. Even as a licensee he oould 
be entitled to his out of pocket expenses ; pnd 
Ip eoQld also get a return of the deposit under 
fit 64 of tbe Oontraot Aot. 

Under Rule X, ot. (9) of the Agenoy Rules, 
the Agent has power to transfer suits of the 
ndue of more than Rs. 6,600 for the deoision of 
bis Assistant, even after issues have been 
burned by him. 

Ifrisbnani «/.— Rale XX of the Agenoy Rales 
‘ High Court only the power to dlreot , 
Bb lo review hie Judgment on ‘'apwdal I 
^ and dose not give any sight to partis# i 


Igeaey Rplei , 

by way of appealor otherwise, as under ttb SB 
and \0O, Oiv. Fro. <3ode. Thw Btgh ReeisS 
should not, therefore. Interfere under I# op 
teohnioal grounds or oft account of any erloru 
whioh have not led to any prejudice, on thb 
merits ; and where the application is In the 
nature of a second appeal, tbe High Oonrt 
should not ordinarily interfere with the finding 
of facts, 

field, also, that under the agreement, plaintiff 
was entitled to have his oontraot performed in 
its entirety and eveu where there was only* a 
breach of a part of the oontraot, tbe oontraot 
was at an end unless •the parties waived tho 
breach. 

A person is not bound to aak for performanoe 
when he has ftotioo from the opposite party that 
performance will bs refused ; and he can treat 
the notice as a breach. 

Held, further, the Agent should not ordinarily 
transfer a part heard oase to bis Assistant, a# 
the appeal from the decree has to be heard by 
him. Bat. if be does so transfer, the question 
is merely one of an irregularity ; and not of 
want cf juriadiotioD 

Where, therefore, no objection was taken by 
the defendant before the trial Court to the 
course adopted but he dWaited the derision of 
that Court on tbe merits, he must be taken to 
have waived all objections. Zamindaf of 
Bodoklmldi y. Kumar Lablrl, (1918) M.W.N. 
772. 

SPENCER and KRISHNAN, JJ. 

Agenoy Rules (Ganjam and Ylzagapatam). 

(1) Agency Rules S, 16—* Decree,* meaning of 
—Order restoring suit dismissed for defttuU, 
not a decree. 

There is no definition of the word ' decree’ in 
the agenoy rules and hence it must be nnder- 
stood as meaning the same thing as a deoree 
under the Oiv. Pro. Code. 

An order directing a suit whioh bad been 
dismissed for default to bo restored to file anA 
tried is not a decree and henoe a petition doeu 
not lie under rule 8. 

Rule 16 of the agency rules provides that att 
petitions against the proceedings of tba Govern- 
ment agent must, in tbe first iostanee, bt 
submitted to tbe Government and then it li 
open to the Government to refer the matter td 
the High Court or to the Board of Revenue, ai' 
the oase may be. Lagadapatl VenkaUiiRgnv 
bhushanam y. Ovilapatl Hahalakthml, 49 
Ind, Oas. 555. 

ABDUB Rahim and Eumaraswake 
BABTRI, jj. 

Reference 4 L.W. 499, 

(9) Rule 16; Bee No, 1, supra. 

Agenoy Raleg (Godayavl). 

(i| Rulee 8 and 16— 'fiodatiarl Zlislrisf— 
mtfsal ot suU for default ftp Anietant AgeRt 
-^Appeal to Agent-^Order ftp dgentdmefi 
iug guU to: be fMonwft deal dtipeeedi oh^ 
CtouH if earn 
•^Proper remedpie h 
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IgMnr Btfii 

]fl wa •ptttAl lo eiM GoysrodiMii Ageat of the 
Ocdoviri I)ietrt<^ frontmen otder of the Aaeiat* 
eol Agent, diembniog » ault for dafenlt the 
Agthti erfthoiit hearing* the defendant in the 
iRHiti eat aaide the diamiasal ord^r and directed 
tAio AaMatant Agent to reatore the suit to hta 
file and diapoaa it aooording to law. In a 
petition to the High OotMct under r. 8 of the 
Agency Bnles to direct the Agent to review his 
order, held that the order of the Agent directing 
that the suit be reetipred to thd file was not a 
decfee within the meaning of the Agency Bales 
and that the petition did not lie (a). 

The proper remedy of tbh petitioner would be 
to aubmitra petition, under r. 16 of the Agency 
Boles, to the Government and it would be for 
the Government, if it so ohoae, to refer the 
* petition to the High Court ior diopo^^al. Yen- 
hata Nagahuihanam y. Mahalakihnit, 34 
IC.L J 634-41 M. 3i6. 

ABDUR BAHIM and KUMARABWAMI 
BASTRI, JJ. 

Reference : — 4 L.W. 499, F. 

(9) Rules 10, 16— EnnplSymonfc by Govern- 
ment Agent of AgeDo> Munstf to execute Agent's 
deetee — Order passed in execution by Agency 
Munsif— Appeal if lies* from such order to 
Governmetit. See APPRAIi {GENBRAIi), Nu. 26. 
34 M.Ii J. 473. 

(3) Rule 16* See Nos. 1 and 2, auvra 
Agoocy Ralei lYlsagapatam). 

Rule 10, eL 6Suit for land. Meaning of — 
Local Boards Act (V of 1881), B 73. 

A suit for a deolaration that plaintilS is a 
land-holder of c^ftain lands within the meaning 
of 8. 73 (fC the Local Boards Act is one for the 
datermination of an interest in immoveable 
property and is a suit for land within the mean- 
ing of those words in r. lO, ol. 5 of the Agency 
Rules. Maharaja of Jaypore v. Sri Rajah 
fyadapoiapatt Rudra, 7 L.W. 664-36 
M.L.J. 384 -(1918) M.W.N. 830-46 Ind. Css. 
729. 

OLDFIELD and S AOABIVA-AIYAR, JJ. 

References 33 M. 131 ; 30 M.L J. 120 ; 27 
M. 167, B. 

Agra Toaanoy. 

See U.P. AOT II OF 1901. 

Agroameat. 

(1) Sanction to prosecute. Application for% to 
mithdrato, if void as against public poftep— 
Oontfoci Act (IX of 1872), 8s 16, 98<— 
Undue in/luenee, if mere fear of punish- 
menf— In pari delioto, potior est oonditio 
possidentis, maxim of. Applicability of^ 
Orim, Pro, Code (Act V of 1898), 8s 199, 
Bid-^Noneompoundahle offence. Sanction 
to prosecute. Application for. Compounding 
Af-^Penal Code (Act XLV of 1860). 8a. 21^ 
Cy#se«i tffiAer, Proo/ of eoivipitssloft of 
of once eerecned essentiai for. 

aa agraaoMiil for stifling a proaeou- 
iWa IUl iffpeot of an oflanoo improper for the 
jmtgnH of 8* 93 of the Oontraot Act, it 
^ MMMSirr liAaf « for that offpooh 

. 8 


AfPOgmoBt— tCtofieftAlsd). 

r uM aotoally be in progreea. The aeotiw 
applioable even where the objeot of ihO 
agreement ia to oauae the withdrawal of htt 
application for BAOotion to prosecute ttodev 
B 196 (1) (b) of the Orim. Pro. Oode. 

The prohibition in B 346 (7), Grim. Pro. 
Oode, ia a perfeotly general one, wbiob governs 
the womposition of offenoea whether any steps 
to prosecute the alleged offender have been 
taken or not (a). 

To establish the commission of effenoes 
punishablo respectively under Be. 313 and 
214 of the Penal Oode, it is essential to provo 
oommission of the offenoe screened (6). 

A mere fear of punishment in a criminal oass 
does not constitute undue inff uenoe and the law 
as to obtaining refund of money or return of 
security given under agreement not to prosecute 
IS laid down to be that the transaotirns could 
not be set aside unless the oiroumstanoes 
disolose pressure or undue influenoe c). 

person against whom an application for 
panotion to prosecute for giving false evidence 
in a judicial proceeding was pending, paid 
Rs. 2 000, to the applicant for withdrawing the 
application and on the latter representing their 
desire not to proceed with the application, the 
Court dismissed it On a suit being filed to 
recover the Rs 3,000 ; 

Meld (1) that the illegal purpose for which 
the money was paid having beco executed, the 
plaintiff was not entitled (o recover the money 
in accordance with the maxim in pari delicfo 
potior est conditio possidentis ; 

(3) that the agreement the objeot of which 
was to stifle a criminal prosecution and to 
compound a non-oompoundable offence, being 
void as against public policy, the plaintiff waa 
not even on that ground entitled to recover the 
money. Vavltallv Mahomed AzImnlU Rhaii, 
46 Ind. Cas. 424. 

Dbake-Brookman, j C. 

References (a) Jones v Merionetskore Per* 
manenl Benefit Building Society, (1693) 1 
Ch. 173-61 L.J. Ob. 138-66 L.T. 686-48 
W.R. 373-17 Cox C.O. 389. Rel. on. (6) 38 
0. 420 and 30 Ind. Caa. 613-37 B 668-lA 
Bom. L.B. 694-14 Or. L.J. 463, F. (e) 38 
Ind. Cas. 718-19 O.W.N. 383-21 C.L.J. 642 
-43 0. 386, F. 

(3) Meaning of term, as used in 8. 46, Bengal 
Tenancy Act. See BEN. ACT Vtll OF 1886 
(TENANCY). No. 16. 32 C.W.N, 668. 

(3) Promise to pay annuity— Oonsideralio^, 
past and future servioeB*-Enforceability of— 
Effect* whore part of agreement void. Bee 
Contract, No. 3, 46 lad. Oaa. 389. 

(4) Widow adopting a son and the natutal 
pateniB of the boy, Between— How far bi nding 
on minor. Bee HINDU Law (WIDOW), 
No. 11-6. 47 Ind. Oaa. 66. 

Agrnnmaal to Lenaa. 

(1) Doonment oontaining aooaptanoe ol 
written proposal for lease— Laaae foe more than 
a year— Paper oontaining Hat ol hide witB 
OD^Qtaement aigned by the anooeaalul bidder tn 
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Agreeineiifc to h^tkW^iOoncludtd), 

take ]e<%8e— Eodorfiement by leesor oonfirmiog 
aulo— Dooument if requires registration. See 
BEGISTBATION act (1908), No. U, 42 Ind. 
Om. 699. 

(9) Unregistered agreement for permanent 
lease — Admissibility of lease in suit for 
speoific potformanoo of agreement — Nature of 
decree for speoific performance and metboS of 
execution of such decree. See BEGISTBATION 
AOT, No. 3.3, 42 Ind. Cab 633. 

Adirioultaral Holding. 

Homestead of raiyatt whether or not part 
of— Bengal Tenancy Act (1885), Applioability 
of, to. See Homestead, 46 ind. Gas. 489. 

Agricultural Lease. 

Exemption from stamp duty. Bee STAMP 
ACT, No. 12, 44 Ind. Cas. 109. 

Ala Haliki. 

Declaratory suit to establish right as Adtia 
Maliks and to declare defendants ala maliks*-^ 
Entry in favour of defendants as ala and ndna 
owners—Onus on plaintiff^. See BUBDEN OF 
Proof, No. 9. 63 P.W.R. 1918. 

Alienation. 

Restraint on, in a grant of perinaadot and 
heritable lease -^Validity of -Couairuotion of 
document. See LANDLORD AND TENANT, 
No. 46. 46 lod. Gas. 73- 

Alienation of Land. 

See PUNJAB ACT XIII OP 1900. 

Alienation of Land (Punjab). 

Sonlees male proprietor, By— • Exchange of 
ancestral land lor another plot— Necessity— 
Lower appellate Court. Finding of, based on 
finding of Court of first inatanoe. Validity of. 
Bee CUSTOMS (Punjab — alienation), 
No. 9.a, 156P.L,R. 1917. 

Allen Enemy. 

(1) Bight of, to sue^ Suspension of, owing to 
war if a disability — Limitation Act 
(1908), S. 9 — Disability » and inability »’ 
in, Difference between-- Applicabiliiy of 
section to— Limitation Act (1908), S. 16, 
Applieahiliiy of, tojttdicial injunctions or 
« orders^ not to Royal Proclamations -Statutes 
of Limitation, Construction of— Official 
liquidator of Bank, officer of crown not 
. agent of Bank, 

8. 9 of the Limitation Act applies to alien 
enemies who are prevented from suing in oon- 
sequence of a deuiaraiinu of war and it .makes 
no exception in their favour. 

The suspension of an alien enemy’s right to 
eue is a ** disability ** within the meaning of the 
aeotioD. 

The word disability ’* in 8. 9 of the Limi- 
tation Aot means want of legal ability. It is 
diflereni from “ inability to sue. 

Statutes of Limitation are in their nature 
etriet and inflexible and not susoeptible of 
.^tiitaMe oonstruetlon, 

^e offieial liquidator of a Bank oannot be 
looked upon as an agent of the Bank. He is 


Allan BoemyHOoncltided). 

an officer of the Crown whbee rights depend 
upon the terms of his appointment, 

8, 16 of the Limital|ion Aot relates to injune*! 
lions hr orders of Court, not Royal Prodema* 
tioDS preventing institution of suits by alien 
enemies. Deutich fiilatlsohe Bank v. Hlralal 
Burdhan A Soni, 47 Ind. Oaa. 192. 

Ohaudhuri, J.' ’ e 

(2) War— Right of. to sue, whether suspend- 
ed. See Limitation act (1908), No. 97, 
28aW.N. 157. 

Alluvion aud Dlluvlen. 

(1) Reg, XI of 1826— Damoddr, if a navi- 
gable river Ron-navigabU river flowing 
through or by the side of permanently setlleSi 
estates, ohurs forming in, if resumable and 
assessable with revenue— Riparian owner's 
right to the middle of the stream— Exclusive 
right of fishery as evidence of title in the 
soil of the river bed. 

Tho test in this country as to whether a river 
is navigable is whether it allows of the passage 
of boats at all times of the year (a). 

The river Dam..dar was not a navigable river 
at the dace of the Perjuanent Settlement. 

At the date of the Permanent Settlement, 
the bed of the river Damodar, in so far as it 
flowed through tho chakla or Z^mindari of 
Burdwan, formed a portion of tho estate per- 
manently rcttled with the predecessor of the 
Zemindar of Burdwan. 

Although an exclusivo right of fishery does 
not of itself pass the right to the soil iir the bed 
of the river, the terms of the grant in this case 
being unknown or uncertain, the fact that the 
grantee had a several right of fishery in the 
river was held to support bis claim to the soil 
in its bed. 

Churs forming in noU-navigable rivers flow- 
ing through permanently-Bettled estates and 
forming* parts thereof are not resumable nudes 
Reg. XI of 1826. Before there can be a further 
assessment of (]^overDment revenuci there must 
be a *' gain ” from the public domain. 

The right to the soil of a river flowing within 
the estates of diflerent proprietors belongs to 
the riparian owners admedium filum ague* 

, Where property is bounded by a road or a 
river, the boundary, even if given aa the road 
or the river, is the middle of the road or river 
as the case may be. 

Therefore, a permanently-settled estate on the 
bank of a non-navigable rivet inolnded half the 
bod of the river, and churs forming on this por- 
tion are not assessable with revenue under 
Beg. XI of 1895, the assessment of the Qovern- 
aaent revenue on the riparian mouese having 
been imposed not only on the mouzas bat on 
the adjoiniog half of the river bed also, Vh# 
Seeretavy of State v. The Ron'ble Mehs- 
rajadhlraj Sir BiJoy Ohand Mahiab BahadUP, 
29 C.W.N. 872--46 lod. Cae. 806, 

Flbtohbr and SBABIBUL HtrDA» JJi 

References 16 W.B. 910, F,* I (f .0,1 

11 ; 17 0. 690 ; 40 M. 886 ; 9 Hay 641; (1869) 
8.D. A. (Ben,) Rep. 166 ; 6 O.L.R* 97 S OMIffirf. < 



liUtavloo and DllQ«ldB^(C]Meia«#iO 

for Land Tax fo/citu of London o, Oonital 
London Bfn Oo». (1918) 4.0. 864; 4. G, for 
3HtUh Oohmbia v. A, Q. for Canada, (1914) 
A.C. 168, A. 

(9) Landlord and Tenant— Tenancy, Aeere- 
lion to, bp formalton of ehur in rtiMr— 
Tenant, Bights of aa^to-^^Bongal Alluvion 
dnd Diluvion Regulation (XI of 1835), 
A. 4, sub 8, (4). 

Gradual aooretion of land *to a Mukarari 
holding, lormiDg a ohur in a small shallow 
river belongs to the tenant, subject to the pay- 
ment of additional rent iO respect thereof and 
cannot be olaimed by the Zemindar as a portion 
of bis hhas patit. Oobinda dBtota y. KvUta- 
pada Slogba Babu, 45 Ind. Cas. 939. 
Fletcher and shamsul huda, jj. 

(9-a) Land thrown up as obar, Ownership of 
— Alluvial land bp gradual accretions — 
Bengal Alluvion and Diluvion Regulation 
[Ben, Reg, XI of 1825), 8s, 4 and 6, 8cope 
of. 

Where a party can show that char land is in 
fact a reformation in situ of land identifiable 
as hia own, he is entitled to that land even 
though il may ha^ e beectfor a period submerg- 
ed. It in not enough to show that the accre- 
tion is in situ of a river bed already settled 
with the claimant but proof aa to its previous 
existence and its reformation is essential. 

Bengal Alluvion and Diluvion Regulation 
(Ben. Reg. XI of 1835), 8. 4, as a whole was 
not intended to apply to lands which bad been 
previously in existence and the property of in- 
.dividuals but B*. 5 was intended to apply to 
snob lands. Handa RUhore Jagatl y. NIdhI 
BIhara, 3 Pat. L.J. 438, 

Chapman and Rob, jj. 

References 13 M.LA. 467 (475); 4 M,1.A. 
408 ; 3 0. 796 ; 37 A. 655 (667); 1915 App. Gas, 
699 : 29 lod. Gas. 278 ; 10 Ind. Gas. 811, F, 

(3) Ben, Reg, XT of 1835, 8, 4 — Accretion to 
land from river bfd^Accretion if may be 
gradual merely or should be also slow-^ 
Law of accretion if inapplicable where 
original boundary ascertainabU’^Aecretion 
olaimed must be to claimant's land. 

The only requirement in 8. 4, Ben. Reg. XI 
of 1826 should bo gradual, not that it should 
be slow or imperceptible. Where, therefore, au 
aoocetion took place by successive steps in four 
yearn* the land so aooreted can be held to have 
bean gained by “gradual accession “ within the 
meaning of the first clause of 8. 4 of the 
Regnlation (a). 

The faot that the original boundary is known 
or aeoertainable by referonoe to survey records 
doee not render the law of accretion inapplio- 
•able (6). 

The land olaimed as an aooretion must be 
one to the land of the person claiming snob 
Moretion. OoYlndrao y. Oanpatl, 14 N.L.R. 
B7«46 Ind. Oae. 436. 

BATTBN, A^J.O. 

He/mneM :-r(a) 18 M.I.A. 467; 18 W.R. 
118 ; A8 0. 489, B.; 40 M. 1088, F. (6) A Q. v. 


lUavlott and 

Chambers, (1869) 4 De. G.A J. 66;i>0* 7< 
irOarthy, (1911) 2 It. R. 360 ; 8t. OlaW Cd. Y» 
Lovingstjon, (1874) 33 Wall. 46, B. 

(4) See Ben. REQ. XI of 1826. 

Amendment of Decree. 

(1) Decree’^ Amendment, application ^or— 
8u%t for sale^Decree passed by Munsi/-^ 
Appeal by defendant — Munsifs decree 
affirmed. 

In a suit for sale on a mortgage the Munaif 
granted a decree for the claim as “ proved. ^ 
The defendant appealed and the decree of the 
Munsif was affirmed, A decree absolute fol- 
lowed. The dffendant then made an applica- 
tion to the appellate Court for the amendment 
of the decree, and it was granted : — Held that 
the Court was wrong in granting the applica- 
tion, inasmuch as the defendant ifaould have 
shown that the judgment of the appellate Court 
was at variance with its decree and not that 
tde judgment of the Munsif was at varianoe 
with his decree. Balgoblnd Ral v. Bheoraj 
Raj. 16 A.L J. 451j»46 Ind. Gas. 876. 
Richards, g.j. and Banerji. .t. 

(2) Civ. Pro, Code (Act V of 19C8), 8 116— 
Suit on mortgage^Sub mortgage-’Amount 
due on sub- mortgage ordered to 5a paid out 
of sale proceeds^ Decree directing propsriy 
to 6a sold for mortgage money aa well as ^or 
amount of sub morigage-^Wrong decree’-^ 
Application for amendment^ Crder that 
amejidment uncalled for^Befusal to exer- 
cise jurisdiction-'-Reviaion, 

A suit was brought for sale on a mortgage. 
The mortgagee had created a sub-mortgage, 
and, in the judgment that was passed, that 
Court ordered that the property be sold, but 
that, before the mortgagee was paid any money, 
the sub- mortgagee should receive the money 
due under the sub- mortgage out of the Bale- 
proceeds. In the decree as drawn up, the pro- 
perty was ordered to be sold for the mortgage- 
money well as for the money due under the 
sub mortgage. Upon an application by the 
mortgagor for amendment of tbe decree, it wee 
refused with the order that the amendment 
was *' nncalled for.’* Held that this order was 
tantamount to a refusal to exercise jurisdiotion 
and the High Court's interference id revision 
was justified. Pula Blahanalh Kao v. Bram- 
banand SwamI, 16 A.L.J. 749»47 Ind. Oae. 
880. 

RICHARDS, C. J. and TUDBALL, J. 

(3) *Appeal if lies from order making. See 
APPEAL (QBMBBAL), No. 32, 43 P R. 1918. 

(4) Olerioal mistakes and aooidental slips in 
Court’s decree or order— Appeal therefrom 
pending in superior Court— Court empowered 
to eorreot mistake is Court that committed 
error. Bee OlV. PRO. CODE (1908), No. 209t 
7 L.W. 8. 

(5) Original decree, Suit to rectify error in. 
Maintainability of^lrregularity or error 
4ft drawing deerre— BTtsfaAe— BeHe/ on 
ground of mistake, Grant of, PrineipUe 





Imradmaiit ol'Ornee^CpoHoMad). 

0 Uidwit--L^gal procass. money paid mdef 
campulswn o/, BeeoverabtMy of^Momp 
had and recetved* 

A Buii lies to reotify an original decree 
founded on mistake, if proper laote are estab- 
lished (o justify the interveution of the Court 
Sd granting relief, 

Where a Court has jurisdiction to pronounce 
B deocee and some more irregularity or error 
arises in the drawiog up of the decree, that of 
^ neoessity docs not justify a Court in granting 
relief m a subsequeat suit to reotify the mis- 
take, though It might afiord some ground for 
supporting an application for review (a). 

To warrant a Court in granting relief on the 
ground of mistake it ought to have regard to 
the prinoiplu waicb guided the Courts of Chan- 
• eery in England lu granting relief in such suits 
prior to the Judicature Act of 1876. But whe- 
ther such relief should or ought to be granted 
must invariably depend upou the faote of each 
partiouUr ca^•e and the equity, if any, attaching 
to the rights of the party invoking the aid of the 
Qouct. If a decree has been procumd by some 
grave mistake so as to vitiate the whole charac- 
ter of the decree and to permit its execution 
wonld amount to an abuse, then there is the 
right to rectify the error or mistake upon which 
the decree was founded by an independent 
suit (b). 

A Court is not justified in exercising its 
Jorisdrotion to ficant relief by independent suit 
to cure a mere irregularity or error in the 
original decree acqaieeocd in by the parties. 

It IS well settled now that if money is paid 
under oompuleion of legal process, it cannot be 
recovered as money had and received unless tt 
wae realised by fraud or vome nnoonscionaole 
dealing on the part of the decree holder bus 
ordinarily money paid in obedience to a legal 
prooesB is irrecoverable Where a decree could be 
raotifled on the ground of mistake, then money 
paid unddr such a decree would be recoverable 
in equity c). Sreenath Dai v. Ghanaihyam 
Halk. 3 Pat. L.J. 465. 

MULLIGK and ATKINSON, JJ. 

References (a) 8 G.W N 473 ; 10 C.W.N. 
1024, B. ib) 3 Pat. L.J. 313 (318), B. (c) 7 T. 
B. 369; 33C.L.J. 163; (29QOi 1 Q.B.D. 675. 
B. • 

iMttdmeat of PUIot. 

(!)• When may be granled-^0:v. Pro, Code 
(Act V 0/ 1900). 0. VI. r. 17; 0. II, r. 3 
-"Mortgage eutt, non tncluaion of previoua 
mortgage through bona fide mielake, order 
0/ am^ment tn, how and when may be 
given-- Practwe and Procedure—'* dudg* 
tnenf ** — Lettere Patent, 1866, cl. lb — 
Appeal, if HeM—Coeti, 

The plaintifl-respondeotf filed this suit on 9th 
DeoMBhec 19 i6 whiofa was a suit on a mortgage, 
dated Ist April 1916, exeouted by the first 
dofiodant-appellant in favour of the plaint- 
iifip. Thera was a proviona mortgage dated 7th 
Jailtfhsy 19U and a farther charge, dated 11th 
Ujeeemher 1916» not ioaludMI te the enit. 


' Imandmaat f|g4ilH<7opjMi|NKQ« 

whioh were also exeeuted by tfie fliBt defen^bUll 
in favour of the plaintifi which comprised pcQ«» ' 
parties outside the jurtf diction. Thera Wfit a 
provision in the mortgage of the 1st April 1016 
by whioh properties within jurisdiction weia 
Included and charged for the payment of 
moneys due on the said previous mortgage and 
further ohargn (and thus obnferring jurisdiction 
on the High Court in respect of them) The 
first defeodaut filed a suit in the Pabna Oouct 
on the 16th Jauuciry 19)6 for a deolafatioik 
that the said previous mc^rtgage and furthhs 
charge were not enforceable ina^imuch as they 
were not inoluded in tfiis suit and as no leave 
was taken under 0. II, r. 3 of the Civ. Pro. 
Code, 1908. UpoW that on 26tb ’February 1917 
the plaintiffs applied for the amerp^oieut of ihelf 
plaint by the inolusion of the 6i>d previous 
mortgage and the further charge alleging that 
they were not originally included in the suit 
under a bona fide and orroneou<4 impression 
that the Court had no jurisdiction in respect of 
them (as the properties charged wire situated 
outside Calcutta) and«£hat they overlookea the 
above ptuyisicn in the mortgage of let April, 
19)5. 

Ohitty, J , without deciding anything allow- 
ed the amendment subjeor to ^.ny contentions 
which the defendant*! might raise in answer to 
the claim as amended. Tae first defendant 
appealed : 

Held — That the plaintiffi bhould be given 
liberty to amend thoir plaint. 

It would have been better and more regular 
had the question of the right to amervlment 
been determined before the ordee wae midr, or, 
if this would have involved a lengthy enquiry 
covering the same ground as the evidence 
the suit, bad the hearing of the application to 
amend been adjourned to the bearing of the 
suit and determined on th'b evidence then taken. 
The Court being desirous of getting at the 
true facts will allow an amendment pubject tO , 
three chief general oonditione ; Dona ftdea on 
the part of the applicant, possibility of amend- 
ment without such prejudice to the other 
party as oannot be oompenaated by costs (such 
as prejudice to rights accrued), and aubjeot to 
this that the amendment is not such as to 
turn a suit of one character into a suit of 
another oharaoter (a). 

O. II, r. 3, of the Oiv. Pro. Code, 1908# 
refers to a case where there has been a suit in 
whioh there has been an omission to sue in 
respect of a portion of a claim and a deoiea haa 
been made in a suit. In that ease a saooilA 
suit in respeot of the portion so omitted til 
barred (6). 

Quare Whether the order of Ohiltyt /-• waa 
a judgment within tbs meaning of ol. 16 of iha 
Letters Patent, 1865? Opeadra Haffala Bm 
V. Eal JaookI Math Roy, 32 O.W,H. 611 »d6 
0, 806-47 Ind. Oas, 139. 

aANDEBOOM, O.Jw and WOODROPRM, 
B#/erifieef:-<-*(a)6 0. 871(876); Isa U4; 

16 W.R. 198; 9 BH.O.B. 1; 6 BoBe.LJI> 
889:9 0.688(698): 8B.496: 91 W.B. M ^ 

« B. 018 (61«). B. (b it K I.A. m WI. 9^ , 



. (9) (Hv. Pro. dodotAoi V d/ IdAd). 0. VII. 

r. f^-^Cons^rtieiiAi of^Oowi. powr of. 

SM, that. Ibe ptovitiooB of 0. Vllt r. 6 of 
ftbe Oiv. Pro. Oode, ahonld be oonatrued in a 
meonable and liberal spirit, and. save under 
very exceptional oiroumatanoes, the Court of 
first instanoe should allow the plaintiff to 
amend his plaint, so as to state the ground of 
exemption from the law of limitation as 
required fay that rule Ram fink v Qhalam 
Mohammad. 116 0 W.R. I9i6»l20 P.LR. 
m8»46 Ind. Cas. 496-102 P.B 1918 
Bhah Din. j. 

ita/erences: *-31 0. 195»8 O.W N. 168 and 
88P.B 1914-141 P.W.B V9I4-26 Tnd. Oas 
441. Dist . 9 Ind Caa. 77-14 G W N. Ii8-ll 
a£i.J. 34. F. 

(8) Pleadings and proof-^Plaint wrong state- 
ments of facts tn — Plaintiff* s claim to 
succeed on these facts -Applteation eon 
taming correct facts filed m course of 
appeal, does not amount to amendment of 
plaxnt—Am^nimtnieof plaint, whether can 
be allowed tn second appeal ^Ctv, Pro. 
Oode ActV f/ 1908). 0 VI, r 17 

In a Huit for poasession of land it appeared 
that the faots hid not Ven oorreofly sKted in 
the plaint In the conrae of appeal the plaint 
ifPs ple'*dor put in a long aoplioation in which 
he gave i c rreot narration of the fiots relating 
to the land in question, those facts being 
materia>ly diff rent fr-vm the faots as stated in 
the plaint. No amendment of the plaint was. 
howr^r, a ked for Tbe suit having been 
dismineed by the District Judge, tbe plaintiffs 
filed a qaoond appeal to tbe Chief Court. 

Sold, (1) that, inasmuch as the plaintiffs 
oeme into Couit with a plaint eon taming a 
wrong statement of faots and persisted in 
BQooeediag upon that plaint even in the Court 
of the District Judge, they were not entitled to 
• any relief at all ; 

(9) that the belated applioation of the plaint< 
ifl*8 ple«i^er oould not bo treated as Amoantiog 
in an amendmenf of tbe plaint and the plaint- 
Iflh oould not be allowed to amend tbcir plaint 
at snoh a late 8t»gi of *bo prooendings Nana 
W. Motl. 119 P W.B. 1918 

SHAH Din j 

(4) Oiv Pro Code, 190«, 0. VI. i*. 17. 
0 XXIII r l-^-Amendment of pleadings or 
withdrawal of suit with Ixbeity to bring 
fresh suif if prrmisstbfs tn second appeal. 

A plaintiff oannot. in cteoond appeal, be 
allowed either to amend his pleadings or with- 
draw frim the suit with liberty to bring a fresh 
fOit. BO as to introduce a grouau as to auteoe- 
dent debts or legal necessity, where be orginally 
•aed for a deolaration that a sale-deed executed 
by bis father was a bogus transaction and 
amendod the plaint at a later stage so as to 
Inetade a claim for possessslon of tbe property 
aotdi but both the Courts below dismissed the 
tilfl finding that oonsideration bad passed for 
Iba nfie* Biliram v. Qaapat. 47 Ind. Gas, 


ImiBdmaal of Plalat-^CCofielifcM- 

L (4*a) Bait for poBsession by patnidir ^Amend- 
ment cf plaint by addition of new laodt— 
Amendment if one properly so oalled fov 
pnrposes of limitation. See CHOWRIDABI 
CBAKBAN LANDS, No. 4. 41 Ind Gas. 728, 

(5) Cause of action arising subsequent to 
plaint, amendment of plaint for inclusion of* 
Bee Hindu Law (adoption), No. ii, 7 L.w. 
885* 

(6 a) When to be allowed. See LIMITATION 
ACT (1908), No. 67 a, 46 Ind Oas. 241. 

(6) Whether allowable on verbal suggestion. 
Bee Limitation act (i908).No. 117.45 ind. 
Gas. 173 

(7) General principles of framing pleadings 
' and rights of parties and powers of Court— Suit 
‘ for posBeQsion— Denial by pLintiff of execution 
I of deed of wakf alleged to have been executed by 
I her and suggestion by her of fraud and undno 

influenoe— Pleadings if neceRoarily inconsistent, 
pee Pleadings. No 1 a, 40 ind Oas 488. 

(8) Suit against dead person — Amendment of 
j pleadings if allowable. See PLEADINGS. No. 9, 

4i Ind. Oas. 539 

(9) Suit for posBossion of land alleging title 
and dispossession— Position and area of land to 
be definitely given— Any vagueutos in tbia 
respect to be anaended See POSSLSSION, SUIT 
FOR. No. 3 U B.R (1918), 4ih Qr., 195. 

(10) Addition of parties without amendment 
of plaint— Nature of claim if altered Bee 
Religious Endowments, No 9, li P W.R. 
1918 

(11) Suit for personal decree against person 
creating equitable mortgage and for mortgage 
decree against latter’s mortgagor— Subsequent 
application to amend plaint by striking oat 

I prayer for mortgage decree against mortgagor 
' — Allowing araendmenb if amounts to ontortain- 
log it — Effect of amendment by stnk'ng out 
part of claim See RELINQUISHJSTBNT OP 
PORTION OP CLAIM. No 6 9 L B R. 976, 

(12) Suit for damages— Amendment at late 
stage claiming inoreased damages— Amend- 
ment, if can be allowed. See TORT, No. 4, 

7 L W. 415, 

fineestral Property, » 

Meaning of — Gift void where succession 
to. IS allowed to daughter Bee CUBTOm 
(PUN/AB— BUCCEBblON), No. 6-0. 3 P.^itR. 
1918. 

Ano&ent Ooenment. 

(1) Presumptiou as to. if irises in case of 
doouments not signed and not in handwriting 
of any particular person 8eo EVIDBKOS 
ACT, No 97, 40 Ind. Oas. 450. 

(9) Presumption aa to genuineness of— Inter- 
ference by appellate Court with presumption 
made by lower Court Bee BVIDENCB ACT. 
No. 29. 57 P.W R. 1916. 

Aodont Monomoota ProsevvoUon. 

B4o ACT VII OP 1904, 
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Ippeal. 

1. — Gbnbbal. 

2. — 8BOONO APPEAL. 

3. — To PRIVY COUNCIL. 

A.— LBTTBRS PATBNT. 

6*— Kbvbnur Appeals. 

— l.—Oeneral. 

(1) Dismissal of appeal for default — Refusal 
of application to re-hear appeal~-Appeal 
from order of refusal to so re hear^Bengal 
Tenancy Actt 8s, 106i lOS-.A—Citf. Pro. 
Code, 1908, 0. XLI, rr. 17. 19 and 
0. XLTII, r. 1 (t). 

Under O. XLUI. r. 1 (t), Oiv. Pro. Code, an 
appet^l lies from an order refusing to re hear an 
appeal dismissed for default, even though suoh 
appeal has been preferred under S. 109-A, 
aub'S. (9), in a suit under '8. 106 of the Bengal 
Tenancy Act. 18S5. Manmatha Nath Dey v. 
Oadadhav Mana, 45 G. 638==:2S C.L.J. 165. 
MOOKERJEE and WEWBOULD, JJ. 
Reference •■—7 O.W.N. 440, Dist, 

(2) Refusal of leave to file loritten statement 
by Judge of High Court ok original side — 
Order of refusal, if judgment^ within 
meaning of cl. 15, Letters Patent. 

Held thaii iiu appeal did not lie from an order 
made by a Judge of the High Court sitting on 
the original side by which he refused an appli* 
cation bf tho defendant for leave to file bis 
written as the order refusing such 

leave is noG a ju^cment within the meaning 
of cl. 15 of the Letters Patent. MuralldhaF 
Ohamaria v. Dalinla, 45 0. 818. 

Sanderson. c.j. and Woodrofpe, j. 
References ". — 8 B.L.R. 433, 22.; 43 C. 857, 
Disi. 

(3) De:laralory suit for slridhanam by mother 
agaivsl —Suit filed in District Munsifs 
Court— Execution by son of mortgage in 
app-llcinC s f'^v tur-- Sub sequent re %nsi\tU’ 
tiois of suit tn Subordinate Judge's Court 
on ground of v^iUition—Suit decreed by 
Subordinate Judge in mother's favour — 
Abandonment of appeal collusively by son 
— Application by mortgagee under Civ Pro, 
Code, O. XXII, r. 10, for leave to appeal, 
if Ues— Appeal against decree of Subordinate 

. Judge., •/ lies Oiv. Pro. Code, S 146, 
O. xxfi.r. 10. 

Oo objf^ction hf »ng made to the valuation of a 
suit filed in the Man i’.s Court, it w-4.^ returned 
lor* presentatMTi io tho Subordinate Judge’s 
Court, wh'^re i: wis Miciand decreed. During 
the pendency the - i-t in the idunsif’s Court, 
the doie>ri.-*nt >':xecut<* d mortgage of the suit 
property to the 'ipp^dlant. Finding that the 
defendant coUu*aiVi<y .efrain^^d irom preferring 
an appeal, tho anpePjhnt prayed, under Civ. 
Pro. Codt\ 0. XXII. r lO, for I'rave to appeal, 
and also appealed agaiuiit the deorea of the 
Sabordiuat' Judge, hue the Distriot Judge 
dismissed the application and the appeal. Held 
that, as 0. XXll, c. iC, governed only applica- 
tion made to continue asuit and as tho applica- 
tion io question WL!-f preheated after the termina- 
tloo^ the suit, 't wae not vrithin the rule ; hot 


AppeMtr-iCantinuid)* 

— 1.— Qaneral-*-(Conltnoe^. 

that the appeal lay having regard to tha^ 
language of S. 146, . Oiv. Pro. Oodei wJhuA 
was wide enough to inolnde an appeal, eo as to 
cover oases of devolution, eto., mentioned in 
0. XXll. r. 10. 

When a plaint is returned for presentation to 
the proper Court, a'ny devolution of inteseat 
which took place while the proceedings were 
ponding in the^ first Oourt must be taken to be 
a devolution in the ooucse of the suit which 
was subsequently tried in the second Court. 
Sltaramsiwamt v. Lakshml Naraatinha, 
41 M. 510. 

Seshaoibi Aiyab and Kapibb. jj* 
S«/sr*Heei:—fa) 36 M. 48si, B. ; (1917) 
M.W.N. 306 ; 18 A. 86, f . 

<4) Bengal, Agra and Assam Civil Courts 
Act \Xll of 1837K S. 21 H)— Additional Ses- 
sions and Subordinate Judge of Jaunpur— 
Appeals from Court of Miinsif ordinarily lie to 
his Court— Court of jurisdiction subordinate 
to him—Crim. Pro^ Code (Act V of 1898), 
S.195. Jagrup Shukul v. Enapevor, 15 A.L. J. 
844»40 A. 21a49 lad. Gas. 915 = 19 Gt. L.J. 
4. Bee Final Part, 19VI| 141. 

(5) Code of Citiif Procedure (Act V of 1908), 
0. XLIII, r. l^Appeal— Memorandum of 
appeal— Order returning memorandum of 
appeal to be presented to proper Court. 

No appeal lies against the luuer of au appel- 
late Court reiurning a memorandum of appeal 
to be prosentod to the proper Court. Nar-od- 
dln Khan v. Pran Klihao ChshravarYhy, 16 
A.L.J. 630 = 40 A 659 = 46 Ind. Cas. 16. 
Banbbji and RYVBB, JJ. 

Reference :— U A. 581, R. [31 G. 346.— j^d.} 

(6) Order in execution proceedings—Spicifie 
Relief Act (I of 1877), decree under -Review- 
Jurisdiction — Civ. Pro, Code (Act V of 1908), 
8. 151. Kanal Lai Ghoae v. Jatlndra Nath 
Chandra, 26 Q.L.J. 325 = 22 C W.N. 446=45 
G 619. See Final Part. 1917. Col. 140. 

(7) Appellate decree passed without justifioa- 
lion—* Contrary to law ’—Civ, Pro, Code 
(Act V of 1908), 8. 100, su6 S. (!)• 

No Court oari entertain an appeal which it 
is*'not expressly anthorisod by law to hear. 

An appeal lies against an appellate decree 
passed without jurisdiction, as the decision is 
contrary to law within the meaning of B. 100, 
sub-S* (1) of the Civ. Pro. Code (a). PandiraiE 
Mookerjeev. Puma Chandra Roy, 27 O.L. J, 
115 = 45 0. 926 = 43 Ind Cas. 768. 

MOOKBBJEB and BBAOHCROFT, JJ, 
References (a) 16 C.L.J. 77, F ; 97 0. 369; 

24 C.L.J 236 ; 13 A. 675 ; 13 M. 948. R, 

,'S) Suit, Dismissal of, under 0. IX, r. 4 of 
the Civ. Pro. Code (Act V of 1908). 

No appeal lies against an order refusing to 
set aside a dismissal of a suit under r. 4 of 
O. IX of the Civ. Pro, Code. Pltambar 
Dhal V. Baldyanath Shot, 97 C.L.J. IIT-' 

43 lad. Cas. 374. 

MOOKEEJEB and BBACBOROirT, JJ. ^ 
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(9) Oit\ Pro. Cod§ (Act V of 19G8)« O. XLI. 
rr. 39» 38, scc^ *01-^ Appellate Court, 
powerB of’^CroBB^ebjeetion against a eo- 
respondent^Teat to be applied tn such a 
ease — Mortgage by a Hindu female t a hmiU 
ed owner- ^Legalm neeesstty — Reversioners 
iomingxn the mortgage^ReversionerSn if 
can subsequently maintain that the recitals 
therovn were untrue Eitoppel-^lndian 
• Evidence Act (I tff 1673), 8- 115 — Question 
of law, raised for the first time in appellate 
Court, if to be entertMned 

A orosR-objeoiion by a respondeot aa against 
his oo-respondent should be entertained 
under 0» XLT, r 32 of the Coae of Civil Prooe- 
dure, whore the question raised thereby is 
entirely distinct from and in no way related to 
the question in controversy in the appeal (a). 

Per Mookerjee, J — O XLT, r 83 of the Code 
of Civil Prooedure must be oautiously applied, 
for instanoe, applied generally in oases where 
but for recourse to it the ^nds of justioe would 
be defeated. Thus the rule should not be 
allowed to be invoked in tavour of % litigant so 
as to enable hira to evade the provisions of 
other statutf*^, such as thn Limitation and 
the Court Fees Art (6) 

Where some of the sons of a Hindu femUo, 
who had only a daughter's interest in the pro* 
perty, joined in the mort{^agn executed by her 
(which narrated the oiroumstanrcb which 
constrained her to c*'eate the incumbrances), 
and thus represented that the propectv was 
being Inortgaged by ihoir mother *or legal 
.necessity 

Held, ’that the son woulo not bo allowed to 
go back upon those representations when they 
were dealing with a party who had changed hi& 
position relying upoq the representations of 
fact, and %a such they would be estopped f'^om 
denying the validity of the mnctpige fto which 
*they were pattie>0 and the operative cbaractir 
of the o<-*npeqo''r tia! ‘■xt o itioj le ^c'. 

Per Mookerjee, J, — When a qiioHion of liw i^ 
raised for the firsi time in 1 1'ouet of labt reborl, 
upon the oonstruoiion of a document or upon 
facts either admitted oi proved beyond omtr j 
versy, it is not only competent but expedient, 
in the interests of justice, entertain tihe 
plea (d) 

A rever-^ioncr who h\j volu it inly 8n?n-*d tbo 
deed of thi widow o^nnot legallj oUim in 
opposition thereto (e) Shlb Chandra Kar v 
1. C. Duloken. 28 0 L J 12 ^ 

Sanderson, cj, WooDROi'>n and 
Mooknrjue. jj. 

Referencis 16 C.L J (>1, K (6) 22 0. 
li.J. 890 ; 22 C L J .391 , 22 P L J. ^94 . 22 0. 
L.J. d97.23C.L J 26, 34 A. 32 R tc; Pic 
hard v. Sear^, il8-37i 6 A. <& E. 469 , Carr v 
Ziondon and North Wes/e? ^ Railway Co?npany, 
(1876) LB 10 0. P. 307; 41 T.A C. 

66<«30 C.L J 368 : 19 I A 208 , 20 C 396 . 34 
I, A. 37 mO C LJ 115«29 A. 184 ; 40 C. 721, 23 
0. 637; 91 A. 71, B. (d) Oonneetieut Fire In^ 
wranee Ompany v. Kavanagh, (1698) A,0. 
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478. B, (e) Mohun Lai v. Siromarwe, (1813) 2 
Mao Sel. Bep. 32 , 8 A. 363 ; 10 A. 407, F. 

(10) Appeal^-^Dismissal ns against a parly for 
non prosecution — Bengal Tenancy Ad 
(VIII of 1886). 8s 106. 188. 

A*and B, landlords, applied under B. 105 of 
the Bengal Tenancy Act for settlement of fair 
rents and for enhanoement of rent. A died 
after the deoisinn of the lower appellate Court, 
leaving a major son C and a minor one D, him 
surviving as heirs. The tenants, defendants- 
appcllants caused the appeal against Dto be 
dismissed for non proseoution : 

Held, that the appeal by the tenants was in- 
competent for want of necessary party (a). 
Izimnddin Mandal v. Tara Saokar Ghoie, 28 
C.L J. 201. 

Walmslby and Panton, jj 

References —(a) 6 O.W N 196. 10 C.W N. 
981 ; 19 C.W.N. 290, F 

ill) Appeal competency of- Parties, defect 
of— Suit by per 501. s named as wroprielors 
of firm— Death of one of the respondents— 
No substitution— Contract Act (IX of 1872), 
8 ib—Ctv Pro Code (Act V of 1906), 
0 XXX, f 4 

0. XXX, r. 4 of the Code of Civil Prooedure 
applies only to a oase whore the suit is brought 
in the II ime of the firm. 

A tu b was brought by A and several other 
person^. In the plaint the description of the 
plaintiffs was — ** The proprietors and maliks 
oi tbo firm styled Bay Ohowdhury Brothers 
and then the nameb of the plaintiffs were 
mentioned. The Court below give a decree to 
the plaintiffs and in the decree the names of A 
and other persons viere uesoribed as the plaint- 
iffs witboui the addition of the words that they 
were maliks of the firm of Bav Cbowdhury 
Brothers. After the appeal was fileor one of 
the plaintiffs respenJenta d cd and his legal 
reprebeutatives were not subsiiluted . 

Beta, tbit the appeal failed for defeot of 
pmiesiai Monniohait Paoday v. Bldhu 
Bhnian Ray Ghowdhury, 28 0 L.J. 268. 

N R Olfl^TTBRJEA and GREAVES. JJ 

Reference:— (a) 18 r. 86, R, 

(12) Ctv. Pro, C dt (Act V of 1908), 
0. XLI, ? ^3— Powers of the appetlaie 

Court to fevsfSr a finding of ihe loweir 
Court in ih^ appellants' favour, againd 
fbhich no crosi objection ivas preferred by 
the respondent unaei 0. XLI, r. 23— 
Construction oi dot'umeni. 

Plaintiff had bi-> sh ire iii some lauds 
and the building thircou, along with a 
piBsagr, to dof hdinis by a kobala. He 
subsequenMy sued f r recovery of a portion of 
the pa'>sage illoging thst it had not passed by 
the kobala. The Munsif give a parcial decree, 
and the Bubordinato Judge parually allowed 
the defendants' appeal, but reversed a portion 
of the Muosif’s decree which was in favour of 
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the defendants and against whioh the plaintiff 
had not preferred any oross-objeotion. 

field — That, in the appeal by the defendants, 
ihe lower appellate Court, under the oirenm- 
sianoea of the oane. was not justified under 
O. XLT, r. 83. in interfering with the portion 
of the Munsif’s decree which was in favour of 
the defendants, as the plaintiff had not filed 
any oross- appeal or taken crosa-objeotion under 
O. Xtil. r. 9‘2 (a). 

Held further, on a oonstruotion of the kobala 
with reference to the pleadings and other docu- 
nentary evidenoe, that tife whole passage was 
flold, as there were statements in the deed 
which were inconsistent with the plaintiff 
having reserved any portion ot the passage. 
Oopal Chaodra Das y. Nadlar Ohand Dal. 
32 O.W.N. 626a46 Ind. Oae. 142. 

Sanderson, c.j., Nbwboudd and N.H. 
Oh^tterjea, jj. 

Befennci^s : — (a) 22 O.Ij.J. 390; 30 O.W.k. 
543a22 C.L J. 394, F. 

(19) Oiv. Pro. Code (Ael V of 1908), O. IX. 
r. IB— Compromise decree, appUcation to 
set aside by one not a party to it — Appeal, 
Held, per curiam {Richardson, J., dubitante), 
-*An applia<it;ion by a party to a suit to set 
aside a compromise decree on thi' ground that, 
as against htm, the decree was ex parte, oomes 
under O. IX, r. 13, Civ, Pro. Code, and an 
appeal lies against the order refusing the 
applioati'm (n). Sheikh Baatraddln y. Sheikh 
ffndha Tantl, 32 C.W.N. S71»«45 Ind. Ota. 
€90. 

HlCHABDSGN and WALMSDEY, JJ. 
Beterences : —(a) 6 W.R. (Mis.) 36 ; 14 W.B. 
999 ; 19 0.W N. 118; 3 C.L J. 160 163; 13 n. 
W.fi. 1197 » 10 C.LJ. 420. 444, A.; 3 O.L.J. 
168, F. 

(14) Viv. Pro. Code, 8. 47— Order accepting 
seeurify proffered by decree holder and 
delivering possession to him, if appealable 
— Interlocutory order. 

Where, in pursuance of an order of the Court 
direoting that the decree- holder on furnishing 
Moufity to the extent of Rs. 60,000 in immove< 
able prope^y was to be at liberty to prooeed 
with the ozeoution. security was offered and 
accepted by the Court in spite of objection by 
ihe.jadgmeot-debtor, and an order was made 
difcoting delivery of possession to the deeree- 
holder of the property forming the subject- 
fastter of the decree ; , 

field'— That the order was not an interloou- 
iofy order and an appeal lay against it. Rodra 
flaralo Jana y Naha Karaar Das, 39 O.W.N. 
667 »44 Ind. Cas. 166. 

TeunON and NEWBOULU, JJ. 
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gets rights of th4 minor under 8» € o/ ike 

Limitation Act (IX ot |909). 

Where, in a suit for deolaratidh of title add 
for partition instituted on the 6th July 1918, 
the preliminary deorpe Was made on the 14th 
August 1916, and the final decree was j^assed 
on the llth-November 1916, but was not drawn 
up or signed tiU the iSth^Novembee I9i6, and, 
in the meantime, on the 16th NoYembcr,*thfl 
present appeal was preferred against the preli- 
minary decree, and* the respondent raised a 
preliminary objection that the decree having 
been passed at the date of the filing of the prc- 
2 sent appeal, the present appeal was inoompa- 
j tent : 

: Held— That, at the date when the appeal 

was preferred, the only deoree the defendant 
Qould appeal against was the preliminary 
decree, as clearly he was not able to appeal 
against the final deoree of which be could not 
obtain a copy. Thr) right of appeal given by 
S. 97, Civ. Pro. Code, is not Ukeu away by 
the mere fact that the Judge baa passed the 
final deoree (a), 

The view that the plaintiff having purchased 
the property from a minor has got by the 
assignment the rights of a person under disabi- 
lity under 8. 6 of the Indian Limitation Act, 
cannot be supported after the deoision of the 
Full Bench in the case of 9 O. 663. Bhagabea 
Chandra Kalbarta Das y. Iihan Chandra 
Kalbarta Das, 29 C W.N. 831 »46 Ipd. Oas. 
803. 

Fletcher and Sn kmbul Hum, jj. 

References:— (at 29 C.L.J. 90; 18 O.L.J. 

I 223; 36 A. 639 ; 37 M. 39 ; 30 O.W.N. 1174, 
H.; 18 O.L.J. 331, Not F, 

(16) Appellate Court, whether can decide a 
case on point not raised before primary 

j Cottrf. 

I An appellate Court cannot make a oase that 
turuh only on ovideaoe, where the point was not 
set up in the plaint, nor raised before the pri- 
mary Court either by way of issue or bv way ul 
argument. Lokeeath Oey y. Hara Chandra 
llajuradar. 43 lod. Cas. 39. 

FLETCHER and NEWBOULD, JJ. 

(17) Disftiissal of suit for default, PetitioHfor 
restoration of .suit— Order dismissing, if 
appeal lies from -Civ, Pro. Code {Act V of 
1908). 0. XLIII, r. 1 (c). 0 IX, r. 9. 

An order under O. IX, r. 9, Oiv. Pro. Code 
(1908), of dismissal ot a petition to restore a 
suit dismissed for default is not sabj^t to 
Mpeal. Jaddish Naratn Prasad Blogn v. 
HarbaDsMaraIn Blogh,43 Ind. Cas. 64 » 3 Pat. 
L.J. 730<»2 Pat. L W. 321. 


References : - 41 C. 160 ; 38 0. 764 ; 8 C. 477, 

fo 

iltkl Appeal against preliminary deerf.e^ whe- 
iher competent, when appeal is filed after 
thejpdseing of the fmal aieree, but before it 
kiagftdd-^Oiv, ¥to. Code (Act 7 of 1908A 


Chapman and Atkinson, jj. 

(Id) Amendment of decree during pendtmrfffpf 
appeal— When appeal becomes appeOidgtUmt 
amended decreb, , . 1 ; 

Where a decree of the Idwer Odurl jMe affdm* 
ed duriog peddendy di aj^ mt imm%i » 
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applioafeioD waa made to^he appellate Coart to 
attach to the memorandam of appeal a copy of 
the deoree as amended by the Oourc of first in- 
stance and the application granted, held that 
the pending appeal beoaxpe an appeal against 
theafmeaded deoree. Sadapadhya Umeiha- 
Hand Oja v. Ravaneswav Pfaiad Singh 
Bahadur of Oldhour, 43 Ind* Oae. 779i 
•Mooksrjbe and Bbaohcroft, jj. 

(19) Appeal^-^Neto eaae^WhBih»r allowable, 

A new C4Be cannot be set ap in appeal. Far- 
khond All v. Jfohamraad JSahIb. 44 Ind. 
Cas. 694^4 O.LJ. 781. 

LIBDBAY, J.O. 

(30j Party making an ox parte application. 
Duty of— Time for filing appeal. Order 
granting, if can be cancelled by same Court 
•^Appeal filed tmt of time. Order refusing 
to admit, if a decree^Limitaiion Act (IX 
of 1908), 8, b—Appeat filed beyond tm9— 
Legal adviser, Mistake of. Proof of. 

It is the duty of the party making an ex 
A application to oall*the attention of the 
«)adge not only to the portion of the law or 
.authority in favour of his case but aluO to the 
loatters that are against him. 

• Where an ex parte appliaation was made to 
the District Judge asking under the provisions 
of S« 6 of the Limitation Act an extension of 
time for filing an appoatand also to give the 
appellant time tor the purpose of paying the 
Court- fees, the Judge made an order granting 
tlie application. But subsequently he re-r.onsi- 
derod his order and revoked it before the memo 
of appeal had iu fact been admitted. 

Held, that the Judge had ample authority 
under the law to revoke or alter his previous 
order at any time before ihe appeal was admit- 
ted. 

Before granting an extension of time under 
8. 6 of the Limitation Act on the ground of the 
Appeal having been filed beyond time owing to 
A mistake of the appellants’ legal adviser, there 
ought to be proper evideuoo establishing the 
fact that a mistake had been committed and 
that it was bona fide, * 

Queere , — Wnother an order refusing to admit 
an appeal out of time is a deoree within the 
meaning of the Civ. Pro. Code ? liwar Chandra 
Kapall v. Bhelljh Arjan, 46 Ind. Cas. 795. 
PLBTOHKII and SHAMflUL HUDA, JJ, 

(90' a) New case, if can be set up in — Pleadings, 
Case not specifically raised tn, but put for- 
ward in cross- examination. 

Plaintiffs brought a suit tot arrears of rent 
and the defendant set up the plea that he was 
edtitled to a suspension of the rent bri'ause he 
had been ousted by the plaintiff from a portion j 
of the holding. The Munsif held that the I 
pluniifl had dispossessed the defendant from a i 
portion of the holding, and there ought to be an 
abatement of rent. On appeal, the District 
Judge hold that the defendant had. in fact. 
Been dlcposscMed by Ihe plaintiff but it had 
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not been shown that those plots of lands fbtmttGl 
a portion of the bolding lor which rent wip 
claimed. On the defendant's oontention that, 
ho was taken by surprise by the plaintift’a 
setttng up in appeal a new oase not speoifioally 
raised in the pleadings : 

Beld, that the defendant oonld not question 
I the decision of the appellate Court on that 
I ground, as the oase was definitely put in cross- 
^ examination to one of the defendant’s witnesses 
in the trial Court and as no objeotion was then 
raised that evidence of that sort should be 
excluded as being irrelevant to the issne. 
Rajlakihmt Daaya v. Prodyot Kumav Tagore^ 
46 lad. Cas. 184. 

Flbtohbb and Shamsul-Huda. jj. 

(31) Suit for confirmation of possession and 

^ declaration of title— Possession and 
Question of, not gone into by appellate 
Court — Appellate Court, Judgment of. 
Validity of. * 

In a suit for oonfirmation of possession on 
deolaration of title, the first Court went into 
the matter both of possession and on the ques- 
tion of title. The lower appellate Court how- 
ever negleoted the question of possession 
altogether and held that title was not proved. 

Beld that a judgment founded on those 
particulars without really going into the ques- 
tion of possession or of title was one that could 
not stand. Ram Nath OJah v NaUbar Matt, 
46 Ind. Cas. 828. 

Fletcher and bmithbr. jj. 

(99) Filing of, Delay in— Extension of Itmt- 
tation -Mistake in calculation, if *sufflcient 
cause* —Limitation Act (IX of 1908). B. 6. 

To grant an extension of time for filing an 
appeal, a mistake in oaloulating the petiod of 
limit itioii is not a * siifiSoient cause ' under 8. A 
of the Limitation Aot. Guru Gharan Ghose v, 
Kaihl Chandra Ofaoie, 46 Ind. Gas. 480. 
FLBTCHBB and SMITHBB, JJ. 

(33) Ctv. Pro. Code (V of 1908), 8* 9, Expla- 
nafton — Buif for anoj^s—Mainifiinability 
of— Matters to he proved— Char acteristies 
of an office, what are— Reciting Praban- 
dam tn temples and receiving theertbiwn 
and ptABadam— Whether amount to an 
q^lce— TheerthAkars, status o/— Whether 
office-holders— Civ. Pro, Code (V of 1906), 
O.tXXIl, r. 4, and 0. XLI, r. Death 
of respondent after memorandum of obfea* 
lions preferred — Appellant's failme to bring 
representative on record within ttme 
Imited — Legal representative himself 
coming on record for ihe sake of memoran- 
dum of obj6ctio7is— Whether enures for the. 
appeal also- Appeal, if does not abate— 
Practice, 

Under O. XLT, r. 93. cl. (1). Civ. Pro. Code, a 
person should be a respondent in the appeal 
beforo be oan file any memorandum of orosa- 
ohjeotionB, Where, therefore, a respondent whg 
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haa preferred a memoraudum of orosa-objeo- 
tiona is dead and the appellant fails to bring hia 
legal representative on ceoord within the time 
limited by law, but such legal representative 
brings himself on record for the purpose of 
proseonting auoh orods objeotions. 

Held (i) that the iniroduotion of the legal 
representative for the memo of oross-objeotiona 
would bo an introduotion for the purposes of 
the appeal as well, and 

(ii) that the appeal did not abate as against 
suoh legal representative (a). 

A claim which refers merely to a religious 
honour which oonsist of reoeiviog te^rtham and 
prasmdam in a Hiodu temple in a certain order 
is prima facie not one of a civil nature, and 
unless such honour is attached as an emolu- 
ment to a religious office, a claim therefor will 
not be cognisable by a Civil Court. 

In or'3er to show the maintainability of ailcb 
claim ill a Civil Gouri,. the plaintiff must prove 
(I) the existence of th(> office to which the 
emoluments claimed are attached and (ii) the | 
connection between the office and the honour, 
dignities and perquisites claimed (6). 

In order to consiilut'^ au office, the essential 
pre-requisices is ibe exiatonoe of a duty or duties 
attached thereto which the office holder is 
under a legal obligation to perform and the 
non-performanoe of which may be visited by 
penalties such as suspension, dismissal, etc. 

The rendering of any merely voluntary 
service cannot constitute an office. 

Ordinarily temple offices have substantial 
emoluments attached to them in the shape of 
income from inam lands stud money payments 
and thouga the .ibsence of such emoluments is 
not neoes-:!arily by itself evidence of the non- 
existence of the office, it makes it accessary to 
sorutTnisc carefully the evidence of its existence. 

Where there were admittedly noemoiuments 
of any value attached to what was alleged to 
be a Teertham office and the duties thereof 
were alleged to be Ihe recitation of the 
Prabandam and Vedas on stated occasions 
and though the Teerthakars did recite Praban- 
dams and Vedas, ihc evidence did not establish 
they were bound to do so, but it appeared that 
among the Teertkakars, there were certain 
parsons called ddyapakamdars whose special 
duty it was to recite these Prabandams and 
they were remunerated by inam lands given to 
them and not on!y did the Teerthakars join in 
the recital but so did all Yaishuavites’prehcnt, 
and the only difference between the Teerthakars 
and the other Vai&hnavite.'i was that the 
former bad an ' arulpad ’ or call of names to 
which they responded ’ Nayinds ’ and the 
Teerthakars received the teertham and 
praeadam from plaoea speoially allotted to 
them and before the outsiders got them and no 
penalties such as forfeiture of teertham and 
prasadam attached to the Teerthahars for 
teifdre to recite the Prabandama or Vedas. 

Heid that all these showed only that the 
Tierihahars were a reoogniied and privil^ed 
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olasB of worshippere and not that they heldany 
office in the temple. Vathiav VeitkAte- 
oharlav v. P. Ponnappa lyengav. 7 L.W. 

614-46 Ind. Gas. 969. 

WALLIS, G. J. aivl K^BISHNAN. J. 

References: — (a) 6 L.W. 692 <P.O.), K; 91 
Oh. D. 175; D. (6) 4 L.W. 662, F, 

(23-a) Ouardian and *ivard^ Sale by cerfi/S- 
cated guardian of mivior’s property under 
sanction of District Judge^Re sale, order 
directing, by District Judge, if appealable* 

Quesre.—^Ordor of a Disfr'Ct Judge directing 
re-sale of property of a mioor already eold 
under his orders if appealable ? Prem Bukh . 
Das V. Lachml Tewarl, 46 Ind. 0»s. 643, 

Richards, c j. and Baniisrji, j. 

(23- b) Execution of decree‘-~Sait> proclamation 
issued, Order settling Ur ms of. Appeal if lies 
against — Civ, <Prc. Coae (Act V of l908)i 
0. XXT, r, 66, 

No appeal lies against a>j order selUiog the 
terms of a sale procl|m it{cn| i>o be issued tinder 
O. XXI, r. 66 of the Oiv. f*ro. Couc, with a 
view to the sile of ocrl^in properiitjs in execu- 
tion of a decree obtained on a cDortgage. 
Glrldhail Lai Serowgl v. Altaf All Chow- 
dhary, 46 ind. Gas. 564. 

TEUNON and NEWliOULD, JJ. 

t23-c) Executions lie, Or<Ur setiuig aside, 
wider S, 173, Bengal Tenancy Act iVill of 
Auction' pur chaser, bemmtdar of 
iudgmenUdebtor ^ Order not appealable^ 
Civ. Pro, Code ( 1998 ;, S 47 , inapplicable 
to benamidar-^Civ, Pro. Code (i90S|, 
0. XXI. r. 90. • 

When an exeeution-salc m set aside under 
6. 173 of the Bengal Tenanoy Act, on the 
j ground that the aactioa-pnL’cba.Her is a benami- 
I dar of one of Uhe jadgmcal-.debtors. the decision 
I js not appealable even where iht Goutr. haC 
ooneiderod some other ma. cetr* euch -'is Civ Pro. 
Code, 0. XXL, r. 90, &o., in arriving at the 
oonolusioo. The benamidac has got no tight 
•of appeal also under the Civ. Pro. Code, because 
8. 47 cioea cot apply to the case of a benamidar. 
Dhlrarooyl Daii v. Anantaram Ohakravar- 
thy. 46 Ind. Caa. 748. 

Fletcher and Newbould. jj. 

(•23-d) Arbitration-^ Award-- Judgment in 
accordance with award. Appeal if lies from 
-Civ. Pro. Code (Act V of 1908), Bch, II, 
paras, 16. 16. 

When a case has once been referred to 
arbitration, no appeal lies, if the deotsion of 
the executing Court is not in excess of or other- 
wise than in aooordanoe with the award. 

A deoreejmado in accordance with an award 
cannot be challenged by way of appeal on the 
ground that there is no valid and legal aifavd ; 
the plain general policy el the Leglelatnre 
being that ia a matter^ of arbitcation -tiie 
yadgment in aooordanoe with an avraed^ahonM 



Sbivapraiad Sloghal v. Laohman- 
:|jjtlfaiirafi, 46 Ind. Oae. ?85. 

DBAKB BlElOOKMAN, J.C. 

(83 0 ) Appeal, Transfer of, to another Court 
without noiiu io^paxfMS — Parties absent cn 
* dap of hearing’-^ Dismissal of appeal for 
defauU’^Bestoration — * Sufficient cause-- 
Civt Pro, Code (1908)i 0.*XLI, rr, 17 and 

. 19. . 

Ad appeal pendiog ia the Court of a Sub* 
ordinate Judge having been transfer red by the 
District Judge to the Court of the Additional 
District Judge without any i^otioe to the parties 
or their pleaders, it was taken u^ on the day 
fixed for its hearing by the Additional District 
Judge and was dismissed iot default, while the 
appellants were in the Court of the Subordinate 
Judge waiting for their case to oome on. An 
application to restore the appeal was made on 
the very next day and was dismissed by the 
Additional Diairiot Judgp. 

Bold, that, on the appellants paying within 
a certain time to the respondents their costs, the 
appeal should he restored and heard on the 
merits. Iiaball v Bhagabaa Chandra Shaha, 
46 led. Oer. 881. 

FIiETCHER and SHAMSUL IIUDA, JJ. 

(33-/) Execution proceedings, Decision in — 
Fraudulent concealment of certain pro- 
perties by the judgment debtor '^Cfficial 
lieceiver, or fudgment-dcblor declared in- 
soTvent, if entitled to appeal. 

, It is only the' Official Receiver who can appeal 
against *tbe decision in execution proceedings 
that certain properties belonging to the judg- 
ment-debtor were fraudulently concealed by 
him from his oreditoiHi and not the judgment* 
dehor who hat. been adjudioated an insolvent, 
Banomall Dutta x. Laltt Mohan Ohosal, 47 
'Ind. Cab. IbH. 

Fletcher and BHAwsufi-HuoA, jj. 

(34) Bench appeal — Failure to pay trans- 
lation and copying fees — Dismissal of 
appeal for default -Civ. Pro Code (1908), 
0. XVII. r. 3, 

Where an appellant made default by omittihg 
to take stops necessary (or the preparati m of 
Bench copies and translations of vernacular 
documents without which it was obviously 
impossible that tbo o.'ise should proceed, held, 
thjikt the Court would not be acting ultra vires 
ia dismissing the appeal for default when 
materials essential to the progress of the appeal 
were wanting owing to the appellant’s default 
and that O. XVll, r. 3. justified i>he dismissal. 
Ha Oft Bwio V. Ma Shwe Ml, 9 Ij.B.H. 366» 
4^ Ind. Cas. 691. 

TWOMBY, O.J. and MAUNQ KiN, J. 

References M. 610 ; 18 M. 466; 33 A. 
463, Diet. 

(36) Biturn ot plaint by Munsif— Plaint filed 
in. SuborAnate Court— Appeal against 
fffpiiff*e or^ returning plaint— ^ht of 


AppoMi^Oantinmdli, 

—i.—Gnnetnt—lOontinued), 

appeal if forfeited by flUng pfaini 
Subordinate Court, 

On the return of a plaint, filed by the pli^Ur; 
iff in the District Munsil’s Court, he filed it In 
the Subordinate Court and it was returned 
again. He appealed against the order of the 
Muuaif returning the plaint. Beld that, by 
electing to file bis plaint in the Bubordinafie 
Court, he did not forfeit bis right of appeal(a). 
Marayana Nair v. Cherla Katirl KoUy, 84 
M.L.J. 397»41 M. 731»46 Ind. Cas. 89. 

OLDFIELD and BADABIVA AITAR, JJ. 

References i—(ai 5 0,L,J, 580 ; 7 O.L.J, 
647. R, 

(36) Oodaveri Agency Rules, rr* 10, 16t~ 
Decree of Court of Government Agent— ^ 
Employmeyit by Oovernmtnt Agent of 
Agency Munsif to execute such decrepit* 

* Appeal from order of such Agency Munaif, 
if lies. 

The Governments Agent, Godaveri, employed 
UPd^r r. 10 of the Godaveri Agency Rules, an 
Agp •*cy Munaif to execute a decree of the 
Agency Court. In the proceedings in execution 
beld by UiCQ, the Agency Mattsif passed aa 
order, which an appeal in the usual 

form of a petition so hhe Government under 
r. 16 was filea by tbe aggrieved party. Beld 
that the Civ, Pro. Code, not applying to the 
Agency tracts, the order in question was not a 
decree (a) and hence no appeal lay even to the 
AesHtant Agent and much lees a third appeal to 
the High Court. Held, also, that the order of 
the Agency Munsif was not in tbe eye of the law 
a prooiediiig of the Goveioment Agent himself 
so as to justify a report to r. 16 which allows a 
petition to tbe Government against all proceed* 
iiigs fiucluuing oxeouti''r( prccr'-dings) ot the 
Governmpnle A«tnt ; as the proroedipjjs of a 
Bubordm.ito officer of a Court of Justice do not 
become proocLidiugs of the Court itself, 

unlcsr [he itatu«o law ni'ikt's them so in respect 
of particular o: uolor s those piooeed- 

inga are subraitt.^d to the presiding officer gf 
the Court and adopted ot approved by bim (6). 

Pet Sadastva Aiyar, J , — Where tbe Govern* 
ment. Agent employs tbe Munrif lo^\pply after- 
wards by petition under r. 16 (c); 

Where tbo Gover!im(*nt Agent employs the 
Muneif to the Government Ageht’a 

decree, the Ageut regains full control over the 
procecdiiigj whicb atb being conducted by tho 
Ago Muuc^if as .the Government Agent ’a 
employee and that the app^ proper course ' 
WAR to h’ivo made representations to the Agent' ‘ 
Hgaitmt the proceeding of the Munsif and if ttgis. 
Agent passes proceedings on Mioh leprcsentii^' 
tions against the appellant, to ^pply afterwArdp 
by petition under r. 16. Matiyam Mailii* 
lakshmamma Oavu v. Muohlka IppalaiBlii. 
34 M.L.J. 473»47 Ind. Oas. 713. 

SADABIVA Aiyar and Barbwbll, JJ. 

References:— (a) 36 M. 366, R, (b)37M. 109, . 
DUt, (e) 30 Ind. Cas. 76, R, 
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Appcmi-^iOontiniudh 
— —1.— Q6nai«l--(Oon<int<0d). 

(fl7) Praetice^J^cint not raised in th€ lower 
Court-^Value of statements in judgments-^ 
Buie for allowing interest. 

It ia a well-settled rule of praotioe of their 
Dordebips' Board that an appellant, when 
bringing up the actual decree of the High Court 
for revieWi shall not be allowed to ask to have 
it set aside on the ground that it has wrongly 
aooepted a decision of the Subordinate Court, 
if he himself baa never brought that decision 
before the High Court for its consideration. 

In the absence of evidence to the contrary, a 
statement in the judgment appealed against 
that a point (urged later on in appeal) was not 
fresaed by his advocate in the lower Court 
must be accepted by the appellate Court. 

Interest depends on contract, express or 
implied, or on some rule of law allowing it. 
LaU Kalyan Dae t. Shalk Maqbul Ahmed 
86M.LJ. 169 = (1918) M.W.N. 596 « 16 A.li.J. 
693-98 C.L.J. 181 = 20 Bom. L R. 864 = 46 
Ind. Car. 548-40 A. 497»kQ C.W.N. 866 = 24 
M.L.T. 110-8 L.W. 179 (P.C.). 

Viscount Haldane, Lobd Dunedin, 
Lord Sumner, sir John Edge and 
Mb. Ameebali. 

(27* a) Appeal against order refusing exten- 
sion of time for papment’-- Further appeal 
against final decree which follows an order 
reftising further iime^Civ. Pro. Code, 
0. XLm. f . 1 (0), 

An appeal lies under O. XLIII, r. 1 (o), 
against an order refusing to extend the time 
for payment of decree amount and a further 
appeal also lies against the final decree which 
follows cn the order refusing further time. 
But when au appeal against the order has been 
dismissed in which the question of the 
propriety of extending time has been consider- 
ed, the sanjo point cannot be raised again in 
an appeal against the final decree. Mahadeo 
¥, Oaopat, 14 N.L.B. 25 = 42 Ind. Cas. 392. 

BATTEN, ADDL. J.C. ! 

(26) Insufiicieni Court-fee paid on appeal for \ 
appellctnVs own convenience — Court if • 
bound to receive appeal and give time to ' 
make deficiency good-- Difficulty in procu- : 
* ring stamps— Li7niia lion Act, S. 6. 

Where an appellant deliberately and to suit j 
hia own oouveuicuce paid on his appeal insoffi- i 
oiant Court* iee, the is roi bound to receive ' 

the appeal and give Oia ..pp 'llar.t. time to make ! 
good the deficiency ‘^psuming i bat the Court has j 
power to receive such an appeal, r.ud allow time i 
loK the ueficionoy to be madegorW. it would be j 
exercising its discretion in an anreaaonaUe 
manner it wer*; do mo i 

Semble:—li appelianls arc prevented from | 
filios; thnir tppoal within time by diffiouHies ; 
tnoountered in procuring the necessary Court* j 
lee stMT^lps, they xluj p^^tsibly rolv upon those ' 
diffiouUiea as ooustituting ''sumoient cause’* i 
wlihia the meaniug of S. 5, Limitation Act, for I 


Appeeii-^iContinued), 

— 1.— Oeneral— (CoBfInwed). 

not having filed the appeal within time. BhlVi 
Sahay Ram Paode v. Kamav Laohml' 
Narayan Slugh, 3 Pat. L.J. 74. 

CHAMIER, O.J. and MULLICE, J. 

Reference : —12 A. r29, JR. 

(29) Two or f^ore appellate decrees in samo 
suit— Separate appealt to be filed. 

An appellant oanuot impugn two or more 
appellate decrees in one appeal, but must file 
two separate appeals, even wheu these appellate 
decrees arise ouL of one decree in oue suit. 
Ram Naratii Lai ¥. Harl Kriihua Praiad 
Bahl. 3 Pat. L.J. 96 = 44 lud. Cas. 418. 

ROE and JWALA PRASAD, JJ. 

References 11 M. 260 ; 7 A.L.J. 861, R, 

(30) Appeal by one of several defendants— 

Other defendants how far benefited by 
result of appeal— decree in mortgage stetf— 
Appeal by execution purchaser — Exonera- 
tion of appellant, effect of, on other mort- 
gagors, * 

It is well settled that in any case in which 
only one of several defendants appeals, the 
result of the appeal will enure to the benefit of 
the other defendants only if the interests of 
the other defendants are inseparable from the 
interests of the defendant-appellant. 

Where, therefore, in an appeal by the 
anotion purobasor at a revenue sale or one of 
many properties ordered to be sold under a 
mortgage-decree, the purchaser was* released 
from liability under the mortgage, held that 
the result of the appeal by the auction -purcha- 
ser was to free only the, property in which he 
had an interest leaving untouched the decree of 
the original Court in so far as the interests of 
the other defendants were oonoerned. Mahon- 
dra Koer ¥. Sat Naraln Lai, 3 Pat. L.J* 166 
= 44 Ind. Cas. 763. 

Roe and IMAM, JJ. 

(31) Adjournment of appeal to particular date 
by District Judge— Transfer before such 
dale to Subordinate Judge— Transfer not 
communicated to parties— Dismissal of 
appeal— Restoration of appeal—* Sufficieni 
cause"— Civ, Pro. Code, 0, XLI, r. 19. 

Before the date fixed for the hearing of an 
appnal^ the District Judge transferred it to the 
Bubordinalo Judge toe diepusal auo clie order of 
traiisfcr was not communicated to the parties. 
On the fixed date the Subordinate Judge took 
up the appeal and dismissed it as none of the 
parties was present. He also dismissed an 
application for its restoration. Held that the 
fact that the appellant did not know of the 
transfer was a sufficient cause within (he mean- 
ing of 0. XLI. r. (9, which prevented him from 
appearing and that the appeal ought to be 
restored. 

lb is desirable in oases where an order of 
braoafer is made that notice should be given in* 
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— l.-^-OiBiieraK-CCoH^ifiiMcO. 

every oMe to ihepartito or Ihefr repreBentafeivea. 
Bam Sttkhal Pathak. v. Maharajah Keiho 
Pfaiad Blogh, 8 Pafc. L J. 918 (F B.). 

MILIiBB, C j., OHaPMAB and ATKINSON. 

JJ 

Ref$rence . — 36 M <^99^ A* 

(31 a) Cw Pro Code, 0 XL, r. 1— Aeenurr, 
Appo%ntmeni oft Objection (p. Order dtsmus 
. tng--‘ Appealt if dies from 
An appeal liea from an order dismissing an 
objeotion to the appointpient of a receiver, by 
a person oxeroising or claiming to exercise rights 
of poBsesaion, einoo sueh an order oomos within 
0. XL r» 1 of Civ. Pro Oodtf (1908). Agabeg 
y. Musat Snndari, 3 Pat. L.J 573. 

Miller, c j and Mulliok, j 
Reference —36 C 713, A 

(33 Oraei amending decrce-^Order nd one 
relati iq to execution or satisfaction of 
decree --Order not appaalabie—Ctv Pro, 
Code (190S) S 47 * 

No appeal lies from th order of a Court 
amending ^ leorce, as the ord^r amending the 
dec/oe oaunot be ^aid reiate to exeouti n or 
satisfaction of the decree ^no is not co?^ cd by 
8 47« Qiv Pro Code. Aziz Bakeh v Saltan 
Singh, 43 PR 1918:^46 lud Oa^ 0. 

SHAH Din, o.j 

39) Appeils by plaintiff and defendant-- 
Death of defendant appellant before hearing 
of^vpeal— Dismissal of defendant* s appeal 
for default— Application on same bp pfain- 
itff •appellant to bung defendant*^ son on 
record in hts own appeaU Grant of— Issue, 
but non service of notice— Fresh notice 
issued, but plaintiff* s appeal decided ex parte 
before letuvn of* notice finally returned 
unierved— Subsequent application by son of 
defendant to set aside ex parte decree and to 
make him appellant in his father s appeal 
— Procedure 

In an appeal by both the plaintiff and the 
defendant from a decree, the defendant’s appeal 
was dismissed on 14 11 1916 as neither he nor 
bis pleader was present. On tbe same day the 
plaintiff, alleging that the defendant h'>d dUsd 
in October, 1916i applied to bring his son on the 
record as his representative Nocioe was twice 
issued, but came back unsorved, but the appeal 
of the plaintiff was accepted on 9-1 1917, before 
the second notice was returned as unserved. 

On 18 8 1917, the defendant’s son applied to 
the Dietnot Judge to have the ex parte decree 
set aside and to be brought on the record as 
appellant in his father’s place. Bat the District 
Judge dismissed it as time barred in regard to 
the sff parie decree and as futile in respect of 
the prayer to be brought on the record aa appel- 
lent. Reid that the defendant’s son was 
entitled to be brought on the record as hie 
father’s representative and that tbe ex parte 
dsocee should also be setiuiide 
Where notioehas not been served, limitatioa 
to an application for rehearing the appeal dates 


iAppMi^(OonHfittscO. 

f.— Oenaval— (Oonfinnsd). 

from the time when tbe applicant had knokr* 
ledge of the decree, under Art. 169, Limitation 
Act. A dead man is not a defaulter and in snoh 
a case his representative can get the uimd 
period of six months for applying to be brou^t 
on to the record, tbe order of dismissal fox 
default being inappropriate and inoperative as 
a bar Dawlat Ral v Jagat Ram, 96 PB, 
1918»47Ind Oas 963 
CHEVIS, J 

Reference —36 A 331 (P C ). A. 

(34> Ctv Pro, Code, 0. IX, r 4— Execution of 
decree— Qtsmissal for default — Sufficient 
cause— Allegations not supported by affida- 
v\t— Appeal 

An applioiition to execute decree wis dismiss- 
ed «a default. No application was made to set 
aeirlo tbe order passed ex parte, but an appeal 
was filed on tbe aliegatiou that the appellant 
had gone to call bis pleader and learnt on his 
return that tbe application was diRmibsed. No 
affidavit from tbe pleader was filed 
Beld that, in the absence of an affidavit from 
I the (.leider, the appeal must be d smissed. It 
I was the duty of the appellant to file an applioa- 
iion m the lower Court either soou alter the 
ex parte oruo*' i idoi opcal was parsed against 
him r on iLe following aay to set aside the 
order Bbeikh Plata v Nlthlanaod 64 P.L. 
R 1918 

SHAH Din, t 

^35) Appeal — Right of appeal, when can be 
exercised 

Beld, that, in order to entitle a person to 
appeal, ho must be a party to tbe suit in whioh 
he seeks to appeal against a decree and he must 
be a Dcrson aggrieved by the decree 
Plaintiffs sued for a declaration that an alie- 
nation of anoestral land made by their faihea 
shall not affect tbeir reversionary nghts. It 
appeared that one K ^ad already brought a salt 
for pro emption of the land, and, on the present 
suit beir g niod, ho was made a defendant at 
fa 18 own request Both suits were tried togethsB 
and the plaintiffs’ suit was decreed and B’s 
suit was dismissed and K appealed in both 
oases and succeeded. The plainjifis filed a 
second appeal. 

Beld, that inasmuch as E was a party to the 
declaratory suit and had a right of pre-emption, 
which he was seeking to enforce and waa 
aggrieved by the decree granted to tbe plaintiffs 
that the sale should not affect their revezsionaij 
rights after the death of tbe vendor, he bad a 
right to appeal. Foojoo v. Karam Din, 64 
P.W.R, 1918-83 P.L R. 1918-46 Ind. Oas. 
181. 

BOOTT-8MITH, J 
Reference —76 P.R. 1903, A. 

(86) Appeal against an order in exeeuHen o/a 
decree in suit inwlwng claim to or abene 
Rs. 5,000 lies to Chief Oowtr^Decree- 
holder competent to exeeute the decree 
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App0at^{Ooniiitued). 

*-^l.---0eii0Pftl---(Oo9it<ntM(i). 

aUaehed in hia decrBe-<^B,^3 (3) of 0. XXI, 
Civ, Pro. Code, 1908. 

Held, that a Distrioo Judge liiis no jurisdio- 
ilOQ to hear the appeal against an order in exe- 
outioQ of a deoreo papsen in a 6 uil involving 
claim to or above Rs. 5,000 ; r iif 3 direct lo 
the Punjab Chief Oour^ 

Held, al;30, that, under iha provisions of 
X. 68 (81 of 0, XXI, Civ Pm i"oda. 1908, the 
holder of a decree, which ir lo be executed by 
attaofameut of another decree, has the same 
power of executing that other decree as the 
holder of ch^t decree Mohib-ud din v Paftab 
Mai. 86 PWR 191m = 85 P.L p. 1918 = 46 
Ind. Oas. 584. 

, Le-Robsiqnol j. 

(37) Civ, Pro. Code (Act V of 190S), 0 XLI, 
r. 37, scope of^Do''iiment submitted with 
memorandum of appeal, toheiher admissi-^ 
hie — Findings based on such document/ 
whether binding %n secona aopeal. 

Held that the or ovidion.3 c<f(0 XLil, r 37 of 
tha Civ. Pro. Glide. it' i.i ^ itnry, and an 
appellate Court is not entitled to admit and 
consider additional documentary evidcooe in 
contravention of those provis’ood. 

Where an appellant attached certain doca> 
ments to his mamoraudum of appeal and the 
appellate Court passed an order that they 
should remain on the record : 

Heldt that the appellate Ccurt had contra- 
vened the proviGione of O XLI, r. 37. Civ. 
Pro, Code, in admitting anvl considering this 
evidence and that as its findings ha 1 been 
vitiated by the fact that they were baaed on 
evidence wrongly admitted, they were liable to 
beset aside. Ratoa v. Harnam Slo|{h, 160 
P.W.R 19l8 = 4Mud Cas. 12. 

SCOTT Smith and Broadway, jf. 

He/ersrfcss:— 31 B. 381=9 Bom. L R. 671- 
IIC.W.N. 731 = 6 C.LJ 6 = 4 A.fj.J. 461- 
17 M.L.J. 347=34 I.A. 115 = 3 M.L T 485 
(P.G.), F.; 13 0. 37, R.; 3 Ind. Gas. 465 = 36 0. 
838 = 18 C.W.N. 830 = 10 C.L.J 74-6 M L.T, 
7»rll Bom. L.R. 861-19 M.L J. 436 = .36 T A. 
391 (P.0,), Hist,; 108 P.R. 1907, ctfed. 

(88) Failure to furnish security for costs of 
minor respondent's guardian ad litem 
appointed ex paite — Dismissal of appeal 
against minor, if v'lUd, 

The dismissal o! ao appeal as against a minor 
fOf failure to furnish f>8ouri^y for coats o(hl8 
gnas^Q ad litem, appointed ex parte by the 
IHftriot Judge in the appeal pending before 
him is good until duly set asrlo, oven though 
at . the subsequent hearing nf the appeal 
transferred to the Subordinate Judge a plotter 
purporting to be instructed by a Nazir of 
the Mansiff’e Court treated by the appellant as 
l^rdiao adlitem tor the appeal. Kallaih 
Kaadoor y. Havlhav Patve, 47 Ind. 

FcbMebr and bhahsul Huoa, jj. 


I AppoMt^OonUnuad), ^ 

1, — l.-^aneral— (Oon«»rt«d)i 

(38-a) Setting aside order of abetment of 
appeal — Grounds. 8db ABATBMIBNT OP 
APPEAL, No. 1, 31 O.G. 68. 

(39) Death of one of three appellants pending 
appeel-^Appeal if abates, pee ABATEMENT OF 
Appeal, No. 3, 84 P R. 1918. « 

\40) Application for passing final deonee in 
suit for sale of mortgaged property— Order on 
application if uppealable. See AOENOWLBDG- 
KENT OF Debt, No. 4, 35 M L.J. 563. 

I (41) Bengal Revenue *Sale«< Act, XI of 1859t 
S. 35 — Appeal under, dismissed by Commission-, 
er for defauU-^Kdbtoration of, Tower of Com- 
mibsionor re. See BEN. ACT XI OF 1859 
(REVENUE SALESi. No. 4, 46 Ind Oaa. 631. 

(43) Suit lustilutod before Settlement Officer 
— Traubier to Civil Goart — Appeal if liea to 
special Judge. Sec BEN. ACT VXII OF 1686 
(TENANCY). No. 38, 37 C L J. 381. 

(43; Beogil Tenauo^ Act— Appeal against 
deoi&ion of Settlement Offiior — Commenoement 
of limitation. See BEN. ACT VII I OF 1686 
(Tenancy), No. 55, 44 Ind. Cae. 162. 

(44) Decision as to question of title necessary 

to allow au appeal under 8 158, Benged 

Tenancy Aof. Bee Bb:n. ACT VIII OF 1886 
(TENANCY), No 72, 44 Ind. Cae. 558. 

(46) Ejectment suit in Revenue Court— 
Deni il by defendant of tenancy from plaintiff 
— Allegation of lease from other persons— 
Proprietary title in ibsuo in firs- Court — Appeal 
if lie> to Civil Court. Bee U.P. ACT- 11 OF 
1901 lAGBA TENANCY), No. 33. 16 A L.J. 339. 

I (46) Suit in Civil Court for ejectment— Flea 
! of tenancy— Suit referred to and decided by 
i Revenue Court — Appeal to District Judge on 
ground of jurisdiction -Competency of appeal. 
See U.P. ACT II OF 1901 (AGRA TENANCY), 
No. 30, 16 A. L.J. 590. 

(47) Application for partition under the 
United Provinces Land Revenue Act— Objeotors 
have no locus standi under the Act— Deoision 
of Revenue Court— Forum of appeal. Bee ACT 
IIlDF 1901 (U.P. LAND REVENUE), No. 8, 
45 Ind. Gas. 544. 

(48) Erroneous exercise of disoretion— Cor- 
rection by Court of appeal — Principles. Bee 
ADMISSION, No. 1, 45 C. 138. 

(49) Objection to reference to arbitration not 
taken in first or appellate Court — Jurisdiction 
— Objeotion allowed. Bee AbbitbaTION, No. fi» 
37 O.L J. 339. 

(60) Application to file award on private 
arbitration — Subsequent reference to new 
arbitrator through Court— Applioation to file 
seoond award— Order setting aside award— 
Order setting aside award, if deoree— Appeal, if 
lies from order. See ABBITBATION* No. 10* 
164 P.W.R, 1916. 

(61) Right, title and inteveifof jndgmeitl- 
debtor, Order direoting sele of, AppiNfi If liter 



fr6m‘*-Val!diiy of ordA where ngbt| tlUe end 
intoesi in iauo. See ATVAOfiMBKT, ISo* 1. 
47 Ina. Ces. 09. 

(50) AppliQRtion to file award made before 
delivery of 4WArd Order direct ing award to be 
filed-^ Appeal, if lies fnorn crdor. See AWARD. 
No. 13. 90 P,W R. 19J8.* 

(53) Appeal agamst unfavourable opinion of 
Ooprt by p^rly in^wboee faifoar decree was 
Meed, nm allowed See BERAB L^ND 
revenue ( ODE No. 8,^4* Ind. Can 723, 

(53 a) B den o proof, Importance of, in. 
Bee BOUDEN or Troof, No. 5 a 46 Ind Cae. 
929. 

(64» P/.w fc- of th< appellate Court to admit 
additionjl eMd int^ tn appeal. See Civ, PRO. 
CODE <i90H/. No 6i6. 44Iiid Gas 670. 

(66) Atitac^inient of decree'^ Attaching credi- 
tors mide p c if’j 1,0 (loorei*o holder’s application 
for recoidiii ' if tioy— Question one under 
8i 47, Civ. I’rn G ) ir Order on application 
appeal ibte Si i IV PRO. CODE (i908). 
No. 81. 24 \i.LT. PJo. 

• 

(66l Au jn pur is'^r mtiiled to berafit of 
his purch ^ £ ( 1 * s ii('')i36not strictly erm- 

plied \M h Oipjsit or money by judgment- 
debtor 10 * nv.Q wrihin time and not made 
With i^rpln iirri t set aside salc^Appcal by 
auction pur h t > r jr’*m order sotiiug aside sale 
— Appeli 1 . I. tor I (ifirnair g eale Judgment- 
debtc^ifoi. j rcviMion. See CIV. PRO. 

CODE (HOb N> jil, Jfi A L J. 101, 

(671 br)*- obj o^uns against corespondents 
when m-i. b« qjIoi \inbd. 8e« rT\ . FRO 
CODE (190-11, No. lU-l, 16 A.L.J, 587. 

(68) On rfjr Ulfv ry of possesiuon under 
O, XXf, r 15 , Oiv, pto Code — Appeal from 
See OlV Pu ) Code ( i908n No. 863. 16 A L J. 

150. 

(59) Prop tiy ipsigiu 1 Its 'pendens— Assignee 
not made i»*ry to smt^AsBigneo’s right of 
appeal vn* do' reo. See ClV, Puo. CODE 
(1908), No *90 8 li W. 21. 

(60) Prop 1 ty of order passed under Civ., Pro. 
Oode, O. XK(1, r 6. only question raised In 
Appeal Aprsil from decree if lies. Si^e GlV 
Pro. Code (.OObj, No. 377. (1918) M.W.N. 
198. 

# 

(61) Right of defeudant to ask for plaintiff, 
who does not appeal, what latter did not. See 
OlV. Pro Code (1908l. No. 5i0, 14 N.L.R. 66. 

(62) Suit peodtug in Bub- Judge’s Court on 
Small Cause side — Bub- Judge on leave — said 
•alt yet to be considered as pending on Small 
Cause side— Transfer of suit, under 8 24, Oiv. 
Pro. Code, to Munsif Court— Decree by Munsif 
—Appeal H lie. from decree. Bee OIV. FBO. 
OOOa (1908), Ho. 04. 16 A.L.J. 046. 

(681 OonpAiiy faeini pletatiff in anit— Appeal 
omriiiQa nrlaiiig hom mob auit— L mt. of 


.A/yfOMlMOMMllMHlA, 

— i.— 0«Mnl~(0imMi««9, 

Court onneoeBsaey, See GOMPANIBS AOX (TU 
OF 1918), No. 3. 82 P.L.R. 1918, 

(64) Order in windingeup proceedings UUdet 
Oompanies Act. 1882— Order passed after new 
Act came in force— Order directing preferentll^ 
payment— Appeal if lies. See COMPANIES ACV 
I (VrOF 1882), No. 3, 16 70. 

(64-a) Consent decree, what is a— Decree 
I baaed on compromise if -Appeal if lies from 
such decree — Ctv. Pro. Code (1908). 8. 96 (3), 
O. XXlll, r. 3. See CONSENT Decree, 46 Ind. 
Cas. 775. 

t65) Consolidation of appeals— Land acqui- 
sition awards— Single appeal from split up 
awards, tiro CONSOLIDATION (OP APPEALS), 
34 M.L.J. 279 

(66) Discretion of bwer Court as to costs 
-Inter^prerioe by appplla*c Court with such 
discretion. Essential conditions for— Costs in- 
ouired unno essanly— Attorneys personally 
liable for surh ooalb See COSTS. No. ^ 
20 Bom. L R 905* 

(66 a) Costa. Personal decree for, in a fore- 
closure suit, if appeal hen fiom. See COSTS, 
No. a 6, 47 Ind. Gas. 642. 

(66-6) Court-fees. Calculation of— Appeals 
from original decrees and second appeals— 
Amount ou date of decEce, the basis of calcula- 
tion— C Kts, Appeal regarding. Court-fee in-*» 
Court Fees Act (1370;, 6 p. 12 and 17. Bee 
Court fees, No 2. 8 Pat. L.J. 443 

(67) Decree against several defendants— 
Appeal filed ouly by two. but separately— Each 
appall to bear ad valorem Court- fee. See 
COURT FEES, No. 6, 91 P.R. 1916. 

(68) Suit for sale on mortgage— Dower debt 
pleaded as prior charge— Disallowance of plea 
of dower debt— Appeal— Court fees payable on 
memorandum of appeal See COURT FEES 
ACT (VII OF 1870), No. 7, 16 A.L J 81 

(69) Court Fees Aot, B. 7 (i) and (vi)— Suit 
for pre-empr ion "Consideration stated in sale 
deed as Rs. 44,000, plaintiff alleges a smaller 
consider aiion— Suit decreed in rospeot of sEme 
property on payment of Rs. 91 ,000— Oouit-fee 
payable on memorandum of afppeal— Appeal 
divisible into two parts. See COURT FEES 
AOT (VII OF 1870). No. 6, 16 A L.J 174. 

(70) Court fees fixed by the Hegisirar of High 
Court as taxing officer on appeal— Order final 
— No appeal against order— Division Bench of 
High Court when oan question oorreotnesa of 
Court- fees paid. See COURT Fees AOT (VII OS' 
1870), No. 4, 8 Pat. L.J 92. 

(71) Bolt for posaesBion and mesne profits^ 
Oourt-fee not paid on mesne profile— Decree 
foe possession and mesne profits— ApplioallOD 
for aaoertainment of mesne profits— Appeal from 
order dismissing applioation— Court-feet payable 
ad vahrm^ Bee Court Fees aot (Vll OF 
1870), No. 2. 8 Fat. L.J. 101. 
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— — t.— 06otri[l^(CoM^<n«a4). 

<73) Daowion on queation of value foe por- 
poaae of Oourt-fee inoideutal to decision on 
question of value for purposes of jurisdiotioo 

Appeal whet bet competent. See OOUBT 
FBBS act, No. 19. 151 P.W.R. 1918. 

(78) Dismissal of Hpplioation for order under 
Olv. Pro. Code, O XXXIV. r. 6— Appeal from 
order'*-OoQrt fee on appeal to bo ad valorem 
on value of appe.il. See Dbcrbb. No. 2. 40 
A. 563. 

(741 Change of oase in appeal, if permissible. 
See Bnhancbment op Bent. No. 2. 22 
O.W.N. 866. 

(76) Piea of stipulation being in part a 
penalty — Ple^ one office — Pica not to be raised 
. for first time in appeal. See HINDU LAW 
* (DEBTS). No. a. 14 N.L B. 41. 

(76) Pa^'ty willing to accept inwar Court’s 
decision. Bight of, to regiec appeal without, 
filing oroas-appeal or objeotions. Bee INTER- 
BST, No. 6. 43 P.W.B. 1918. 

• 

(77} Difiorenoe between Judges bearing ap- 
peal against land aoquisition award — No appeal 
under Letter:) Patent, cL. 15. 36. See LAND 
ACQUISITION ACT. No. 20, 36 M.L.J. UO. 

(78) Memorandum of objeotions need not be 
oonfined to subject-matter of appeal. See 
Land acquisition act. No. 19, 35 M.L.J. 
88 . 

(79) Order by single Judge of High Court 
refusing to excuse delay in filing appeal — 
Judgment ^Appeal if lies from order. Bee 
LETTERS PATENT (BOMBAYi, 20 Bom. L.B. 
172. 

(79-a) Order cf single Judge of High Court 
staying oriminal trial— Appeal if lies against 
snob order. See LETTERS PATENT (PATNA). 
3 Pat. L J. 509. 

(80) General plea of limitation set up against 
fluit— Special plea of limitation under local 
act set up first time in appeal— Court If can 
decide case under euoh special plea. See LIMI- 
TATION. No. 2. 28 G.L J. 916. 

(81) From decision of Court deciding suit 
against templ6 trustee for pay of hereditary 
ofiBoe. See Limitation act (1908). No. 107. 

41 M. 628. 

• 

^ (81-a) Admission of. after period of limita- 
Itoo, under ex parte order, Validity of— Limita- 
tion, Question of, Determination of, Procedure 
to be followed See Limitation act (I908)f 
No. 7-6. 16 A.L.J. 67. 

(89) Bona ftdo proseoution of prooeedings in 
Wfong Court if sufficient ground for extending 
time tor filing appeal. See LIMITATION ACT 
U909). No. 22. 22 O.W.N. 604. 

(68) Qnegtion of limitation if can be oonsi- 
'iere4 tor first time in appeal. See LlMITA- 
TlOll AOT (J90S), No 6. 29 O.W.N. 994. 


Appaai^iOoiUhnudi. 

-04a6Pal«-(CoMf4nttedt. 

(84) Preliminary deoree fixing time for re- 
demption— Confirmation of such deoree in 
appeal therefrom— AppKoation for final deoree, 
oomputation of time for making. See LIMI- 
TATION ACT (1908), No. 919, 36 M.L.J. 607. 

(86) Application for certified copy of judg- 
ment first made— ApphoaCion for copy of degree 
next made — Total time taken for obtaining 
both the copies if may be said to be reqqUitei 
and be deducted* from time fixed for appealT— 
Question as to what time is nquisito if ques- 
tion of fact or law. Bee LIMITATION ACT 
(1906), No. 47, 100 P.S. 1916, 

(86) Mistake in. law, if always enffioieut 
excuse for delay in filing appeal — L hkaI adviser’s 
mistake how far excuse. See LIMITATION 
ACT (1908). No. 9, 10 P.L B. I9i8 

(87) Appeal presented without power-of- 
attorney of person authorised to present it and 

( without copy of first Gvmrl’s judgment— 
j Extreme want of diligenoe — No excuse for 
! delayed presentation of\) iwor and copy— Appeal 
j barred. See LIMITATION ACT (1903), No. 10, 

} 94 1>.L.B. 1918 

! (83) Time spent in proseoutiug review, when 

I and whether can ba deducted pepod 

i allowed for appeal. See LIMITATION ACT 
I (1908), No 11. 125 P.W.R. i918. 

I 

I (89) Oral cvideooe—Oonfliot— Judgment of 
lower Court, if may be interfered with— Appel- 
lant’s duty to show finding of lower Qpurt, 
not supported by evidenoo. See M'l^tl^iIEDAN 
LAW (GIFT), No. 1. 28 C.L J. 306, 

(90) Offer by one of several plaintifi-i to be 
bound by defendaut’s oath— Aoeeptanoe of 

i ohallenge by defendant— Dismissal i f suit— 

I Bight of non-chalJenging plaiutiff,.) to appeal— 

I Adjustment of suit. See OATHS ACT, No, 3, 

! 60 P.W.R. 1918. 

I 

I (90-a) Person entitled to intervene in probate 
' proceedings not impleaded as party thereto— 
Right of Buob person to beoome respondent in 
appeal from order granting probate— Powers of 
appellate Court. See PARTIES TO SUIT, 

No. I'C, 8 Pat. L.J. 409. 

* 

(91) Remand for fresh enquiry, **bo far as 
appellants were oonoerned ’’—Suit if can be 
dismissed as a whole, See PARTITION, No. 6, 
29 P.L.R. mSi 

(92) Deoree right when made— Happening of 
event subsequent to deoree — Proper prooeduta 
is to request appellate Court to take additional 
evidence thereon— Failure to comply with pro- 
visions of Code for taking it In the absenoe 
of objeotions. See PRE-EMPTION. No. 98, 
111 P.W.R. 1918, 

(98) Subordinate Judge invested with jurls- 
diotioD, Refusal by, to take action— Appeal if 
lies to Distriot Judge from suoh refuial. Bee 
PROVINOIAL IN80LVBN07 AOT. No. 1, 99 
O.W.N. 966. 
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App^miMOitnikwBil. 

— 1,— Qeiierftl-ir(Cdfi62itd«A. . 

(94) Appeal in tneolFenoy prooeedingS'^Me- 
moti^ndam o' objeotiooB* ffeMndanfe’s tight to 
file— Appeal filed out of Am^Memotandnm of 
objeotione also barred-' Ob jeotiona tnay be filed 
«gain?t deoisions under msolvenoy la.v. See 
FHOVINCIAL INSOLVBNOY act. No 38. 36 
M L J. 236. * « 

(9^1 Appeals under ProvinoMl loaolvenoy Act 
— Oomputaiion of period of limitation for suoh 
apijealB, Prino’plee ppveroing. * Bee PBOVIN* 
OIAL iNSOEiVENCY ACT, No. 87. 36 M.L.J. 
581. 

(96) Oomputatinu of priF< d presoribed for 
appeal under 8. 46, Provincial Insolvenoy Act 
— Applioalioo of 3 6 Limitation Act— Review 
when sufiiMent ciuse. Bee PBOVINCIAIi IN- 
SOLVENCY 4CT, No. .36, 8S P. W.R. 1918. 

(97) R»o'>iveF appointed in ezooutiou pro 
oeelinga, Dnnbaige uf Order tefuaiDg — Giv. 
Pro Oodo (1908 . S 47 Appeal, if liee from 
order. Sea Receiver. N j 7. 3 Pat. L J 513. 

(99) Diamis al of ouit* by trial Court — 
Appeal by pUioCifi— Ltave to withdraw ippcal 
obtainel by pUia ifi o i g ound of uabtliiy to 
adduce uco^^^sary evid iO‘^ to support o\bg — 
Effect of wrhdf'bwtl ^ qu'iit suit beiwcen 

Bkme pa* 1 n au ^ '• an iUl> same question — 
Dismissal of suit for want of evidence and 
diHmiasal on its franc Eficot of. Sac HER 
JUDIO\TA No 34 fi. d Pit L J, 404, 

(99) Ezeoulion sile, Delivery of possession 
of property purohised at, Order for— Review of 
—Appeal, if lio4 from order on itview — Civ 
■Pro. Code (1958). 8 17, O XIjVII See 
BSVIE'Vi'. No. 8, 3 Put li J. 671. 

(100) Older gceniiDR applicuti d (ot review 
—General right of app >1 against order if exists 
or Ilea only on grout •i*meDtioDed in O XLVII. 
t. 7, Oiv Pro Cole Bee REVIEW, No, 9, 
‘U.B R (1918), 3r 1 gr , 101 

(101) Ruling Chief or Priuoe. Suit agjunst, 
without consent of G ivernihent of India 
requisite under 8. 86, Civ. Pro Code (1908)— 
Submission to jurisdiotini without raieing 
objeotiOD — Objection to lurindiotion if can be 
taken in appeal Bee RULINQ CHIEF OB 
PBINOB. No. 1, 46 Ind Cas 658 

(102) Ezeoution of decoe — Sale proclama- 
tion, Valuation in, Objeotion to, hy judgment 
debtor— Order of C)ourt overruling such objeo- 
tion— Appeal if lies from— Civ Pro. Code (1908), 
a. 47. See BALE PROCLAMATION. No I. 47 
Ind. Oas. 612. 

(108) Sanction to prosaoute, Order of — Appeal 
•g^nst — Orim. Pro. Oode, 8. 196 (7). See 
8ANOTION TO PBOSFCUTB, No. 8. 45 Ind. Oas. 
679. 

(104) Suit for dcolaration of absolute owner- 
ship of land without liability to partition — 
Trial by Land Revenue Officer acting under 
Punjab Land Revenue Act— Appeal if lies to 
Distfiot Jndge., Bee VALUATION OF SUIT, 
No. 6, 116 P.W.B. 1918. 

XO 


•— 2.— Baeond Appeal, 

» (1) Agra Tenancy Act (II o/ 1901), 8*^ 19£h- 
Order of remand— Appeal— Preltmtfuirtf* 
and final decree. 

Plaintiff brought a suit to be declared the 
proprietor of a Muafi. The Court of the fiMlI 
instance dismissed the suit. The lower appel- 
late Court set aside that dooree and allowed the 
appeal to the extent that it bold the piamiifi 
entuled to be declared a rent free grantee ot so 
muoh of the land as was entered in hie name. 
It then added that the suit be remanded to the 
lower Court for determination of the revenue 
payable by the plaintifi-appollant, Held that 
the order being one ot remand, no etcond ippeal 
lay to the Hif^h Court , a*^d, as there was no 
provision in the Tenanoj Acb about preliminary 
ot final decrees, the order could not be appealed 
against as a preliminary decree. Anandglv v. 
BrI Nlwas, 16 A.L.J 711»40 A. 652^47 lud. 
Oas. 1008. 

KNOX, A.C J. and BANERJl, T. 

* 

i References:— 'AS A. 68 ; U A.L J. 84, R, 

(i) Code of Civil* Proceume lAct V of 1908), 
S. 103— Pie emf iton— Custom— Pre emptor 
and vendee co sharers with vendor -Prs- 
tmotor broihet of vtndar—AigutescetiCB--^ 
Issue not decided by lower appellate Court 
— High Court entitled to deciae it. 

Certain property was sold The pre-emptoe 
and the vendee were co-sharers with the vendor ; 
the pre empior was brother of the vender. In 
the suit for pre emption, the veodeo pleaded, 
among other dofonces, that the pre emptor had 
acquiesced in the sale being made to him. It 
was admitted by the pre-emptor that he was in 
debt, that he had no money, and that, at the 
time of toe sale, bo also was Billing biq own 
property The Court of first instance held the 
oua.om proved , but the facts did not give rise 
to an infereuoj of acquiOBcenoe on the part of 
the plaintiff The suit was decreed. T)ie lower 
Bppeli »ta Court held that the custom was not 
proved, but did not decide the issue of acquies- 
cence The suit wasdifeinisbod . -Held that the 
lower appellate Court not having decided the 
issue of aoquieaoenoe, it was open to the High 
Court, in second appeal, to decide the question ; 
held, also, that the facts proved that the 
plaintiff know of and acquiLBoed«in the sale, 
Anohal v, Dalfp Singh, 16 A L J. 779»47Ind. 
Oas 400. 

RICHARDS, C.J. and TUDBALL, J. * 

(3) Question of fact— Custom not established 
I by evidence, Kallas v. Padmaklsor, 26 
I 0 L.J. 613»21 O.W.N. 97i»41 Ind Cas. 969 
I »46 0. 286. See Final Part, 1917. Col. 160. 

(4) Pleadings of both parties found /ales— 
Different facts found by lower appellaig 
Court on evidence— Second appeal, Hiyh 
Couft if should proceed on pleadings. 

Where the lower appellate Court found the 
oases set up by both parties to be false : 

Held, on seoond appeal, that the High Court 
should prooeed not on the pleadings but on the 
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Appeal— (CofUtnuMi). 

—2.— Second Appcftl-*(0cntiniMd). 

feotfl found. Ram Hareih OJha v. Oourf 
Shankat MUIr. 39 C.W.N. 149-45 Ind. Oas. 
795. 

SAROEBSON, O.J. and N.B. OHATTBBJEA.J. 

t5) New point taken in second appeal t/ to he 
allov>ed--New point of law involving ques 
lions of fa^'t, if can be taken for the first 
time in second appealStngal Tenancy 
Act (VIII of j8S5), 8. 29, if can be applied 
in second appeal, where there is no finding 
by the lowef Courts as to whether the 
tenant an occupancy raiyat 

PlainMfl suei fji rent, it Rs 48 per year on 
Ike basis n kibuliyit, lecording tr the terms 
of which a rGmi<3sion of Rs. 15 per year was to 
be allowed till the expiry of the lease and after 
' which plaintiff would be eu titled to lealise at 
the full rUe of Ra 48. The suit was brought 
for rents of years iltur the expir> of the lease 
and defendant pleaded (^at the plaintiff had 
waived his right to lealiso at Ra 48, by oonti * 
Doing to realise at <bQ old rite even after 
expiry of lease On s^eond appeal to the High 
Oourt a new noint wa*' taken th it the loibe was 
ft mere device evide tbs provisions of S. 29 
of the Bengnj T^^uanoy Act . 

Held — Taat ii was u jZ rivht, in eeoond 
appeal, to allow i point to be tak^u which was 
not taken in c'fbcr of tba lower Gouns and 
whiob involved two questions of fact First, it 
had to oe scowu that the defendant was an 
oooups^.oy raiy «t. and even u that were shown. 
It would furtbisr have to bo proved that the 
oontraot was a m^re device to evade the provi« 
sions of the statute. Jadab Chandra Moullk 
V. Maolk Sarkar, 22 C.W.N 156-44 lud 
Cas. 91. 

WOODBOFFE and MOOKERJBE. IT. 

(6) Record-of-r%ghts, presumption of correct^ 
ness of— Finding of lower appellate Court 
as to whether presumption rebutted not 
liable to be disturbed tn second appeal. 

In the record of rights the defendants were 
stated to be t>ettled raiyats with liability to 
have tbeir rents assessed. In a suit by the 
laadlord for reut on declaration of title the first 
Court found that thj buit was tarred by limita- 
tion and adverse possession fcjm an assertion 
of the defendants' right during the publication 
of the reooed-of-rights The lower appellate 
Court reversed this boding and held that the 
prsBUluption as to the correctness of the record 
was not rebutted. 

Held — That the lower appellate Court was 
abtitled on the question of fa<^t to hold that 
the mere fact that thir advernp rdaim had been 
made wae not suffioieub to ahov that the entry 
in the finally pnclmhed reoord was wrong and 
Ibis finding was nos liable to be ohallonged in 
second appeal. Oour Chandra Ghookerbutty 
V. Blpftndra Klehore Hanlkya, 22 C.W.N. 449 
*■45 Ind. Gas. 06. 

FX^FTOBEB and RlOBABDSlON, JJ. 

:-l6 O.W.N 939 ; 29 C.L J. 193 


Appemi^^lOontinueii* 

— 2.— Second Apl^oal— COoallmMfd). 

( 6 - 0 ) Small Cause Oet^C deeree^ Wuecutim 
0 /-- Order paMd «4ft— Second appeal, 1 / 
subject to— Cio. Pro. Code (1908)t 

No second appeal lies against an appellate 
order in execution of a Small Cause Court 
decree. Hanger Slotfh.Y Khobbarl Rat, 
48 Ind. Oas. 15-8 PaC L.W. 183. 

BOB aod-KlNGBFORD, JJ. 

(6-6) Court of second appeal. Power of^ 
Findings of fact. Interference with^Legal 
inference drawn fAm facts-- When error of 
law-^Power to correct— Fraud, or benami, 
a mixed questson of fact and law, 

A question of benami or traud is a mixed 
question of fact and law, and not one of pure 
fact A Oourt oommils an error of law, when, 
on mere suspioion, it draws infereroes such ae 
no reasonable man would draw 

A Court of pcc'^nd aopcvl can oorreot 
inferences drawn from proved ficts thnjgh the 
findings thereon oanno» b* interfi teJ with. 
Jankt Bat KutianI v Najaf All Khan, 41 Ind 
Oas. 49-3 Pat L W. .839. 

MuiiLioK hud Atkinson, tj. 

(7i Wilful negligence whethei question of fact 
or of law. 

In an action arising from wilful negligence 
it IB the province of the Judge to say whether 
there is ovidenoe from which nsgligence may be 
reasonably inferred and of the jury (Cf the 
evidence is left to ibera) to say whether it 
ought to be inferred. The decision of Judge on 
the fact as to tbe kxistenoe of negligence, la as 
final as jury's verdict would have been. East 
Indian Railway Co. v, Jago Ram, 46 Ind. 
Oas. 197. 

ROE and Imam, Ji 

References 26 W.R. 176, F„ Vaughan v. 
Menlove, (1887) d.Bing (N.C.) 463. Appr.: 33 
W.R 379. 

(8) Civ, Pro, Code (Act V of 1908). 8, 104 (3). 
0. XLIIl, r. 1 (;)^Pdftfton by auction- 

•purchaser to set aside sale, dismissal of, tn 
appeal. 

No second appeal lies against an order passed 
in appeal upon a petition by an auction-pur- 
chaser to set aside a sale on the ground that tho 
judgment-debtor had no saleable interest In the 
property. Snndava Blngh y. Pazhamalal 
Padayaoht, 46 lad. Cas. 701, 

SPENCER and Eumabaswami Sastri, JJ, 

(9) Finding of fact of lower appellate Court— 
Questioning of, in. 

Where a lower appellate Oourt has failed to 
consider the entire evidence on record relating 
to a question of fact, a finding of faot of that 
Court oan be questioned in second appeal, 
Bhaodanhaa Lai ff liMCiiV Btagh, 46 lad, 
OaB.62. 





App0^f---(OdHi§Hued). 
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( 10 ) Small Cause mU, MxseuUon of decree 
Imi Order passed if rubjeci 

JPro. Cede Uet V 0 / 1008). S. 103. 

Ho second appeal lies from an order passed 
in exeoution ol a decree obtained in any suit ot 
the nature cognizable hj a Court of Small 
Oausest where the amount ot value of the 
subject-matter of the original suit docs not 
exceed Rs. 600. Gudar Blngb* t. Kandhal 
Lai, 46 Ind. Oas. 82«6 0 Ii.J. 167. 

LINDSA7, J.C. 

(10-a) Execution sale. Application to set 
aside an. Order refusing, Second appeal %f 
lees from-~~Gtv, Pto C de\Aet V of 1908), 
. Sa. 17, 104. 0. Xlilll, r. 1 < 7 ). 

Even if A ease for setting aside an execution 
sale comes under B. 47, Civ Pro, Coue, the 
order of the Court refusing to tet aside the sale 
being appeal tble under S. 101 ft), is outside the 
definition o£ t dooioe and the order passed on 
appeal from such an order is fi^il under 
enb S« 3 of B 101. Giv* Pro Ood\ and ao 
second appeal lies a^ unst uhat order Jagadl«h 
Naratn Pararaanik y Mahamuddln Moha 
iaed„46 Ind. Gas. 619. » 

FCiSTCHERand llUD\. JJ. 

(10-6) Oosis, Discretion as to, Inieriermte 
toUh, by Htgn Court 

The High O^urt djos not mtsrfcre in appeal 
in matter 1 relatiog ( 1 cists, unkbs it i^ <.hown 
that there is some oiatuer of pcinoiple (^n which 
the lower Court had gone wroeg. Mldaapore 
Zemlndarl Qompany v Kriito Proiad Bukul, 
46 Ind. Cas. 644. 

FLBTCIIER and 8M1THBB, Jl. 

(10-c) Inferences leg illy open - Inference 
drawn by lower Court, if High Court 
bound to follow, 

. Where more than one inferenoo is legally 
open, the High Court oaunot, 10 second appeal, 
c^uae to be bound by that) drawn lu the Court 
below. Madho fiao v Goviafibhat, 16 lod 
Oas. 794. 

Dbake-Bbockman, t 0 . 

(10-d) Reni suit-^ Question at issue-^Rela- 
idonship of landlord and tenant^ Second 
appeal if lies from dsetston in-^ Bengal 
Tenancy Act (1885), 3 16S. 

Where in a suit for recovery of arrears of rent 
not exceeding Re. 100, the lower appellate 
Oourt found the relationship of landlord and 
tenant not to have been proved, no speoial 
appeal Ilea to the High Gontt as the detecmina 
tioil of the question of relationship of landlord 
and tenant is a finding of faot. Jahtral Haque 
W. Badav All, trind. Oas 106. 

FLETCHER and BHAMSUL HUDA, JJ. 

(11) Beni suii^Appeal to District Ccuri from 
diere#— fittif held by District Oourt to be 
eognUable by Civil, not Revenue Court-^ 
PMs/t directsd to 6e preesnud to proper 
Oam^Appsal to High Court if ties from 
ardir MreeMiip ptsssHtaHon to proper Oourt 


j Appeml-^iOoMimtadl, * 

^Revision ~^Oiv. Pro, Code (I906)r 

a. 77 u). 

In an appeal before the Diatriot Court front 
the decree in a suit under Estates Land Ad, 
the Diatriot Court holding that the Revenue 
, Court had no jurisdiction to try it directed the 
1 plain! to be presented to the proper Court, 
j Held that no appeal lay to the High Court 
I against the order of the District Court as the 
order was passed under O Vll, r. 10 , Civ. Pro. 
Code, O. LXill, r 1 , being luapplioable to 
suits in Revenue Court by virtue ot B. 193 ot 
the Estates Land Act, but that a revision was 
competent aa S. 116, Oiv Pio. Code, is nos 
excluded by S 102 of the E jtatea Land Aol, the 
question in issue being one of jurisdiction (a), 
Venkata Ramayya v Ghakali Veeratvarnl- 
gadu, 31M.L.J. 309=>21MLT. 26l« 7LW. 
50S»41 M. 654a(l918) M W H. dJ7»46 Ind. 
Cab. 471. 

• SPBkCBB and KUM\BAS\VAM1 BABTRI, 
J7. 

References —(a) -i? M. 443, 39 M 617 ; 1 
L.W. 89, 60/. R 

(13)Ctv Pro Code,O.XLl,f 31. O. XLVII, 
i I — Application to set aside ex parte 
fiecree passed by lower appellate Courts 
Institution of second appeal against such 
ex par^ i decree^Ex parte decree set asieto 
before neaiing of second appeal^Second 
appeal if maintainable, 

A lower appellate bouri m competent to set 
abiao lie ex parte decree ou an application made 
to It under Civ. Fro Code, O XLl, r 31, 
though, at the time of setting it as.de, a second 
appeal from the same decree is pending ad mis* 
Sion before the Judicial Commissioner’s Court ; 
there being in r. 31 no such conditions as are to 
be found in O XLVII, r 1 , to prevent oonfliot 
with appellate jurisdiction. Where the appiioa- 
tion to set asiae the ex parte decree is made and 
decided before the second appeal is heard the 
ex parte decree is extinguished, so th it no beoond 
appeal from it can aherwards bu maintained, 
the appellant’s cause of appeal having dis- 
appeared Nor can this pending second appeal 
be treated as one from the final decree passed, 
by the lower appellate Court after the setting 
aside of its ex pat te decree, on the ]f reseutation 
at the hearing of suoh second appeal of a oopy 
of suoh final decree, if the period for preferring 
a separate second appeal from the final decree 
has then expired Sadaram v. Dular. 14 
N L. 9 . 30=3 43 Ind. Cas. 903. 

8 TANYOR, A J.C 

References :-^9 A. 96 ; 88 G. 894 ; 4 N.L.R. 
61 : 32 A. 295 (300) . 38 A 340 ,* 33 M. 416 ; 
34 A. 282, R, 

(13) Rent auit’^Rscord'Of-righis published 
after deetston of first Court^Remand by High 
Court for fresh hearing^Praetics and pro- 
eedure Imtlaz Husialii Khu v. BoDgall 
NobU, 2 Pat. LJ. 564->43 Ind. Gas 700. 
See Final Part. 1917, Qol, 102. 
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(14) Execution sale of properip of juiigtnent- 
debtor-^Sale if may be impeached under 
8» 47, Oiv. Pro. Code (1908) — 
aside sale by Court professing to act under 
8. 47 '“Order setung asuie sale not decree 
— Second appeal if lies against order setting 
aside sale on ground of fraud or irregular' 
ily in conducting sale^-Civ, Pro» Code 
(1908), Ss. 2, 47, 0. XXI, r. 90 and 
0, XLTII --Fraud in publishing or conduct- 
ing sale if includes fraud committed after 
publication of s<ile“-0> XXI, r. 90, Scope of, 
is oot open to a party i>o impeach a sale 
under 8. 47 of the Civ. Pro. Oodo. lu any 
event, if a Oourt does, professiug to act; under 
S, 47, Bet aside a sale ou the objeotion of the 
judgment* debtor in a proceeding between the 
judgmenr, debtor and the decree-holder, that 
order will not be a decree under the definition 
in 8. 2 of the Code. O. Xrilil of the Code gives 
a right of appeal agaiont ail orders setting asid^e 
sales on the ground of irregularity or fraud in 
the matter of pobUshing or conducting a sale 
and, therefore, an order purporting to have been 
' passed under 8. 47 of the O^ido .letting aside a 
sale would not be a decree within the meauiog* 
of 8. 2, because under O XLIII i j has been made 
speoially appealable otherwise th^in as a decree. 
Hence, the order, if made under 8. 47. not being 
a decree, uo oocond appaU will lie from it< The 
language of 0. XXI, r, 90, is suffioieutly wide to 
cover also cascj of fraud committed after the 
pnblioation of the sale proclamation. Where 
the decree-holder promised not to hold the sale 
if payment was made within a certain time, 
but be then fraudulently proceeded to sell the 
property in contravention of the arrangement 
made with the judgment-debtor, held that this 
was fraud in the matter of conducting the sale, 
that the proper provision of the Code under 
wbioh the judgment-debtor could impeach it 
was O. XXI, r. 90, agaiust an order uuder 
which section only one appeal was allowed by 
0. XLIII and that, therefore, a second appeal 
did not lie. Sheikh Maula Bux v. RaShubar 
Baoja, 3 Pat. L J. 645. 

MULLIOK and THORNHILL, JJ. 

il6) Refusal of certificaie under 8. 41 (3), 
Punjab Courts Act to appeal from derision as to 
duetom^-No second appeal even if decision erro- 
neous^ Maatammat Obiatl v. lahar, lOO P.R. 
m7nl71 PW.R. 1917-43 lod. Gas. 299. 
Bee Final Fart, 1917. Gol. 153. 

(I6l Defendant's appc'il dismissed as not duly 
presented— Cross objections filed by defend- 
ant in plaintiff*^ appeal on same grounds as 
in hie abortive appeal— Dismissal of cross- 
objections— Second appeal or revision. 

An appeal preferred by a defendant was dts- 
miesed that it had not been filed by the defend- 
ant, nor by any one duly anthorised on his 
behalf. In the meantime the plaintiff also 
f Mfarred au appeal agaiust the decree, and the 
49 ^eadaat filed crose-objeotions challenging the 
jieovae on practically the same ground taken 


in the abortive appeal referred ta above* These 
cross- objections were rajeoted on the ground 
that the defendant, wooae appeal kad already 
been dismissed, wa.s not entitled to reopen the 
matter by filing oross-objections in plaintifl'a 
appeal. Held that no second appeal lay against 
the order dismissing the oross-objeotious* ftetd^ 
also, that the defendant 'a appeal having been 
held not to have been duly filed by him, ha was 
entitled to file cVoBS-objeccjone, and as the latter 
bad been dismissed without having been oonsi* 
dered on the merits, tjie dismissal was errone- 
ous against which a revistnn lay. Allah Bakih 
V. Nur Baksh. SO P.R. 1918-44 Ind. Gas. 813. 
BR0ADWAY.*J. 

Reference :-~10 M. 293, D, 

(17) Value for purposes of jurisdiction and 
Court-fees wtong “Forum of appeal thereby 
changed from superior to inferior Court— 
Prejudice— Objection if can be taken in 
second appeal by plaintiff appellant who 
undervalued suitf 

In a suit for injunction, the plaintiff valued 
the suit for the purposes of jurisdiction and 
Gourt-fee at Rs. 20, j^nd against the decree 
passed therein ia the plaintiff's favour the 
defendant preferred an appeal to senior Subor- 
dinate Judge who reversed the decree and dis- 
missed the suit. In second appeal the plaintiff 
contended that the suit had heed improperly 
valued and that, therefore, the appeal to senior 
Subordinate Judge was wrongly entertained. 
Held that the plaintiff was oompetent ko raise 
an objeotion with regard to his own valuation 
in second appeal (a). • ‘ 

When an inferior Gourt disposes of a case 
which should have been heard by a superior 
Oourt, there is ground for thinking that the 
parties are prejudiced (&).* Cheloo T. Rail Dai| 
31 P.R. 1918-44 Ind. Gas. 816. 

Broadway, j, 

References :—{a) 2 P.R. 1915 ; 16 P.R. 1907, 

F. (6) 36 P.R. 1902 ; 125 P.R. 1907, Disl. ; 73 
P.L.R. 1904 ; 16 M.L.T. 487 ; 10 W.R. 6 ; 81 

G. 849, R, 

ill-a) Defective certificaie — Punjab Courts 

. Act (III of 1914), $ 41 (3)— Chief Courre 
power to grant time for obtaining proper 
certificate. 

Held, that a second appeal cannot be admit- 
ted on the strength of a certifioato which has 
not been granted in strict compliance with the 
wording of S. 41 (3) of the Punjab Oourts Aot 
(III of 1914). Yad Ram v. Mosst. Maobhafl, 
149 P.L.R. 1917*4 P.W.R 1918*44 Ind. Oae* 
87. 

BHAH DIN, J. 

(18) Custom— Alienation by widow— Legal 
necessity— Money required to pay debts duo 
by husband— Debts incurred by uridaw for 
her maintenance— Aniieipathn of imme* 
dials wants— Second appeal not empetsni% 

A widow is justified in alienatiog properly to 
pay her deoeased husband's oredltore and to 
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nlBO money foe het melntenanoe. The alienee 
is not bound to aee to the applioation of hie 
money. 

In Buoh a case eeoond appeal is not oompe- 
tent (a). Hota Ham v Sakha Ram, 4 P.L.R. 
m8«46 Ind. Oas. 630. . 

IiEaLIB JONES, J 

Reference :-^{a) 30 P.W B. IfiUll.* B* 

(19) Judgment bcaid on eonjicturts and pre 
aumptwns is {table to be set aaide^Punjab 
Tenancy Act (XVI of !l887), S 69— Succes 
eion to occupancy hold%ng -^Burden of 
proof 

Held, that a judgment hajed ou mece oonjeo- 
* tares and presumptions is li ible to be set aside 
even in seoood appeal 

field, also, that where on the death of an 
OQOupanoy tenant his oollaterals claim to 
succeed to Che tenancy, the onus lits on them 
to establish affirm itivoly that than common 
anoestor occupied the lan^« Bhagwan Dae v. 
Bhamihee Singh, 33 P L R 1918 » 56 P.W R 
1916-44 Ind Uas 43d 
.SHADI LAh. J • 

References — 138 P.W.R 1903 = 42 P R. 
1910, R 

(20) (Jrounas for-^F%nd%nga of fact^Fsndinq 
not clear -Finding not based on evidence 
— Finding ai rived at on wrong principles 
•^Legal necessity --•E airy in deed^Evi 
denee of extravagance-- Antecedent debts— 
Aiiinees bemg surety for such debt. 

Held, that a second appoil ibcompeieut when 
a Ondio^ oC fact is not oloar or has been arrived 
at ou wrong principUs a id is not based on evi 
denoe. 

The Court has to tike into consideration the 
oiroumstances of the alienor in deciding the 
question of legal necessity for an alienation. 
Daoga Ram v. Dewa Singh, 33 P L.R 1916 = 
92 P.W.R 1918 = 47 Ind Cas .39. 

OHBVIS. J. 

(21) ilccounl, Bs-openin^ of - Admission- 

Cross claims— Appeals ogainH decrtci dts- 
mmedSecond appeal against ove of the 
Screes passed in appeal -Not b irred where 
the other decree is not open to second appeal 
— Bentsion - Court acting ^uo moro 

A, A oontraoto*, sued B for recovery of a sum 
alleged to be duo to him 6 sued A olaiming 
that the amount olaimed was overpaid to A by 
B. B’s claim, which was of a Suiill Cause 
nature for less bha''i Hs. 500, \VAtt aiorLcd, but 
the claim of A dismis,bu Oa apueal, the 
decrees were affirmed. B*') illo^iabion was that 
A had in fact admitted over payment. The 
trial Judge dismissed A’s cl iimand deoienJ B’s 
claim finding the admit^sion proved, bu the 
appelUta Court was of opiniou that <he ad- 
mission was no bar to the claim and went 
into the account and eventually dismissed 
the appeal. On second appeal by A, it was 
oonteuded by B that, since A had not appealed 
against deems dismiSBiiig his appeal, second 
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appeal was incompetent. It was pleaded by A 
that second appeal was not barred, that aoooants 
could be reopened and that there was no olear 
finding arrived at by the appellate Court. 

field, (1) that the second appeal was nob 
banged (29 M 883 (F.B.), followed) ; (2) that thO' 
accounts conld bo rpopened ; and (3) that the 
finding of fact being not olear, tbe appeal must 
be remanded. (6 M.I.A. 879 at p 396 and 32 
B 363. Dist ) 

Tbe Chief Court, in the exercise of rcvisional 
jurisdiction, directed rehearing the appeal of A 
also by the lower appellate Court. 

There is a distinotion between an ascertain- 
ment of the exaot balance after an examination 
of the accounts and a sotUement by oompro- 
mise It lu ot ly in the ouue of a st&tioment by 
compromise that the matter cannot be reopen- 
ed, provided of oourao that the compromise is 
not vitiated by friud or by any other invalida- 
ting circumstance Kbaxan Chand t The 
Committee of Che Notified Area of Bangla 
Hill, 62 PL.R, }P18 = 183 P W.R. 1918-46 
Ind. Cas 545. 

Shah Din and CHEMS, 7J 

(23) P *‘0 emption—Pre emptor failing to (to* 
posit extra sum of money ordered to be paid 
by appellate Court — Final decree dismiss- 
mg suit— Second appeal against prelimi- 
nary decree. 

The appellate Court directed that the plaint- 
iff pre erootor shonld pay an extra sum of 
Rs. 12 9-0 within the term fixed by tbe original 
Court for payment to the vendee. He failed to 
make the payment and a final decree was pass^ 
dismissing his suit He had 12 days within 
which that amount could have been paid. 

Held, tiiac th^re was no ground for going be- 
hind the final decree and tiiocpting an appeal 
from tno p^enmir ^ry decree of tbe appellate 
Court. Tuva Baz v. Hamid, 92 P L R. 1918. 
RAFTK-AN J 

(23) Alienation — Legal necessity — Finding 
based on wrong assumption of facts and 
lorong principles epen to second appeal— 
All oioners joining in sale — Rs 7(X) for 
necessity and Rs 200 cash—presumptum 
of necessity 

Held thit 

1. A find'og of l\ot oAsed upon unwarranted 
assumption cf fact anl wrong principles is 
opcL ti s-»rond appral, 

2 1[n the abseuoo o’ any pr^of as to any 
immorality, reck)e<'«! i;[ar 1 0 and wanton 
wisto ou tbe part of tie ili i.oi, tbe mece fact 
of his owning largo arc \ o* land le sufficient to 
presume he had no ncr easily . • 

3. Where tbe saK was for Rs. 900, out of 
whioh the sum of R^, 700 was found foe 
neoessity, the presumption is that remaining 
Bo. 200 paid in cash before the Sub Registrar 
was also required for some necessary purpose 
parlioulacly where severe famine exists at the 
time of the sale. 
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4. Where all Ihe three proprietors of a joint 
ancestral holdiuR, one of whom is not ohildless, 
join together in alienating it, there is a strong 
Indication of bond ftdes and the natural infer- 
ence is that they did not join to injure either 
their own or their revocsioners* interests {a), 
BaghblvOasv Munihl, i27 P.W.B. 19ld«46 
tnd. Oas. 5li. 

Scott smith md Shadi Lal. jj. 
Beferenct (a) C.A. 1036 of 1908, F. 

(34) Finding of fact based on conjecture tone- 
ther final-^Punjab Tenancy Act (XVI of 
1687), S. 59 -^Succession to rccupancy hold- 
ing. 

Bela, that, in dccidiug the Question of suo* 
oessnn to in oocuprtnoy holding, under S 59 of 
the Punjab Tenanoy Act, XVI of 1887, conjec- 
ture mu ^ not ho allowed to take the place of 
legal proof. 

Where, therefore, in a suit in which plaintiffs' 
olaim to succeed to an occupancy holding, on 
the grouiid that they are the rollal orals of the 
deceased tenant, the findings fiot ainved ai> 
by the l^w^*- appellate Ci'»uct ^rc ba'-cd no con 
jeoturo. they »re not judijul finding'- ‘nd can- 
not be loccpied fiu/^J in ^ojoiid appeal. 
Soltan Ahmed v, Pala, 103 PAV K i91S»4u 
Ind Gas. SOO. 

Shah Din, j. 

(35) Comtru''ttonof doewnent. Question of law 
-'Moitqag^ with rossessian — Mortgagor 
taking moHgaged property on lease— Inten- 
tion— Right of mortgagee to evict mortgagor, 
D'fend^nts ci'onted a (l«ed of mortgage in 
favour of thf^ piaiutiSou the v7th M*(oh, 1913. 
7he mortgage wis dr Jared to be with poHScasion 
and tedpin/nn was to take place after fvve 
years. On the satno date, a rent deed was 
executed under which the mortgage agreed 
to take the mortgaged hnu c on lease at Rs. 3 
per menbern. it being definitelv stated that the 
mortgagee was in posto^sion, and th;t he wia 
entitle! to evict tb«> mortgagors, at any time by 
giving them one month's nosioe. It was, 
however, agreed that the lent was to be credited 
to the lutprpst due under mortg igp-deed 
Both therf documents wrrr' regislcrod fho 
SOtb Mar^l!*, 19'3. Ou the 4tli October. 1915, 
the mortgagee mstnatod the prpient uit for 
tibe eviction of the m irtgagor? iind rrerve ry n[ 
BSiOl-lS-O dne a, rent It was '*ojiteudel that 
the two doc'uiaentH . vi'^noc I * single f r, n iao*^ion 
and that, I’iCre' ^rc,, 'he suit for e^*ction W'^s 
not maictaufablc : • 

Bold (1) that, the gaec>tioo involved in the 
suit being the ocnotruot»on ot tbc two documents 
oonoerned, a second appeal was • nmpet.ni ; 

(9) Jihati the fact that there wAb no roferenoc 
to the lease m the mortgage deed w^s a strong 
hidioation of the 'cparate nature of the two 
iransaottons atid all that was intended by the 
lease was that suob moneys wei i? payable 
tt^ereufidcr were to be given credit for ; 

( 8 ) that, at the fim^ of the execution of the 
Kiit-daed, the parties clearly intended to 
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establish the relation of landlord and tenant be- 
tween themselves, and, therefore, the mortgagee 
was at liberty to eviot the mortgagors at aQy 
time. If angla Ram v. Ganaih Dati 161 P.W, 
R. 1918-47 Ind. Oas. 361. 

Broadway, j.. • 

Re/erenres 17 P.W.R. 1908; 36 M. 663 ; 
33 A. 338- A. jV N. (1904) 96 : 36 Ind. Oas. 817 
-31 M.LJ. 713-30 M.L.T. 467- (1917) 
W.N. 66-6 li.W. 304 - 40 M. 66l ; 177 P.W. 
R. 191C-S6 Ind. 309; 71 P.W.R. 1917- 
41 Ind. Gas. 576, Bist, 

<2G) Suit to* recover ntonep awarded to 
plaintiff by arbitrators — Suit if suit for^ 
specific performance of contract— Suit if ono 
of Small Cause nalure—Second appeal if lies 
in such case— Specific Relief Act, 8, 30— 
Provincial Small Cause Courts Act, Sch, II, 
Art, 16 

Bild that a suit lo recover Ra 46 awarded 
to the pUintiS by arbitrators wa« a suit of the 
nature o^i^niaable by a Court of Small Oauaes, in 
which un second appeal lay. 

When a oUim fot comptinsahou has been 
aubmiltcd to arbicritiou and an award made, 
the olaiDi for oomponsa'ion is merged in the 
award and .-he pa>menf of any money directed 
by the award is a simple claim for money of a 
kind cognizable h\ a Court of Small Causes (a). 
The bfieot of 8. 30 of the Specific Relief Act 
iB merely tu apply to awards the provisions of 
Ch. V, in which it is oontamod, as to cuntraota 
and not to convert an award 'into a contract. 
Tbercf^n^ a suit f ir iho specific pciformance 
of an iiv/arl is not a auit tot the spooifln per- 
f'lrm^inco of i oontrac' (b). Maung Po Tak v. 
MaungThaHlalog, U B.R. J918, Sri Qr., 109. 
SAUVDEkS, ; c. ’ 

Ref stance. . -fa) 16 13. 367, Zl. (6) 13 M, 344, 
Appr,; 16 Ind Ca** 868, R. 

(26 a) IVeioht attached to recital tn rent 
receipt by appellate Court, if may be inter* 
fered with in second appeal— Bengal 
Tenancy Act S, 60. 

The Hii^h Court in peoond appeal will not 
dijplafo > finding of the lower appellate Court 
to the I ffcot that ib^ inocc eiatoment in some 
rent receipt*’ th it a holding was sarasari would 
not )iO 9uffic*'..tit to rebuJ the prcaumptioti 
ariBiu< I nder B. 60, Bengal Tenanoy Act. 
Satleh Chandra Muitafl v. Abdul Majid 
Hahamad, 47 Ind. Oss. 780. 

FLRTCIHSR and PaNTON, JJ. 

(37) Amendment of plaint, if can bo allowed 
ill flr'onnd appeal. See AMBNDMBNT OB 
PLAINT. No 3, 119 P.W R. 1918. 

f36i Appellate de'*res passed without Jurisdio- 
tioD, See APPEAL (Qbnkral), No. 7, 37 
C.L.J. 116. 

(39) Document submitted with memoraiidum 
of appeal, whether adixifeeibi«h4,j[|iiQdtii|g^|[,iig^ 
on Buoh dooument If hiading In eeooud apiggaU • 
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Sea APPBAlj (GBMBiUIi), No> 87, 180 P.W.B. 
1918. 

(SO) C&86 decided, not on evidenoei but on 
ennmse and eonjeoture-— Power o! High Ooutt 
to interfere. See BUJEKDBN of Pboof, Ho. 2, 
39 0 W.K. 826. 

(31) Finding as to custom how far examin- 
able m beoond appeal— Miran tights m Chin- 
gliput'— Bwatantiam— Thunduvaram. See GlV. 
PBO. Code (1908). No 134. 23 M.L.T. 44 
(F.B.) 

*(33) Smt of Small Cause ^nature— Nature of 
suit if to be considered with' reference to date 
of filing suit or rf date of filing seoond appeal. 
See ClV PBO. CODE (1909), No. 186, 23 M L. 
T. 355. 

(3^ Costb awarded aroitrarily without ]udi 
oial oiBOtetion -Second appeal mairtainable. 
Bee COSTS, No 7, 97 P.W B. 1918 

(84) Dismissal of suit for possession and 
mesne profi a — P i awarded by appel- 

late ^curt—R^mind for enquiry as to mesne 
pmfibs — Appe il Item crde,r of remand is seoond 
appeal and must btai ad taloreni Court fee. 
Bee COURT FEES ACT (1R70), No. 1, 3 Pat, 
L.J, 99. 

(34 a) Appellate Court, Finding of, based on 
finding of Court of first loetanoe, Aooeptanoe 
of in See CUSTOMS (PUNJAB— ALIENATION), 
No, »(*, 156 P L R. 1917 

(84 6) Mapi and ohitfas rtbowing allotments 
on piititiuii- Ducumeut Improper exclusion 
of. by appellate Court — Efitot of Reinana. Bee 
EVIULNCSf No i a, 17 lud Oai 159. 

(35) Inieceucos drawn from matters not in 
evidence before Court— Error of law — Second 
appeal S^e EVIDENCE ACT. Nc 16. 20 Bom 
L.B. 354 

(36) Objection to admissibflity of documents 
in. See evidence AC F. No 6. J Pai LJ 
306. 

(37) Finding ot fact by lowci aip Hate Court. 
Interfertnoj wi S, m — Status of persop as 
tenure he d'»L— Ftnincy, Area of Miatalro es 
to, if mi tak 1 of law See FINDING 01 FACT, 
46 Ind. Gas 351 

(88) Deoreo in suit r-'covory of considera- 
tion agreed upon f fi bing in tank — If second 
appeal Lee in euoh suit Sec FISHERY No i, 
14N.L.R 35. 

(89) Suit by attaobmg creditor whoso attach 
ment has been raised at the instance of alienees 
for setting aside alienahou as fraudulent- Plea 
that the suit must be reprepoutativo if can be 
taken for the first time in. See LIMITATION 
ACT (1008), No. 115, 7 L W. 280. 

(40) A point of law requiring investigation 
into fitots— Whether oan be raised for the first 
Aim (n sfoond gppeal* S^e MAHOMBDAN 
liAW No 8, 46 M. 0(18, 857. 


(41) Patent l.g.1 point if may b. lot 

first time in second appeal. See MOBTGA0# 
(CONDITIONAL SALE), No. 4. 27 P.L.R. 1918V 

(42) Suit for recovery from transferee 0^ 
oooupanoy holding of registration lee — Beoostf 
appeal if lies undtr Orissa Tenancy Act, 1918^ 
Bee OOOUPANOT TENURE, No 8, 8 Pat. L 
851. 

(43) Decree for maintenance against three 
persons- One of them made liable— Liabili^ 
of the other two in the event of the former^ 
default— Suit to recover the amount paid by the 
former— Amount brlow Rs. 500— Suit oogui- 
zable by Small Cause Court. See PbovinCIAXi 
SMALL CAUSE GOUBIS ACT (IX OF 1887), 
No. 19. 16 A.L J 44. 

(44) Relief not utaimi^d in the lower Odurte, 
Grant of, ficst time in See REGISTBATION 
»AOT (IOOSJTNo 38 a 167 P L R 1917. 

(45) Rent, Suit for— Amount less tbmi 
Rs* 100 Second appeal, if lies C P. Tenanoy 
Aot (P98), 8. 81 (5). Conditions necessary to 
bring a case auder. Be? BENT, SUIT FOB, 
No. 2, 17 Ind. Cas 540. 

(46) lies /udtcala, Plea of, t! oan be raised 
e\eD in 8c» RES JUDICATA. No. 23 e, 47 Ind, 
Casi 685 

(47; Plea of res judteata depending on find* 
ing of fact— Plea not challenged in lower 
appellate Court -Plea not maintainable iki 
second appeal See RES JUDICATA, No. 44» 
132 D W R 1918 

(48) Pecuniary jurisdiction Objection to, 
based valuation if suit, if oan be raised foi 
tbe firsb time in Sec VALUATION OF SUIT, 
No 4, 16 ind Cae 892 

— 8. -To Privy Oouncil 

(1) C%v Pro Code Uct V of 1908) S, 110— 
Prtvy O'iuncil Le'ive to appeal-^ QfoaM^ 
appeals to the B%ga Cow i— No substantial 
question of laa 

In a jutt, the Court of fir^t inbtanoe deotedd 
it ID part and dismissed it id pari. There were 
orosb appeals to the High Court on behalf of 
tbe plawitifid ind the defendantp. The High 
Court decreed the defendants* appeal reversing 
tbe judgment and deorea of the Court below* 
In tho plairtiCEs* appeal Iht High Court 
affirmed tho fi*vt Loutb i decree. The plaintiff 
applied f ir leivo to appeal agiinsc tna judgment 
of the High Court reversing the first Court’s 
deoreo and the applicanou was granted OnBB 
apphoation foi leave to appeal against thfi 
portion ot the judgment affirming the firak 
Court’s deoree, held that that could not be 
granted, loasmuch as there was no substanilal 
question of law Chlranji Lai v Behavl l^al, 
16ALJ 864. 

RIOHABDS. C.T. and TUDBtLL, J 

(3) C%v Pro Code (Act V of 1906U 8 110, 
O. XLV, r. 8^Leave to appeal— Prlep 





Appeai-iContimuedi, 

Privy Cl80Brii^(Cof»iSintM^. 

Oovncil^ Vatus of subjoct-matter^^ Value 
deUrmined onoe for asaoMing pleader'e fees 
•^Valuation cannot oe re-opened. 
la a sail (o recover possession of certain pro- 
perty and to restrain the defendant from 
obstruoting the plaintiff in his possession. «tbe 
iriarOoutt raised an issue “ what is the valne 
Of the claim for the purpose of assessiog the 
'|^toader*s fees,*' and found that the value was 
4,000. The unsaooessful party appealed 
'.ibst to the District Court and then to the High 
!.*Ooart, without raising any objection to the 
valuation. Finally, he applied for leave to 
appeal to the Privy Council and contended that 
under O. XLV, r. 5 of the Civ. Pro. Code, he 
was entitled to an order remitting the case to 
the lower Court for enquiry as to the amount or 
value of the subjeot-matter : 

Held, overruling the contention, that the 
applicant could not be heard to aay that theta 
was a dispute upon the point which would 
iustify an order of remand, Anant Navayan 
bathpande v. Ramchandra Oangadhav Oeth- 
JpandOi 20 Bom. L.B. 418«49 B. 609«46 lad. 
Oas. 4. 

Batchelor, a.g j. and Heaton, j. 
Beferenee : --33 B. 669, R. 

(8) Appealable value — Contract — Breach 
alleged by both par tm^PlainitjBf'e plea that 
counter claim not admissible overruled^ 
Point not raised in plaintiff's appeal against 
decree in defendant's favour% if may he 
taken by plaintiff tn the Privy Council on 
defendant's appeal against decree in plaint- 
iffs favour in appeal Court. 

Where plaintiff and defendant each alleged 
breach of contract by the other party, making 
olaims and oounter-olaimM on that basis and the 
plaintiff's contention that the defendant’s 
oonnter-olaim was not admitisible under the 
Code of Civil Froosdure ^eing overruled, decree 
was passed in defendant's favour, but the plain- 
tiff did not re-open the question in the appeal 
Court whioh reversed the first Court’s decree 
and made a partial decree in favour of the 
plaintiff : 

Held, Oil defendanl’^ appeal to the Privy 
OounoU, thatf the question of the admissibility 
of the couDter-olaim must be taken to have 
besn decided between ).be parties in acoordanoe 
frith €he contention ot the defendant and the 
plaintiff could not be penniLted to raise it for 
Vhowing that defondautv^ claim on appeal could 
nht Come up to ^0,000 iu value. Pltveo 
liiAllg and Go. v. N. Olrlah Chottiar, 23 C.W. 
H. 363«4a Ind. Ca?. 67C (P.C.), 

VISCOUNT Haldane, loro Buck- 
master, LORD Parker of Waddino- 

TON. T.ORD PARMOOH. and SIR WAL- 
TER PHXLLIMORB. Bart. j 

Ofc. Pro. Ccit (Act V of l30S;. 8. J09- ' 
Beeree official order mihin the meaning of 
the aeeiion-^Zieave (o appeal to Privy 
Couneilt 


AfB^aiil-^Oeiniinue^i 

trivy G6Riioii**(Oo9iiKni^ 

Where the High Ooivt in appeal demanded a 
case and directed that defendants, who. had been 
sued in their individual capacity should be sued 
as executors as well and that one of the defend- 
ants should be sued as {residuary legatee ' and 
heir, and on such amendment of the suit being 
made, the questions between the parties sbonld 
be adjudicated upon : 

Seld, per Sanderson, C J.— That this waa 
not a final order within the meaning of 8. 109, 
Civ. Pro. Code. . 

Per Woodroffe, J. — That this was neither a 
final decree nor order within thq meaning of the 
section. Kumar* Blrendra Nath Roy v. 
Komar Nrlpeodra Nath Roy, 32 O.W,N, 640 
a46 Ind. Gas. 681. 

Sanderson, c j. and woodroffe, j. 
Reference 18 O.L.J. 124, B. 

(6) Leave to, Application for, by disgualu 
fled person, Rejection of-^Fresh application 
after removal of dtsgualtfloaLion — First 
application if revived-^Limitation if saved 
on ground of disqj^lifUation-^Limilation 
Act (1908), So b-^-Court, Inherent power of 
— Oiv. Pro. Code lAet V of 1908). S, 161. 
Where a person whoso estate was under the 
superintendence of the Court of Wards applied 
for leave to appeal to His Majesty in Coonoii 
and his appHoation was rejected on the ground 
of his disqualification and he again, after the 
release of his estate from the Court of Ward’s 
super in tendenoe, applied for leave to appeal, 
which application was made two years after the 
date of the decree to be appealed from. 

Beld, (1) that the first application was not 
revived by the second application ; even if it wae 
revived as it stood, the revival could not in any 
way benefit the applicant, for the old applica- 
tion which was sought to be revived being an 
application by a person disqualified to make it, 
would, after rQviv;al also, remain an applfoailon 
by a disqualified person ; 

(3) that provisions of 8* 6 of the Limitation 
Act oonld not be utilised on behalf of the 
applicant as no sufficient cause had been 
shoyrn ; and 

(3) that the Court would not be justified in 
utilising the provisions of 8. 161 of the Civ. 
Pro. Code for the purpose of reviving hie 
previous application and permitting the appli- 
cant to appeal to His Majesty in Connoil. 

Civ. Pro. Code. 8. 151, oan only be utilised 
to make such orders as be necessary for 
the ends of juatic'i or to prevent abuse of the 
process of the Court. Narendva Bahadar 
Singh v. Oudh Oommerelat Bank, 46 Ind* 
Gas. 68**5 0.L J. 168. 

STUART and KanHAIVA Lad. A.J.OS. 

(6) Appeal In forma pauperis (o Privy Ooun^ 
oil ^Permission if will be given by Bigh 
Court, 

The High Court will not giVe permiBsiOff to 
appeal iu forma paupeHe to Bis Ma}eity iR 
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Appeml^(0<miimud). 

— 8.— To PHffy'Oooaell--(OontinfM<i). 

Oouaoil. Bnuba y. ShrlDlvtia Kamfthl, 86 
M.L.J. 368^84 M.L.T.* 307 *8 L.W. 460* 47 
Ind. Oaa. 646. 

Oldfield and Phillips, jj. 

i2e/df‘0nc6s:~17 C.L.J* 381 ; 3 Pat. 1j.J. 179« 
F.; 4 M.I.A, 114. R, ’ *. 

(7) Civ. Pro. Code (1908), 8. ip9, cl. (o)— 
Final judgment, meaning of ---Order of 
. remand by High Court--' When final claim 
as regards ttoo sets of properties— Judg- 
ment final as regards one only — If leave 
can be granted. 

When tbe High Court reversed and remand- 
ed the suit to the lower Court for further trial 
on the merits, it would not amount to a final 
judgment within 8 109. ol. (a), to enable leave 
being granted to appeal to Privy Council (a). 

Where every issue of fact has been found by 
the appellate Court, and the remand is directed 
solely with a view to give the oonsequential 
reliefs dependent upon tly oonclusions of the 
Appellate Court, the judgment would be final, 
but it need not be final though the remand 
IS not on a preliminary point (6). 

It. is wrong to grant leAvc when the judgment 
is final only regarding oue set of properties in 
dispute, but not abour tne other. Mangayya 
y, VenkalaramanamuFthl, (1918) M.W.N. 
844. 

AYLINO and 8KSHAQ1UI AIYAB. JJ. 

References (at 13 M. 349 ; 38 M. 509 and 
38 A. 1^0 (F.B ). F, (b, 17 A. 112 (P 0 ). R. 

. (8) Fact, question of— Findings of fact, inter- 
ference with, on appeal. 

An appellant, who asks the Board to upset a 
carefully considered finding on a question of 
faot arrived at by Judges fully convcr<^ant with 
habits and practices of the country, takes a 
heavy harden on himself 

Their Lordships of the Priv> Council refused 
to displace a oarefully reasoned judgment of 
4he Judicial Commuisioner’s Ocurt on a ques 
tion of faot, which commended itself to tfaeir 
view of the case, merely in order to restore a 
judgment of the Subordinate Judge, which did 
not rest on tbe favour with whioh he regarded 
the witnesses but on a speculation of bis own 
as to probabilities. JurawAD Lai v. Baldeo 
Blngb, 21 0.(\ 104 (P.O.). 

Viscount Ualdanr, Lobd bumnkr, 
BIR JOHN BDGE and MR. AMEER ALl. 

(9) Leave to appeal to Tiis Majesty— 8- 109. 
Oiv. Pro. Code— Final order— Remand 
order for ttial on merits— Limitation - 
Valiu of subject-matter. Consideration of, 

A plea of limitation was taken as one of the 
mala defeuoes in a oase. The trial Court accept- 
ed this plea and dismissed the suit. The Court 
of tbe Judicial Oommiaeioner sitting in appeal 
reversed the deoision of the lower Court on this 
point and remanded the oase for trial on merits. 

Held, that the order of remand was a final 
order within the meaning of 8* 109 of the Code 
ol Civil Frooednre. 

11 


i4pp0El— (Oontinned). 

^ 8.— To Prfyy Oonnetl— (CoRfiniied). 

Held, farther, that, having regard to the 
nature of the questions involved in tbe appeal 
and the value of tbe sabjeot-matter of the suit, 
leave to appeal to Hie Majesty in Privy Oofinoil 
should not be refused. Hydev Hehdl y. 
Badihah Hhanam, 21 O G. 336. 

'KANHAITA LAL and DANIELS, A J.Cs. 

References .—15 B. 165; 17 A. 113; 29 A. 
164 ; 36 C. 618 ; 10 C L.J. 386 ; 40 C. 635. R.; 
33 A. 391 : 38 A. 160 : 10 O.G. 305 ; 11 O.C. 
169 ; 19 O.G. 36 ; 18 G L J. 124, Diet 

(lOj Civ. Pro. Code (1908), 8. IIO— Certifi- 
cate of fitness of case for appeal to the Privy 
Council— amount or value of subject-matter 
of suit. 

The widow of tbe Raja of Dumraon, entitled 
I to a life interest in the estate, executed an 
ekrarnama in favour of the plaintiff, her 
manager, granting him a pension of Rs. 500 
{«r month from the date of bis retirement. 

' The widow died in 1907. The plaintiff retired 
in March, 1908, and was paid his pension until 
September, 1911, w&en tbe defendant obtained 
possession of the Raj. Tn August, 1913. the 
plaintiff in^itilutod ih: present suit olaiming 
the sum of Rs. 6,445 made up of petision'^and 
interest there n from B^ipterabcr 1911 to July 
1912. and further interest until realisation. 

' He did not. however, make anv claim for a 
declaration that the plaintiff was entitled to 
, future pension or to a charge on tbe property 
for Buoh pension, allbough be made a general 
olaim for any other relief to whioh he might be 
entitled, without speoiiying its nature. Tbe 
^ suit was decreed lor Rs. 5,445 with interest at 
G per oent. per annum until realisation and the 
decree directed execution only against oertain 
property of the widow m tbe bands of 
tbe defendant, who disputed the allegation 
that any suoh propeity dms into his hands, 
that the widow ever had any separate pro- 
perty and who refused to pay ^Lo decretal 
amount, although his applicaiiou to stay 
execution pendirg bis appeal to tbe Privy 
Council had betn onoa rejected by the High 
i Court. In an application by the defend- 
ant for a oerlificate under 8. 110, Civ. Fro. 
Code, 1908, held that, a<i the subject-matter of 
the suit was only the spooifio and* ascertained 
sum of Rj. 6,445 duo on aocourt o* arrears of 
pension and interest thereon, the plagitiff 
having mado no claim for future arrears of 
pension, tbe case was not governed by the first 
part of 8. no. Ctv. Pro. Code. Held, also, that 
the Bobond pan of 8. 110, Oiv. Pro. Code, did not 
apply, as the decree did not involve either 
directly or indirootly a olaim or question to or 
, rtspeoting property of tbe value of Bs. 10,000 
I as suits for subsequent arrears of pension were 
in gremio futuri, and as suoh arrears would not 
I become the plaintiff's property till he obtained 
A deoree therefor from Court or till the defendant 
I admitted liability for tbe same. Hefd, further, 

' that the decree did not involve indireoily the 
I question whether property worth more than 
* Rs. 10,000 was liable to attachment in ezeoutlon 
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Appesi— (Continued), 

8.— To Privy CowuiU'^iOontinuedh 

of the decree beoauae thore waa no finding by 
any Court whether the defendant had in hia 
hands any property of which attaohment oould 
be made in execution of the decree. Maharaja 
Keiho Praahad Blngh v. Bhiva Baran Lai. 3 
Pat. L.J. 317-44 Ind. Oaa. 476. 

MlLLBR, G. J. and MULLlCh. J. 

Beferences 24 A. 174 (P C.); 39 M, 843. B.; 
33 G. 1286 ; 14 G.W.N. 879. D. 

(11) Civ. Pro. Code (1908). 8a. 109 (a). 110. 
47— Suit aecraed by Privy Council withoui 
reference to resulta of pirtiiion proceeding 
terminating be fori Privy Council deciaion 
— Prayer for execution ayainat aharee 
allotted in partit%on proceedings— 06;ection 
that separate suit neceaaary overruled by 
High Court and direction to executing 
Court to execute decree on aharea allotted in 
partition’^ High CourVa deciaion if finhl 
order from which appeal lay to Privy 
Council. • 

A auit to eet aside a revenue sale of an ijmali 
eheie in a mahal and to recover posaeaaion and 
mMoe profits was eventually deoreed in the 
plalntifi’a favour. But no mention was made 
before the Privy Gouuoil of the result of certain 
partition prooeedings whioh, oonamenotng before 
the institution of the suit, terminated a little 
before this decision of the Privy Oounoil. The 
decree of the Privy Counoil did not, therefore, 
purport to give the plaintifi posaession of the 
shares and interests, allotted to him in the 
partition prooeedings but only of the original 
shares in the parent estate. Exeoution waa 
prayed for. not, however, against the shares 
specified in the suit plaint, but against the 
substituted shares and interests allotted under 
the partition. The High Court decided that 
the plaintifi in the suit was entitled to possos- 
sioD, of the estates allotted in the partition 
prooeedings when the same had been asoer* 
tained by the first Oourt in the execution 
proceedings and, remanding the case ordered 
the first Court to hold the neoessary enquiries 
and to execute the Privy Oounoil deoree with 
tefeienoe tp the shares allotted in the partition 
proceedings. In an applioation for leave to 
appeal to the Privy Oounoil against this decision 
of Abe High Court the respondent (plaintifi) 
contended that the judgment of the High Court 
sought to be appealed from was not a deoree, or 
final order within the meaning of 8. ^09 (a). 
Civ. Pro. Code, but war merely interlocutory 
and one directing procedure. Held, per Dawaon 
Miller, C.J.. that the question in dispute related 
to the execution, disobarge or satisfaction of 
the deoree within the meaning of B. 47, Civ. Pro. 
Code, that the decision of the High Court there- 
on waa a deoree and that it was a fit oaaa for 
appeal co the Privy Oounoil although there 
bad been a remand (a). 

* Pat Chopmam, J —The dfioision cf the High 
Court was an intsrloontory order direotiug 


Appemi’f^iOontinued), 

—8.-— To Privy Ooandl— •(Oonfiniisd). 

ptooedute and was therefore not a final order 
(ft)« Ral BalJI Nath Ooanka Bahadur v. 
Maharaja Sri Bamathwar Blagh, 3 Pat, L.J. 
839-46 Ind. Oas. 199. 

MILLBB, O.J. and CHAPMAN. J. 

Beferencea (a) 9 •Pal;. L.J. 496 ; 15 B. 156 ; 
93 A. 169 : 36 0. 618, B. (b) 93 A. 990, Bef. on. 

(19) Civ. Pro: Code (190^), 8. 110— Afaf income, 
after deducting Qovernmeni and other 'out» 
goinga to be taken into conaideration and 
not the gross ifteome-^ Mesne profits up to 
date of appellate CourCa decree if may be 
added to make up appealable vafue— 
Practioe of Patna High Court follows in 
this respeot that of Calcutta High Court, 

The right method of oaloulation under 8. 110, 
Civ. Pro. Code, of the value of an appeal teethe 
Privy Counoil from a deoree of reversal is tu'taka 
into ooD dideration the net inoome of the property 
whioh would appear after deducting the Oovern- 
ment revenue and other outgoings and not the 
total annual inoome. 

Case where the Patna High Oourt, in accord - 
auoe with its rule to follow the Caloutta High 
Court in matters of settled praotioe, allowed an 
applicant for leave to appeal to the Privy 
Oounoil to add to the actual value of the land 
in suit the amount of mesne profits up to the 
date of the deoree of the <»npellate Oourt to make 
up the requisite value. Mahabir Prasad Blagh 
V. Aaup Nataln Blagh, 3 Pat. L J. 377-46 
ind. Gas. 137. ^ 

DAWSON MlLLBa, O.J. and MULLICK, J. 

(19-a) Appeals. Consolidation of. for purposes 
of pecuniary valuation-^Civ. Pro Code 
(1908), 0. XLV, r. 4— Ccnsoiidafion of, in 
other caaea-^High * Court, Power of, to 
permif— Civ. Pro. Code (1908), 8. 161. 

It ie not intended by O. XLV. r. 4, Civ. Pra- 
Oodo (1908), to limit the powers of the High 
Court to oonsolidalo appeals to His Majesty in 
Oounoil only to* the purposes mentioned in that 
rule. Under B. 161, the High Oourt has an 
inherent power to permit oonsolidation on 
grounds other than those provided in the 
rule (a). 

* In the ioterests of justioe and to save un- 
neoessary expense, two appeals which are, 
although in form two, in substanoe praotioally 
one, ought to be onosolidated and tried together. 
Ohaudbry Har Prasad Bal v. BrIJ Ktihor 
Dai, 3 Pat. L.J. 446. 

Miller, o.j. and Imam, j. 

Beference (a; 40 C. 965, Bef. to, 

(13) Bent, Enhanced rate, for garden crops. 
Custom as to, Plea of, negatived and aoquiesoad 
in— Not to bn taken as a ground of appeal 
before, flee Mad. ACT VIll Off 1866 (BENT 
RECOVERY), (1918) M.W.N. 789 (P.C.). 

(14) Applioation for leave to appeal as 
pauper to Privy Counoil— Jurisdiction of High 
Court to grant suoh applioation • Bee PAUPER 
APPEAL, No. 1. 8 Pat. L.J. 179. 
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AppeMl-^tConcluded), 

—8.— To Prlyy'Qoandl— (GoneZud0d)i 

(16) Order of remandt under Oiv. Pro. 
Oode (1908), 0. XIiI, r.* 33— Appeal from, if 
lies to Privy Oounoil under 8. 109— Order of 
remand, if oan be reoonaidered in appeal from 
final decree after remand. Bee RbmaND, 
No. 3, 46 Ind. Oas. 923. . 

6.— Lettore Patent. 

Appidl, Disposal ,pf, by tioo Judges of 
'High Gourt'^Beview by a single Judge, 
VaUdxty of-- Order of single Judge on 
review application, ippeal front, if lies 
under Letters Patent, cl, 16— Jurisdiction, 
Consent if can confer, • 

Neither consent of parties nor failure to take 
* objection can give a jurisdiction which is not 
conferred by law. 

A single Judge of a Bench of two Judges of a 
High Court which heard and disposed of an 
appeal has no jurisdiction to hear a review 
application and dispose of it. When such an 
application is heard and disposed of by a single 
Judge without jurisdiction an appeal lies under 
cl. 16 of Letters Patent. Jagat Chandra 
Aobarjee v. Syama ChAmo Bhattaoharjee, 
44 Idd. Gas. 999 (F.B.). 

^ Sanderson, c j., TKUNONand Wadmb- 

LKY, JJ. 

References G. 482, Appr,’, 21 0.W.N. 652, 
Diet 

8i— Revenue Appeals. 

Bengal, N.W.P. and Assam Civil Courts 
Act (XII of 1887). B. 21, cl. 4, Notification 
under — Subordinate Judge empowered to hear 
appeals from Munsif— Revenue appeals, such 
Notification if confers jurisdiction to hear, 
also— Agta Tenancy Act (II of 1901), B. 197* 
Bee JPRISDIOTION (OP CIVID COURTS). No-jS, 
46 Ind. Cas. 736. 

Appearance. 

(1) Civ. Pro. Code {Act V of 1908), 0. XVII, 
r. 2— Date fixed for appointing Commis- I 
sioner — Failure of defendant to appear — 
Procedure, 

Where the parties had agreed that, if a 
certain preliminary point was found in favour 
of plaintiff, the case should be referred to a 
Oommissionor on the remaining matters in 
dispute and when on the date on which the 
case was posted lor appointing a Oommissioner 
accordingly the defendant did not appear, the 
Court is not justified in setting it down for 
hearing es parte. The proper procedure is for 
the Court to appoint the Commissioner after 
consulting the plaintifi’s advocate who was 
present and to order that the defendant's advo* 
Gate should be informed of it since the presence 
of the defendant or his advocate was not abso- 
lutely necessary as the Court was only to pass in 
a formal way the order which had been agreed 
upon between the parties. Ko Te Be v. Maho- 
med Dorbesh, 42* Ind. Oas. 687. 

MAUNO Kir, j. 


Appanranw— {Concluded). 

, (3) Civ. Pro. Code {Act V of 1906), 0. X. 
r. ^—Personal attendance of parties, wheft 
to be ordered^ 

Held, that parties to suits should not be 
required to attend the Court under O, X, r. 4 
(Act V of 1908), unless questions mafsriafto 
the case which are to be answered have first 
beetf put to their pleaders and they have been 
unab)e or have refused to answer them. 
Sadeihwar Naraln v. Qadir Baksh, 21 0.0s 
352. 

STUART and KANHAIYA LAL, J.Os, 

(3) No personal appearance by plaintiff— 
Absence of pleader — Presence of plaintiff in 
Court if amounts to appearance. Bee CIV. PkO# 
CODE (1908), No. 259. 3 Pat. L.J. 355, 

(4) Pleader with instructions only to ask 
for time, sitting in Court- room if an. See CIV. 
Pro. Code (1908), No. 263 a. 3 Pat. L.J. 481. 

„(5) Suit against firm— Plaintiff's right to 
know members thereof —Appearanoe of partner 
in person, if enforceable— Effect of partner’s 
appoarauoe, See FlhM. No. 1. 78 P.R 1918. 

(6) Plaintiff, Of, Necessity of, when pleader 
instructed to appear — Dismissal of suit in 
presence of pleader, if for default — Eteview— 
Civ. Pro. Code (1908). O. Ill, r. 1, O. IX, 
r. 9. See REVIEW, No. 5, 46 Ind. Cas. 492. 

Appellate Court. 

(1) Decision of— Point arising out of plead- 
ings, if decision can be baaed on, though 
neither urged nor covered by any issue— Re- 
moval of occupant to another house — Aban- 
donment of house, if amounts to— Escheat 

An appellate Court has power to base its 
deoision on a point arising out of the parties’ 
pleadings, when there is suffioient evidence on 
the record to jiietify the same, even though that 
point is neither expressly takeu nor covered by 
any of the issues framed in the suit. 

l?ho more removal of a person from one house 
to another is cot in itself sufficient evidence of 
an abandonment of a kind whioh would entitle 
the landlord to claim a right by escheat, 
Qaorl Shankar ¥• Abbas Beg. 46 Ind. Cas. 12 
»5 0.L J. 165. 

Kanhaiya Lal. A.J.C. 

(2) Execution of decree — Order for sale of 
immoveable property — Apvlxcalion for stay 
of such sale - Inherent powers of appellate 
Court-Civ, Pro. Code (1908), 0. XLI, 
rr 5 and 6. 

The inherent powers of the appellate Court 
clearly recognised by O. XLI. r. 5, cannot be 
held to have been cut down or limited by the 
special and exceptional power conferred on the 
executing Court by O. XLI, r. 6, whioh rule 
seems to have been clearly intended in ordes 
that the executing Court might be compelled 
to exercise it in emergent cases for the benefit 
of the judgment- debtor (a). 

An application under 0. XLI, r. 6. Civ. Pro. 
Code, oan be made to an appellate Court to stay 
the sale of immoveable property ordered by the 
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Appellate Coaft-CContmued), 

lower Coart (6), Lakehmaiian Chetty y* 
Palanlappa Ohetty, 34 M.L 470)-7 L.W. 
612«34 M.L.T. 18*41 M. 813*(1918) M.W.N. 
503*45 Ind. Oae. SO. 

Sadasiva Aiyab and Napier, jj. 

References (a) 34 0. 1037 ; 20 0 L J. 612, 
B. (6) 23 M.L.J. 677. Diss.\ 34 M.L.J. 471 
(foot note), R. 

(3) Powers of, on appeal. See BEN. ACT XI 
OF 1869 (Land REVENUE SALES), No. 6. 23 
M.L.T. 147 (P.C.). 

(4) Appellate Court reversing deoision of 
primary Court — Appellate judgment to bo 
adequate and satibfaotory. See BEN. ACP 
VIII OF 1896 (TENANCY), No. 69. 43 Ind. 
Cas. 973. 

(6) Statement in judgment appealed from 
that oertain point was not. preasod in Court 
below — Appellate Court to ftcoept such state- 
ment. Soe APrEAIi (GENEUAIj), No 27, 35 
M.L.J. 169. 

(6) Appellate Court not jntitled to raise new 
points not raised in original Court and remand 
the case. See Civ. Pro. Code (1908), No. b0\ 
44 Ind. Cas. 416. 

(7) Appellate Court cannot vary decree in 
regard to person not a party to appeal. See 
OIV. PRO. CODE (1908), No. 619, 44 Ind. Ova. 
480. 

(8) Powers of the appellate Court to admit 
additional evidence in appeal. Bee GiV. FRO. 
Code (1908), No. 616. 44 Ind. Cas. 670. 

(9) Interference by appellate Court in the 
matter of appointing a receiver by the lower 
Court. Bee CiV. Pro CODE (1908), No. 481, 
46 Ind. Oas 224. 

(10) Power of, where lower Court refused to 
record evidence —Remand order, Validity of— 
Civ, Pro. Code (J90S), O XLI, rr. 23, 27. Sec 
OlV. PRO. CODE (1908), No. 6i0, 45 Ind. Gas. 
832. 

(11) Presumption as to genuineness of an- 
nient documents Interferenoe by appellate 
Court when presumption made. Bee EVI- 
DENCE AgT, No. 29, 57 PAV.R. I9i8, 

(12) Debt ooniraotei by Hinau father on 
orqdit of family property— Disoretiou of Court, 
Reasonable oxcioisc of— -Appella*'' Court, inter 
ferenoe by. 8«e Hindu La^ (Dbbt.S), 
No. 11, 21 O.C. 26^ 

(13) Contonls cl juii/mcnt cf .ppcllate Court 
— Requiremcntboflaw. 8ne Juo^Mr.NT, No.l, 
QOBom. L.R 461* 

(14) When objection to jurie.liu'uu of, could 
be taken Decib 1011 on merits. B<}C JuiciSDic 
TION (General), Nu. 9. (1916) M W.N. 061. 

(16) Doouniont exhibit by oonse^.t in trial 
Opnrt — Rejection by appellate it proper 

^Prooodure. See LANDLORD AND TENANT, 

Ho. 64, 36 M.L.J. 11. 


Appellate Ooart^(Oonelwied), 

(16) Failure by appellate Court to make men- 
tion of oertain document —Effect. See MUHAM- 
MADAN Law (Gift), No. 3, 43 Ind. Cas. 857. 

(17) Discretion of lower Court on question 
of oosts— Power of appellate Court to interfere 
with wrong exercise of euoh dieoretion. Bee 
Minor, No. l, 16 A.L.J. 593. 

(18) Point of, if may be taken at any time 
auo motu by Court— Duty of appellate Court 
in this respeotr See MINOR, No. 7, 14 P.W. 
R. 1918. 

(19) Defect in attestation of mortgage deed— 
Provisions of 8. 59, Transfer of Property Aot 
imperative— Du^ of appellate Court to take 
notice of detect. See MORTGAGE (GENERAL), 
No 16. 9 L.B.R. 169. 

(19-a) Person entitled to intervene in original 
probate proceedings nob made party thereto— 
Power of appellate Court to add such person as 
partly respoudent m appeal. See PARTIES TO 
SUIT, No. l-c, 3 Pal. L J. 409. 

I i29) Decree right when made— Happening of 
' event subsequent to decree— Proper procedure 
* is to request appellate Court to take additional 
' evidence thereon— Failure to comply with, pro- 
, visions of Code for lakim; it in the absence of 
objpotions. See PRE-EMPTION, No. 28, IM 
P.W R. 1918. 

(21) luberent powor of, to remand apart, from 
provisions of Oiv. Pro. Code. See REMAND, 
No. 4, 3 Pat. L J. 263. 

(22) Remand by, whore case fufi> dealt 
with an J decided on mcr>t\ Legvlity ol— Proce- 
dure — Appellate Court to frame issues* »nd refer 
for trial or lako additional eviuo icc or direct it 
to be taken— Civ. Pro. r'ode (I90o), 0. XLI, 
rr, 23, 25, 28, Beo REMAND, No. 6. 177 
P.W.R, 1918. 

(33) Power of, to lot in additional evidonca 
to cure inherent defect. See REb JUDICATA, 
No. 23-d, 47 Ind. Cas. 141. 

(34) Assesbrnent of damages by lower Court — 
Power of, to interfere with suob assc i.^ment. 
Soe TORT, No. 4, 7 L.W. 416 

, (25) Court cf ffr^t iii«tanoo fully dibcussing 
evidence — Appellaio Court passing judgment in 
agreement — Whobhjr discussion of rvidenoe by 
appellate Court ueci's<'«ry. See TRANSFER OF 
PROPERTY ACT, No. 3i. 4 J Ind. Car. 777. 

Appellate Goovt, Jurlidlctlon of. 

Bengal Tenancy Act (1886), 8ch, 111, ArU 
3 -Special rule of limitation under ^Writ- 
ten statements Plea not raided in, as required 
by Civ. Pro, Code, 0. VIII, r. ^—Appellate 
Court, if can dismiss suit as barred by 
special limitation even when. 

The plaintiffs brought the suit to recover 
possession of certain lands alleging that they 
were entitled to the same as permanent tenants. 
The defendants alleged in their written state- 
ments that neither the plaintiffs nor their 
predeoeesore-in-title ever had any sort of rlgb( 
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Appellate Goort, Jarlidletloii ot'^iCcneluded), 

OE poBsessioo over tfaa land in suit within twelve 
years and that the olaiid was barred by limita- 
tion. No issue was settled as to whether the 
special rule of limitation mentioned in Art. 3 
of Soh. ITI to the Bengal Tenanoy Act applied 
to the case. The first Oourt decreed the suit 
but on appeal the lower appellate Oourt dismiss- 
ed th^ suit on the groilad*that it was barred 
by limitation under the provisions oi Art. 3, 
Boh. Ill of the Bengal Tenancy Act-: 

Held, that the case of spe^nal limitation 
under the pr6visionB of Art. 3, Scb. Ill of the 
Bengal Tenanoy Act not having been specially 
pleaded as required by Oiv. Pro. Oude (1903), 
O. Vlll. r. 2, and the uota not being apparent 
on the face of the record, ch*e Judge of the 
« appellate Court had no jurisdiotiou to go into 
the matter and enquire whether on certain 
facts that be bad found the suit was barred. 
Kedar Nath Hondal v Moheih Ghaadra 
Khan. d6 lud. Gas. 787. 

PliBTCHER and ShamsuIi-Huda. jj. 

9 

Appellate Court, Poweri of. 

(1) Pre-emption, Suit for — Pre-emption, Right 
qf, Loss of, after original d^-cree in’^Effeci 
of-— Decree in pre-emption suiU Vendee 
acquiring fresh right after passing of. 

The right cf a plnintif! to etiforoo pre-emption 
must exi^t only at the time of the sale or 
foreclosure but also at the timo of the institu- 
tion of a HUit to enforce ih^t right If bo loses 
that right afler tbs sale or foreolosure or at any 
timo aid9r the institution of the suit and before 
a decree for pre'emptinn oan be parsed in his 
favour, hi js put out of C 'urt md no relief oan I 
be granted to him. But w)n:co be obtains a j 
decree, anything which may subsequently 
happeu cannot affect the title which ho may 
acquire uuui'r the decree oy complying with its 
terms, unless what happens has the effect of 
invalidating the Ar.tCi rdent title which he hold 
on the da^e of the salt, o,* forrcloauro or on the 
dale of the suit and by virtue of which he 
claimed the pre-emptive right. 

In a pre-emption suii<' the veudop found 
to have held certain property to which be bad 
a dcfoA jible right on thed.-^te on which tbs suit 
was filed, but to which his r'ght bad become 
abaolu’tC owing to tl.u failure ol the p-irty mter- 
rested to impugn it with success by the time 
the claim for pro-omption came up for hearing 
on appeal. A right ro perfected can bo referred 
back to n date anterior to the suit so as to. 
defeat a claim for pre-emption. But a right of 
defence whioh did not exist at all on the date 
of the sale or foreclosure or on the date when 
the suit for pre-emption was filed, cannot be of 
any consequence, if it became available for the 
first time after a decree foe pre-emption was 
passed in favour of the plaintifi in that suit. 

A Oourt of appeal need not go beyond oonsi*' 
dering whether the right of pre-emption claimed 
by the plaintifi existed on the date of the sale 
or foreclosure find retained its enforceable 
oharaoter when the suit for pre-emption was 


Appellate Goaet, Povefi of— (CloneltKled). 

Qledand till a decree for pre-emption was obtain- 
ed therein whioh was tha subject of that appmJ. 
Kberl Singh v. Oeo Kanwar, 46 Ind. Gas. 
339»ifiO.L.J. 216. 

Btuabt and Kanhaiya Lal, a.j.gb. 

Reference Ind. Gas. 694 » 17 0.0.' 243, 
Exp}. 

(2) Bight of pre-emption, Existence of, on 
date of decree of Court of first instance^ 
Bight of pre-emption, Property qualifying 
for — Loss of, after passing of decree -Decree 
if could be reversed in appeal. 

If at the date of the decree of the first Oourt 
the pre-emptor* plaintifi has a right to pre- 
empt, then it is not open to an appellate Court 
to reverse the deoreo on the ground that sinoe 
the date the decree w<i 3 drawn up the plaintiff 
pre-emptor has lost the property which qualified 
him for the exeroiae of the right of pre-emption 
uuless the transaction which has led to the lose 
of the property oan be referred back to an 
antecedent date so a^io show that the plaintiff 
pre-emptor had never any tale to the property 
the posi-a.^sion of which qualified him for the 
exercifC of the right ot pre-omp ion. Vail 
Mahomed Khan v. Nabl Haian Khan, 46 
Ii.d. Can. 353. 

Ltndbay, j.c. 

Reference: — 46Iod. Gas. 339=6 0 L.J. 215, 
F. 

(3) Remand of cose on nt'oond appeal to 
appellat'i Ct.urt— -Powor of appellate Court to 
order turtuor enquiry by original Oourt. See 
CIV. PRO. Code (1908). No. 505 a, 147 P.L.R. 
1917. 

(4) Bengal Tenancy Act (1885), B. 105— Pro- 
ceedings under — Measurement, Deduction ou, 
Power to allow, of the appellate Court. See 
Landlord and Tenant, No. 5‘2-a, 46 Ind. 
Gas. 544. 

Apportionment of Rent, 

Suit, if lies-- Suit tor recovery of arrears of 
rent— Rent, /apportionment of— Joint land- 
lords and tenants— Rights and* obligations 
— Bengal Tenancy Act (VIII of 1886), S- 61. 

The pl'Uiitifi and the fourth defendant were, 
at the date of the iustiluiion ct a suit (or 
apportionmtint of rent and for recovery of 
arrears at the rate settled by the decree, joint 
landlords of the tenants dt^IoDdants. It was 
not possible for ihf^ tenants to obtain joint 
receipts of the oo sharers for payment of rent. 
The tenants, consequently, made deposits in 
Oourt, under S. 61 of the Bengal Tenanoy Act : 

Hold, that the plaintiff could not, as a matter 
of tight, claim from the tenants, what he 
estimated to be his proportionate share of the 
rent, before the rent was actually apportioned 
by the decree made in the suit and that the 
deposit of rent by the tenants under 8. 61 of the 
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ApportJomiieBt of Rent— (OonoZuddd). 

Bengal Tenancy Act, was a valid one. Batyeih 
Y. Jlllar Rahman, 37 O.L.J. 438*- 46 Ind. Cas. 
731. 

MOOEEBJEB and BBAOHOROFT, JJ. 

References C. 902-6 C.L.R. 431; 27 
0. 479-4 O.W.N. 494, B. 

Arbitration. 

(1) Civ, Pro, Code {Act V of 1908), 8ch, II. 
para. 14 [c]— Reference to arbitration 
toiikout intervention of Court-Six arbitra- 
tors appointed— All the arbitrators not 
taking part in the proceedings— Award 
invalid. 

Disputes between the plaintiff and defendants 
were referred to the arbitration of six arbitra* 

. tors, the deoision in the case to be according to 
the verdict of the majority. The arbitrators 
met on two different dates, but on neither of 
those dates was any award drawn up. The 
arbitrators of the defendants did not agrep 
with those for the plaintiffs and they withdrew 
from the arbitration. They took away the 
records of the depositions orwitnesses. There- 
upon on a third date the arbitrators for the 
plaintiffs recorded the evidence afresh, and 
took fresh proceedings in the absence of the 
defendants and their arbitrators and gave an 
award : 

Eeldt that all the arbitrators not having 
taken part in the fresh proceedings on the third 
date, the award so passed by the arbitrators 
was invalid on the face of it under para. 14 (e), 
Boh. II to the Civ. Pro. Code. Kali Obaran 
Paode V Qopt Hath Miirai 16 A.L.J. 307- 
46 Ind. Oas. 34. 

TUDBALIi and ABDUL RAOOF, JJ. 

(2) Civ. Pro, C:>de (1908), Sch, II, para, 1 
— References to arbitration — ** All the 
parties interested,'' not joining in the 
reference-— Awards validity of— Objection to 
the validity of the award taken by a party 
who joined in the reference V to be given 
effect to— Objection at the appellate stage 
if can be entertained— Decree upon the 
. award based upon the invalid reference’— 
Appeal, 

In a suit, brought by the plaintiffs against 
several defendants, an application was made by 
the plaintiffs and the defendants who appeared, 
to refer the matter in dispute to arbitration 
and a decree was paf<oed by the Court against 
all the defendants in conformity with the award 
submitted by the arbitrator. Upon an appeal 
having been preferred bv ibo plain tiffs against 
the decree : 

bM that, all the defendants being persons 
interested in the suit and not having joined in 
the reference to arbitration the arbitration was 
wholly invalid (a), 

Beld further^ that the Court could not refuse 
to entertain the objection as regards the invalid- 
.ity of the award merely because it was taken 
by the plaintiffs and not by the defendants who 
had not joined in the appLoaiinn for reference 
to arbitration, or because it was neither taken 


Arbttratlan — (Conf in«ed). 

in the Ooart of first instance nor taken speoifi- 
oally in the grounds of* appeal to the High 
Court (b). 

Held also, that having regard to the fact that 
the objection related to the jurisdiction of the 
Court to make tbe referenoe, and that the refer* 
enoe was altogether invalid, an appeal lay 
against tbe decree bksed upon tbe award and 
the decree of the lower Court upon the award 
based upon the. invalid referenoe was lifible to 
be set aside. Olvlja Nath Roy Choudhry.v. 
Kaoal Lai Mlkra. 27 C.L.J. 389-48 lad. Oas. 
169. c 

Chattebjba and Walmslet, JJ. 
References :—(ai 9 C.W.N, 873 ; 26 O.L.J. 
339. F.i 11 C.W.N. 1162, Not F.\ 29 C. 167, 
R. (b) 18 l.A. 66-13 4. 300. B, 

(3) Appeal— Arbitration— Awards— Modifica- 
tion of award — Withdrawal of part of 
claim— Consent, 

The plaintiff instituted a suit for partition 
of certain moveable add immoveable properties 
on establishment of their right thereto. On 
tbe joint application of the partiesi the suit 
was referred to arbitration. The arbitrator 
was to decide the issues in the case. An award 
was submitted within a given time. This was 
followed by another award in which it was 
stated that the moveables mentioned in para- 
graph 2 of the award filed the day before in 
whiob the shares of the parties had been defined 
by tbe award bad no existence, and the first 
award was aocordicgly modified by the socond. 
The arbitrator did not partition the properties 
nor did ho pass any order as regards the olaim ‘ 
for partitiou. All that he did was to fix tbe 
shares of tbe parties respectively in the proper- 
ties claimed. After these awards had been filed 
in Court, tbe defondantrs raised an objection, 
inter alia, on tbe grcuud that all the issues in 
the oaso had uot been decided. The lower Court * 
was of opinion that tbe award was valid and 
directed decree Jto be drawn up in accordance 
therewith. Tbe decree set out both the 
awards, and the plaintiff was allowed to with- 
draw his olaim with regard to partition and 
accounts : 

Held, on appeal, that tbe decree and awards 
should be set aside and that the case should be 
tried by tbe lower Oouri; in Booordanoo with 
law and that tbe order relating to the amend- 
ment of the plaint and withdrawal of tbe said 
olaims should be set aside and the suit should 
be tried upon tbe plaint as originally framed. 

It was not open to one party, after having 
referred all the matters in dispute to arbitra- 
tion, to withdraw a portion of the olaim with- 
out tbe consent of the other par^. Pnrna 
Ohandra Haidar v. Knnja Beharl naldari 28 
G.L.J. 276. 

N. R. OHATTBBJBA and WALMBLEY, JJ. 

(4) Arbitration proceedings provided for in 
contract— 8tap of arbitration pending deei* 
sion of stiif, whm party filea euit impeach- 
ing contract on eguitable grounds. 
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Srbltratlon«-(Con<inf«^). 

Iq a oontraot ol pucohase and sale of' goods 
between plaintiff and* defendants. > there was 
the usual clause for referring disputes arising 
out of the oontraot to arbitration. Plaintiff 
repudiated the oontraot on the ground that the 
broker in the transaction did not disolose that 
be was a partner of the defendants' firm. 
Defendants maintained t^^at plaintiff was still 
boudfi to -take delivery of goods and on plaint- 
iff's refusal referred the dispute to arbitrators 
mentioned in the oontraot. The plaintiff filed 
a sait for a deolaratfbn that the oontraot was 
not binding on him and obtained an order 
from Court restraining defendants from pro- 
ceeding with the arbitration : 

HeZd— That, as this was p case where the 
plaintiff was impeaching the oontraot on the 
* ground of fraud, the Court below was right in 
staying the arbitration prooeedings until the 
suit impeaohing the oontraot was deoided (a). 
Gajanand Maikava v. Shalk Taleb Jalalud- 
dln, 22 C.W.N. 636->46 Ind. Oas. 173. 

BANDBBSONi O.J. and WOODROFFE. J. 

Reftrencss : — ia) (1396)* Kitli v. Afoers. 1 Q. 
B. 863 f260). Reh upon ; M'Harg v. Universal 
Stock Exchange^ 11 T.L.B. 409, Comm, 

(6) Award — Non- appear ar.CB of plaintiff 
before arbiirator — Default — Arbitrate*’ ^ 
power of^ as Civil Courts if can deal under 
0. IX, r. 8, Civ. Pro. Code (Act V of 1908) 
— Seh. II, els. 14 and 16^Appliea(ton 
under 0. IX. r. Award leaving matters 
referred to arbitration undetermined — 
Jurisdiction of Bigh Couri-^Re- 
mission of. award to arbitrator by High 
Coi^rt tn revisional iurisdiction--~Procedure. 

A suit was referred to arbitration by a Court 
on the application of the parties. The terms 
of the reference provided that the arbitrator 
should determine tho case after bearing the 
evidenoe and if one of the parties failed to 
• appear before him, ha should have power to 
decide the oase ex parte. Ou the date fixed for 
trial, the defendant appeared with his witnesses, 
but the plaiotiff did not appear. The arbi- 
trator did not take the evidenoe on behalf of 
the defendant, but made an award by dismiss- 
ing the suit for default. The award was filed 
in Court. Thereupon, plaintiff applied to the 
Munsif for the setting aside of the award on the 
ground that he oould not appear before the 
arbitrator for illoess, but the application was 
rejected and the Munsif passed judgment 
aooording to the award. In the course of his 
order, however, the Munsif expressed an opinion 
that the ground alleged might be a good ground 
under O. IX, r. 9, Civ. Pro. Code. Plaintiff 
thereafter applied to the Munsif under O. IX. 
r. 9, Civ. Fro. Code, and then the Munsif set 
aside the award of the arbitrator and restored 
the snit to his file. The defendant moved 
the High Oonit against that order : 

Held— That the arbitrator had no power to 
deal with the matter nnder the provisions of 
O. IX, r. 9 of the Civ. Pro. Code, an^that he 
ought 'to have Aeai^ the evidenoe on behalf ol 
the defendant ; that the award made by the 


Af bltPhtlOD— (Cofilinusd) . 

arbitrator should be held to have left undeter- 
tnined the matters referred to him for arbitra- 
tioOft and that, under the provisions of ol. 14 of 
the Second Schedule of the Code of Civil 
Prooedure, the Munsif ought to have remitted 
the award or the matters referred to arbitration 
for the reconsideration of the arbitrator, that 
the applioatioD under O* IX, r. 9, Civ. Pro. 
Code, made to the Munsif was inoompetent and 
the Munsif was obviously wrong* in setting 
aside the award of the arbitrator and restoring 
the suit to his file. 

Beld, farther, that the proper order to make 
in this case was that, tbe order of the Munsif 
being set aside, the High Court in the exeroise 
of its revisional jurisdiotion under 8. 116, Civ. 
Pro. Code, should remit the award in the matter 
referred to arbitration for reconsideration by the 
same arbitrator on the ground that tbe award 
had left undetermined the matters referred to 
arbitration. Qopal Ohandva Dai v. Khettra 
Mohan Bhnnja, 22 C.W.N. 933 « 46 Ind. 
Gas. 196. 

FLETCHER and BMITHER, JJ. 

(6) Costs. Question of. Power of arbitrators 
to decide^ Order of reference in general 
terms^Civ. Pro, Code (1908), 8ch, II, 
para 1. 

After issues were framed but before any 
evidenoe was reoorded tbe parties applied to the 
Court to refer their dispute to arbitrators and 
the order of referenoe merely desoribed the 
matter in difference as entered in the copy of 
the plaint and the copy of the defendant’s 
written statement. An award was filed whioh 
in efieot granted the plaintiff tbe injunotion 
claimed and ordered that the defendants should 
pay the plaiotiff the costs iuourred by him. 
On an objeotion that the petition of reference 
did not authorize the arbitrators to decide the 
question of oosts : 

Held, that, having regard to the facts that 
the plaint included a prayer for oosts and that 
tbe arbitrators were directed to deal with all 
questions raised by the plaint and the written 
statement for tbe defence, tbe arbitrators had 
sufficient authority to deal with tbe question 
of costs. 

When a referenoe to arbitration in a suit is a 
general one of the whole oase, the power of 
dealing with oosts rests with the* arbitrators. 
Dharn v. Dildav Khan, 46 Ind. Cas. 182. 
Dbake-Bbookman, j.c. 

Reference 91 P.R. 1888, Bel. on, 

(6-p) Reference to private, of subject-matter 
of lis withotU authority of Court, Validity 
of^^Buch agreement to refer or award 
thsreoni if amount to adjustment-^Civ, 
Pro. Code {Act V of 1908), 0. XXIII. r. 8, 
Seh. 11, para 16. 

Onoe a suit has been instituted, the parties 
are not competent, to refer the subjeot-matter 
of the Ha to private arbitration without the 
authority of the Court, and so as to bind the 
Court and obtain iie assistanoe in enforoing tbe 
resnlting award. 
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ArbltrattoD— ICon^inuad). 

Neither an agreement to refer, without the^ 
intervention of the Court, the eubjeot- matter 
of a pending suit, nor a disputed award made 
thereon, also without the intervention of the 
Court, oan be brought within the purview of 
r. 3^of 0. XXIII of the Civ. Pro. Code. Pnhpi 
Bal V. Ansoya Bal, 46 Ind. Gas. 902. 
STANYON, A.J.O, 

(7) Reference to, without CourVe intenyeniion 
--’Oral award, %f binde parties as written 
award does — Award if should necessarily 
be followed by execution of documents to be 
enforceable — Award not made a decree of 
Court if effective to confer title— Nature of 
award discussed. 

In an oral submission to arbitration, without 
the intervention of the Court, by certain mem- 
bers of a family of their claim to various pro- 
perties, an oral award was given by the arbitra- 
tors by whioh, besides other arrangements, a 
hypothecation bond, less than Rs. 100 in value 
originally executed to and standing in tbd 
name of her father-in-law, was given to the 
plaintiff. No application y^as made to make 
the award a decree of Court. In a suit on the 
bond, held that by virtue of the award of the 
arbitrators, the plaiotifif acquired title to sue 
upon the hypothecation bond, and without the 
execution of any conveyance following such 
award (a). 

An oral award is as biuding upon the patties 
as a written award (b). 

Per Seshagiri Aiyar, J»—ln India au award 
made on a voluntary reference to arbitration 
without the iuteiveution of a Court, has the 
attributes of a judgment, though suoh award 
be not made a rule of the Court. The mode of 
transfer by an award not being deali with by 
the Transfer of Property Aot, the oonditinns as 
to writing and registration prof^oribed by the 
Act have no applicitioa ic)- 

Pot Napier, J, (contra). - Even if an award 
on a vjfuotary submission is equivalent to a 
judgment for somo purposes iu (ho sense that 
it may have the same effect as a judgment has 
in barring suits, it is not a judgment in any 
zeal meaning of the word, far less it is a decree 
(d)L. Amir Bi B1 v, Aroklam, 34 M.D.J. 184» 
45 Tnd. Cap. 813. 

Seshagiri aiyar and Napier, .jj. 

References :-{a) 23 A, 285 ; 26 A. 497 ; 33 B. 
401; 18 0,414; 37 0- 63; 19 M. 290; 20 M. 
490 ; 23 M. 693 ; Hunter v. R%ce. 15 Term 

Reports, 102, R. : Johnson v. Wilson, 25 Eng. 
Bop. 1156, n. (6) 1 M H.C.R. 178; 26 B. 132 ; 
S.A. No. 837 of 1916 (Madras). R. (c) 26 C.dlO; 
34 M. 72 ; 13 M.L.J. 3Cl, 500 ; 28 M.L.J. 685. 
R, (d) Owen v, MurJ, lOO Eng. Rep. 346 ; In 
re Bankruptcy Notice, (1907) 1 K. B. 479. R, 

(8) Award-^ Arbitrator's power to remit or 
review award^Award a good defence tn civil 
suit, Amar Nath v. Iihav Slogh, 99 P.R, 
1917«173 P.W.R. 1917«43 Ind. Cas. 360. See 
Final Part 1917, Col. 161. 

(9) Specification by name of arbitrators— 

Death of two of them before application 


I IrbUratlOB— (Gonttnurd). 

made for filing agreemenf in Court— Effect 
on agreement to refer— Agreement if can be 
filed in Court— Reference, Order of, if can 
he made— Civ, Pro. Code (1906), 8ch, II. 
paras 17 and 19. 

Five arbitrators were specified by name in 
an agreement to refer a dispute to arbitration 
and two of them diod bbfore an application to 
file the agreement in Court was made* Held 
that the aotual agreement to refer became in- 
capable of perfbrmanoe cpi suah death, that it 
was a auffioieut reason for refusing to file ihe 
agreement in Court and that the Court had no 
jurisdiction under ol. \ of para 17, Boh. II, Civ, 
Pro. Code, to make a reference to the arbitrators. 
Held also that patd 19 only oomes into operation 
when an order of reference has been made under 
para 17. Mohun Lai v. Damodar Das, 71 P< 
R. 1918 » 44 Ind Cas. 866. 

SOOTT-SMITH and LE-ROSSiaNOL, JJ. 

Referencts : — 42 Ind. Caa, 911; !2 B.Ij.R. 
App. 13. Appr,\ 8 A. 340 ; 17 M. 498 ; 33 A. 743. 
Diet. 

(10) Civ, Pro, Code (Act V of 1908), S. 104 
(/), Scope of, Sch. II, paras 1, 16, 17, 20— 
Order refusing tot> file award on private 
reference. Nature of — Application to file 
award on private arbitration— Subsequent 
reference to new arbitrator through Court- 
Application to file second awaid— Order 
setting aside award, whether decree— Appeal 
— Revision. 

Cl, (/) of B 104, Civ. Pro. Code, refers to 
oases where a matter has been refetfed to 
arbitration without the intervention of the 
Court. 

There is an inherent difiorenoe between orders 
refusing to file an award on a matter roforred to 
arbitration without the latervention of the 
Court and those referred *to under paragraph 1 
of the Second Sohedulo of the Civ. Pro. 
Code. In the former case, if the Couro refuses 
to file an award, its order amounts to a formal 
adjudication on ^be matter in oontrovorsy and 
oonolusively detrrmines the rights of the parties. 
In the oase of orders setting aside an award 
under paragraph 15 of the Second Schedule, the 
order is only of an interlooutory nature and is 
in no way a oonolusive adjudication of the 
matter in dispute. 

A dispute between members of a firm was pri- 
vately referred by them to arbitration. An award 
being given, an application was made for filing 
it. Objootions wore raised and an issue .as to 
tho misoouduot of the arbitrators was framed. 
Meanwhile the parties agreed to refer tho whole 
matter in dispute to a now arbitrator and made 
an application to the Court to that effect. The 
j new arbitrator was then appointed and gave 
his award. Objeotions were made to this 
I second award and the Court, finding that one of 
j the parties had not signed the application of 
' referenoe to the arbitrator and that the first 
I award had not been superseded set aside the 
I seoond award. An appeal to the Diatriot Judge 
I was dismissed as incompetent land a second 
' appeal was filed in the Ohief Court. 
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AfbUraUoii— (Oon^inuficK). 

HeZc?, (1) that inasmuch as the application 
foE the filing of the first award was numbered 
and registered as a suit between the parties, a 
suit was pending at the time the second 
reference was made and the order of the first 
‘ Oourt was not, therefore, an order referred to 
in B. 101. Civ. Pro. Code : 

(*i) jthat the order in question setting aside 
the award did not amount to a decree and was 
not appealable as such ; ^ ‘ 

(3^ that the order, of the lower appellate 
Court disposed of a question of law and, even if 
wrong, was not open to revision as no material 
irregularity had been committed. Behatl Lai 
Y. Khan Chand, 164 P.W.B. 1918»47 Ind. 
Cas. 171. * 

. WlLIiERFOBOE. J. 

References -.-'ll! P.R. 1916 = 157 P.W.R. 
1916 » 34 Ind. Cas. 193; 66 P.R. 1915 = 146 
P.W.R. 1915 = 31 Ind. Cas. 480, R. aud D. 

(11) Without intervention of Court^Award 
by majority of arbitrators illegal — 
Gontemporaneous oral agreement about 
bihdingnesa of majority award if admissible 
— Civ. Pro» Codet 1908, Sch. II, paras 17 
gnd 30— .Bcidcwce AjI (I of 1873), 8. 92, 
proviso 2. 

In the ab.oence of anything i,) an agreement 
of reference to •;rbitratioD out of Court; provid- 
ing that a majority award shouid be valid, the 
aw.'^rd, if not made by all the arbitrators 
unanimously, is invalid, and B. 92, proviso 2, 
of the BviJ noe Act. will not render admissible 
a QQiiteiCiporaaoouB oral agreement validating 
8.uoh majority award (a), 

A Court becomes functus officio under para 17, 
Bob. II, Civ. Fro, Code, 1908, as soon as it 
deoides to file the award cr refuses to file it {b). 
Our Bakhsh Slogh y. Ghutta Singh, 47 Ind. j 
Cas. 960 

. Kanhaiya LAii, A r.c. 

References : — (a) 17 Ini. Cas. 320; 16 0 C. 
94. (6) 27 A. 526 ; A.W.N. (1906) 86 ; 2 A.L. 

J. 41fi, R. 

(11-a) Private referonoe to — Coats in award — 
Absence of written notioe to defendant — Vali- 
dity of award. Bee AWARD, No. 2, 27 O.L.J. 
104. 

4 

(12) Reference to, of all matters in dispute, 
withdrawal of portion of claim after, Validity 
of. Bee AWARD, No. 5, 46 Ind. Cas. 477. 

(13) Erroneous view of law taken by arbitra* 
tors — Award if vitiated thereby. Bee AWARD, 
No. C. 34 M.Ii.J. 323. 

(14) Conditions for validity ol final reward— 
Limitation if exists for remitting award for re- 
consideration. See AWARD, No. 8, 24 M.L.T. 
102 . 

(16) Award made decree of Court— Manage- 
ment of temple of villagers — Sohome whether 
can be altered by majority of villagers without 
intervention of Court — New points not 'raised 
in pleadings if odh be considered by Oourt. See 
^AWARD, No. 10, (1918) M.W.N. 696. 

12 


Avbltpatlon— (Ocnetuisd) . 

» (16) Award not partitioning agrioultural land 
but merely settling shares of parties. Filing of. 
See AWARD, No. 12. 79 P.L.R. 1919. 

(17) Application to file award made before 
delivery of award— Order directing award to be 
filed— Appeal, See AWARD, No. 13, 90 P.W.R, 
1918, 

(18) Persons interested to make an applica- 
tion for an order for reference to arbitration— 
Difference between old and new Civ. Pro. 
Codes. See OlV. PRO. CODE (1908), No. 7, 46 
Ind. Cas. 321. 

(19) Suit referred to arbitration — Decree for 
amount awarded by arbitration— Decree of 
Court. Bee ClV. PRO. CODE (1908), No. 463, 
45 Ind. Cas. 429. 

(30) Reference to arbitration out of Oourt — 
Minor plaintiff represented by mother and 
guardian applying ro Court for decree in terms 
of /iward— Decree passed without reference to 
O. XXXII, r. 7, Civ. Pro. ^Code. Validity of. 
Bee QUARDIAN AND MlNOlV No. 1, 30 Bom. 
L.R.970. 

(21) Award signed by parties as well as arbi- 
trators. if requires registration See REGIS- 

I TRATION ACT. No. 18. 139 P.W.B. 19)8. 

I (22) Suit for restitution cf conjugal rights— 

! Entire suit, if can be referred to arbitration. 

I Bee RESTITUTION OF CONJUOAD RIGHTS, 

! No. 1. 78 P Ii.R. 1918. 

(23) Agreement to refer to— Immediate insti- 
tution of suit by one patty — Suit if barred. 
Bee SPECIFIC RELIEF ACT (I OF 1877). No, 9, 
22 G.W.N. 362. 

Arbitration Act ilX of 1899). 

S. 19 — Umpire with bias iti favour of one 
party — Provision for appointment of— Stay 
of suit if will be granted— Order directing 
stay for limited period, if proper, 

A Court will not grant an order staying a 
suit under 8. 19 of the Arbitration Act, where 
it finds that the reference to arbitration provides 
for the appointment of an umpire wbo has a 
bias in favour of one of the parties to it, though 
it will generally bo slow to interfere with a 
reference to arbltratiun. 

An order for stay under B. lO of the Arbitra- 
tion Aoc for a limited period, as (or two months, 
is not one oontempbted by the section* 
Goverdhandas YLhlndas Ratanohand * y. 
Ramchand Manjimal, 47 Ind. Cas. 783 = 12 8. 
L.R. 41. 

PilATT, j.c. and Fawcett, a. j c. 

I Arbitrator. 

! (J) Appointment of— Effect — Procedure if 

arbitrator negleots to act. See ACT IX OF 
1899 (ARBITRATION), No. 1. 44 Ind. Gas. 360. 

(2) Galoutta Improvement Aot (V of 1911) 
and Calcutta Improvement (Appeals) Act 
(XVIII of 1911)— Tribunal constituted under, 
if mere body of, or Court under B. 195, Grim. 
Pro. Code. Bee 8ANOTION TO PROSECUTE, 
No. 1, 46 0. 686. 
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Arrest. 

Application for exceviion of deeree^J'tidg- 
fnent debtor outside juriedietion of Court 
issuing warrant of arrest — TTarran^ if may 
be issued-^Date for return to be fixed. 

The fact that a judgment-debtor, at the time 
of the making of an application for the execu- 
tion of a decree, does not reside within the 
territorial jurisdiction of the Court is not neipes- 
sarily a sufficient reason for refusing to issue a 
warrant for his arrest though it must be exe- 
cuted only within such jurisdiction. A time 
must be fixed for the ^'eturn of the warrant by 
the Court issuing it. Krishna Prasad v. Bldya 
Nanda, 3 Pat. L.J. 96»44 Ind. Oas. 396. 

BOE and JWALA PRASAD. JJ. 

Assam Land and Revenue RedaUtlon <1 of 
1666). 

8. 97 — Partition under, Imperfect, when can 
be obtained under — Co-sharers. Consent of. if 
necessary — Manner in which partition to be 
carried out. Questions as to, to be raised before 
Bevenue authority. See PARTITION. No. 2-6. 
46 Ind. Cas. 967. 

Assessment. 

Of salt works by Municipal Board— * Principles 
of rating. See ADEN SETTLEklENT, No. 1. 20 
Bom. L.B. 639. 

Asaldament. 

(1) Agreetnent providing for appropriation of 
portion of amounts realised under decrees-^ 
Whether equitable assignment. 

Where an agreement provides that as soon as 
the amonnts of the decrees are realized the 
plaintiff should appropriate some part out of 
the amounts, the agreement creates an equit- 
able assignment of the deorees in favour of 
plaintiff giving him a charge on the fund for j 
the amount duo to him. K N. Rama Alyav 
V. G. Parthaiarathy Ohetty. 43 Ind. Gas. 385 
(F.B.,. 

ABOUR Rahim, Seshaqibi aiyab and I 
PHILLIPS, JJ. 

References i^Rodick v. Oandell, (1852) 1 De. 
G.M. & G« 763 ; Riecard v. Prichard, (1853) 1 
K. & G> 277. R* ; William Brant's Sons d Co* ^ 
Dunlop Rubber Co , (1905) A.O. 454, R.; 6 
M. 294 ; 16 M. 439 ; 36 A. 507. R. ; Tailby 
V. Official Rficewer, U88R) 13 A.O. 528, R. 

(2) Future property. Of, Validity — Transfer 
of Property Act (1882), 8. 6 — Construction of 
seotion. See Contract. No. 8. 47 lud. Gas. 
563. 

(3) Deed of, by nephew, if necessary in case 
of suit by sons after ftither’s death ou a mort- 
gage bond executed m favour of father as 
manager of a joint Hindu family consisting of 
father, sons and nephew. Bee MORTGAGE 
Suit. No. 9, 47 Ind. Cas. 649. 

AitlAnment of Debt. 

(1) Sait by assignee^-Objection of want of 
oonsideratioD by adverse party— Validity. See 
GONTBAOT act. No. 10, 43 lad. Oas. 74. 

(2) Before obtaining saooession oertifloate— 
Assignee if should obtain oevtifioaie in his own 
name before suing to recover debt. See 


Anlgnmept of Debt— (Coao/tidsd). 

BD00ES8I0N CERTIFICATE' ACT, No. 4, 86 

M.D.J. 666. 

(3) Transfer of a right to profits of a village, 
an, not transfer of a mere right to sue— Transfer 
of Property Aot (1882), 8. 6 (e). See TRANSFER 
OF PROPERTY ACT. No. 4-0, 47 Ind. Cas. 634. 

Assignment of Deorea. ' 

(1) Transfer of mortgage^decrse to one of the 
mortgagors— Transfer of minor*s, share 
without leave of Courts if void— of 
mortgage decreet if can execute^ Appor* 
tionment, « 

A transfer of a minor's interest by a certifi- 
cated guardian without the leave of the Dis- 
trict J udge, is voidable at the instance of any 
other person, that is. in addition to the minor, 
affected by the transfer. 

A judgment debtor assignee of a mortgage- 
decree can execute it, by patting up the mort- 
gaged property to sale (a). Jagabanda Pal 
Ohowdhnry v. Haladhar Pal Ohowdhnry, 27 
G.L.J. 110. 

BBACHOROFT and WALMSLEY, JJ. 

Reference ;— (a) 14 C.L.J. 639, 

(2) Decreet assignmeiU oft if may be question^ 
ed as benami in execution proceeding^ 
Decree^assigned to judgment- debtor's plead- 
ers^Effect — Pleader frustee. bound to 
reconvey on terms— ‘Proper procedure, 
Institution of suit. 

The assignment of a decree to the pleader of 
the judgment-debtor does not extinguish the 
judgment-debt and release the judgment-debtor 
from liability. The pleader holds the decree 
on trust for his client and is boundr if called 
upon by the latter,' to assign the decree to him, 
but no Court will decree such an assignment 
except upon equitable terms. 

A question that the Assignee of a deoree is 
benamidar tor somebody else cannot be gone 
into in execution proceeding. When the judg*' 
meat- debtor alleged that the assignee was a 
benamidar for their pleader :— 

Hs/d— That it was not practicable in execu- 
tion proceedings to go behind the deoree and 
alter the liability of the parties, after investiga- 
tion of tbe sum whioh would be equitably pay- 
able by tbe judgment-debtor to the assignee of 
the deoree to entitle him to obtain a tooonvey- 
anoe thereof. This should be the subject of 
investigation in a suit, the execution prooeed- 
ings being stayed to enable the judgment- 
debtor to institute such a suit. Nagendrabala 
Daisl V. Debendra Nath Mahlih. 22 G.W.N. 
491 ->44 Ind. Oas. 13. 

MOOKBBJEB and WALMSLEY. JJ. 

References Hobday v. PeierSt 28 Beav. 349 ; 
MacLeod v. Jones, 3*i W B. (Eng). 660 ; Carter 
V. Palmer, 54 R.B. 146 ; 10 W.R. 469 ; 13 W.R. 
209 : 15 M. 889 ; 23 0. 806 ; 2 N.W.P. 46, R. 

(3) Assignment pendente lite— 1/ carries with 
it the right to execute decree in appeal— 
Hindu joint trading family— Power of 
attorney by two numbers— 4f terminated bp 
death of one of them. 
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jMgnment of Decveo-^CConcIiidtfd). * 

What 18 really tranB(erred when a decree is 
assigned is not the decree itself but the interest 
of the decree-holder in tibe decree as may be 
finally determined. 

Held, therefore, that an assignee of a decree 
pendenle lite is entitled to execute the decree 
paacied in appeal thereirpm (a), 

A ppwer-of-attorney exeofited by two members 
of a Hindu joint trading family is not 
terminated by the death of one pf ‘them when 
the iptereat of t^e deceased member passes to 
the survivirig member (6). M. PonnaiamI 
Filial y. Ohidambaram Obpttlar, (1916) M.W. 
N. 194»23 M.L.T. 31d«7 L.W. 666»85 
M.L J. 394-14 Xnd. Gas. 849.^ 

SPENOBB and EUMABASW AMI SASTBI, JJ. 

* Be f ereneea (a) 19 M. 306 ; 33 A. 396. F, 

(W 21 C.W.N. 620, F. 

(4) Benami assignment— Assignee if entitled 
to execute decree— Questions in application for 
execution by assignee. Bee OlV. PbO. CODE 
(1908), No. 307. 7 L.W. 201. 

(6) Restitution, Claim for — Assignment 
after appellate decree — Assignee if entitled to 
benefits of 8. 144, Civ. Pro. Code (1908). See 
RESTITUTION. No. 4, 46*rnd. Oas. 466. 

Assignment of Lease. 

Repudiation of lessor’s title by original lessee 
if gives rise to forfeiture against assignee. Bee 
Lease. No. 6, 20 Bom. L.R. 830. 

Attachment. 

(1) 06/bcf o/— 'Consenf fo. of^Fstoppel 

of objection to aale--Bight, title and interest 
of judgment debtor, Order directing sale oft 
Validity of, when right, title and interest in 
issue— Appeal if lies from such orders 

The primary object pf an attachment of 
property is that pending the sale the right of the 
judgment-debtor tberein.shall be maintained in- 
tact for the benefit of any possible purohaser. 

Consent to attachment means only that the 
owner of the property attached accepts the 
limitation put upon his right to alienate the 
property pending the attachment, 

The respondent held an ex parte money decree 
against the appellant. The appellant had 
applied for a re-hearing of the case and oonsent* 
ed pending the re-hearing to an attachment of 
an oooupanoy holding. On the case being again 
decreed against the appellant, the respond- 
ent applied to have the deoree executed by 
sale of the attached holding. The appellant 
objected on the ground that he had no saleable 
interest in the holding. The Munsif held that 
there was no evidence as to the transferability 
of the holding and directed that the right, 
title and interest of the judgment- debtor would 
he sold. On appeal, the District Judge found 
to the efieot that the appellant having oonsented 
to the attachment was estopped from objecting 
to the sale. 

Held: (1) that an appeal lies against tte 
Munsif ’s order ; 

(2) that it was idle for the Gonrt of the 
Munsif to put up to sale the right, title and 


Attachment— •tContiiittsd) • 

interest of the judgment-debtor when the whole 
isane befcre him was whether the judgment- 
debtor had any right, title or interest in the 
holding at all ; 

(3) that consent to attachment cannot 
amount to estoppel of the objection to the sale. 
Boohal Ifahton y. Isrl Jajl. 47 Ind. Cas. 29. 
ItOE and JWALA Pbasad, jj. 

(l-a) Decree for sale of mortgaged property. 
Execution sale of. Attachment if necessary 
for — Civ. Pro, Code (1908), 0. XXI, r. 14, 
Applicability of, to an application for such 
a sale. 

Where a decrpe passed is one tor sale on a 
mortgage, a preliminary attaobment is not 
necessary, in case of an application for sale of 
the mortgaged property and to such an applioa- 
tion 0. XXI, r. 14. Oiv. Pro. Code, does not 
apply. Iqbal Narain v. Jaikaran, 47 Ind. 
Oas. 639. 

* Daniels, a.j.o. 

(1-6) Civ, Pro, Cede (V of 1908), 8, 64-: 
Same person holding two decrees against 
another-^ Properties attacJied and sold in 
execution of the first decree~^8ale set aside 
under O XXI, r, 89, Civ, Pro, Code— 
First decree satisfied out of deposit — 
Subsequent private sale by judgment debtor 
'^Decree holder, if entitled to have second 
decree also realised from the same properties 
••^Separate attachment under second deoree, 
if necessary-- Attachment, if can defeat 
private alienation, 

A, a decree-holder, bold two decrees against 
the same judgment>debtor. He attached 
certain propertied belonging to the judgment- 
debtor under his first decree and brought them 
to sale, but the sale was set aside under 
O. XXI, r. 89, Oiv. Pro. Code, and the first 
deoree was satisfied by the deposit except for 
some small interest which had accrued in the 
meanwhile. In an attempt by A to have his 
other deoree also satisfied out of the same 
properties which bad after the setting aside of 
the sale been privatel} sold to the plaintiff. 

Held, (1) that be was not entitled to do so,* 

(2) that the attachment under the first deoree 
could not be made use of for the execution of 
the seoond, as there had been no sale under the 
first, 

(3) that if A wanted to execute bis second 
deoree also against the same properties he must 
separately attach them under the second 
deoree, and 

(4; that the private alienation by the 
judgment-debtor to the plaintiff would be good 
against any such subsequent attachment. 

Gotatal Vlghneawardu v. Tadanki Venkata 
Baryauarayanamarthl, 7 L.W. 673»45 Ind. 
Oas. 782. 

WALLIS. O.J. and KUMABASWAMI 
BABTBI, J. 

Rs/sfsness 44 0. 669-6 L.W. 711 (P.O.); 

7 L.W. 398 (F.B.), F, 



183 


THE CURBEHT INDEX. 1918. 


184 


AUaohmeDt— (Continttfld). 

(2) AiiachtMfti order after judg^nent-debtor's 
appearance and showing cause against^-If 
conclusive^ 

Where an order of attaobment is made, after 
the judgment- debloc had been given an oppor* 
lunity to appear and show cause against the 
order, it is oonolusive. If the order is intended 
to be attacked on the ground that certain pKsas 
were not taken originaJly, tbo propriety of the 
order can be questioned by a subsequent peti* 
tion. Otherwise I the docision at any particular 
stage of execution proceedings would be depriv- 
ed ol fioalily. Madlldl Dorayya v. Salt! ' 
Veerayya, (191S) M.W.N. H3»3dM.L.J. 312 ' 
<b 44 Ind. Gas. 4. 

Oldfield and bakewelh, jj. 

Reference 8 G, 51, i'. 

(3) Aliyasantana LatO'^Mulgani tenants 
right to vnprovemeniSt if can be attached 
and sold. 

The right to impruvcmeuls of a mulgam 
tenant in South Cauac.> cannot be attached ana 
sold in Court auction, as it is an inchoate right 
asoeitainanle only ai. the* time of eviction. 
Anantha Bhatta v- Manlmamale Anantha 
Bhatta, (1918) M.W.N. 887. 

PHILLIPS and KUMARASWAMI SASTRI, JJ. 

Beference:^2l M. l38, ii. 

(4) Wasika allowance — Arrears of wasika 
accruing due in the lifetime of the wasika- 
dar, nature of — Attachment of wasika 
arrears— Civ. Pro. Cede, Ss. 60, 25 and 
0. XXI, r. 43. 

Atreais of tvevsi^'d allowaiKOi which accrued 
due ui the lifetime of the wasikadar and were 
after his death paid to the heirs, are not liable 
to aLlaohinent for 8atii.iyiug the debts of the 
dectiasea in chr- hauus of such heirs. Moham- 
mad Taqi v. Saklna Begum, 21 O.C. 

DAmELH, A.J.C. 

References iO JR H.C. 400 ; 6 M.H.C 37 1 ; 

26 M. 69 ; 12 O C. 323, /i. 

(5) Execution sale set asid<i for default not ! 
attributable to decree hoidtr— Attachment j 
effected prior to cancellation of sale, if | 
revives for fresh txecution—Civ, Pro. Code i 
U90b). p. XXI. r. 57. 

Held, this once an ^ittaubmout is provociy | 
and legally obtained and tbo property attached ^ 
is ppt up to sak^ ill execution and the sale is I 
afterwards %(it a^ide, teen the antecedent j 
attachment revives and by reason of its revival | 
supports, without ibo necessity uf a fresh | 
attachment, a second application for leave to j 
issue execution, unless the ground upon which | 
the sale is set aside is default on the part of the 
decree-holder. Malhalbarat Outta v. Surja 
Santo De. 3 Pat. L.J. 310 » 45 led. Cas. 589. 
Chapman and Atkinson, .ij. 

References;— W.R. Gapi 26 ; 20 W.R. 20; 

21 W.R. 435 ; 34 I.A. 490, F [ 13 O.L.J. 240, 
Diet.; 35 lud. Cae. 230, R. 

(6) Application by holder of attached decree 
to enter satisfaolion— Judgment- debtor not 


Attachment— (Concluded). 

made party, but attaching creditors brought on 
record by Court— Adjustment ol decree after 
j attachment, if efieotivp as against attaching 
I creditors. Bee ADJUSTMBNT OF DECBBB, 
No 2, (1918) M.W.N. 874. 

(7) Attachment during pendency of arbitra- 
! tion proceedings —Delivery of award before sale 

under attachment— Rights of purchaser «and 
! rights under award, competition between. Bee 
I Award, No.‘7.,36 M.L.J. 441. 

(8) Grant expressed to be for maiqtcnanoe«of 
taluka with the lands in lieu of pension as 
jagir— Gift to heirs •after grantee’s death— 
Grant of land if free from attachment. Bee 
Maintenance Grant, No. i. (1918) M.W N. 
384 (P.c ). 

(9) Of simple mortgage-debt — Procedure for 
such attaobment. See MORTGAGE IGenE- 
BAD, No. 15 a, 21 O.C. 400. 

(10) Of property before insclvency adjudica- 
tion — Judgment-debtor subsequently adjudi- 
cated insolvent— Receiver of Oouct can avoid 
attachment. See PlAlVINOIAL INSOLVENCY 
ACT fill OF 1907), No. 23. 16 A.L J. 32. 

(11) Right in aitaoh half salary of insolvent 
—Civ. Pro. Code (1908^;, 8. 60. S:o FllOVINy 
OIAL INSOLVENCY ACT (III OF 1907), No. 8, 
16 A.L.J. 107. 

Attachment before Judgment. 

(1) Dismissal of suit-^No order made with- 
drawing attachment before judgment — 
Attachment if continues if not expressly 
withdrawn at time of dismissal Pro, 
Code (1903), 0. XXXVlIi; r. 9, S. 116—. 
Revision, 

An attachment before judgment comes to an 
end when the suit is didmi!-:3od and does not 
revive when an appeal is, lodged. Thai pirt of 
the rule. O. XXXVlII, r. 9. Civ. Pro. Code, 
requiring the Court to rc-movo the ali'^chment 
when tbc suit in which it is made is di-rimissed' 
is not intended to be more i-ban directory. But 
a Court should, "in ordt r to avoid all possible 
doubt and difficulty, when didmissing a suit at 
the same time make the order din oting the 
attachment to be withdrawn ; though even if 
the order is not made on the dismissal of the 
euft the attachment before judgment falls to 
the ground. 

If a certain property is not under atlaohmci (, 
the Court has no jurisdiction to direct it to be 
sold without being first attached ; but if it 
docs nO direot, the case is one which falls under 
B. 1 15, Civ Pro. Code, 1908. Abdul Rahman 
y. Amlo Sharif, 45 0. 760»22 C.W.N. 927» 
44 Ind. Cas. 229. 

RICHARDSON and BEACHCBOFT, JJ. 
References: — 13 O.L.J. 248 ; 10 A« 506, R. 

(2) Oiv. Pro. Code, Act V of 1909, 0. XXI, 

r. 67, 0, XXXVIII. rr, 6 to 11-- Applica- 
tion for attachment before judgment — 
Attachment actually effected after judgment 
^tf falls within 0, XXXVIII— Subaequenf 
execution application dimiesed^If attach- 
meni ceases, 4 
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AUaohment befota Jadgmaiit— (OonciiMiftl). 

An attaobment applied for before judgment, 
but actually efieoted after decree, has etill the 
force of an attachment before judgment under 
O. XXXVIll and the provisions of O. XXXVlll 
do not lay down imperatively that the attach- 
ment should be actually efieoted before judg- 
ment. 

O. XXI. r. 57, does 'nob apply to attachments 
before judgment under O. XXXVlll and the 
dismissal of the subsequent execution applica- 
tion will not put an end to the attachment. 
Ruhravatam Yenkataeubblah v. Perla Lutch- 
anna. (1918) M.W.N. C06=>25 M.L.J. 387» 

34 M.L.T. 346»8 L.W. 369. 

PHILLIPS and EUMARAB^WAMI SASTBI, JJ. 

References >33 G. 639, Not F.; 3 Ij.W. 336 ; 
41 M. 161 ; 32 Ind. Gas. 351 ; 36 Ind. Gas. 81. R. 

(3) Small Causes Court, Jurisdiction ot% to 
attach immoveable property before judg- 
ment-^Civ* Pro. Code, 1908, if allows it. 

There is no provision in the Giv. Pro. Code 
of 1908 precluding a Court ol Small Gauees 
from attaching immoveilble properties before 
judgment. Kanchedi v. Kanohedi, 14 N.L. 
R. 1 »43 Ind. Gas. 133. 

Drake-Bbooemasi, j.c. 

References :~C M.H.O.B. 93, Not F.\ 34 M. 

35 : 38 G. 448, R. 

(4) Necessary evidence, See GlV. PbO. OODE 
(1906), No. 458, 44 Ind. Gas. 340. 

(5) Claim to property subject of— Applicabi- 
lity of 0. XXI, r. 63, to such claims. See 
Claim *10 attached Property, No. l, 8 
L.W. 197. 

(6) Order raising, if bar to subsequent suit 
for doolaration that property is liable to attach- 
ment under decree in prior suit. See LIMITA- 
TION ACT (1908), No., 116-5, 41 M. 33. 

Attestation. 

’ (1) Mortgage-deed, Two executants to a — At- 

testation in respect of one, Sufficiency of — 
Admission of execution, Question of attes- 
tation if arises in case of — Evidence Act 
(I of 1873). S. 70. 

When there are two executants of a mortgage 
deed, attestation may be according to law in 
respect of one of them and not in respeot of the 
other. 

When execution is admitted and due attes- 
tation not denied, the question of attestation 
does not arise or it it arises the maxim cmnia 
praesumuntur rite esse acta oomes in, unless 
there is evidence that the attestation was not 
according to law* Dhanna Lai v. Shambhu, 
47 Ind. Gas. 9. 

Batten, a.j.o. 

Reference : —43 Ind. Gas, 399»13 N.L,R, 
131. F. 

(3) Attesting witness to mortgage-deed called 
but not examined— Admissibility of document. 
Bee EVIDENOB ACT (I OF 1873), No. 31, 16 A. j 
LJ. 121. 

(8) Of documhnt, esaenoe of— Mortgage-deed 
— Boribe. if and when an attestor— Deposition 


AttestAitoii<-«(Con6{«ded) . 

,of scribe, if proves deed. Bee EVIDBNOB AOT 
(I OF 1873), No. 33, 7 L.W. 341. 

(4) Acknowledgment by mortgagor of Ws 
slgnatare to deed if sufficient* for purposes of 
attestation— Witnesses to see actual execution 
by mortgagor before attesting deed. Bee 
Mq^TGAOB (GENBRAL), No. 16. 9L.B R. 169. 

(5) Mortgage- deed executed by pardanashin 
— Signature appended behind pardah and be- 
hind witnesses— Attestation by witnesses on 
subsequent acknowledgment of hot signature by 
her son— Mortgage if valid. See MORTGAGE 
(General). No. lO, 34 M.L J. 545 (P.G.). 

(6) Of document before its execution if a 
proper— NAtuxe of — Requirements of law as 
to, if complied with by admission of execu- 
tant— Attestation if deals only with proof or 
validity of document. Bee MORTGAGE 
(General), No. is, (1918) M.W.N. 853. 

Auction puvohasep. 

* (1) Civ. Pro. Code (1908), 0. XXI, r. 93— 
Auction sale under old Code— Wo saleable cn- 
terest possessed by ^idgment-debtor in properly 
sold-— Bight to refund of purchase-money if 
enforceable by suit or by petition— Civ. Pro. 
Code (1832), Ss. 313, Repealing statute, 
Rules of interpreting— General Clauses Act 
(1897), S. 6 (c) and (e). Thlpumalaiiaml Maidu 
y. Snbramantan Ohettlar, 40 M. 1009*45 
Ind. Gas. J09. Bco Final Part, 1917, Gol. 166. 

(3) Civ. Pro. Code {Act V of 1908), S. 60 (c). 
0. XXI, r. Execution of decree—Bcde 
in execution— House of an agriculturist^ 
Exemption from liability to sale — Issue 
raised in a separate suit by judgment* 
debtor that house not saleable — Estoppel* 

In execution of a money decree passed 
against the defendant a house was sold and it 
was purchased by the plaintifi. The defendant 
raised no objection to the sale, which was duly 
confirmed. The plainiill, having obtained formal 
possession, brought a suit against the defend- 
ant for recovery of actual posset'sion. The 
suit was resisted on the ground that the defend- 
ant was an agriculturist and consequently 
the house was exempted from liability to sale 
under B. 60 {c} of the Gode of Civil Procedure : 
Held that defendant having allowed the auc- 
tion sale to take plaoe without ob'jootion and 
that the sale having boon confirmed, it became 
ooDolusivo as between the parties, and* the 
purchaser acquired a vested interest in the pro- 
perty sold and the defendant was precluded 
from questioning the validity of the sale and 
the t'itle of the purchaser. Lala Ram y. 
Thakar Prasad, 16 A.L.J. 691*10 A. 660* 
A7 Ind. Gas. 917. 

Banerji and Byves, JJ. 

References 39 A. 612 ; 38 B. 125 ; 34 0. 199, 
F.; B.A. No. 337 of 1910 (Allahabad). Not F. 

(3) Execution sale, Purchaser at, Mortgage 
prior to attachment. If bound by. 

A person who purobases, in execution of a 
decree, property subject to mortgage executed 
prior to attachment cannot acquire larger rights 
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Aactlon-purohaier— (Oon(int4£<i). 

than those which bis judgment ^debtor possesBr 
ed on the date of sale* Such a purohaser is 
bound by the mortgage and the mere fact that 
he had no notice of the mortgage or that the 
mortgagee did not have bis lien notified at the 
time of sale is immaterial. Bhalron Prasad 
V. Bheo Darshan, 45 Ind. Gas. 877=6 0«L.J. 
114. 

KANHAITA LAIi. AfJ.G. 

(4) Execution safe, Setting aside of— Pur- 
chase-money, withdrawal of, by — Subse- 
quent confirmation of sale — Duty of auction- 
purchaser to refund purchase-money — 
Person not party to purchase. Liability of, 
determination of~-JurisdicHon-^Civ, Pro, 
Code (1908). S, 161. 

When an auction sale was set aside, the 
auotion-purohaser was allowed to take out the 
purohase-money deposited by him in Court, and 
when subsequently the High Court confirmed 
the sale after reversing the order setting 4*t 
aside : 

Held, that the auotion-purohaeer was bound 
by the order of confirmation and must there- 
fore refund the purohase-money taken out by 
him from the Court. 

It does not seem to be in aooordanoe with 
justice, equity and good consoienoe that, in a 
summary miscellaneous prooeedicg for refund 
of money taken out by an auotion-purobaser, 
the Court should enter into an adjudication 
between the auction-purchaser and a person 
who is strictly no party at all to the prooeedings. 
Dallp Narain Singh v. Baljnath Ooenka, 46 
Ind. Cas. 376. 

MULIilCK and THOBNHILL, JJ. 

(4-a) Rent decree, In ’ execution ofSubse- 
quent purchaser tr: execution of mortgage 
^cree- Former if can oust latter --Even 
when no notice under Bengal Tenancy Act 
(VIII of 1885). 8. 167— Position of latter. 

A purohaser of a bolding under a mortgage 
decree cannot oust a prior purchaser under a' 
rent decree even though there had been no 
notice uod^r 8. 167, Bengal Tonanoy Act. He 
might be regarded as a second mortgagee with 
a right to redeem the latter. Snrat Lai y. 
Movlldhar. 46 Ind. Gas. 921. 

ROB and COUTTS, JJ. 

(fi) Civ. Pro. Code (1908), S. 36 and 0. XXI, 
f, 63— Court-sale subsequently set aside — 
Purchaser, order for refund to— Order, exe- 
cution of— Decree for maintenance charged 
on immoveable property, attachmehl of— 
Separate decree. 

A pozohaser at a Court- sale which had been 
anhsequently set aside, obtaining an order for 
refnnd of the purobase* money, can execute the 
order ae if It were a decree. Where such pur- 
chaser in executing the order attaches a decree 
(or maintenance charged on immoveable proper- 
ty, hiY proper oourse Is to apply for execution of 
the maintenanoe deoree, pnrchaee the mortgage 
interest and bring a separate suit under 
O. XXXIVi u 4, for sale* Alternatively, he 


Aaotlon-parchasev— (Oontintced), 

may as representative, of the maintenanoe 
deoree-holdei under O. XXI. x. 63 (3), attach 
and bring to sale the property of the defendants 
in the maintenanoe suit (a). Yenkataramana- 
murthl V. Sundara Ramiah, 39 M.L.T. 86fi 
=47 Ind. Oas. 690. 

SPBNOEfi and BAK;jbwbll, JJ. 

Reference :—(a) 32 M.L.T. 886. F, 

(6-a) When can impugn validity of his own 
purchase— No saleable interest in judgment- 
debtor - Suit for damages, when a proper 
remedy. 

An auction- purohMer cannot attack his own 
purchase except on the ground that the judg- 
ment-debtor had^o saleable interest. 

If he has bought a property, the title as to 
which is defective, and if he has been misled on 
account of any fraud or omission on the part 
of the deotee-holder. it will be open to him to 
seek his remedy against the deoree -holder by a 
suit for such damages as the law allows. Kbetro 
Mohon Datta v. Sheikh Dllwar, 3 Pat. L.J. 
516=46 Ind. Gas, 6Pt. 

MUIiLICK and THOfiNUILI/, JJ. 

(6) Aoknowledgmei^ of debt by judgment- 
debtor after attachment — Effect of acknow- 
ledgment. Bee Acknowledgment OF debt, 
No. 1, 33 O.W.N. 278. 

(7) Sale of mortgaged properties by decree in 
mortgage suit— Appeal by purohaser of one such 
property at revenue sale— Exemption of putoha- 
Mr from liability under mortgage— Exemption 
if enures for benefit of other defeudatfis- mort- 
gagors. Bee APPEAL (GBNBTBAL), No. 30, 3 
Pat, L J. 166. 

(8) Auotion-purohaser entitled to benefit of 
his purobase if rules of Code not strictly 
complied with— Deposit, of money by judgment- 
debtor not made within time and not made 
with applioation to set aside sale — Appeal by 
auotion-purohaser from order setting aside sale 
—Appellate order confirming sale— Judgment- 
debtor if oan aifply in revision. Bee ClV. PRO, 
CODE (1908), No. 344, 16 A li.J. 433. 

^ (9) Execution of decree— Purohaser at auo- 
tion— Transfer of property by auotion-purohasex 
—Vendee deprived of poBsessioo — Refund of 
money to his vendee by auetion- purohaser— 
Bait by auotion-purohaser for refund of money 
paid by him— Sale not set aside — Buit not 
maintainable. See OIV. PRO. CODE (1908). 
No. 367, 16 A.L. J. 611. 

(10) If representative of judgment-debtor* 
See OIV. PRO. CODE (1908), No. 61, 30 Bom. 

L B. 496. 

(11/ Default of, to pay balance of purohase- 
money— Expiry of date of payment in mean- 
while— Prinoiples of liability of defaulting pax- 
ohasex-^Notioe. Bee CiV. Pro. CODE (1908), 
No. 340, 7 L.W. 169. 

(13) Obstrnoted in sxeontioo— Order (ox pos- 
session passed in hia favour- Default of, to 
obtain* poasession— Bubseqneot snit by, for 
possession— Estoppel. Bee ESTOPPRIi, No. 6, 
28M.L.T.938. \ 



289 


DIQB8T OF 0A8E8. 


190 


laollon-parohftNV— >(Cono2w20d) . 

<18) Bzeoution of d^ofee against ghatwal^ 
Auction sale— Negotiations for resumption 
between ghatwal, Zemindar and Government*- 
Transferable right granted after auotion-sale— 
Property that passed at auction-sale* 8ee 
GBatwali Tbnubb, No. 1, 98 O.LJ. 983. 

(13-a) Ezeoution sale of minor’s property, 
whed minor not properly represented— Suit by 
minor for recovery of property— Auction-pur- 
chaser not being a party to suit,* if any avail— 
Minor if can be compelled to reimburse 
purohase-money of. See MlNOB, No. 5<b, 113 
P.R. 1918. 

(141 Title of, . if questionable;; by parties to 
ezeoution sale, after sale becomes absolute. See 
Mobtsagb (GENBBAL). No. 15-a, 91 0.0. 
400. . 

(15) Charge, if interest in land — Purchase of 
charge in Oourt-auction — Auction -purchasers if 
get any rights thereunder. See MOBTQAOE 
(Redemption). No. 14, 9 l.b.r. i69. 

(16) Mortgage decree fof sale- Sale in ezecu- 
tion of money decree against same property — 
Subsequent sale under mortgage deoiee — Pur- 
oha^r under money decide if entitled to posses- 
sion Against purchaser in mortgage sale. See 
MOBTCAGE (Sale), No. 5, 42 Ind. Gas. 624. 

(17) Malabar otti mortgagee if oau enforce 
pre-emption against purchaser in oompulsory 
sale. Bee PRE EMPTION. No. 16, 34 M.L.J. 
412. 

(18) In ezeoution sale — If representative of 
decree-holder. See RESTITUTION, No. 1, 41 
M. 467. ^ 

09) Delivery of possession to plaintiff in his 
suit for possession— Appeal by defendant— 
Putohase and possession of property in sale in 
ezeoution of mortgage decree against plaintiff— 
JBigbt of defendant after suooeeding in appeal 
to recover possession from auction-purchaser — 
Auction-purchaser if representative of plaintiff. 
See RESTITUTION, No. 3. 27 (j’.L.J. 489. 

Auction Sale. 

(IX Fraud in publishing or conducling sale — 
Applioation io set aside rejected^Appeal -J^o 
second appeal-^Oiv, Pro. Code {Act V of 1908), 
O. XXI, r. 90, 8 104, 0. XLIII, r. 1. 8heo 
Praaad Singh v Mutamraat Premna Kaar, 16 
A.L.J 920»>40 A. 122-43 Ind. Oas. 629. Bee 
Final Part, 1917, Col. 167. 

(2) Deoree-holder purchasing property in 
auction sale— He ie bound to obtain possession 
in ezeoution proceedings— He cannot maintain 
separate suit for possession. See OlV. Pbo. 
CODE (1908), No. 82. 44 Ind. Oas. 663. 

(8) Held by Court — Bid of one person, if oan 
be used by another— Bidder's consent. Effect 
of. See COURT AUCTION, No. 1, 21 O.C. 212. 

(4) Suit to set aside alienation by widow— 
Plaintiff to prove doing by widow of ao^ neces- 
sarily resulting *in transfA^Defsnoe of mort- 
gage suit abandoned by widow after slight 


AnetloB Sale— (Oonelttdccf), 

oontest-^Ezeoution sale by Court if amounts 
to private alienation— Auction or Court^sale 
when may be considered as private sale. See 
Limitation aot (1908), No. 167, 36 M.L.J. 
364, 

(6) Piirohase at auction sale — Profits to 
aooEue from date of sale. See RlOHT OF SUIT, 
No. 1, 46 Ind. Cas. 248. 

(6) Acquisition by grove holder of superios 
proprietary rights through mheritanoe— Auction 
sale of superior proprietary rights to third 
person— Auotion sale whether affeots also rights 
of grove holder in grove. See VENDOR AND 
PUROHASEB, No. 9, 21 O.C. 263. 

Award. 

(1) Application for enforcement of^Presenoc 
of all arbitratoTSt if neceasary. Abu Hamid Y. 
Qolam Barwap. 26 OL.J. 396-22 C.W.N. 
801. Bee Final Part, 1917, Col. 167. 

'^(g) Private reference to arbitration — Costst 
award of -^Written notice. 

An absence of written notice to one of the 
defendants does not necessarily invalidate an 
arbitration proceeding (a). 

Where an order for ooets was made in an 
award made on private references to arbitra- 
tion, which could be ezpunged and the re- 
mainder of the award would thereby remain 
unaffected : 

Held, that the award oould be enforced to 
that eztent. 

Queers :— Whether the principle, that when 
a suit has been referred to arbitrators, they 
have authority to deal with the ooets of 
reference and the award, oan be extended to 
private references to arbitration? Mohendra 
Nath Das v. Mohllal Kolay, 97 G.L.J. 104- 
43 Ind. Gas. 770. 

MOOKBBJEB and BEACBOBOFT, JJ. 

References : — (a) Oswald v. Earl Orey, (1856) 
94 L.J.Q.B. 69. (b) 1 B.L.R.O.C. 144, R,; 91 
{ C.L.J. a«8. DM. 

(3) Failure io sign the award by one arbiira^ 
tor— Validity. 

The fact that an arbitration award was not 
signed by one of the arbitratorsi is not a suffi- 
oient ground for setting aside the award, 
Manphool y, Sahl Rami 48 Ind. Oas. 154. 
WALSH, J. 

References :— IB M. 39; 37 A. 456. F.* 98 
A. 408, Visa. 

(4) /irbitration — Fixing of date for filing 
award — Award made before that date— 
Filing of award beyond that dafe— Courf, 
Competency of, io receive— Civ. Pro, Code 
(Act V of 1908), Sch. II, para % 

When a case is referred to arbitration it is 
the duty of the Court to appoint a date within 
whiob the arbitrators are to make their award. 

Where in a oase referred to arbitration, the 
award was filed after the date fized by the 
Court after ezieneions from time to time, but 
was found to have been before the date fized 
for filing it: 
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Award^(Con^inttfd), 


Reldt that the award was one which it wa^ 
oompecent to the Oouct to leoeive. Mohan Lai 
T. Baz Khan, 46 Ind. Oas. 834. 

LINDSAT, J.O. 

(5) Arhiiration^ Reference io^ of all matters 
in dispute^ toithdrataal of portion of claim 
after, Validity o/— Two successive awards 
one modifying other — Decree setting forth 
both, if valid. 

One oi the parties to a suit ought not, after 
having referred all the matters in dispute to 
arbitration, to be allowed to withdraw a portion 
of the claim without the consent of the other 


share under the Hindp Lhw. The parties, 
after the settlement of the issues, referred all 
questions of fact and law to arbitrators, who 
decided that the plaintiff was entitled to a life 
interest in a fourth share in the properties, 
subject to its becoming an absolute interest in 
case the plaintiff married. On objeotion being 
taken to the award tHat it was illegal on its 
face as it proceeded on the ground that the 
plaintiff though not born blind was not entitled 
to his full rights in the family : held thAt where 
an arbitrator has applied his mind faouestly and 
has arrived at a deoision to the best of his 
ability, the faot t6at a Judge might take a 


A suit for partition of certain moveable and 
immoveable properties having been referred to 
arbitration, in whioh all the issues in the oase 
were to be decided, an arbitrator made two 
successive awards, the second modifying the 
first. The Courc, being of opinion that the 
award was valid, directed a decree to be drawn 
up, which decree set out both the awards atid 
the plaintiff was allowed to withdraw his claim 
with regard to matters *iiot decided by the 

^^Beld, that the procedure adopted in this case 
was one whioh should not be allowed and that 
the decree and the awards should be set aside 
- and the oase tried by the Court below in 
accordance with law. Puma Ohandra Haider 
V. Kooja Beharl Haider, 46 Ind. Oas. 477. 
CHATTERJEA and Walmsley, jj. 

(6-a) Arbitration, Agreement to refer to, of a | 
non-compoundable criminal case-^Coniract \ 
Act (1873). 8. 33 — Public policy, such 
agreement if against-- Award of arbitrators, 
Enforceability of. 

The plaintiff having instituted a criminal 
oase against the defendants, making various 
charges, principal one being cheating, a non- 
oompoundable oase, the ilagiatiato retorted tbo 
oase to a gentleman for enquiry with tne 
suggestion that perhaps he would be able to 
effect a settlement between the parties. An 
ekrarnama having been drawn by whioh the 
parties agreed to refer their difference to 
htbitratots, the Magistrate dismissed the com- 
plaint. The result of the arbitrator’s meeting 
was an a^ard in favour of the plaintiff and in 
an application to have it filed : 

Beld, that as the agreement to refer to 
nrWtration was entered into in order to stifle a 
criminal proseoutioD, it was in esseuoe a bargain 
and hence against public policy and that the 
award was invalid >iQd therefore not enforceable, 
Thandamoyee Bail v. ffoonamanl Bail, 47 
Ind* Cas. 5QC. 

WAliMSLBV and Pantck, .u, 

(6) Grounds on which it, may Ite set aside— 
Illegality patent on face of award -Award 
based on erroneous view of law -Civ. Pro. 
Code (VJ03}, 8$ 14 (cf, Seh. 11, Scope of— 
Suit for partition— Defence of blindness. 

In a suit by a Hindu for a share by partition 
in the family properties, the defence was that 
he was born blind and hence not entitled to any 


different vievuyas not a ground for bolding that 
the award was iAogal on its face and so invalid 
under H. 14 (c) of Soh. II, Oiv. Pro. Code (a), 
S. 11 (c) of the second Schedule to the Oiv. * 
Pro, Code should be confined to oases like tbo^e 
where the arbitrator perversely and manifestly 
misapplies a rule of sucoessiou or applies to the 
parcioB a rule by whioh they are not bound. 
MadepalH Yeokataswami v. Hadepalll 
Suranna. 34 M.L Jf 323 = 24 M L.T. 60 = 8 L. 
W. 203 = 45 Ind. Gas. 644 = (1918) M.W.N. 483 
= 41 M. 1023. 

I BESHAQIRI AIT AH and NAPIEB, JJ.^ 

References (a) King and Duveen, In re, 
(1913) 2 K.B. 32 ; 18 0. 414 (P.O.) ; 20 C. 167 
(P.C ) ; Adams v, Great North of Scotland By, 
Co„ (1891) A.C 31 ; 19 O.W.N. 476, Bel. on ; 
British Westingkouse Electric and Manufactur- 
ing Co., Ltd, V. Underground Electric Railway 
Co. of London, Ltd., L.E, (1912; AJ). 673, 
Expl \ Landaner v. Asset, (1905) 2 It. 13. 184, 
Not F,‘, Rodgkinson v, Femie, (1857/ 3 C.B. 
N.S. 189, doubted, 

(7) Attachment of properly subject to arbitration 
during pendency of such arbitration— 
Delivery of award^ before sale—Rights of 
purchaser subject to rights created by award 
—Civ, Pro, Cods, S. 64. 

S. 64 of the Civ. Pro, Codo affects only pri- 
vate transfers *made during the subsistence of 
an attachment, 

Where during the pendency of certain arbi- 
tration proceedings, properties in dispute 
therein were attached but before the Court sale, 
the award was made ; 

Held that the purchaser took the property 
only subject to the rights created br the award. 

KasI Yfiwanathan Ohettlar t. Ramaswaml 
Athlthanav, 35 M.L.J. 441=8 L.W. 533=24 
M.L.T. 477. 

Spencer and Kbishnan, j.t. 

(8) Civ. Pro, Code, 8ch, II, 8s, 12. 14 (3)— 
Limitation Act, Art, Arbitration- 
Award by two out of three arbitrators— 
Third arbitrator not taken into consideration 
—Illegality. 

For the final award to be valid, it is essential 
that all the arbitrators should be present at all 
the meetings inoluding the last, that witnesses 
should be examined in the presence of all, and 
that all should ooninlt togetlfer as to the form 
that their award should take (a), , 
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Award— (Oon^iniMd) . 

Art. 168 of the limitation Aot baa no appli- 
cation to prooeedioga tinder B. 13 or S- 14 of 
Boh. II of the Oiv. Pro. Oodei and there is no 
period fixed for making applioajtion to remit an 
award for rcoonsideraliou of the nrbitratora 
owing to some illegality of the award apparent 
on the faoe of it (6), Appayya v. Venkata- 
aami, 24 M.Ii.T. 102=6 li.W. i71«(1918) M. 
W.N.»477«47 Ind. Gas. 697. 

BPfiNOEB, J. ^ * 

Bo/erences (a) 7 A. 523 ; 12 M. 113 ; 26 
O.L.J. 396. F. (61 24 M.L.J. 483 ; 33 C. 498, F. 

■ 

(9) Civ, PrOf Code {Act XIV of 1682), S, 375 
^Aioard filed by patios ’^Accepted by 
Court— If requires registration ’‘liiqisira- 
tioH Act, 8s, 17, 49. 

Under the Code of 1882, the parties to a suit 
filed fin award which was apparently accepted 
by the Court, but there was no evidence tnat 
the award had been embodied in a decree aa 
the records had been destroyed. 

Heldt that the award hift’iug been acted upon 
by the Court dees not require rL-gistcatiou (a). 
Rammioiii Varadlah Naldu v. Rammlnai 
Thipplah Naidu, (191^;) M.W.N, 134 = h, 
W. 3/9«43 Ind. Cafa. 697. 

Walhs, C.J. and OliDl'iEjuD, J. 

Beferences : - (a) 20 A. 171 (P.G ;, F.; 36 M, 
46. D, 

(10) Arbitration— Award made decree of 
Court— ‘Management of temple of vitlagers — 
If s?fisme can be altered by majority of vd^ 
lagers without intervention of Court— 
Pleadings — New point if can be raised— 
Consent decree. 

Where a dispute regarding the management 
ol a privnte temple wa!) referred to arbiiration, 
and the award passed in pursuance thereof wa:. 
embodied as a decree of Court, a majority of 
villagers cannot, sometime Uter and without 
the aid of the Court, ret aside (ho provisions ol 
the award as regards the mau igemonl. .a;, 

A consent decree caunct bo set aside by the 
consent of parties v/ithout the aid of the 
Court (6). 

The proper course to have the scheulc 
modified lu buch a ease is to bring a suit .or the 

same. 

The Court should ?iot go into a question not 
raised in the pleadings- 

i'ttdaaiutt Atyar, J.— When a t emple is alleged 
to belong to a fiaotua>iiig body oJ persons like a 
caste and not to thfi pabho, it should be stn^dly 
proved. Yegnarama Dlkihitar v. Oopala 
Pattar. ll9l8)M.W.N. 696 = 8 U.W. .J57 - 17 
lad. Cas. 648 (F.B.). 

WAFirJS, O.J., SADABIVA AIYAU and 
BrENOEB. JJ. 

Beferences '(u) 29 M, 283, F. (b) 10 P.D, 

161, F. 

(11) Construction of— Alienation— Condition 
restricting alienation, whether binding upon 

13 


Award— >(ConfinMad), 

person not expressly mentioned— Personal 
* covenant— Bestraint on alienationt 

Held, that a term in an award, which 
restriota the alienability of property for an 
indefinite period, ought not to be hold binding 
upon a person or a olass of persons not express- 
ly mentioned as being bound by it. 

The question of partition of anoeatral pro- 
perty between two brothers R and L., having 
been referred to arbitration, the arbitrator gave 
his award by which a haveli valued at Rs. 6.00Q 
WHS to go to R.| and a shop also valued at 
Rs. 5,000 was to go to L. The award furthet 
provided that, if L wished to sell the shop owing 
to pressing nooessity, he must sell it to R ox 
R*s descendants at the fixed price of Bs. 5.000 
and thac he bliould not be competent to sell it 
to any one else ; R and L having both died, the 
sons and wido^ of L sold the shop to defendant 
No. 1, who had knowledge of the award and 
the conditions laid down by it. Thereupon, 
the boo-j of R instituted the pioscnt suit, 
pitying that, as the vendors had no right to 
s{?ll the shop contrary to the terms of the awaid 
and a? the alienation was void as against them, 
they might be granted a decree for possession 
of tho ohnp DU payment of Ks. 5,000. 

Hf'd ' j> that tho restriction contained in the 
award vims personal and peculiar to h aud, being 
in dc og'iticn of an owner's ordinary legal 
righte, oouid not rightly or equitably be 
I ooustrued as by imphoation to extend to the 
I heirs of L who were not. therefore, bound by it; 

; (2) that the sale was consequently valid and 

the phiintilfs oould not challenge it. Dlwan 
Chand v. Hakim Ral, 37 P.L.R. 1918 = 89 P, 
R. 3918 = 28 P.W.R. 1918 = 43 lud. Cao. 674. 

RATTIGAN, L J. and BHAH DiN, J. 

(12) Civ. Pro. Code (Act V of 1908), Sch. II, 
para 'AQ— Arbitration- ’Dispute about parti- 
tion of agricultural jovU property— Private 
reference to arbiuation — Award settling 
shares of parties— Application to file award 

! in Court, whether maintainable, 

’ Held, that an avvaru, which docs not parti- 
; tion agcicuIUiral land but merely settles the 
sharsM o! thf i. -rtie^;, ijia> be filed in Court. 

I Wherr., ihet ^ riispute- roiAting to the 
! partuion M j^int pr'pL‘n>, including agcioul- 
! tui’al iHDd. WM privately referred to cirbittaCioo, 

I and or.f of ifco parties applied undor para. 20 
! of the S;j*‘ ud Scbcinlo cf the .^iv. Pro. Code, 
j for the fill lv;' I [ ine awird in Court 
; that., lIil .^wrtid did not aotually 

■' partition thr laud, there cMild be 

; no c’ijcr'i n t'. tho filing of the award, 
i Oovind Lai y. Muni Lai, 79 r.L.K. 1918=81 
! P W.'t l91S = 4r> furi. ICG. 

I SCOTT-SMITH, J. 

References 63 P.R. 16913 ; 117 P.R, 1916« 
107 P.W.R. 1916; 70 P.L R- 1917; 34 Ind. 
Cas. 192. F, 

(13) Decree— Appeal— Civ. Pro, Code {Act V 
of 1908), Sch, 11, paras. 17, 20, 21, scope 
and applicability of— Application to file 
atvard made before delivery of award— 
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Amard-^iCofUinued), 

Order, whether appealabU-^Alaterial irrt* 
gularity in proceedings of arbitrators^ 
Bevision, 

Beld, that para. 20 oi Boh. II of tho Otv. 
Pro. Code, ptesoribea the procedure to be 
followed in reepeot of an application for filing 
an award, which has already been made with- 
out tho intervention of the Court and does not 
apply to a case where, up to the date of filing 
of the application, the arbitrators have not 
made their award. 

Where, therefore, tho parties to a dispute 
entered into an agreement to refer it to arbitra- 
tion and after the oommenoement of prooeed- 
ings by the arbitrators but before the delivery 
of any award, the plaintifi m^dd an application 
under pirasi 17, 20 and 21 of the Second 
Schedule to the Civ. Pro. Code, whereupon the 
Court made an order directing the award to be 
filed in Court. 

Eeld, that the order was not one under 
paras. 20 and 21 and was not, therefore, appeal- 
able. Allah Din v. Mt. Badahah Begam, 90 
W.R. 1916 = 45 Ind. Cai. 647. 

SCOTT SMITH, J. 

Be/erence C.A. 2036 of 1917, F, 

(14) Arbitration — Finality of award-- 
Grounds on which it can be guestioned-^ 
Corruption or illegality— Appointment of Court 
as arbitrator how far affects principle of finality 
Of, Maang Kala v. Ifaung Malk. U B.R. 
(1917), 4tb Qr., 36=44 Ind. Caa. 622. Bee 
Final Part, 1917, Ool. 169. 

(l4-a) Arbitration— Judgment in terms of— 
Appeal it lies from. See APPBAL (Genbual), 
No. 23 d, 46 Ind. Oas, 785. 

(15) Submission of claim to arbitratim— 
Award given— Claim merged in award— Suit to 
recover Bs. 45 directed to be paid to plaintifi 
by award— Suit id one cognizable by 8mi>ll 

'Causes Court— Sait not one for specific perform- 
ance of contract— SecoD'l appeal if lies in such 
suit. Bee Appeal (Second appeal), No. 26, 
U.B.H. (1918). 3rdQ‘ . 109, 

(16) Reference to arbitration— All parties not 
joining therein— Validity ol award. See ABBl- 
ICBATION, No. 2. 27 O.L.J. 339. 

(17) Omiesiou of plaintifi tc appear before 
arbitrators— D:sm‘ id il of suit by arbitrator— 
Ddocee on award - Rv*m ‘dy of plaintifi -Award 
to be treated as not having determined matters 
referred— Rem isai on of aw.ard for reconsidera- 
tion, proper remedy. Bo- AhbiTRATION, No. 5, 
22C.W.N. 933. 

(l7-fl) Arbitration , R'.IereLce to private, of 
BUbj'‘Ct-matter of hs w.ihout authority of 
Court. Validity of— Award f'o such reference if 
amounts to adjustment U'^der Civ, Pro. Code 
(1908), 0. XXIU, r. 3. See AlUUTttATlON. 
No. 6 a, 46 Ind. Cai). 902. 

(I8> Arbitration without rofercnce tc Court — 
Oral award— Award not followed by any docu / 
mmt nor made a rule of Court— Award if a ( 
judgment. Bee AUBlTRATlOii, No, 7, 34 M.L.J. 
164. 


Award— tConcftfded). 

(19) Orders refusing tc file award on matter 
referred to arbitration without intervention of 
Oourt and thoio referred to under para. 1 of 
Boh. II of Oiv. Pro. Code, differenoe between— 
Application to file award on private arbitration— 
Bttbaequent refeienoe to new arbitrator through 
Court— Applioation to file second award— Order 
setting aside award,' whether decree— Appeal. 
See ARBITRATION, No. 10. 154 P.W.R. 1918. 

(20) Made without any representative on be- 
half of minor, validity of. See ClV.'PRO. CbDB 
(1908), No. 648, 23 V.L.T. 89. 

(21) During pendency of attachment— Put- 
ohase in ezeoutien sale thereunder made long 
after award— Award not private transfer— Pur- 
ohase In execution sale subject to decree on < 
award. See LiS PENDENS, No. 2. 35 M.L.J. 
441, 

(22) Maintenance, Decree for, iu- terms of— 
Charge on immoveable property created by 
award— Decree if capable of execution personally 
without bringing ohalrged property to sale. Bee 
Mahomedan law (Maintenance), No. i, 
46 Ind. Oas 169. 

(23) Part of, partitmoing immoveable* pro- 
perty, Suit to enforoo a— Court of Small Causes, 
Cogaiz ability by, of. Bee PROVlNOIiL SMALL 
CAUSE COURTS ACT, No. 13 a, 22 C.W.N, 66, 

(24) Signed by parties as well as arbitrators— 
Suoh award il requires registration. Bee 
REGISTRATION ACT (1908), No. 18, 139 P.W. 
R. 1916. 

Award Decree. 

Reversioners il bound by aw.ard or compromise 
decree against widow. See HINDU LAW 
(WIDOW;, No. 7, 20 Bom. L.R. 917, 

Bailment. 

Delivery of goods for being ferried aoross river 
to ferry licensee— Loss of goods by sinking 
of boat while under mooring— Liability of ferry 
liooDsoo if that of carrier or bailee, See COMMON 
Carrier, No. 3, U.B.R (1918), 4th C^r. 120. 

Bailor and Bailee. 

(1) Shipping— Delivery to be taken at wharf— 
efonsignee’s delay to take delivery— Position 
of ship owner— Bailee, See CONTRACT ACT, 
Ho. 71, 8 L.W. 4 (P.C.). 

(2) Goods delivjred to Q.I P, Ry. for delivery 
at station of E.I Ry. — Risk note — Loss of 
goods— Conditions of liability of Railway. Bee 
RAILWAYS ACT, No. 6, 14 N.L.R. 122. 

Bank. 

Official Liquidator of, not agent of bank 
but officer of Crown See ALIEN ENEMY, 47 
Ind. Cas. 122. 

Banker and Ouitomer. 

Banker— Draft drawn against skipping docu- 
ments, under 0 . i. f. contract— Draft sent to a 
Bank for collection — Presentment of draft 
for payment — Drawee paying the draft and 
receiving documents — Policy of insurance 
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Banket and Onitomer— (Conc^uddd); 

no< among doeumerUa — Bankar remitting 
the money to hta principal the aame day-- 
Cable advice to the principal of the payment 
— Drawee subaequently discovering miatajte 
in the documents of the omission of the policy 
—Drawee calling upon the Bank to stop payment 
— Refusal of the Bank to do so— Liability of the 
Bar^ to refund the moneif— Contract Act (IX of 
1879), S. Tt— Section governed by estoppel— 
Principal and agent, Solomoq J'acob v. The 
National Bank of India, Ltd., 19 Bom. Ii.B« 
789»42 B: 16. Seo Final Part, 1917. Col. 
171. 


Benamidar. 

(1) Auotiou-purohaser, lor jadgment-debtoc 
— Ezecuiiou sale set aaido uoder B. 173, 
Bengal Tenancy Act (1885)— No appeal— ‘Civ. 
Pro. Code (1908). S> 47, Benamidar, inapplicable 
to. Bee APPEAL (GENERAL). No. 93 c. 46 
Ind. Cas. 748. 

(2) Possession, Bait for, of immoveable pro- 
perty— If can mainlaiif*, See POSSESSION, 
No. 5, 45 Ind. Cas. 794. 


Benarai Traoiaotlon. « 

(1) Ejectment — Benamidar — Fictitious suit 
—Fictitious sale—Courtt if can enforce unreal 
title. SuFoodra Nath Qhoie v. KaKgopal 
Mojumdar. 26 C.L.J. 333«22 C W.N. 367*42 
Ind. Caa. 431*4’6 0. 920. Sao Final Part, 1917, 

Ool. 174. 


(2) l^pnamidar, decree againstSale of pro- 
perly held in beuami in execution of decree, 
if binds beneficiary— Symbolical possession 
delivered, if binds beneficiary. 

Although a dooree against a benamidar may 
bind the beneficiary, symbolioai possession 
delivered in ezeoutiou thereof is of no avail 
except against the actual party to the suit or 
the proceeding in execution, and the beneficiary 
who was no patty to cither is not afijcted by 
it. 

Quicre . — Whether when a money- decree has 
been obtained against the benamidar, the 
beneficiary is necessarily bound by the sale of 
the property hold in beuami in execution of the 
deoroe. SatUh Chandra Sarkar v. Brojogo- 
pal Dutta. 22 0.W.N. 807 *46 Ind. Cas. 104. 
BlCBAUDSON and BEACHCROFT, JJ. 

References : — 19 CiIi.J. 34 ; 8 C.L.J, 805 ; 6 
C.L J. 472. li. 


(3) Jienami transfer to effect fraud —Fraud 
carried out—Tra7isfetee*s suit for possession 
under the transfer— Plea of benami character 
of transaclion—Sustainability. Yodlaoa Ka- 
mayya v. Oadlia Mamayya, 32M.rj.J. 484» 
43 Ind. Cas. 352. Bee Final Part. 1917. Ool. 
352. 


(4) Mortgage executed benami with fraudulent 
intention —Fraud not carried out— Suit. on rnort- 
gaai by real mortgagee — Maintaitiability, 

Rajagopalaohav v, Sundara CBietty^ 33 
M.L.J. 696 » 46 Ind. C 


1917i Ool. 176. 


. Oasi 332. Bee Final Pact, 


Benami TraniacUon— (Confinned). 

, (6) Promissory note— Promisor— Promises— 
Benamidar, Right of suit of. 

Where two persons eieonted a promissory 
note to the plaintiff benami for one of them* 
selves (the promisors), and the plaintiff brought 
a suit to recover the amount : 

^eld that the promisee of a note, of which he 
is in part the promisor, cannot maintain suit, 
and, therefore, the plaintiff, who is his 
benamidar, also cannot maintain the suit, 

A benamidar cannot be in a better position 
than the real party. Raman Chetty ¥. Paiu- 
pathl Iyer, 24 M.L.T. 602. 

AYLING and BESHAGIBI AIYaB, JJ. 

(6) Test for 'determining nature of transaction 
—Estoppel— Transfer by ostensible owner— 
Transferee, duty of—L&gal owner in pos^ 
session —Gonstruettve notice— Transfer of 
Property Act, 8. 41. 

Held, that:— 

• 1. The souroo ofthe purohaae-money is a 
very important faoLor in determining the 
question whether a, transaction is not benami. 
Actual poBsession or receipt of rent of the pro- 
perty is another criterion. 

2. Whore the real owner has all along 
remained in possession and enjoyment of the 
property, that oiroumstance is oonstruotive 
notice of ihe benami nature of the transaction. 

3. A person involiiog the plea of estoppel 
must clearly plead precise facts which led him 
to believe that his transferor was the real 
owner and must show the precise nature of the 
enquiries ho relied on* 

In a suit for a deolaraiion that plaintiff was 
the sole proprietor of the property in dispute 
and that defendant No. 3 had no right to mort- 
gage i share thereof to defendants Nos. 1 and 
2, it appeared that although the house was 
purchased in the names of defendant No. 3 
and his brother, the purchase-money was paid 
by their father, the plaintifi, who was also 
either in possession ur in receipt of rent from 
the tenants and whose name was entered in the 
Municipal Committee’s registers with respect 
to the payment of the house. tax : 

Held, (1) that the real owner of the property 
was the father and that the sons wore merely 
beriamidars ; , 

(2) that all the external indicia of ownership 
being in favour of the father they ought to 
have put the mortgagees upon an enquiry 
which, if prosecuted, would have revealed the 
facts that the mortgagor was not entitled to 
deal y?ith the property ; 

(3) that in view of the above findings, the 
mortgagees were not entitled to avail them- 
selves of the plea of estoppel. Ram Sarup v. 
Maya Shankar, 46 P.K. 1918*45 F.L.B. 1918 
*33 P.W.R. 1918*43 Ind. Cas. 666. 

BUADl LAL. J. 

Reference IQ W.R 166*11 B.L.R. 46 
*I.A. Bup. Vol. 40*3 Bar. P.C.J. 656 (P.C.), 
F, 

7) Purchase by father of property in son[s 
name— Presumption of advancement 
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BenamI Traniactlon— (Conlinued). 

arises— 'Indicia of benami transactions—^ 
Sale by son to another^ if valid— Estoppel 
of father. 

The purchaao by a father, whether a Hindu 
or Mahomedan. in the name of one of bis sons, 
gives rise only to the produmption that it is a 
benami purohaso and not Lh?it lu is an advanoe- 
ment in favour of that son. * 

Facts, held conolufiveiy to icdioate benami 
nature of transacuons pointed out. 

Where it is shown ^bat tbc son’s vendee bad 
knowledge of facts, viz , doubtful title of the 
son, anticipation of some dispute, doubu as to 
son’s ago aiid capacity to conlraot, which 
ought to have put bim upon an inquiry as to 
the son’s and that ibo waiideo bad also 
direct notice, m the nb^ipc of a warning from 
the Bub-Kign irar bciorc: whom the son and the 
vendee appeared far regisLraliou of tbeir sale- 
deed, of Liie f<uher’s claim to the house, the 
father is nut -'eiGyped from denying bis son’s 
title to Cho hoU 'C and no cqaiiics arise jn 
favour of tbe son’s vendee, as ne entered into 
the transaction with his eves open. Gulam 
Daatgir v Teja Singh, *73 P.R, 11)18 — 159 
P,W.R. 19.8=^17 IiKi. Cas. 36?. 

SOOTX-8:yiiTlI a.jd bIJADI LAL, JJ. 

Referen ts : - 6 M 1 A. 53 ; 13 M.I. A. 28*3 ; 
13 W.R. 1 IPX / : 22 C. 009, R. 

(7-d) Purcha$K. by Government servxnt of 
property i;z another* a name— Disobedience of 
Government orders, if confers title to pro- 
perty acQuirea— Possession of benami ptir- 
chaser for more than 12 years, confers title 
by adverse possession. 

Where the real purchaser of property is a 
Government servant, who parohaees it benami 
because of certain Govornmeot orders prohibit- 
ing Government sirvanta .^rom acquiring landed 
property in tho disurict where they are employ- 
ed, the real purchAser acquires no title under 
the benami deeds of purchase. 

But if such a benafni puich'<iscr, or bis heirs 
holds proprietary possession of the property 
against the original sellers or owners or 
ostensible purchasers for more than 12 years 
from the date cf the purchase, bo acquires a 
good title to tho properly by prescription. A 
title void in ila incopeion beoomes a good title 
by virtue ef more ibaa twelve years’ adverse 
poBsession. flajjad MIrza v. Nanhl Khauam, 
47 Ind. Cas, 691. 

* LINDSAV, J c. 

(8) Benamidar' ' right 'f aotion in general. 
Bee CIV. Pito. Code i:908E No. 307, 7 L.W. 

301. 

(9) Benarnidar alio wed to pose ostensible 
owner and to alienate ptopfrt > — BtoM owner 
whether can deny tiU(3 ci her. wTiidar. bee 
BSTOrrKL, No. 8, 12C P. W.lt. 1318. 

(10) Nature of suits by benarnluar. See 
MOBTOAGB 'GENEKAL), No. 11, (ifUS) jM.W. 
N. 107 

(XI) Money supplied by father— Purchafie in 
son’s name bonami. Boc BjuEABib'G.s, No. 9, 
136 P.W.B. 1916. 


Bonaml Traniaotlon— (Oonoltidsd). 

(13) Property alleged, to bo held in benami 
for insolvent if may be recovered without suit. 
%e Provincial IneipiiVenoy act (ill of 
1907), Nos. 10. 14. 16 and 27, 23 C.W N, 700, 
702,704,709. 

Beneftt Society. 

Of'ganiz:itio!i pHce capital at dispose! of 
members in turn nn payment cf monthly 
Bubsoriptions “Uip.M of subi^triber ter claim 
refund of part subnoriptiou. Sec SUBSCRIP- 
TION, No. I, 77 P.R 1918. 

Bengal Allavlon anS Dllavlon. 

Bee Ben. Reg. XI OF 1825, 

t) 

Bengal (less Act 

See Ben. Act IX of 1880. 

Bengal Civil Courts 
See ben. act XH OF lS87. 

Bengal Land Redemption and Foreclosure. 

See Ben. Reg X^U of ISOR. 

Bengal Land Rcgl^itratioA Act (Vll of 1876). 

tlnqusry undor, if j icfici.ai pro!'ocn>i»g. See 
JUOlOl AL UROC-JKnWO 47 Tl d, ClP. 7l0. 

Bengal Laud Revenue Asiesiment. 

See Ben. Reg J of 3901. 

Bengal Laud Revenue Sales 
Bee Ben. Act XI of 1869. 

Bengal Municipal Act 
See Ben. Act ill of iS^^i. • 

Bengal Patel. 

Bee BEN REG VIII OF 1819. 

Bengal Patnl Taluks. 

Sec Ben Reg YllfOF im9. 

Bengal Tenancy Act. 

See Ben. act VH of 1869. 

See Ben. \QT VlII of 1b85. 

Bequests. 

(l) Perpetuitietf, Rule against, if subject to 
charitable beqmst - English rule as to 
bequests, Applicability of, to India — 
Succession Act \X of lbG5), Sfi. 10 1, 105— 
Bequest to oie chu>ch ana on breach of 
condition to anotlur— ll^moU'tus:^ ' - Validity 
of bequest. 

B. 101 of thr; Succession Act applies to all 
bequesto, wbethor they two ot a oharitable 
nature or not. 

The question as to the validity of a bequest 
on grouud of romotenc-SH. docs not depend upon 
what did in fact happen but upon whether 
under the terniK of Uie will the bequest might 
be delayed bt^^yonu the time specified in 8. 101 
of the SuoceHBion Act. 

The positive language of the Sucoou&ion Act 
as contained in the provii^ious of S. 101 is 
sutfioipnt to preclude the application of the 
Eogliab Law. 

A bequest of certain properties to a ohucob 
subject to certain conditions was made by fr 
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Beqaeiti— (Cone 2 tii 0 d). 

testator with the provision that the properties 
shall be made over to another ohuroh, in case 
the oonditions should Qvor be broken or in 
any way infringed. 

Beldt that the gift over to the other ohuroh 
was invalid on ground of ri^motenosH, J. H. 

Jones V. Admlnlstrator Geneval of Bengal. 

47 I&i. Cas. 

Sanderson, o.j. and Woodroffe, j. 

(2) See Hindu Law— Wild. 

Berar loam Rules. 

Rule 14 (2j-'Toinpofaty alienation by vv^y 
of lease— Sancuidn of (Jominiijifionur if nquiced 
for suoh aiicnatiou. See SERVICE Qrvnts, 
No. 1, 11 ix.L.K. 12. 

Berar Land Revonue Cods. 

(1) Ss. 4 (6), SG. 87, 20G — Pro-emptioDi 

Right of, uuder S. 205— Rt'^oginzod division of 
a Survey number, Occat^iA oi. iu dtflnod in 
S. 4 (o)— Sau ciividi-jri by iigriiLmeno of partiei, 
Right hovi allcoua i,. :a;,c; a Hnjord of- Rights, 
Oilicer in oh.u'ge of, if auiticriZod to reouguiza 
divi'^iun of Survfc.y -Diwdion of Survfcy 

number and dih.(iiio;, S.i"»..y t^auiber, Ljdcjret.ce 
between, aoaer S. tG * twrvoy numoer** 
in S. 87, MjaiJiug J, Sea FUU-EMrTiON, 
No. li-a, 12 IniU O'ie, i4J. 

(2) 3, 78 ijua uuant — Burden a/ 

preoj 

In A ifuili for t'js?et.meot w^o>’ea tenant pkada 
tihat he is an anii-iia^a t.‘.niant>, ii le ihe icn^nt 
who watfis to remaiij on the laud in bpite of the 
landlord’s wibLes lo i.ae coi)tr;vry that hau to 
prove the oiroumL.iaao^<^j wii«oL uiUiiio mm to 
do so, lie lo ywvo tiaot no jatisiactcry 
evidence of the oomiiicnotmoiib ui his leuancy 
and of the period upon between landlord 

and tenant icr ilu duration is lorthcoming. If 
he fails lo do so, tiio piv^tiunpu^n uiider S. 7S (2;, 
Berar Land Ruveuuu ij uiu, w/U not oe made 
in , his. favour. AbUinllakhan v. Abhimau, 
44 Ind. Cas. 531. 

KOTVVAD, A J.C. 

(3) 8s» 78 and Id'- Effect of notice under the sec- 
lions —Appeal arjatyist unfavourable opinion 
of Court uy party in whose favour decree 
was passed, not allowed’— Hos judioata. 

No appeal lies from a deoree, merely on the 
ground that certain obsorvaiious made in the 
judgment of the Court wore unfavourable to 
the person in whose favour the deoree was 
passed. The opinion of the Court was upheld 
in appeal, but the decision of the appellate 
Court on suoh matters oaunot operate as res 
judicata. 

Where a Jaghirdar issued notice under S. 78 
of the Berar l^ud Revenue Code, and allowed 
the tenant in the oooupation of the land for 
more than one year, he eaniiot be supposed to 
have waived this notice inasmuch as no rent 
was aooapted not was possession of the transferee 


Bevav IiRod Revenue Ood^r^Ooneluded), 

Jrom the. tenant in any manner recognised by 
the Jagirdar. So, the tenant or his transferee is 
not entitled to a fresh notice under B. 79 of the 
Code. 

A nocioB under S. 79 unconditionally deter- 
mines the tenancy, but, if a tenant is silent to a 
notipo under S. 78 (8i, he can only be evicted 
for Qot paying iho enhanced rent, after the rent 
had been determined to bo just and reasonable 
by a competent Court. Narayan v. Byed 
Bahadur, 44 Ind. Cas. 723. 

MlTTRA, A.J.O. 

Reference 5 N.L R, lOO, 2i. 

(4) 8s. 78 (2/. 73, 223—' Antiquity* meaning 
of — Tenancy commencing after 1867— 
Ejectment of tenants who are not auta-izara 
tenants. 

ITor the appheaUuQ ci B. 78 (2), it is neces- 
saiy that, oy reason m the autzquily of the 
tiSiiauoy, no eaiibhicULy evide'ioe ts forth* 
oomiug as to ns ootiim^ncemeut. The word 
' antiquity ' is lioL* to be uadcEeiood in its 
commonly accepted mcauiug oi absolute anti- 
quity, but as antiquity iu reference to the 
possibility of getitiug ev;d<''ncfj. Where it can 
be siatca dcGnibOly that the iciiaucy did not 
oommeuce till -itiot 18u7, evidence of tbe com- 
meucument of the tenm.cy cue not be said to 
have been lost by reason of its antiquity. The 
result IS that B’ Id {2j praciioaily becomes 
inapphcaulc to iZi}a vuiagts as all 'cultivators 
who held iami p:ior to tuo tear a have been 
recognized as ante izufa ienauis entitled to the 
prolecliou given by B. 223 of the Code. 

Where ihc touams aie not onfe-uartt tenants 
nor tenants protecicn by B. 78 l2i of the Becai 
Code they must oe hcla lo be annual tenants, 
for the Code aoes not recognize any other class 
of tcuunis. Pavaihraiu y. fiapu, 43 Indi 
Cas. 63X»^I4 N.L.R. 111. 

MlTTRA, OFFG, A J.C. 

References 18 B, 22l ; 11 Ind. Cas, 693, 

(5) a. 79 1*4)— Tenancy for one year only if 
covered by. See LANDLORD AND TENANT, 
No. 67, 14 N.L.R. 129. 

(6) S. 79. Sec Nos. 3 and 4, supra. 

(7) S. S6. Boo No. 1, supra. 

18} B. 87. Bee No. 1, supra. 

(9) 13. 206. See No. 1, supra. 

(10) B. 223. See No. 4, supra. 

Berar Munlolpai Lav (1686). 

(1) Bb. 42, 44-- Civil Court, Jurisdiction of, 
to question illegality of tax duly notified — Boa- 
venging purposes, Taxation for. Bee JURIS- 
DICTION (OF Civil courts). No. 4, 46 ind. 
Oaa. 683. 

(2) B. 44. Bee No. li supra. 
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Bevar Patels and Patwarli Law (1900). 

S. 9— Lands purchased out of emoluments ot 
Patwaris--^ Self- acquired property. 

Property purobased with the savioga of the 
emoluments of Patwari, become the self- 
acquired property of the Patwari, and a parti- 
tion o! Buoh property oannot be claimed. 
Shlyram Ambadaii t. Shridhar Shivfam, 43 
Ind, Oas. 137^ * 

Mittra, a.j.c. 

Bhagdarl and Narvadharl Act. 

Bee Bom, Act V op 1869. 

Bharatpur State. 

Claim by, J>gain3t Secretary of State for India 
to site of house in Srikitra, near Gobardhau — 
Death of residents of house. See ESOHBAT, 
No. 1, 16 A.L J, 653, 

Bhamak. 

If village or private servant. Bee SERVICE 
Tenure, No. i, u N.L.R. 152, * 

Bihar and Orissa Tenancj/. 

Bee Ben. Act II op 1913. 

Bill of Exchange. 

Instrwitent ordhvinq firm io pay certain 
sum to certain person or bearer Stamp 
duty on— One anna under Stamp Act (II 
of 1899), Sch, I, Art. 13. 

An instrument ordering payment of a certain 
sum by a firm to a oertain person or bearer is a 
bill of exchange payable on demand and ia 
chargeable with a duty of one anna under 
Art. 13 of Boh, I of the Stamp Aot* In re 
Raebarn and Go., 47 Ind. Cas. 561. 

Thompson, f.c. 

BUI of Lading. 

Claim for compensation for damage done to 
goods— English law— Right of common carriers 
to limit liability by express terms provided in 
the Bill of Lading. Bee COMMON CARRIERS, 
No. 9, 46 Ind. Cas. 168, 

Bln. 

Birtdac*a right to deduct dahiyak from rental 
—Under-proprietary right in land. Bee LAND- 
LORD AND ^FENANT, No. 70, 21 O.C. 244. 

BoV^ of Reveooe. 

<1) The Boards of Revenue are the agents of 
the Executive Government of the Presidenoy. 
Bamalinga Reddi v, Rottalyya, 32 M.L.T. 17 
-6 L.W. 246 =*33 M,L J. 60 = (1917) M.W.N. 
666 ">41 Ind. Gas. 986 » 41 M. 26. See Final 
Part, 1917, Col. 178. 

(3) Dispute between rival olaimants to oome 
on record as deceased plaintiff’s legal repre- 
sentative — Summary rejeotion by Revenue 
Court of claim of one suoh claimant without 
enquiry -Legality of order of rejeotion — High 
Courtp^and not Revenue Board, to Interfere in 
revision against order. Bee REVISION, No. 18, 
86 M.L. J. 639. 


Bombay Civil Goavti Regalatlon. 

Bee Bom. Reg. IV of 1897. 

Bombay Distrlot Municipal Aot. 

See Bom. Act III GfF 1901. 

Bombay Hereditary Office. 

' Bee Bom. Act III of 1874. 

Bombay Revenoe Jnrlsdlction. * 

See Bom. AOT X op 1876. 

Breach of Contract. 

Compensation for, ‘Suit for— Suit by share- 
holder for dividend is a— Limitation Aot (1908), 
Art, 116. Bee CCfiVlPANlES ACT (1883), No. 1, 
8 L.W. 364. 

Breach of Promise. 

(l) Confracf— J3»‘e.ic/i of prowise of marriage 
^Damages for the breach'-Suit not maintain’- 
able under Mahomedan laic. Abdul Razak v, 
Mahomed Hussen, 19 Bom. L.R. 164 = 43 B. 
499. See Final Part! 1917, Col. 170. 

(3) Burmese Boddhiets — Marriage arranged 
between parents of parties to be married — No 
consent to or offer of, marriage proved on con’s 
part — Breach of promise of marriage. Damages 
for, if can be claimed against parents cf son. 
Bee BUDDHIST LAW iMarrIACB), No. 4, 
U.B.R. (1918), 3rd Qc. 106. 

Breach of Promise of Marriage. 

Burmese youth under age of cighteon, if can 
make valid promise of marriage— Liability of 
such youth for damages for breach. of such 
promise. Bee BUDDHIST Law (MARRIAGE), 
No. 3, U.B.R. (1918), 1st Qc., 75. 

Breach of Trnst. 

Lease of temple lands in perpetuity, if 
necessarily a. Bee LANDLORD AND TENANT, 
No. 63, 7 L.W. 194. 

Buddhist Law.* 

1.— General. 

3.— ADOPTION. 

3.— Divorce. 

• 4.— Gift. 

5. — INHEBITANOE. 

6. — Marriage. 

— 1.— Oeneral. 

Buddhist Ecclesiastical Law. Question o/, 
Decision of^ Vinaya^Atthagatha — Dham- 
mathatSi 

Questions of the Buddhist Eeolesiastioal Law 
which oome before the Civil Courts must be 
determined not merely by the oanonioal text of 
theymaya,4,e.,the Palidaw, but the Atthagatba 
and other oommentaries must also be oonai- 
dered and the provisions of the Dhammathata 
should also be taken into account as throwing 
valuable light on the establisbed oustom of the 
country . U. Awbathft v. U. Thu Dathana, 45 
Ind. Oas. 938. 

Twombt, 0. j. and MaunG Ein, J. 
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Buddbisi Law^[Continuedh 
— 2.— Adopllon.* 

(1) Letters 0 / Administraliont Application /or, 
by sister 0 / deceasod Butmese Buddhist 
woman-- Objection by natural half niece of 
deceased alleging her own adoption by 
deceased— Fact of deceased being woman 
divorced from her ^husband if deprives her 
of right of adoption— Probate and Adminis- 
tration Act, 1881, S. 23. 

An applioation fot letters of administration 
by the full sister of a deceased Burmese Bud- 
dhist woman, divorced from her husband, was 
opposed by another woman, the natural half- 
niece of the deceased, on the ground that she 
was the adopted daughter of the deceased. 

Held that the question of adoption was 
' relevant to the application and required consi- 
deration, as, if the alleged adoption be proved, 
the full sister would not bo an heir and not 
entitled to any share in the estate and, there- 
fore, would not be a person entitled to the 
letters of administration, under S. 23, Probate 
and Administration Act (dt. 

Held, also, that the same reason that enables 
a single woman, a spinster or a widow to adopt 
applies also to the power of adoption by a 
woman who is divorced frem her husband and 
has divided the joint property with him. 

Semble .’'—Though a married woman living 
with her husband cannot adopt without his 
consent, yet, au adoption being to a great 
extent a matter of intention, there would be a ! 
good adoption without any formal declaration, 
if the idteniion to adopt coutinued after the 
divoroe and full efieot was then given to that 
intention (b). Aung Ma Khalog v. Mi Ah 
Bon, 9 L.B.E. 163»11 Bur. L.T. 65»45 Ind. 
Oas. 737. 

TWOMEY, O.J. and ORMOND, J. 
References',— (a) 5 L-B R. 78, Expl. (b) 14 
Bur. L.B. 9, 22. 

(2) Kittima son— Proof of adoption— Publi- 
city of relationship— Separaiiofi and inheritance 
— Forfeiture of inheritance. Maoog Thwe v. I 
Maong Tun Pe, 22 M.L.T. 411 » 22 G.W.N. 97 I 
»(1918) M.W.N. 9=-27 O.L.J. 68»20 Bom. | 
L.R 69»46 0. 1 (P.G.). Bee Final Part, 1917, 
Ool. 181. 

8.— Divorce. 

(1) Burmese husband, Second marriage of, 
without chief wife's consent— Chief wife if 
entitled to divorce. 

The chief wife of a Burmese Buddhist may 
object to her husband taking a second wife and 
may claim a divorce if he does so ; her right is, 
however, subjeot to certain exceptions found in 
Ss. 219. 232, 265—267 and 311 of the Digest. 
The husband is allowed, to take a second wife 
when the first wife is barren or has borne only 
female ohildren or is suflering from certain 
diseases. When the chief wife decides to 
claim the right of divoroe the division of 
property shoald*, in the absence of any oontraot 
to the contrary, be made as if the divorce were 


BuMbist law^iContinued}, ' 

3.— Divoroe— (Concluded), 

one by mutual consent. Maneg Hne v. Ma 
Seln, 46 Ind. Oas. 953»9 L.B.R. 191. 
TWOMBT. O.J., KIN and RIGG, JJ. 
References (1672—1692) 103 ; 3 Ind. 

Gas. 715 » 5 L.B.R. 87, Diss, from, 

{2f Divorce— Cruelty, single act of, if suffi* 
cient. 

Under Burmese Buddhist Law a divoroe on 
the terms of a divoroe by mutual agreement 
may be allowed to a wife on proof of a single 
act of cruelty on the part of the hue band. Ma 
Sein Phaw v. Mg Ba On, 46 Ind. G&s. 144. 
Pratt, j., 

(3) Judicial separation— Grim. Pro. Code (1996),, 
8. 488, Order under, same effect as order for— 
Issue during continuance of order— Onus of 
proof as to access— Legitimacy, Presumption as 
to— Evidence Aot (1872), 8. 112. See GRIM, 
F«0. CODE (1898), No. 12. 46 Ind Gas. 620. 

5.-Gift. 

• 

Burmese religious gift — Registration, if 
necessary— Transfer of Property Act (IV of 
1882), S. 123. 

Burmese Buddhist religious gifts are not 
excepted from the operation of S. 123 0 ! 
the Transfer of Property Aot. Therefore, a gift 
or dedication of a Kyaung not ofiected by a 
registered instrument is void. UzayantA v. 
U. Naga, 45 Ind. Gas. 926^9 L.B.R. 258. 
Ormond, j , 

5. — iDherltaoee. 

(1) Circumstances which exclude person from 
inheritance. 

According to Buddhist law, mere Don> attend- 
ance on a deceased during his or her illness does 
not e.xclnde those who would ordinarily inherU 
from bis or her. The law requires that, on the 
part of the person nought to be excluded, there 
was conduct such as constitutes an intention on 
his oarc to destroy the natural tie between him 
ana the deceased. Maung Mge v. Manng Zln 
Ba, 44 Ind. Gas. 239. 

MAUNG Kin, j. 

Re/crences U.B.R. (1892—1836), Vol. II, 
184; 4 L.B.R. 291, F. 

(2) Marriage of second wife by person \ghxise 
first wife died, leaving her surviving 
children by her first husband — Right of such 
surviving children to property acquired by ^ 
their deceased mother and their step-father 
—Right of such surviving children aUo to 
jointly acquired property of their deceased 
step father and his ucond wife—Step^ 
father's Hcond wife and her children by 
him living— Limitation Act% 1908, Art, 
123. 

The issue of a Burmese woman, M.K. by hec 
first husband, sued the widow Z, and children 
of M.K. *8 second husband and their step-hithes 
Ai who after M.K.’s death married Z, as seoond 
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Buddhist Lsw— {Continued), 

8. — loherltanee^CContinued). 

wife ior a share of the jointly acqaired property 
of thoir step-father A'a marriage with M.K. 
and also the property acquired by A aud Z, 
during their marriage. M.K.’s fir-rt husband 
dioti about 25 years before t )*0 9ui»-. M.K. hf»d 
no issue by her en - 'ique. t marriago A, 
and M.IC. heraj If au v* - 0 years b. fore the suit. 

A also died two ye uj bofore the suit leavi'^g 
.hixn surviving the s.iid Z, his \7idow and the 
ohildreu by hoc, Ncithoi.' M.K, noc A app?ared 
to have brought any property to their marriage. 
Held that the r.uit uudi be diamiG'^cd ; bocause, 
firstly, .18 regards the property aequirod by A 
and his ijooijd wife Z, it is onJy when the 
surviving ij.cp-fdithcr dies loavnig no natural 
issue .':^nd no widow surviving him that tho 
ohildreu of the ^tou-f.ather A’s deceased first 
wife (M.K; by her former husband vee cctitlod 
to their step-faihar A’s propoify andet the 
Digest, 93 294 and ■29'), and seco'uily m regards 
the plaintiff’s right to the property of tbevj { 
deceased raotbor M.K. after the c] 4 :ath of thoir 
atep-fathcr A, hi. 210 .an(\, of the Digest, 
under which they could sue for such property 
within 12 yoars of A's death rolato only to 
the mother M.K.’a thinthi prooeriy if any, San 
Pa Y. tfa 8Ime Zln, 9 L B il. i73=-i7 Ind. 
Oas. 139. 

TWOMBY, C,.;. and OrMOMD, J, 

(3) Poogyi, Right of, (\fter ordination to 
inherit from lay relatives— Land given to 
pongyi outright as religious gift -Right of 
pongyi’s lay relatives to infierit such land 
after pongyi's death, 

A yonqgi after his ordination cannot inherit 
tiom hiB lay relative^, Ou the death of a 
pongyi, his lay r^Iativo^ c^nn »t inherit from 
him land wbiah had byon given to hitji outright 
as a religious gift. Th' Fuii Beu^iI expressly 
stated that the above opinion of theirs did not 
relate to (i) cases in which the land is not given 
outright, the iuteuLion being to make a gift of 
the produoa only for the donee’s lifetime and 
(ii) to those in which potigyis acquire land 
otherwise than by religious gift. Shwc Ton v« 
Tan Bln, 9 L.B.R. 220 (F.B.). 

TwoMEY, c .7 , Ormond, Mauno kin, 
Rioa*and Pbatt, j,j. 

References : -^2 U.B.R. 1901) 62; 2 

U.B.R, (1897—1901) 61 ; 2 U B,R. (?892— 1896) 
78, 897; I U B.R. a9t0-19i:j) 183; D.B.R. 
(1893— 19Q0) 614 , 8 L.B.R. 145, R. 

(i) Pongyi or Tah'dn—Rfght of such person 
after ordination to inho it h lay relatives-- 
Divesting of property at ordination. 

A pongyi or rahan oanoot, afte* his ordina- 
tion, inherit any properfy from his lay relatives, 
as his severanoe from his family ou ordination 
is so very complete thac all ties of relationship 
are thereby annulled ; uor oan he, where ho 
had already acquired the utatus of heir boiore 
hie ordination, claim to bo such after the ordi- 
nation, as it IS altiO undoubted that Burmese 
Bnddhist priests divest thomselves of all worldly 


Buddhist Law’— {Continued)^ 

5.— Inheritance— ((?onc2ndod)i 

poasessions at tho time of ordination. Haong 
Pwe y. U. logyoa, U^B,B. (1918), 2Dd Qr., 91 
-47 Ind. Oac*. 681, 

HBALD. J.C, 

References: — 2 Ch^ri Toon’s Leading Cases, 
236; 2 UB.R. {19V4-1916) 61; Shwe ^Ton 
v. Tun Lin, (Civ. Rf?f. No. 1 of 1916 of L.B. 
Chief Court; Unrop ), .ii’.; 2 U.B.R. (1897— 
1901) 54, hoi F. 

-—6.— Marriage, 

(1) Burmess Buddhist Laiv—Siduction—^NQ 
piomise of marriage— No •iiqh^io cornpensa- 
lion— Burmet Laws Ant, S. 13. 

Where there is no promise of marriage aeduo- 
tion, even in oases wboro it result.! in prog- 
nanoy, dops noi. f. fiord a cause of action for 
dftinagiM to the poi -on seduoed. 

A more act of f-oduotion, without any pro- 
mise of marriage, cannot, ha ooneidored to be a 
question regarding mar.*’:ip:o within th'*. moan- 
ing of S. 13 of the' Barma Lawn Ao> . Ma 
Ngwe yi y. Maung Hla Maung, 42 It a. Cas. 
539. 

Maund Kin, j. • 

References :—L.U.n, (1872—1892) 2.35; U. 
i; H. 11897-1901), Vol. n, 499. P, 

(2) Burmese minor qvl, Marriage of— Con- 
sent of fatkir, neussity of. 

To validate the mirrir-'f.'o of a iniuor Burmese 
Buddhist girl, be*: /i!ht c’s oxpr^’sR consont is 
ncoes^iary. Maung Bb H<%n v, Ma Tin, *45 Ind. 
Caa. 831, 

TWOMEY, C .7, ana ORMOND, J. * 

(3) Burmese minor youth, if can make valid 
premise of rnaniaqe — Damages for breach 
of VYomise cf marriage if claimable against 
such minor. 

There being nothing in the DurmeiiQ Bud- 
dhsbt Ltw to pr 0 V:‘nt a voath from contracting 
a valid muri>i’i;ii wilbcin. his parents’ consont 
at any tim.) after be is physically oompetont for 
marriage, ho can certainly make a valid pro- 
mise ox marriage, for broach of whieh ho will 
be personally liable tn pay oomponsation, even 
though ho was under the ago of eighteen when 
he made tho promise of marriage. Maung 
Nyein v. Ma Myln. U.B R. (1918), let Qr., 
75^46 lud. Gas. 421. 

HEALD, J.O. 

References U.BrR. (1907—1909), Oon- 
traot, 6; U.B.R, (1897—1901), Vol. II. 197, B. 

( 4 ) Betrothal of marriage between Burmeti 
Buddhisl-^Cottsent of partioe to be married 
eeeential— Breach of promise of marriage 
—Damages, if claimable against parents, 

A Burmese Buddhist, whether male or female, 
adult or minor, cannot be legally married with- 
out his or hor consent, or against hii or her 
will. Whether there is a betrothal or not the 
consent of the parties is, therefore, heoessary to 
a valid marriage, and wh^ra suoh eonsen^is 
oBsential, its preeenoe must be an Implied 
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Suddblst Lm w^lConeludid ) . 

— 6.— Marriage'— (OoncZtidtfd). 

oondition ol any oontcaot oi beteothal or other 
promise made on behalf 51 the parties by their 
parents or guardians. 

In a suit for damages for the broaoh of a 
promiso, made by certain Burmese Buddhist 
parents, to give their eon .in marriage to the 
plaiittiff, where neither in the pleadings nor in 
the evidence was there any allegation that the 
SOD ever made, or was a party to, any promise 
to the plaintiff, held, that the defendant 
parents oould not be made liable in damages 
for the breach of their protuise. As far as the 
claim was based on oontraot, it was clearly 
one whioh oould have no legal effeot : and ao 
far as it was based on the Dhammathats, 
there was no text obliging parents to oom- 
penaate a woman who bad suffered at the hands 
of their son iu exp’^ctation of their marriage. 
Maong Po Thaw v. Maung Tha Hiaing, 
U.B R. (1918), 3rd Qr., 106=»d9 lud. Cae. 59. 
Saunders, j.c, 

Refere^icea i-'Q L.B.r ' 317, R.ru B. aa, 
Dist. 

Burden of Proof. ^ 

(1) Fraudulent dectcc-^Smincious eucu'U' 
stances about fraud. 

In a suit for declaration thr.t a decree in a 
061 tain rent suit was ir.^uduJeiU, the plaintiff 
is to prove that the rent dcoreo was fraudulent 
and collusive, (f that taot la not proved, the 
plaintiff fails, and, if in iho absencti of direct 
proof, tfie ciroumstanceo, vvhicharo e* laobsbcd, 
are equally oonsUte/U with iho ali ’{,alioii of 
the plaintiff aa with iho doui^ii of the defend- 
ant, the plaintiff fail>j for the very simple 
reason that the plainlii! is bound to esiablish 
the atlirmuivu of ih: pro portion fa). Amjad i 
AHHaztv. Ismail. O.Ij.J. 137^41 Ind. I 
Gas. 604. 

Sanderson, c.j. uod mookekjee, j. 

Reference (a) Wahelin v. Jjondoyi ay.d S* 
17. Ry, Go., li.R. la A.C. 4i (16). F. 

(2) Bengal Tenancy Act (VIII of 1885), S. 63 
— Enhaficement of rent on account of ex- 
cess area — What the landlord has to prove 
— Shifting of onus -Second appeal-^Cdae 
decided on surmise and conjecture — Differ- 
ence betiveen inference and speculation. 

In a suit for enhancement of rent on the 
ground that the tenants are in possession of 
land proved by measurement to be in excess of 
the area for whioh rent has been previously 
paid, the burden of proving an increase in the 
area for whioh rent has been previously paid is 
on the landlord, who may discharge the burden 
in two ways, vie.: 

(1) By proving that the tenant is in posses- 

lion of 0X0688 land outside the boundaries of 
land originally setilod with him, for instance, 
land obtained by enoroaohment or alluvial 
inorement. , 

(2) By proving that at the original settle- 
ment of the land the rent was fixed at a rate 

^pev blgha or other nnit of measurement or at 

14 


Burden of Proof— (Oonffnaed). 

differential rates aocordiog to the quality of 
the land and so forth, and that in fact and 
Bubstanoe the agreement was that the tenant 
should pay at that rate or at those rates for all 
the land of which he was put iu poBFossion 
according to its true area, and by further prov- 
ing that the existing rent is less than the rent 
payitble under such agreement. 

Proof by the landlord of the existence of 
excess area shifts the burden of proof from the 
landlord to the tenant, 

It IS open to tbe High Court in second appeal 
to SCO whether tbo lower appellate Court has, 
as alleged, decided the case not on evidenoe 
but on surmise and oonjeoture. Dhrupad 
Chandra Koiey y. Harl Nath Siogh Roy, 22 
O.W.N. 826 = 27 O.L.J. 6C3 = 46 Ind. Can. 660^ 
RICUARDSON and WALMSDEY, JJ. 
References 20 C. 579 ; 5 O.L.J. 638 ; 6 C. 
VV.N. 318 ; 16 C.L.J. 183 ; 15 C.W.N. 921 ; 19 
O.L.J. 461, R. 

» 

(3) Suit on 7nortgage--Plea of payment'^ 
Onu^, nature of^Evidcnce dst (X of X872), 
S. 114 — Shifting of onus -Ttial Judge's 
estimate of testimony, value of, in doubtful 
cases. 

In a suit to eiiforoo a mcclgugo bond, in 
which the dcit:nc'j sought to prove that r,b0 debt 
had beo/i dieaharged by paymauts endorsed on 
the bond, th trial Court, on a review of tbo 
evidenoo, held that the cndoisemcnfcs were 
fictitious and decided in favour ot the plaintiff ; 
but tho High Court ou appeal was of opinion 
thaii tho plaintiff had tailed tu discharge tbe 
burden which rostea oo him to prove his case 
and dismissed the suit : 

ffcld, by the Jadioiiil Committee, that though 
the initial burdyti of proof re.-to on the appel- 
lant III such a case as this, both ou general 
grounds and by reason ot the provisions of 
B. 114 of tho Rvidenoe Act, this burden is one 
which shifts easily as the evidence is developed, 
and their Lordships did not attach much im- 
portance in this case ro the question co whom 
the initial oiiits iiy. 

That the ovidouce iu Ibis litigation, taken ai 
a whole, was of such a obaraoier and so full of 
doubtful statements that it oould only be 
weighed adequately by tho Judge who had seen 
tbe witucssee, and the balance of probabilities 
In this case also being in thoir Lordships* 
opinion on tbe side of the coiiolusion reached 
by the trial Judges the judgment of tbe lligh 
Court was reversed and that of tbo trial Judge 
was restored. Kundal Lai v, Mueamniat 
Begarfi-na-nlea, 22 O.W.N. g37»8L.W. 283 
= 47 Ind. Caa. 837 (P.C.). 

VISCOUNT Haldane, bir John Kdge 
and Mb. AMEER ALI. 

(4) Illegal seieure of catile^SuH for dama- 
ges for the same. 

Seisure ot cattle is an instanoe of self-help 
in abatement of nuisance whioh the law allows. 
Bat the party taking the law into his own 
hands must justify his aot, just as under iho 
Penal Code the burden of proof lies on the 
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Barden of Proof-* (Continued). 

party relying on tba right of private defenoe.i 
Madho Rao V. Abdul Oafari Ind. Gas. 241. 
Mittra, A.J 0. 

iie/erence 44 Ind. Gas. 237, F. 

(5) Party pleading exception. 

It is well settled that a party pleading an 
exception must prove the exception. Dharam 
Deo Singh Y. Ram Prasad Sab, 44 Ind. Gas. 
470»4 Pat. L.W. 152. 

Bob and JWALA PRASAD, JJ. 

(5* a) Question cf--- Com t of appeal^ Import- 
ance in a, of. 

The question of tha burden of proof is not of 
any very great impoL'^anoe in a Court of appeal 
yrhere evidence has been given upon both sides 
in the original Court. Sah Deo Naraln Oeo 
Y. Kuium Kumarl, 4G lud. Gas. 929. 

Chapman and Atkinson, .ij. 

(6) Foreign judgmeyit— Decree transferred to 
British Court for execution-^ Cin. Pro, Code 
(1908), S. 44 and 0. XXI, r. 03--Claim to 
attached property dismfssrd-^ Suit bp unsuc- 
cessful claimant — Claimant's allegation 
that he had separaUd hefoic suit in foreign 
judgment — Foreign judgment if vitiated 
by wrong vieio of law— Judgment opposed 
to natural justice^' meaning of. 

A decree of the Cochin Court against the 
plaintiff’s elder brother, described as the 
manager of the joint family, was, under 8. 44, 
Giv. Pro. Code, transferred to the British Court 
for execution. The pUiutiff, on the attach- 
ment of the property of the joint family, pre- 
ferred a claim to such properties, alleging that, 
before suit, the defendant in the Cochin suit 
had become divided from the plaintiff, but the 
claim was rejected* In a suit by the claimant 
to establish his right, held that the burden of 
proof was on the plaintiff to establish the parti- 
tion alleged by him. 

There is no warrant for the proposition that 
a wrong view as to onus would have the effect 
of rendering a foreign judgment one not given 
on the merits (a). A mere incorrect view on a 
point of Hindu Law by a foreign Court would 
not give jurisdiction to out Courts to say that 
the judgment is opposed to natural justice and 
would not <be sufficient to vacate a foreign 
judgment (b). The term ''natural justioo” 
used in reference to foreign judgments refers to 
the form of procedure than to the merits of the 

8 articular case (c). R. S. Rama Shenol v. 

[. k. Hallanga, 34 M L.J. 295»*41 M. 205» 
45 Ind. Gas. 703. 

SESHAGIBI ATYAR and BakEWELL, JJ. 
Befereneesi^^ia) 40 M. 112, Dist* ib) Liver^ 
pool Marine Credit Co. v. Bunter, (1868) L.R. 

3 Ch. A. 479, F. (c) Crawley v. Isaacs, (1867) 
16 L.T. (N.S ) 529, B. 

(7) dttaehment by decree' holder of decree in 
faveur of judgment-debtor — Application by 
judgment-debtor to enter up satisfaction of 
decree in his favour— ^Applieaiion opposed 
hy attaching decree-holdcr-^Burden o/ 


Bardea o4 Proof— (Conftnuad). 

proving non- satief action' of decree lies on 
attaching decree holder— Duty of Court 
seised of application to enter up satisfaction 
of decree to enquire into bona fides of satis- 
faoiion— Permission to withdraw without 
inquiry a failure to exercise jurisdiction 
given by Civ. Pro. Code, 0. XXI, r. 2— 
Material irrcgularily - Civ. Pro. Code, 
S. 115— Injustice in exercise of jurisdiction 
IS ground for revision. 

Where a declreo- holder, attaching a decree of 
his judgment-debtor, opposes the latter’s ap'pli- 
oation for entering up satisfaction of the deoree. 
it is the duty of the attaching decree-holder to 
adduce evidence to show that the decree was 
not Batisiiod ; thdf burden of proving that the 
ceriiOcate of satisfaction was collusive and 
fraudulent being upon the attaching decree- 
holder, the judgment- debtor need not prove the 
5ona fides of the cortihoatc. 

When once a Court is seised of an application 
to enter up saiisfaotion, it is bound to m»ko an 
erquity and see whether the decree has been 
satit hod and the Cdurt will not be justified 
under the oiroumstancea in 'allowing the appli- 
cation to bo withdrawn (a). In such a case, 
there is an irregularity* which will warrant the 
interference of tba High Court under 8. il5, 
Civ. Pro. Code. Wherever there is injustice 
done in the exoroiso of jurisdiction the High 
Court should interfere. Soma Father v. 
Rengaiwaml Reddlav, 35 M.L.J* 253. 
SBSHAGIRI AIYAR, J. 

References (a) 21 C.L J. 632, F.; 29 M.L. 
J. 219, R. 

(8) Suit for specific performance of unregis- 
teied written contract of saleSubsequent 
sale to another vendee by registered deed by 
registered sale — Plea of purchase for value 
without notice and %n good faith — Onus of 
proving xoant of notice on which party— 
Specific Reltef Act, S. 27 [b)— Registration 
Act, S. 50 (1). 

8. 50 (1) has no application to a case where, 
in a suit for specific performance of an unregis- 
tered written contract for sale against the 
vender and a subsequent vendee under a regis- 
tered deed of sale, the latter pleads that he is a 
bona fide purchaser for value without notice 
and in good faith within 8. 27 (b) of the 
Specific Relief Act, the provisions of which 
govern the case. In spite of his sale-deed 
being registered, the onus lies on the subsequent 
vendee to show that he had no notice of the 
prior contract in favour of the plaintiff, 
Gangapraiad v. Koihal Ohand, 14 N.L.R: 
27»43 Ind. Oas. 940. 

Batten, j.c. 

References O.P.L.R* 172 and 38 A. 
184, F. 

(9) Ala and adua maliks— Right to share of 
produce— Declaratory suit to establish right 
as adna malika. 

Plaidtifia sued for a deolataUon that they 
were the adna proprietocB and In posaeeaion of 
the land in auit and that the defendanta were « 
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Barden of Proof— (Oon^ttod). 

merely ala proprietors entitled to reoeive 
malikana dnes at 35 per oent. of the land 
revenue. 

It appeared that the land in dispute had been 
entered in the suooessive settlement records as 
the property of the defendants, whose names 
were written across both the columns relating 
to ala and adna malik.* • 

n^d, (1) that the onus was on the plaintiffs 
to establish their claim to inferior proprietor- 
ship and to prove that the defendants were 
mer&ly superior proprietors entitled to recover 
only 35 per cent, on the land revenue ; 

(3) that the mere fact tfiat tenants had been 
located by the village officers was no adequate 
ground for depriving the deibndanta of their 
right of ownership, when the entries with 
’ regard to that matter had all along been in ■ 
their favour ; 

(3) that the plaintiffs having failed to dis- I 
charge the onus that lay on them, the defend- 
ants wore entitled to the ownership both ala 
and adna of the land in «uit. Ahmad Yar v. 
Mohammad Khan. 63 P>W.R. 1918»44 Ind. 
Gas. 534. 

SGOTT-SMITH and 8HADI LAL, JJ. 

» 

(l(Jj Limitation Act (iX cf 1909), Sch, I, 
Art, 1G4 — Ex parte decree^ application to 
set aside — Applicant's want of knowledge of 
decree-— Revision^ High Courts interference 

Beld^ that, in an application to set aside an 
€X parte decree, the burden of proving want of 
knowlooge of the decree within 30 days of the 
applioatioii is on the applicant. 

Where, therefore, an application to set aside 
an ez parte decree was dinmissed as time-barred, 
the first Court holdinr( that the defendant bad 
not proved his want of knowledge of the deoreo 
within 30 days of the application, but was 
allowed in appeal by the District Judge, who 
considered that is was for the plaintiff to show 
that the defendant had knowledge of the decree ; 

Held, that, (1) as the defendant had failed to 
prove that he had not obtained his knowledge 
of the decree within 30 days of the application, 
his application must be dismiesed ; 

<2) that the District Judge had misunder- 
stood and misapplied the law and had thereby 
committed a material irregularity in the exer- 
cise of his jurisdiction ; and 

(3) that, as the misunderstanding of the 
law by the District Judge had resulted in a 
totally erroneous decision, there were sufficient 
grounds for interference in revision. The Firm 
of Sughra Mal-HarchaFan Dae v. The Firm 
of Sham Lai Gokal Chand, 146 P.W.R. 1918» 
46 Ind. Gas. 777. 

WILBERFOROB, J. 

(11) Suit for damages for illegally impound- 
ing cattle. Bee AOT I OF 1871 (GATTLB 
Trespass), Mo. l, 44 Ind. Gas. 237. 

(12) Non-HiDdii--’Adoptioa of Hindu Law. 
Bee 0. P. AOT XX OF 1676 (LAWS), No. 1. 

*44 Ind. Oae. 435. 


Burden of Proof— (ConfiniMdl). 

. (IS) Question of anus of proof on a point of 
onstom— Question if a question of fact or 
question of law. Bee PUN. AOT III OF 1914 
(COURTS), Mo. 1, 7 P R. 1918. 

(14) Suit for possession. Bee ADVERSE 
Possession. Mo. 2, 40 ind. Cas. 420. 

(15) Bucoession to occupancy holding. Bee 
appead (Second Appeal), No. 19, 33 P.L. 
RnoiQ, 

(16) Tenant claiming right to remain in land 
against the wishes of landlord— Burden of 
proof, on whom lies. See BERAU LAND 
Revenue Code. Mo, 3. 41 Ind. Gas. 531. 

(17) Where custom set up. Soc CUSTOM, 

No, 1. 16 A L.J. 17 (P.C ). ^ 

(17- a) Adoption of daughter’s son — Arroras 
of Lahore — Custom as to— Onus in case of. See 
Customs (Punjab -adoption), No. i, 106 

P.R. 1918. 

> 

(18) ilionatioD by male proprietor— Onus of 
proving property to, be ancestral. See CUS- 
TOMS (PUNJAB— alienation), No. 3, 85 
P.L.R. 1918. 

(19) Person claiming as posthumous son — 
Burden of proving legitimacy. Sec CUSTOMS 
(PUNJAB— SUCCBSSION), No. 9. 42 P.W.R. 
1918. 

(20) Person basing title on oral will— Proof of 
precise words, onus of. lies heavily on bj^. See 
Customs (Punjab— succession). No. 10, 
85 P.W.R, 1918. 

(21) Ejectment suit — Barden on plaintiff to 
prove title — Proof of possession within twelve 
years — Effect. See EJECTMENT, No. 1, 20 
Bom. LiR. 346. 

(2l>a) Bengal Tenancy Act (1886), 8. 88— 
Ejectment, Suit for — Filing of suit, allegation 
as to, by agent of plaintiff a lady without her 
authority — Burden in case of. Bee EJECT- 
MENT, No. 4 6, 47 Ind. Cas. 575. 

(23) Estoppel, In plea of— Evidence Act 
(1672), 8. 115. Bee ESTOPPEL, No. 4, 46 
Ind. Cas. 474. 

(33) Adjustment of— Question of law. Bee 
EVIDENCE ACT, No. 54, 43 lud. Cas. 478. 

(24) Purchase and possession of holding by 
landlord in execution of decree for arreatb of 
rent against tenant— Fraudulent suppression of 
processes necessary to be served on jndgment- 
debtot'- Omission of service of notice under 
Civ. Pro. Code, 1908, 0. XXI, r, 33, vitiates 
sale- Burden of proving knowledge of fraudu- 
lent suppression of facts and processes lies on 
party guilty of fraud— Remedy of person 
aggrieved by fraudulent suppression of processes 
if lies under B. 47. Civ. Pro. Code, 1908. See 
EXECUTION BALE, No. 1, 27 C.L.J. 528. 

(24- a) Hindu joint family. Debt by kartaof— 
Legal neoessity, Onus as to. Bee HINDU LAW 
(DEBTS). No. 3 a, 43 Ind. Cas. 193-3 Pat. L. 
W. 181. 
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Burden of Proof— (Con^nued). 

(25) Debt by father— Immoral nature— Son*fi. 
aha.e when not liable, Bee HINDU Law 
(Dbdts), No. 4, 45 Ind, Oas. 206. 

(26) ^lortgage of family ancestral property by 
father iot cash advanco !i.yd old bond debts — 
Liability of sou’s sharo f 'r oash advance and 
other debts — Antecedent debt— Son if beyand 
to prove mortgaRO'j’a knowledge of immoral 
purpose. See Hindu Law iDiujts), No. 8, 
14 N.L.R. 41. 

(26 a) Hindu son, Duty of, to pay just debts 
of his father— Debt3 tainted with immorality, 
Onus as io - 0*iua whoa and how shifted. See 
Hindu Law (Dkbt.s). No. 13-6, 120 P.W.R. 
1917. 

*^(27) Money \dvanced on mertgage by one 
member of faaiily — Pr-:-umpsioii as to its origin 
from joint funds— Allesation as to advanoo 
being self-acquisition, onus of proving. Boo 
Hindu Law (Joint FA:siiLy}, No. i, 40 Ind. 
Cas. 463. • 

(27*g) Keuniou of iinimbora o* > Joint Hindu 
/amity after separation, *10 cane of, See 

Hindu law (joint Famiiw], No. 4, 46 led. 
Gas. 529. 

(27-6) Hindu widovv. J.'Ui promise by, Release 
of part of esLitc ir 'it.:*. Allegatioii aa to 
trausaoiion bcjn^'j; ccllutivo, Onus in case of, 
Seo HINDU Law (Widow), Nn. ll rf, 47 lud, 
Oas. 697. 

(28) j?osifies3loo, Bui'- lor— Allegation of 
dispossesdion — llurden ct proving prior legal 
poesebaica— Limitaticu. Bee LIMITATION ACT 
(1908), No, ISG, 41 ind. C-iS. 722, 

(29) Agt'culioral lo-itu duri?:g pendency of 
mortgage siut— L-a,:; if valid— Burden of 
proving tnai lease d.d nos aflccG rights of 
mortgagee, Sco Lis Fmndicnb, No. 3, 14 
N.L.R. 133. 


Borden o< Proof— (Concluded). 

oo-ahatotB— O hms of proving' want of title in 
applicant lies on oo-sharers so denying title. 
See Partition, No. a, 6 P.R. 1918 (Rev.). 

(33) Suit for poBsession of land— Allegation 
of title and disposseasion— Denial of both by 
defendant in poaBesaion— Duty of plaintiff to 
prove title— Duty o4 plaintiff aloo to prove 
twelve years’ possession where title baeddon 
possession. Bee POSSESSION. SUIT POR, No. 8, 
U.B.R. (1918),‘4th Qr., 126. 

(34) Purchase from insolvent of whole of hia 
assets prior to his insfjivsnoy— Validity of, onus 
of proof of. See PRESIDENCY TOWNS 
INSOLVENCY ACT (III OF 1909;, Nc. 7. 22 C. 
W N. 335. 

{34-rt) Mortgage, Bui!, oo. a^tor 36 >e<iira— No 
demand or payment m.ido during the ir'tecval — 
Genuineness of morigagSi Opus aa to. See 
PRESUMPTION, No. 1. 46 It'd. Gas. S06. 

(36) Principal and agent— Agent’s^ auiborifcy, 
Limits of— Evidence Acs, 1872, B, 506. Boa 
Principal and agent, No. 4, 45 Iml. Cas. 
822. 

• 

(36) Proceeding quca'iouiug bona of 

transfer by io^olvont— Tri.'pfcree bound to 

i prove bona fides of iraus^otion. B'o PROVIN- 

I ciAL Insolvency act (Hi of 19075, No, 27 , 

I 22 C W.N. 709. 

(37) Consignor gv-oda covered by risk-note 
if entitled to oUim dArn'is-.-a f'lr V Burden 
of proving how oous'.g^ment. lost. See RAIL- 
WAYS AOT (TX OF 1890), No. 1. 22 0, W.N. 622-. 

(38) Suit foe compom,»Uon for loss of goods 
entrusted for cjrtiag? and delivery — UiL:k notu 
— Conditions of JiaLnlii-y — Durden of proof of 
l0S3. SO0 RAIIAV.Ji VS Act (IX of ISSO), No. 6, 

14 N.L.R, J 22. 


(30) Pardana&biu lad/, Gift by— Onus in 
case of, on persuns acekieg to olaim under it. 
See Mortgage (General), No, 7, 45 Ind, 
Cas. 691. 

(31) Mortgage admitted — Subsistonoc or 
icredecmabllity of mortgage* lemaiuing to be 
considered — Gontending inortgaguo bound to 
prove. Bee MORTGAGE (ReubmftioN). 

No. 13. 7 L.W. 264, 

• 

(31-a) Partioe owning laud in two villages— 
Absence of 45 years -Revonuo Circular No. 2 of 
19D3, Issue cf— Mutual «cttlernont evidenqpd by 
mutation entry— Bludnignew of, on parties, 
although more adv.jintagoou3 to 000— Burden of 
proof as to mistake in miitatiou. Bee Muta- 
tion. No. 1, 153 P.L.R, 19XL 


(39) Signatory of dc^uraent alleging that 
dooumeu'j does not conf -da porreot Etatemont — 
^ Burden of proof lies on b:m. See SEGISTRA- 
TION act (XVI OF 1909). No. 24, 44 Ind. Cas. 
! 399. 


240) Money lending tr'inaaotions with expeot- 
aot heirs — Lender bound 10 show non-exorciso 
of undue inilaence ou boctowor. See UncON- 
sciONARLB Bargain. No. 1 , 16A.L.J. 905 
(P.C.). 


(41) Transfer of portions of Jaghir, if sale or 
grant of tenure — Roaumability, Burden of proof 
as to, on whom lies. See REauidPTION, No, 2. 
45 Ind. Cas. 888. 

Burma Laws Act. 


(31-6) Bengal Estates Pattiiion Act, 1897, 
Partition efleefcod after, cams in^o oparation— 
Aliegatioa as to its being under Aot of 1876— 
Onus in C48e cf. See PARTITION, No. 2.a. 43 
lad. Cas, 359. 


800 Bur. aot XIII of 1898. 

Oalciitta Improvements Aot. 

See Ben. Aot V of lOii. 

«• 


(82) Applioatico for partition by one recorded 
oo-aharer— Denial of title of applicant by other 


Oalcutta Municipal Aot. 

Bee Ben. Aot HI of 1899. 
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Oanal. 

Private water ooucse from, Irrigation from, 
Dispute ag to, Governmeut if a ueoessaiy party 
— Oanal Depirtment if (jan oonfer permanent 
rights of irrigation without proceeding under 
8i 30 or 23 of Oanal Aot (1890) nor oan go 
against decision of Oourt. See REMAND, No.^6, 
177 P.W.R. 1918. 

• « 

Gantfl Act (1890;. 

Gana) Department, if oan oopfer permanent 
right of irrigaiiion from private water course 
without proboeding under 8. SO or 33 of. Bee 
REMAND, No. 5, 177 P.W.R. 1918. 

Ganoellatlon of Document. 

Suit lor — Limitatioyi for. Starting point of 
— Limitation Act (1908), Sch, I, Art, 91 — 
“ Entitled ” in. Meaning of Entitled ” 
under Specific Relief Ai^i (1 oi 1877), S. 39. 

The word “ entitled in Art. 91 of Soh. I of 
the Limitation Aot mu^-t be iatcryretod as 
meaning “ onticlod b? law.’* i.e,^ under S 39 of 
the Specific Relief Aot. v 

To a suit for oauoellation of a document, the 
period of limication begins to run from the time 
wbon tho pUiniiff K’comps aware of facts which 
arouse in him a roHaonabltJ approhenMon that 
he would Hullcr scrioua injviiy if the doi-ument 
be left outciliHudiug. Balaiundaram Paudiani 
Filial y Authimulam Chettlar, J7 Ind. Cas. 
605. 

PHir^Lirs and Kuishnan. jj. 

Gavrlerj. 

(1) Oarri<'r, meaning of~Liability of conti- 
nuous carriers- Bee CONSIGNOR AND CONSIG- 
NEE, No. 1, 31 M L J. 66.3. 

(31 Liability of Riilway Company foi mis- 
delivery of parcel. 6oc RAILWAYS ACT (1890), 
No. 3, 20 B.im. L.R. 591. 

Carriers Act (111 of 1863;. 

(1) Si. 2 and 9 Fcny Jiceuse.* carrying 
goods lor hire aore.-s river — boat carrying goods, 
while p^^^atioiiary, sunk by steamer — Ferry 
licensGC baolo as oixcticr, not bailee. See 
COMMON CAUKIER, No. 3, U.D.R (1918), dth 
Qc., 120. 

(2) 8. 6. S.e No 1, supra, 

(3; 5, 10 Notice-— Manner of service, if can 
be restricted by the contract — Loss of 
goods --Knowledge of the carrier if sufficient 
•--Civ, Pro. Code (Art V of 1908;, 5- 116 — 
Error of law— Revision. 

A condition in a bill c.( lading requiring the 
service of notice of claim in rosp^^ct of the con- 
tract at the carrier’s office at a particular place, 
is not inconsistent with tho provisions of 3. 10 
of the Carriers Act, and is perfectly legal. 

Notice under S. 10 of the Carriers Act must 
be given, and it is not enough that the carrier 
had knowledge aliunde of the loss (a). , 

The High Court refused to interfere uhdec 
8. 116 of tho Oiv, Fro. Code, although it was 
of opinion that the lower Court’s deoision was 


, CAprlefs Aot (111 of lB68j— (Concluded). 

erroneous in law (6). The River Steam Navi- 
gatlon Go., Ltd. v. Heasri. Hazarfmall 
Multan Mai, 27 C.L.J. 29A»41 Ind. Oaa. 919. 
CHITTYand BEACHCEOFT, jj. 

References (o) 38 0. 50, F. (b) 11 0. 6 ] 
41 C. 323, B. 

Case Law. 

(1) High Courts, Decisions of —Subordinate 
Courts in Central Provinces not bound by, 
but by the decisions of the Judicial Com’, 
missioner's Court. 

While it is open to (bo Subordinate Courts in 
tho Central Provinces to assist themselves on 
quoations of law by a study of the rulings of all 
the High Cmirts in India published in any 
authorised series of reports, they pte absolutely 
bound, irrespective of their own opinion and 
the dissentient opinion o£ any other High Courti 
by the decisions on such quettioris of the 
Judicial Commissioner’s Court, while such 
d«o!Hions are not expresLdy ovorrulcd by the 
paramount authority, that is, His Majesty in 
Oounoif. The auborcynare Courts^ have no option 
to choose between a decision of the Judicial 
Cemmissio lei's Court published o* unpublished 
in tho local cr any other law reports, and the 
decision of any other High Court in India or 
Burma. Puhpl Bal v. Aniuya Bal, 46 Ind. 
Gas 903. 

STAN YON, A .J C. 

(2) Established church, meaning of— Roman 
Oaibolio Church, if an established Church— ' 
Voluntary association, rules of, different from 
these of the parent body — Parish Church 
adopting doctrines of Catholic Church, if oan 
set up separate rules of discipline— Custom, 

I question as to, whether one of fact or of law. 
Bee Ecclesiastical Law, No. i, 8 L.W. 
203. 

I Gaite DUabllltleB Removal Aot. 

Beo ACT XXI OF 3850- 
Cattle Treipasi Act. 

Sfco ACT I or 1871. 

Came of Action. 

(1) Arising subsequent to suit— Courts power 
to grant decree in exceptional circumstances* 

Courts have power, in exceptional oiioumi 
stanoss to gran;, a decree, even in oases where 
the cause of action arose subsequent t 9 the 
suit. 

Where it was found that the defendant 
tecoiv^od the money and that the money became 
payable immediately after suit ; but it was 
contouded that the su>> was premature because 
of tbo terms of an unreg tterod mortgage-bond 
between the parties : 

Bold, that a ^hrmld be passed for the 

plaintitl ; and that be should not be driven to 
a fresh suit (n). Subbaraya Chetty v.Maohiar 
Ammal, (1916) M.W.N. 199»7 L.W. 403»44 
Ind. Oas. 863. 

8B8HAGIRI AlYAB and KUMARA8W.\MI 

Sabtbi, jj. 

Reference 37 Ind« Caa. 862, F* 
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Gaaie of koi\on^{Concluded), t 

(l-o) jPlainU Plaintiffs' duty to sJmo in, denial 
of titles Written statement, Pleas in, if can 
furnish. 

It is for iho plaintifi to show iu his plaint 
that theca was a denial of hia title prior to the 
institution of the suit and he cannot roly upon 
the pleas oontained in the wcitteu statement 
for the purpose of making out a cause of action* 
AmtaJ Singh v. Sarabaukh Pande, 46 Ind. 
Oas. 650. 

Lindsay, j.c. 

(1-5) Explanation of term^Rslation of, to 
defence set up by defendant. 

The cause of action has no relation whatever 
^ to the defonoj which may be set up by the defend- 
. ant» nor does it depend upon the character of 
the relief prayed for by the plaintifi. It refers 
' entirely to the grounds set forth in the plaint 
as the cause of actiou, or in other words, to the 
media upon which the plaintifi asks the Court 
to arrive at a oonolasion in his favour. 
Hohammad Alikhan v. ,ShaJat Alikhan, 46 
Ind. Gas. 913. 

DBAEE-BliOCKMAN, J.C. 

(9) Cause of actiou merged iu decree in suit 
thereon— Sabsequcul romedy is in execution — 
Execution if ojrrcd, uo separate suit. See 
Mad, act I OF 1900 (Malabar compensa- 
tion FOR Tenants’ Improvements;, No. 9, 
7 L.W. 143. 

(3) Declaratory suit that defendant not an 
under-proprietor — Rent Court, Adverse order of, 
in ejectment proceedings if neoeaaary for 
aeorual of cause of action for. Bee DECLARA- 
TORY Relief. 46 Ind. Cas. 650. 

(4) Declaration of title with prayer for 
confirmaticii of possession and for temporary 
injunction. Suit (or — Defence of possession and 
title with defendant— Plaint if can be dismissed 
as disclosing no. Bee DECLARATORY SUIT, 
No. 4 a. 46 lod. Cas. 553. 

(5) Insurance policy applied for from one dis* 
triot — Death of life assured in aoother — Death 
a part of cause of action Jurisdiction of Court 
in place' of death . Bee JURISDICTION 
(GENERAL). No 4. 2i! C.W.N. 517. 

(fe) Meaning or. See J URISDICTION 

(General), Nj. r, 3o m.l.J. 189, 

(7) Possesaion and luesoe profi.s, Suits for. 
Cause of aotioc, if different— Specific Relief Aot 
(1877), 8. 9, Possessory suit under— Mesne 
profits, Subsequent suit for, maintainability 
of. Bee JURISDICTION (OF CIVIL COURTS), 
No. 7, 46 lud. Cus. 835. 

(8) Suit for dccUratiou cf proprietary title 
correcting entry ia revenue record —Cause of 
action acorued when plaintifi prayed for entry 
in bis favour and defondaut denied his title. 
Bee Limitation Aci No. 163, 79 P.L. 
B. 1916. 


OaYeat,' 

Will-^Immsdiaie reversioner not eontisting-^ 
Next reversioner, if can enter caveat and 
contest the suit, • 

A died testate leaving B his widow* Caveats 
were entered by the immediate reversioner 0 
and by the mother of the widow of the testator, 
as well as by D and E who would be rever- 
sioners if 0 were to die before the widow.. « B by 
settling wjih the exeoutor made it impossible 
for him sacoessfully to challenge the will : 

Held, that D and E had suffioient interest to 
entitle them to enter oaveat and contest the 
suit (a). SatlndFa .Mohan Tagore y. Savala 
Suodarl Debt, 97 G.L.J. 320 » 46 Ind. Gas. 59. 
SANDERSON. C..T. and WOODROHFE. J. 

Reference (a) 10 O.L.J. 263, R, 

Central Provlaeei Court of Wafds Act. 

Sea O.P. ACT XXIV OF 1899. 

Central Provlncei Courts Aot. 

Bee O.P. ACT II OF 1904, 

Central Provlnoes Band Revenue Act. 

See C.P. ACT XVIIl OF 1881. 

Central Provinces Tenancy Act. 

See O.P. ACT IX of 1883. 

Bee C.P. ACT XI of 1898. 

Certificate of Sale. 

Particulars in. Correction of, with refer- 
ence to boundaries given in plaint. 
Validity of -^Accretion to land purchased at 
execution sale, Declaration of title. Suit for 
— Accretion before execution sale, Finding 
as to. Effect of. 

No oorrootion oan be m^de in the partioulars 
given in a sale oortificata by the boundaries 
given in the plaint in suit. 

In a suit for a doolaration of title to some 
lands, on the ground of accretion to. the ryoti 
jamai lands purchased at an exooution sale, it 
was held, that the plaintiff was not entitled 
to a deoroe, as it was found that the lands had 
re-formed many years before the purchase. 
Krishna Oopal Bowmlk v. Hem Chandra 
Bairagi. 46 Ind. Cas. 908. 

OHITTY and SMITHER, JJ. 

Certified Copiei. 

(1) O. obittas and map relating to partition— 
Admissibility in evidence. Sse EVIDENCE ACT, 
No. 11, 23 C.W.N. 48. 

(9) Presumption as to duo execution in reapoot 
of— Where original cannot bo produced— Evid- 
eune Aot, 1872, S. 90. Sec EVIDENCE ACT, 
No. 98, 46 lud. Cas. 344. 

(3) Application for, before recess— Arrange- 
mont for delivery during recess— Whether party 
bound to pay printing oharges during reoess— 
Vaoatioo period, if can bo deducted. See LIMI- 
TATION ACT (1908). No. 8, (1918) M.W.N.886. 

Certified Purchaser, 

Persona olaimiug under a-rOiv. Pro. Code, 
1889, B. 317, Applicability of, to. Bee ClY. 
FRO. CODS (1889), No. 4, 46 Ind. Oas. 916. * 
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Oeai lot. 

Bee Bbn. act JX OF 1880. 

Gbamperty. 

(1) AgreemeDt of the Mature of epeoalation 
and purohaeing litigation-— Whether enforceable. 
Bee CONTRACT ACT, No. 10, 43 Ind. Oaa. 74. 

(3) Finanoing litigatioD with agreement to 
share in property on*8aeceB8, transaotion if 
a loah— Transaotion ohampertous. Bee CON* 
TRACT, No. 8, 47 Ind. Cas. 663.^ 

Charge. 

(1) Loan charged on property— Default by 
lender to pay full amount, Lien in reepeot of 
money actually advanoed— Charge on moveable 
and immoveable property, DiXiument creating, 
Non-Registration of, Charge how affected by, 

' Bee Contract, No. 8, 47 Ind. Cas. 663. 

(3) Knoroaohment in good faith by defendant 
upon lands of plaintiff believing them to be his 
own — Improvements made in good faith by 
defendant— Liability of owner to pay value of 
improvements— Defendant ifcntillod to charge 
on land for value of euoh improvements. S^e 
Contract act. No. 47. 40 ind. Caa. 464. 

(3) Gash allowance in perpetuity of on^- tenth 
of assumed rental and awarded by Sjttlcment 
officer —Nature of allowaneo— Nankar or das- 
want. See Dahyae. No. 1, 31 0 C 327. 

(4) Property of three co-sharcca purchased in 
osooution of dooree against two of them— 
Redemption of existing mortgagi on entire pro- 
perty by euoh purohiror— Determination of 
mortgage and oreation of charge on third share 
of CO sharer in favour of puruhaBet— Limitation. 
Bee Limitation act U908j, No. i96, 22 
C.W.N.637. 

(6) Bettlenieni of pcjpjrly partly fur religious 
purposes and muniy.f^r private purposes — 
Bettlement for religious and charitable purposes 
a valid obarge on proporlv, 8:0 Mahomeuan 
L lWiWAQF;, No. 6, 3'? Ind. Cas. 901 = 22 
C.W.N. 568. 

(6) Charge, if an (niercsl in land— Purchase of 
charge in Court auction — Auction-purobasers if 
get any rights thereunder. Bee MORTGAGR 
(Redemption), No. 14, 9 L.B.R. 169. 

(7) Annuity, Payment of, from the share 'of 
the esUtte whether a charge on the property — 
Intention chief ingredient— Creation of ch.*rg9 
in equity. Bee ParDANASHIN Lady. 22 C W. 
N. 226. 

(8) Mortgagee paying arrear of revenue to 
prevent sale — Wbotber payment is. on the 
properly. See TRANSFER OF PROPERTY ACT, 
No. 66, 43 Indi Cap. 190. 

(9) Distinotion between oharge a^d mortgage 
—Charge created by judgment-debtors on pro- 
perties outside suit, validity of. Boo TRANSFER 
OF PROPERTY ACT, No, 40, 44 Ind. Cas. 734. 

(10/ Vendor taking promissory note from one 
of the vendees for part of sale money— Charge 
on land if claimable by vendor lor moftey due 
on note. Bee Transfer of Property Act, 
•No. 37, 28 M.L.T, 86. 


Ghafliabla Trait. 

, Scheme for administration of a eharital^le 
irust-^Competency of Court to amend the 
scheme from time to time—Amendment of 
decree during pendency of appeal-^Wnen 
appeal becomes appeal against amended 
decree. 

There is ample authority for the proposition 
that a Court, which has sanotioned a soheme 
for the administration of a charitable trust, is 
competent from time to time to vary the 
scheme, as the exigencies of the case may 
require. Sadupadhya Umeihanand Oja ¥. 
Ravaneiwar Proiad Slogh Bahadur of 
Qidhoar, 43 Ind. Gas. 772. 

MOOKBRJBE and BEACHCROFT, JJ. 

References 28 M, 319; 30 M. 138, F.i Attor- 
ney General y, Dovill, (1810) 1 Phillip 763.;^ 
Attorney General v. Bishop of Worcesior^ 
(186 1) 9 Hare 3 18 ; Mayor of Lyons v. Advo- 
cate General of Bengal, (LSIOj 1 A.C. 91 ; 
Be Browns Hospital, Stamford, (1889) 60 L.T. 
288, B. ; 24 B, 45 : 2 C.L.J. 4C0 ; 16 C.L.L 
431 ; R. A. No. Ill of 1916. Appr. 

•> 

Chtneae Caitomary Law. 

Person claiming as adopted son of China- 
man --Suit for possession of adoptive 
father's estate— Burma Laws Act (Kill of 
1898), S IS— Chinese Customary Law-^ 
Succession Act, 1865. 

The plaintiff claimed, ae the adopted son of 
a deoeased Chinaman, for poEsessiou of the pro* 
perty of hirj adoptive father. Held thatiunlesi 
the plaintiff could prove that the deceased 
Chinaman was a Buddhist, the law governing 
the deoeased’seBtiite would be the BuGoession 
Aoi, whiob does not recogLiee adopted sons ; 
but that, if the deoeased was a Buddhist, the 
law to be applied would bs the Chinese Custom- 
ary Law applicable to Chinese Buddhist. 
Held, also, that, in Ibis case, even though it 
was found that the deoeased became a Buddhist 
and professed Buldhism. in addition to his 
'* Chinese Religion only after he came to 
Burma, 8. 13, Burma Laws Act did apply to 
him and that tbo question of the plaintiff's 
adoption should be determined in aopordanoe 
w:th Chinese Custom iry Law. Kyin WetP. 
Ma Gyok, 9 L.B.R. 179 = 17 Ind. Cas. 148. 
TwomeY, C.J. and ORMOND, '*J. 

References :— 4 L.B.R. 124, Not F.\ 2 L.B.R 
95. P ; 8 L.B.R 404. R, 

Ohota Nagpur Encumbered Eitatei Act. 

Bee, BEN. ACT VI OP 1876. 

Chota Nagpur Tenancy Act. 

Boo C. P. Act VI OF 1908. 

Ohowkldarl Ohakran Lands 
(1) Chowki lari land —Land transferred to 
Zamindar— Previous settlement wsthputni- 
dar— Assessment of rent. 

The effect of a transfer of Chowkidari land is 
to make the Z\mindar hold the property sub- 
ject to the rights previously created by him in 
favour of suterdinate holders. 
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Ghovkidarl Chakran Land§^(Conlmuedh 

The rights of tho Zemindar aod the puinidar 
aa hetwiion themselves are regulated by the 
conditions under which the putni was created. 
Where, dt^fiaitd information is not uvailableas 
to the exact mode in whioh the puUi rent was 
originally settled, the same basis of oaiculation 
in making assessment is adopted as between 
the State and the Zam«ndat on the one hand 
and the Zamindar and putradar on the other 
hand. The assessment is to be made on the 
basis of tbc annuil value oalculatod according 
to the average rates of letting land similar in 
quality in the neighbourhood. Radha Charan 
y. Ranjlt Singh, 27 C.L.J. 582. 

MooKEUJEE and BE\CHOROFT, JJ. 
Be/erenu'S i—lo C.L.J. iOJ ; -4 C.W.N. 314 ; 
^4 C.WN. ;0li); 14 U.W.N. 995 ; 84 C. 

" 109, /2. 

(2) Putni lease - Claris^, resermnq power to 

?o appoint and dismiss chowku 
darsy effect of. 

A cUase in a pu/ui l^asc, which reserves to 
or cooter« on the Zitnindttc the- right to appoint 
and dismiss chowh id irs, lias not the efloot of 
reserving to the Zimindar and exoludiog from 
the putni the chotvkidart chakran land. Nafar 
Ohaadra Chandra v. Bijoy Ghand Mahtap, 
22 C.W.N. 487 = 14 hid. Gas, 526. 

TEUNON and NEWflOULD, JJ. 

References 7 C.L.J. 593, J?.; 5 C.L.J. 28, 
Appr* 

(3) Tenants inducted bp eemindar on land 
being va'^ated by chaukidar in possession , 
if trespasser --Village Chaukidars Act (VI 
B.C. of 1870), S. 51. 

Certain chakran la.^’ds included in a revenue 
paying est it’ on being v\c?itod by the chauki- 
darp in vo:!"3SPion w. t-i .appropriated by the 
Stemindar and eetr.hd wtth tenants. The l:mdR 
were tubscqucrlly rtnumed by Governmins 
and tran?f-»rrrd to the zoraindar under the 
Village Chaakj-l'ifo Act, Tho plaintifi then 
obtained a p'r/uinont undor-i'^oure from the 
admindaf and sued to eject lha tenants as 
trespassers. 

Beld’:-Thp.t the chaukidari chakran landr. 
formed par* of th ' *073000 paying eatato. and 
the zemmd’.r bid a quiUGjd title therein 
Conscquentlj , when th-i lands w^^re re.-umed 
under thi Vill'ige Cba ^kidarg Act and ir-in.-fer- 
red to the zjirnndar uriJe** its provi.si^ ..s, the 
estate taken )>'■’ *hp 7 mi-; ui*” w.i- in confirma- 
tion and bv v/-.y f c .litlnnauec of hip exitJoing 
estate and 'b' l'S'- ; ■ ;il v; i.-; .ol, entitled to 
oontond tha* thy int., broujbt on thti lands | 
by the zowrA^,r thy ;.hai!ki-i!iry vacated j 
them W'era tree>n'“%f cr*;. Bib ^jhaodra Batierjee I 
y. Sarandra Chandra Mondal, C.W.N. ; 
997 = 450. 515 = 27 G- L J. 560. | 

MOOKERJP5I3 and WALMSOEY, .JJ I 

mter^Mce 21 C.W.N. 609 (P.C.), R, j 

(4) S?:if ter possession by painidai —Limita- 
tion applicable— ‘Limilalion Act^ Arts, 142 
and 144 — Amendment c; plaint by addition 
of new lands— Jnsiituiion of suit. 


Ohowkld^ri Chakran Landi— (Oon/inusd). 

Where a plaint for possession of certain 
plots of land was subsequently amended by 
the addition of certain other plots of land. 
Heldt that was not* a case of amendment 
properly so called, but a case of an addi- 
tion cf entirely new lands and, therefore, as 
regards such new lands, the suit must be 
deemed to have been fi^ed on the date when 
the claim in respect thereof was made h*j tho 
application for amendment and not on the 
date when the*applioation was granted by the 
Court. 

In a suit to recover possession by the 
patnidar of obowkfdari chakran lands, the 
article applicable is Art. 144 of the Limitation 
Act. Manindra«Chandra Nandi Bahadur v, 
Rangalal Mondal, 41 Ind. Gas. 728. 
WOODROF^Ifi and CUMING, JJ. 

(5) Title of Zemindar— ‘Revenue sale of the 
I Zamindari — Whether purcha^ier acquires 
I choiokidari chakran lands transf,rred to the 
! Zamindar under the Chowkidari Act. Brajon- 
I dra Lai Das v. Debt^Naraln Tewarl, 4i Ind. 

I Gaa. 894 = 46 0.765 = 27 C.L.J. 491. See Final 
! Fart, 1917, Col. 198. 

(G) Included in the*pninii resumed by .Crou- 
crnrient— Bights of putnidar. Kondkar Mehdl 
Hosaefn v. Uraeih Chandra tfukherjeo. 41 
Tnd. Cas. 964 = 45 C. 686 = 27 C.L.J. 494. Sec 
Final Part, 1917, Col. 193. 

(6-fl) Resumption ofy by Oovernment— Order 
of Government for settlement with person 
loithin the ambit of whoso estate land is 
situate— Settlement ty Collector in contra- 
vention of such order— SeUktneM l‘erscf>t 
entitled to— Limitation, 

Tho Collector Having made a settlement of 
resumed Clviukidari Ctakraii lauds with an 
out.3iQcr, c'.hcr than Che person within tho 
ambit of whose oaiicto it was situate, in dis- 
regard of the order of the Qovernraent, tho 
order of the Collector was hold wholly ultra 
vires ani nugatory and tho meio fact that the 
ColJeotoc committed an error did not entitle 
the person with whom the settlement by 
Collcctf'.r was made to get rid of the rights of 
tho p’rsnn entitled ‘0 iho settlement under the 
Qovirniaeut order, by ^.caling with it ai if it 
had boon rightly u rumid and settled. There 
could not be any qu<^ 3 t.ir,n of limiiation in this 
against tb:> poreon entitled to the sottle- 
ment. Aghore Nath Banerjee v. Kalya- 
neswari Dasl, 46 Ind. Cas. 883. 

PLl^lTOHER and BllAMSUL HUDA, JJ. 

(7) Conclusive evidence regarding nature of 
servicoT required Irom service tenure holder— 
Chaukidari Chakran Act, B. 1, if applies to 
such o^aes. Sec LEN. ACT VI OF 1870 
(VlLri\GE CHAUKIDARI), No. 2, 28 C.L.J. 
281 . 

(8) Legal effect of resumption and subsequent 
transference of, to Zamindarfi — Title acquired 
by Zf.mindar. Bee BEN. ACT VI OF 1870 
(VIULAGB CHOWKIDAB1 )i Nb. 8, 22 C.W.N. 
660. 
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OhovUdarl Ohakvan Landt'-CConetkdad). 

(9) PoasesBion by ’Patnidar of, through 
Beirioea rendered— ReauiDptioa of land— Dia- 
oontinoanoe of poBaeaaioh— Poaseaaioo, Butt by 
patnidar for, Limitation for— Limitation Aot 
(1908), Soh. I, Art. 149. Bee LIMITATION. 
Ho. 8, 46 lod. Caa. 895. 

(10) Patnidaca, Bight of, on reaumption and 
tranafer by Government of euok landa to 
zamindar— Limitation for patnidar'e auit for 
poaaeasion. Bee LIMITATION* ACT (1908), 
Ho.'156, 16- A.L.J. 964 (P.O.). 

Ohrlatlan Marriage Act (MV of 1678). 

(1) Sa. 4, 6-rSoopa of, compared with 
aoopo of Divoroo Aot (1869)— Froviaiona of, if 
precluded from oonaidaratiou by B. 4 of Divorce 
Aot— Bolemniaedi meaning of, ^n 8. b—Fraud, 
Nature of, requiaite for avoiding a marriage. 
Bee High Court, jurisdiction of. No i. 
47 lud. Caa. 544. 

(9) S. 6. See No. 1, supra. 

Oh jr Land. ^ 

(1) Lease for term of years of ohut land — Rent 
payable for such land as^is capable of cultiva- 
tion*— Law governing parties — Lessee not ryot 
holding undar custom of utbandi — Lesaee a 
noQ-oGoupanoy raiyat. See BEN. ACT VIII 
OF 1886 (TENANCY), No. 90. 42 Ind. Oas. 646, 

(2) Churd forming in non- navigable river flow- 
ing through or by side of permanently settled 
estates, if resumable and assessable with 
Govornmont revonuo. See ALLUVION AND 
DILUVION. No. 1, 22 O.W.N. 872. 

Olty Mualclpallty Aot, Hadrai. 

Bee Mad. ACT III OF 1904. 

Olty of Bombay Municipal Aot. 

Bee BOM. ACT HI OF 1888. 

OIvU Court, 

Meaning of. See U P ACT lU OF 1901 
(Land revenue), No. 2, 43 Ind. Cas 473. 

Olvll Oourta Act. 

Bee liEN, ACT Xll OF 1887. 

Bee Mad. Act ill op 1873. 

Oiv. Pro Code (1882’. 

(1) a. 2—** Decree,’' Oeder dismissing appeal 
for default, if— within the meaning of the 
definition. Bee EXECUTION OP DECREE, 
No. 21c. 47 lod. Oas. 125. 

(2) 8» 230— Morfpof/e decree providing for 
payment of decretal amount and on default 
for sale of hypothecated property^ Decree 
for payment of money -^Limitation Acf, 
Art. 18 J— Amendment of execution applica^ 
turn in second appeal, whether may be 
allowed-^SubsegUtnt execution application 
against proverlies not included in devious 
application^ Subseq^^f^t application not 
oonUnuation of previom onv. 

15 


I av. Pro. Go4e (1662)-(OofiefiMf0g). 

* Where a decree provides that defendants 
should pay the amount claimed and in default 
the hypothecated property should be sold, held 
that the decree was one for payment of money. 

Where a subsequent application for execution 
seeks remedy against property other than that 
I which was the subject of previdns application, 
helif that the subseqaent application is not a 
oontinuation of the previous one. 

Heldt that ordinarily tbe Court ought not 
to allow an amendment of execution applioa- 
tion in the second appeal, wbiob would pta- 
judioe tbe right of the other party. Thta- 
garayan v. Kannosawml Filial, 43 Ind. Oas, 
122 . 

ABDUR Rahim and Kumabasawmi 

BASTBI. J.J. 

References:— 2S M. 473 ; 21 M.L.J. 1036 ; 
27 M.L.J. 25, F.; 35 W.R. 820. R. 

(3) 8. Q)0*A— Deposit of sale amount bp 

• transferee of non- transferable Holding- 

Landlord withdrawing the deposit amount 
— Whether landlord can question in a sub- 
sequent suit, the validity of the transfer. 

Where a transferee of a non-transferajble 
holding deposited under S. 810- A, Civ. Fro. 
Code, 1882, tbe sale amount with a view to 
oanoellation of sale in execution of decree for 
arrears of rent, and subsequently tbe amount 
of deposit was withdrawn by the landlord and 
the sale set aside, held that the landlord 
oannot succeed in a Bubsequent suit for deola« 
ration that the transferees had not acquired it 
good title bv putohaso of a non- transferable 
bolding. Gadadhav Ghosh v. Mldnapora 
Zamtndary Co.. 43 Ind. Oas, 742. 

MOOKEBJEB and BEACHCBOFT, JJ. 

References 6 C.L. J. 601 ; 9 Ind. Caa, 619, 

F, 

(4) S. 317. Scope of— Certified auction-pur^ 
chaser. Persons claiming under a — If 
entitled to benefit of pro visions of section. 

Persons claiming under a certified auction- 
purchaser are not entitled to tbe benefit of pro- 
visions of B 317, Oiv. Pro. Code, 1882, which 
apply only to the certified purchaser. Jop 
Oobinda Chowdhary v. Debendra Math Bose, 
46 Ind. Gas. 21G. 

FLETCHER and BHAMSUL SfUDA, JJ, 

(5) B. 639— Scheme for administration of a 
oharitablo trust — Competency of CourE to 
amend the scheme from time to time. Bee 
Chare^LE Trust, No. l, 43 Ind. Caa. 772. 

(G) ^^^^^lucompetent reference to Court 
of appeal— Opinion in snoh reference — Res judi- 
cafa— Whether Court should perpetuate error. 
See ACCOUNTS. No. 2, 45 Ind. Cas. 201. 

GIy. Pro. Code (1908). 

(1) Provisions of, apply to proceedings under 
Lunacy Aot (IV of 1912). See ACT IV OF 1919 
(LUNACY). 27 O.L.J, 206. 

(2) Revision— Scope of B. 115. Bee Bom. 

; AOT III OP 1901 (District Municipal), 

I Ho. 3, 44 Ind. Cas. 963, 
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GIy. Pro. Code (1808)— (OontinuecQ. 

(9) Code if prohibits attaohment before jadg- 
ment of immoveable property by Small Causes 
Court. See ATTACHMENT BEFOBE JUDO- 
MBNT, No. 4, 14 N.L.R. 1; 

(4) Bs. 3. 47, O. XXI. r. 90. and O. XLIII 
—Fraud in oonduotiog sale— Order setting 
aside sale — Order not a deoroe— Ouly one 
appeal allowed— No second appeal— Order not 
one made under 8. 47 — Appeal from order, 
right of, arises only under 0. XLIII. Bee 
Appeal (Second appeal), No. 14, 3 Pat. 
L.J. 645. 

(5) 8. 2 (9), 0. XVIT, rr. 2 and Plaintiff 
present in Court^Failure to produce evi- 
dence-— Order of dismissal, if decree. 

^ Whore a plaintiff failed to produce evidence 
but was present in Court and the suit was dis- 
missed, held that it was a final decision of the 
suit by the trial Court and the Court's order of 
dismissal was a decree. Praioothanath Sahs 
Y. Bashlmukhi Debl. 46 Ind, Gas. 200. 
CHITTT and SMITHBR, JJ. 

Beforence : — 3 C. 663, R, 

(6) 8. 3 (2). Bee No. 73, infra. 

(7) 8. 2 (6) and Sch. II, r. I— Pleader, his 
position and power— ’Persons interested to 
apply for reference to arbitration. 

Pleader is an agent of his client and his 
power is created entirely by the vakalatnamah 
given to him by bis client. 

Under r. 1 of the Second Schedule of the 
Civ. Pro. Code, 1909, an application for an 
order for reference to arbitration must be made 
by all the parties interested and that applica- 
tion must be in writing. 

" All the patties interested '* means all the 
parties interested in the litigation. It is a 
question of fact in each case as to who are the 
parties interested in the iitigation. Jalpal 
Tewary y. Tapeiwarl Tevary, 45 Ind. Gas. 
321. 

JWALA PBASAD, J. 

References: — 37 A. 456; 33 A. 645; 21 M. 
974 ; 6 N W.P.H.G.R. 210 ; 29 A. 429, Appr,; 
30 A. 33, Diet. 

(7-a) a. 2 (ID— Legal representative, suit 
against assets not in the bands of legal repre- 
sentation, effect of. Bee LEQAL REPRESEN- 
TATIVE, No. 1, 10 Ind. Cas. 407. 

(8) B. 2 (11). See No. 96, , 

(8-0) a. 2 (12)— Meano profits— Non- tranfer- 
able oooupanoy holdmg. Purchaser of. Liabi- 
lity of. Bee Landlord and Tenant, 
No. 62 6, 46 Ind. Cas. 624. 

(9) B. 9— Claim to religious honour consist- 
ing of right to receive tbeertham and prasadam 
in temple in certain order of precedence— Suit 
if one o! a civil nature* See APPEAL 
(General), No, 20, 7 L.W. 6i4. 

(10) 8. 10, 0. XXI, r. 7— Aef XIV o/ 1889, 
8. 928— Egecttfion of deeree^Jurisdictien 


OIy. Pro. 'Code (1908)— (Oot^lAsrd). 

—Court executing decree not competent to 
enguire into validity of decree, 

Beld, that a Court executing a decree is not 
competent to entertain an objection by a judg- 
ment-debtor that the decree was a nullity foe 
having been passed contrary to the provisions of 
8. 10 of the Civ. Pro.-CoUe or the Court passing 
the decree had no jurisdiction in the matfijr, 

Held, that a decree passed contrary to provi- 
sions of B. 10, Oivi Pro. Cod?, is not a nullity, 
Sheopatrel y. Warak Chand, 42 P.L.B. 1*918 
»93 P.W.R 1918»46 Ind. Cas. 419. 
BCOTT-BMITH, J. 

References 3^,B. 194, F.; 16 Xu?.. Cas. 832 
and 28 A. 137. Dtsf.; 32 LA. 23. R, 

(11) 8. 11. See Reb Judicata. 

(12) S. 11 — Res judicata — Adverse possession 
against a Hindu widow — Life estate only 
affected— Reversioner not affected by adverse 
possession, SabbI Oaopatibhatta Neelmane 
V. RamkrtshnabhatCa Bhankarbbatta, 19 
Bom. L.R. 9i9B42 6. 69a43 Ind. Cas. 233, 
See Final Part, 1917, Col. 203. 

(13) 8. 11— Res judicata as between • co- 
defendants— Vendor and purchaser Mortgage 
by vendee, declaration of validity of, in oefion 
by vendor against vendee and hts mortgagee-* 
Transfer pending suit— Lis pt^nde os— Transfer 
of Property Act, 8. 53. Manjeihwara Krlih- 
naya v. Yaiodeva Mallaya, 40 Ind. Gas. 636 
= 40 M. 45B. See Final Part. 1917, Oo}. 202. 

(14) 8. 11 — Res judicata — Principle— Re^ 
fusal to decide issue, effect. 

Held, that, where an issue was raised in a 
suit and the issue was not decided, there can 
be no res judicata under ^.11, Civ. Pro. Godei 
1908. The essentia) condition of the principle 
of res judicata is that tbe issue should be 
" heard and finally decided " by the Court. The 
refusal of the Court to dot-ernfime an issue does 
not operate as res judicata. Dhakeawar Prasad 
Naraln Singh v. Pookhar Paadey, 45 Ind. 
Cas. 336, 

ROB and JWALA PRASAD, JJ. 

References:— II A, 187; 10 0.866, Dtsf. ; 
Langmsad v. Maple, (1866) 18 O.B.N.8. 366 ; 
24 C. 616 ; 7 C. 381 ; 8 C. 631 ; 6 O.L J. 653 ; 
91 A. 506 . 34 M.L.J. 12, Appr, 

(16) 8. ll— Previous decision erroneous in 
law— Whether res judicata /or subsequent 
suit. 

In a suit for arrears of rent and interest 
thereon, the fact that, in a previous litigation 
it was decided on an issue of law between the 
parties that tbe defendants were liable to pay 
interest on arrears of rent, must be taken to be 
res judicata between the same parties even 
though the earlier decision was wrong in lawi 
Bhagwatl Praiad Blogh v. Paramcihwav 
Datt, 46 Ind. Cas. 969. 

LINDSAY, J.O. 

References 10 0.0. 146 ; 8 0.0. 87, dppr* 
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IHy. Pro. Oode 01908)— (Con^tniMd)'. 

(15-a) 8. 11— Res juaioata, QuesHon Court 
deliberaUly abitaiMd from deMing, </— 
Declaratory suit tw tills by survivorship^ 
Decision on^Dsclaratory suit that alisna- 
tions not binding on reversioner if barred 
by^LAmitation Act (IX of 1908)| 8ch. 1, 
Arts. 93, 96. VSU^Declaratory suit that 
;kot kobala and solenama decree not binding 
on reversioner'^Limitaticn Act (1908), 
Article applicable to, Art,* 130 and not 93 
• and 96 ^Limitations starting point of. 

A matter wbioh a Court deliberately abataina 
irom deoidiug cannot be fee judicata. 

A suit based on the allegation that the 
plaintiff took the property survivorship on 
the death of a person is essentially different 
from a suit for a deolaratiou that a certain 
alienation made and the compromise decree 
entered into by the widow are not binding on 
the iuheritanoa when it comes to the hands of 
the rnversioner and a deoiaion in the firs& suit 
cannot operate as res judicata on the latter. 

The Artiole of the LiLSitation Act applicable 
to a suit by a Hindu reversioner for a declara- 
tion that a hot kobala executed by the last 
owner and a solenama jeoree made in a suit to 
enforce the kot kobala are not binding on him 
is Ar^. I'iO and not Arts'' 93 and 95 and when 
the plaintiff is in possesM^ou, ho is not bound 
to bring bis Jiiiit until some act is done on the 
document which it is eou'^ht to declare not 
binding on the inheritance. Hara Naratn 
Bera v. Sridhar Pande, 47 Ind. Cas, 3. 
FI^BTCHER and SHAMSUL HUDA, JJ. 

(16) 3. ll-*Re8 judicata— Decision on issue 
which Ivaa not necessary for determination of 
the case. Klrpa Ram y. Nawab. 141 P.L R. 
1917 «s 43 Ind. Oas. 754. See Final Part, 
1917, Col. 302. 

(17) 8. 11 —Suit for possession and mesne 
profits — Dacroe silent regarding future mesne 
profits— Fresh suit for such profits not barred. 
See RBS JUDICATA, No. 1, 16-A,L.J. 182. 

(17-fl) 8. 11— JRes 7Mdicufa — Concurrent 
jurisdiction of Courts— Necessity of. regarding 
pecuniary limits and subject-matter. See RES 

Judicata, No. 22 -c, 47 ind. Oas. 21 . 

(17-6) 8. 11— Res judicata, plea of. a 
question of law —Second appeal, if can be raised 
in— Quoatiion deoided by lower Court, left open 
and undecided by appellate Court, how far res 
judicata. See RES JUDIOATA. No. 22 e, 47 
Ind. Oas. 685. 

(18) 8. 11 — Aotnal adjudication in prior suit 
if necessary — Implied adjudioation, how far 
res judicafa— Both parties defendants in prior 
suits— Con fliot of iuterest inter se in prior suit, 
if neoeseary tn oonstitute res judicata. Bee 
RES JUDIOATA, No. 33, 8 L.W. 206. 

(18*a) B. 11— jResy udicafa— Prior suit. Co- 
defendants in. question raised infer .se tetwoen 
—Finding on— Deoree in spite of finding, as 
finding immaterial— No res judicata not 
estoppel— Evidence Act, B. 115. Bee RBS 
JUDIOATA, No. 33 a, 83 M.L J 740. 


Olv. Pro. Code (1908)— (OonffABid). 

(19) B. 11— Decree against widow when bindg 
reversioner. Bee BBS JUDIOATA. No. 26. 94 
M.L.T. 361 (P.C.). ' 

(90) S. 11. Bee RES JUDICATA, No. 30. 
(1918) M.W.N. 176. 

(91) B« 11— Applioability of res judicata 
doctrine amongst oo.defendants— Guiding 
principles. Bee RES JUDICATA, No. 31, (1918) 

M. W.N. 680. 

(33) 8. 11. Bee RES JUDICATA, No. 33. 14 
N L.R. 115. 

(23) B. 11— Decision by probate Court in 
application for grant of letters of administra- 
tion, Scope of. Bee RES JUDIOATA, No. 37,. 
49 P.R. 1918. 

(24) S. II— Matter expressly left untouobed 
and undecided — Matter if finally decided. Bee 
RES JUDICATA, No. 38, 11 P.L.R. 1918. 

(35) S. 11— Suit by widow against daughter- 
in-law for share of estate— Previous suit by 
oollaterals compromised by widow, effect of. 
See RES JUDICATA. No. 39, 23 P.L.R. 1918. 

(35*a) 8. 11— Previous suit between same 
parties, Question raised but not decided in, if 
operates as res judicata. See RES JUDIOATA, 
No. 37>6, 149 P.L.R. 1917, 

(26-6) 8. n^Res judicata^ Question of, how 
determined— Decision on point not necessary 
for decision of suit, whether res judieata^^ 
Final order of the probate Court as to due 
execution of will. Effect of— Competency to 
contest its validity otherwise— Mere omission 
to appeal by minor’s guardian. Effect of— 
Presumption of jointness— Onus, Question of, 
when not material — Partition, Effect of— 
Registration Aot (1908), 8. 17 (1) (6)— Acknow- 
ledgment of partition whether oompnlsorily 
registrable- -Civ. P^o. Code (1908), O. XIII, 
r. 4. See RES JUDICATA. No, 40 a, 133 P. W. 
R. 1917 = 13 P.R. 1918. 

(26) 8. 11, BxpL IV — Applicability of the 
section against pro forma de/endanfs— Rea 
judicata. 

Where A brings a suit against B, G and 
D, being equally interested with A in the 
property, have been made defendants both 
having refnsed to join themselves as plaintiffs 
in the suit, C may not, upon the failure of 
A, oome forward and harass B upon the 
same cause of action and, on hia failure, D, in 
his turn, may not also oome forward to hatesa 
B likewise. B. 11, Expl, IV, Civ. Pro. Oode, 
1908, was designed to meet such a plea, 
and the bar of res juditata applies to them. 
Bliheiwar Deyal 8aha v. Banaropan Bahu, 
44 Ind. Oas. 546. 

BHABFUDDIN and ROE, JJ. 

(27) S. 11, Expl. IV— How far applicable to 
oompioroise decrees. Bee FISHERY. No. 9, 14 

N. L.R. 35. 

(98) B. 11, Expl. IV — PreviouB suit, in 
reepeot of several bite of land— Partial dismissal 
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Civ. Pro. Code (1998)— (Oonlinzerd). 

—Subsequent suit in regard to lands previously * 
dismissed. Bee BES JUDICATA, No. 16, 43 
Ind. Gas. 221. 

(29) S. 11, Expl. IV — Resjudicata-^Ftiot suit 
for possession of house on the ground of gift— 
Subsequent suit for possession of land on ^the 
ground of suooeasion— No bar as res judicata. 
See BES Judicata, No. 17, 43 Ind. Cas. 395. 

(29-0) B. 11, BxpJ. IV — Bes judicata-- 
Matter which might and ought to have been 
made ground of attack —Only if it would afioot 
result of suit. Bee RES JUDICATA. No. 22-a, 
46 Ind. Gas. 929. 

(30) Ss. 11. 13. 14— Foreign judgment when 
judicata in British India. Bee RES JUDI- 
CATA, No. 45. 9 L.B.R. 103. 

(31) Bs. 11. 47— First suit f u redemption 

decreed— No execution applied for — Second 
mortgage to another — Subsequent mortgagee'^ 
suit barred. Bee RES JUDICATA, No. 7, 20 
Bom. li.R, 164. ^ 

(32* S. 11, 0. II. r. 2— Decision cl issue not * 
neoe.c^ary for disposal of suit — It.s re-trial. 
Bee RES Judicata, No. 41. 22 P.W.R, 1918. 

(33i S. 11 and 0. XXXIIl. rr. 1 (a) and 10— 
Res judic.'.ta— Papmsnf into Court under 
preliminary decree— Final decree passed— 
Subsequent suit for mesne profits between 
date of payment and date of suit— If barred j 
by res judioata— Ftifurs mesne profits— j 
Mortgagor if bound to have adjusted in 
flruil decree— Redemption suit— Mortgagor 
Uihen entitled to possession. 

A mortgagor can bring a separata suit for 
mesne profits between the date of his payment 
under the preliminary decree and the date when 
he is put iu possession of tbe mortgaged property. 
He is not bound to have -uch mesne profits 
pett?t}d and included in the final decree (a). 

Under O. XXXIV. r. 1 (a), Civ. Pro. Code, 
ihe moment the amount ascertained by tbe 
preliminary decree is paid into Court, tbe 
mor.^agor is entitled to the possession of the 
property and the retention of possession by the 
moTigagee thereafter is that of a wrong-doer (5). 
Yatrappa Thevan v. Bubblah Thevau, 7 L, 
W. 209 = 23 'M.L.T. 168 = (1918; M.W.N. 207 = 

44 Ind. Gas. 251. 

SESHAGIRI AIVAK and KUMAUASIN AMI 
SASTJU. JJ. 

References '—(a I \ n sv N, 100 1, F.; 42 Ind. 
Cas, 230; 31 B. 327. U.: 41 M 183 = 0 L.W.784 
(P.B.). B. (W 14 0 W.N. 1001. F. 

8. 1 1, O. Xr4. r, 'll— Res judicata— 
Pro note, Suit on— Diioision as to genuineness 
01 pro-note — Malioious proMeoution, Suit on, if 
barred by -Oauso of action different — Additional 
evidence— Appellate Court, Power of, to let in. 
Bee RES Judicata. No. ‘22-(2, 47 ind, Gas. 141. I 

(34) 8. 11, 0, XLl, r, 38 -Sait claiming 
relief alternately again, t two defendants— 
Decree against one— Appeal— No cross-objection 
against other defendant— Powers of appellate 


01 V. PrOt'Oode (1908)— (Coaffntied). 

Court — Appeal alloweil — Subsequent suit 
against other defendant— No bar— Limitation 
— Suit based on failn^e of oonsideration and 
fraud— Findings in previous suit not oonolusive. 
Bee BBB Judicata, No, 12, 43 Ind. Gas. 648. 

(85) a. 11. Bee No. 73, infra. 

(35-^ B. 12. See l^o. 644, infra, 

(36) 8. 13> Bee No. 30, supra, . 

(37) S. 14— Foreign judgment— Want of juris- 
dief ion— Onus of proof 

Where a suit is brought on a foreign judg- 
ment. every presumption is made in favour of 
Buoh judgment, aod therefore the onus is on 
the defendants to prove that they had not sub- 
mitted to the jurisdiction of tbe foreign Court. 
Ramanathan Chatty v. Lakshmana Chatty, 
24 M L.T. 244. 

Waldib. o.j. and Spencer, j. 

Reference 6 Q.B.D. 941. R. 

(38) 8. 14. See Noft30, supra. 

(39) 8. 14 (3). See No. 544, infra, 

(40) 8. 14 (o). Bee No. 545. infra, 

(40 a) S, 16— Property, Meaning of, 

* Property ' as used in 8. 16 of the Civ. Pro. 
Code (1908) means property situate in British 
India. Balwand v. Tulsl Bat, 46 Ind. Cas. 
782. 

Findlay, Offq, a.j.o. 

(40-6) Bs. 16, 20 — Joshipan income. Suit for— 
Immoveable property, Suit for, of the mture of 
— Villages situated outside British India, Suit 
in respect of— Jurisdiction. See JURISDICTION 
(Of Civil courts), No. 6, 46 Ind. Cas. 782. 

(41) 8. 18. See No. 551, infra. 

(42) S. 19. See No. 551, infra, 

(43) S, 20— Jurisdiction of Civil Court- 
Cause of action - Claim against Mutual 
Relief Fund, 

Held, that tie plaintifl’s claim for relief 
against the Punjab Hindu Mutual Family 
Relief Fund was maintainable at Lyallpur, 
where a part of the oause of action arose, for 
the Fund had an agent for procuring members 
at'^tbat place and the member also died there (a). 
The Punjab Mutual Hindu Family Relief 
Fund. Lahore v, BavdarlMal, 29 P.L.R. 1918 
»98P.R. 1918=45 Ind. Cas. 900. 

Chevis, j. 

References :—3i A. 49 and 41 Ind. Gas. 892, 
R. 

(44) 8< 20— Juried iotion—Oon tract on pukka 
arbat system. See JURISDICTION (GENERAL), 
40 Ind. Cas. 505. 

(45) 8. 20— Cause of action — Meaning. Bee 
Jurisdiction (General), No. 8, 36 M.L.J. 
189. 

(46) fi. 20 (e)— Contract made and registered 
at Jagadhri— Contract to be performed at 
Tehri outside dmbala District— Occurrence 
of breach of contract also outside Ambala*^ 
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€It. Pfo. Code (1908)-(Cofi^nttad).. 

Dislriet^Civ: Pw. Code (1862). 8, 17. 

JSxph B-^JuHsdietion, 

A suit olAiming Rs. ^14,000 aa due and pay- 
able under a oontraofe made and registered at 
Jagadhri, where the oontraot was to be per- 
formed at Tehri or in any ease outside the 
jurisdiotion of the Ambala Courts, and where 
the breach or breaches alleged in the plaint 
OQOiftred also outside the Ambala District was 
held to be within* the jarisdiaiion of the Senior 
Subordinate Judge at Ambala, *tbe addition of 
the* words wholly or in part ” in 8. 20 (c) of 
the new 0i7. Pro. Code not making any change 
in the law regarding jaVisdiotion as it stood 
under B. 17, Expl. 3 of the old Giv. Pro. 
Code (a). Stta Ram y. Raid Chandra, 26 P. 
B. 1918*114 P.L.R. 1918 = 51 P.W.R. 1919* 

44 Ind. Cas. 869. 

Broadway, j. 

JRe/erence :—(«) 34 A, 49, 

(47) Ss, 20 and 21 — Gotids senl in excess 

returned — Damages— Cause of action - 

Jiirisdiction, * 

Where plaintiffs :ient to defendants some 
articles in excess of what defcno-uits had order- 
ed and the latter returned thorn but the goods 
failo'd to reach plaintiffs who brought tbb suit 
for the j^rioe of the aam#*, plaintiffs being 
residents of Kutnbakonam faid d)?fendant3 of 
Mysore. 

f/eZd, the suit relating to the excess goods was 
one for damages and the Kumbakonam Court 
had no jurisdiction to try the eame« 

S, 21,* Civ. Pro. Code, does not confer jurisdio- 
tion and the fact that one portion of the claim 
by that Court does not give jnrisdic- 
tiou for the other. Ifanjappa v. Rajagopala- 
ahariar, (1918) M.W.N. 378* 24MX.T. 96« 

45 Ind. Cas. 779. 

OLDFIELD and BADASIVA AiyAR, .U. 

(48) Ba. 20 (c), 21-'Suit against insurance 
company for payment of sum aspurod on death 
of policy-holder— Death of holder a part of cause 
of action —Jurisdiotion of Court situated in 
place of death, though oontraot was entered 
into from some other district. Bee JURISDIC- 
TION (General), No. 4, 22 O.W.N. 517. 

(48-a) 8. 20. Bee No. 40-b, supra, 

(49) 8. 21*— Objaetion to jurisdiction before 
appellate Court, when to be taken. See JURIS- 
DICTION (General), No. 9, (19I8) M.W.N. 
661. 

(60) B. 21. See Nos. 47 and 48, supra, 

(61) 8. 22^ApplioatioQ for transfer by defend- 
ant objeoting to jurisdiotion of Court, 
Maintainability of— looonvenienoe to defend- 
ant’s witnesses, if valid ground for transfer— 
Choice of forum by plaintiff, Interferenoe with. 
Bpe Transfer of Case. No. 2, 21 o.O. 917. 

(62) 8, 24— Trons/sr of a suHof Small Causa 
Court nature from a Court possessed 4>f such 
pouisra to anothar Court not eompetant to tty if 
as such^S^U Causs Court stfiA transfer of. 


CIy. Pro. Code (1908)— (Coftfinuod). 

Jo another Courts Baljoo v. Voiil. TalihA, 90 
O.O. 360*49 Ind. Gas. 314. Bee Final Part, 
1917, Col. 209. 

(62-a) 8. 94— “Court of Small Causes,’* 
Meaning of, in— Courts vested with Small 
Cause Court jurisdiotion— Courts constituted 
und^r Provincial Small Cause Courts Act 
(IX of 1887). Bs. 6, 16— Bengal, N.W.P. and 
Assam Civil Courts Act (XTl of 1887). 8. 26. 
Bee SMALL CAUSE COURT. No. 3, 27 C.D. J, 461 
*44 Ind. Cas. 881. 

f53) S. 24 (1) (&)— Notice of review issued by 
Small Cause Judge— Appointment of SpeoiiU 
Small Cause Judge thereafter— Transfer by 
I District Judge of case to special Small Cause 
I Judgft — V’alijiiy of transfer, 8oe TRANSFER 
OP CASE. No. 1, (i9l6) M.W.N. 291. 

(54) Ss. 24 (4). ICO—ProviMciaZ Small Cause 
Couriif Act (fX of 1*^87/, 5 ^5 — Suit pending 
in Court of Subordinate Judge invested 
* with Small Cause Couit powers— Subor- 
dinate Judge on privilege leave— Officer not 
having Small Cause Court powers to the 
sam? extent succeeding him— Transfer of 
suits of certain value pending in Small 
Gau^e Court— Jurisdiction— Munsif not 
having Small Cause Court powers— Appeal, 

A SubordinaS' Judge was invested with the 
power's of \ Small Cause Court Judge np to 
Rs. 500. A suit was Bled in his jurisdiotion 
valued at Rs. 273. The offioer iu question went 
on privilege leave and was succeeded by a 
Munsif as Subordinate Judge* That Munsif 
bad Small Cause Courts powers up to Rs, 250. 
After this officer bad taken charge, the District 
Judge transferred all suits aoove Rs, 250 in 
valu:: pending in the Small Cause Court juris- 
diction to another Munsif. The suit was tried ' 
and the Munsif decreed the suit for a very smaU 
amount. The plaintiff appealed and objecrion 
was ^aken on behalf of the defendants that the 
suit was a Small Cause Court suit and no appeal 
lay. The objection being allowed, the plaintiff 
applied to the High Court for revision of that 
order : — Beld that the suit being of a- valos 
exceeding Rs. 260 remained pending 00 the 
Small Cause Court side, the presiding officer Of 
the Court by reason of taking leave for a short 
time did not oease to be invested wjth the jutia- 
diotion of a Small Cause Court Judge, and the 
suit was tried as a Small Cause Court suit by 
the Munsif to whom it had been transferred 
and oonsoquently no appeal lay. Ohatorl Singh 
y. Ramlft, 16 A.L.J. 648*40 A. 526* 46 Ind. 
Cas. 898. 

BANBRJI and TUDBALL, jj. 

(65) B. 26. Bee No. 101. infra, 

(56) 6. 35 (9)— Withdrawal of suit is event 
which ooBta oan abide and follow. See COSTS, 
No. 4, 8 li.W. 919. 

(67) B. 36 (3). Bee No. 183, infra, 

(68) B, 86, 0. XXT, r, 53*-Oou;t-Bal6 aubse- 
qfftntly adt aside— Order for refund of money 
to purdhafier— Eteoution of order aa decree; 
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Ot¥. Pro. Go<fe (1868)— (Contint^dQ. 

See AUOTION-FUBOHASBB, No. 6. 23 M.L.T.' 
865. 

(68 a) B. 38. See No. 80i-a, infra, 

(59) 8. 39 (1) (c)— Whole property covered 
by decree not, but only parts, situate within 
jurisdiction of Court to which decree trauaferred 
—Bach Court if can ezeaut;e same. 'Bee 
Execution of deckee. No. 97. 43 P.B. 1918. 

(69-a) Bs, 39. 43— Portion of decree, Transfer 
of, to another Court for execution — Validity of — 
Transfer of decree— Notice to judgment debtor, 
Necessity of. Sec TRANSFER OF DECREE. 43 
Ind. Oas. 186. 

(69-6) S. 39. See No. 301 -a. mfra, 

^ (59*cl 8. 42. See No. 59-a, supra, 

(60) S. 44, 0. XXI. 7. 63— Suit by unsuccess- 
ful claimant— Burden of proof. Bee BURDEN 
OF PROOF, No. 6. 34 M-L.J. 995. 

(61) 8, 47 — Representative— ‘ Auction purchct- 
ser 18 nof a representative of the judgment’- 
debtor, 

A purchaser at a Court-sale in execution of a 
deoree by a Civil Court is not a representative 
of the judgment-debtor, within the meaning of 
B. 47 of Civ. Pij. Code, 1908. Marainbhat 
Ohlotamanbhat v. Bandu Krlihna Kulkarni, 
20 Bom. L.R. 495 = 43 B. 411 = 46 Ind. Gas. 113. 
Batchelor, ao. c„t. and Kemp, j. 

References 26 A. 447 ; 24 G. 63, Diss,: 25 
B 631 ; 8 I. A. 65 : 9 B. 285 ; 13 Bom. L.R. 307 ; 
34 B, 646 ; 34 M. 417, B- ; 19 l.A. 166, Expl. 

(63) 8, 47 — Attachment of property of judg- 
ment debtor — Clavn petition by third party 
which succeeds— Butt by judgment’ debtor for 
possession of property which succeeds— Sale 
by judgment’ debtor to another person — 
Reattachment of property by decree-holder — 
Claim petition by vendee of property—Suit 
not barred by S* 47< 

A attached certain property aa property of B, 
his judgment-debtor, G put in a claim petition 
and Buooeeded. Thereupon B sued to set aside 
the settlement by virtue of whioh C succeeded 
in his claim and obtained a deoree. Then B 
add the property to D. A again attached the 
property and^D put in a claim petiiiion but failed. 
Then D brought a suit for possession of the 
property. Held (1) that D's suit was not barred 
by 8a 47, Civ. Pro. Code ; (3) that A’a first 
attachment was not revived by B*a suit. 
^Ohamppll Koppan v. Kolassorl Kelappan 
MambiyAF. 44 Tad. Oas- 864. 

Wallis, o.j. and sadasiva aiyab, j. 

Reference 1 M.W.N, 207, Appr, 

(63) S. 47 — Madras Proprietary Estates 
Village Service Act (II of 1894), 8, 17— Trana/er 
Of Property Act, S. AZ— Dismissal of suit against 
one defendant—** Parly to the suit in which the 
decree was passed**— Mortgage of Service Inam 
Lands, before noiifkatkm of enfranchissmeni, 
palidUy of, Yaddadl Banamma v. Kodagaall 
ladhabhayl, 22 M.L,T. 632 (1918) M.WaN. 


Olv, Pro* Code (1908)— (Confiniied). 

23-7 L.W. 234=84 17»48 Ind. Oas. 

i9S6»4lM. 418(F.B.). Bee Final Part, 1917^ 
I Col. 213. 

(64) 8. A1— Party setting up title adverse to 
mortgagor and mortgagee— Order enoneraU 
ing him from the suit— If he still remain 
a party to the suit, . 

One E filed 0. S. No. 388 of 1910 on the. file 
of the District Munsif’s Court, Ongole, to 
recover money «due on a mortgage bond execut- 
ed by P and M. Ha impleaded M as the Ath 
defendant who claimed under a sale-deed from 
T M and set up a title adverse to both the 
mortgagor and mortgagee. The District Munaif 
delivered judgment exonerating- the 4th defend- 
ant with costs and passed a mortgage deoree 
against P and N, The property was brought to 
sale and in execution S purchased the property 
and when he proceeded to obtain possession M 
obstructed and the Court passed an order 
direoting delivery of possession to 8, M filed the 
present suit against K, B, P and N for recovery 
of possession of the prrpe^ty. The lower Court 
dismissed the suit on the ground that as the 
plaintiff did not appeal against the order direot- 
ing delivery of poseession, be is precluded from 
maintaining the suit 6y reason of S. 47, jOiv. 
Pro. Code. 

Held, the plaintiff is a party to tho suit 0.8, 
No. 288 of 19 !0 within the meaning of B. 47, 
Civ. Pro. Code, thougU he was exonerated 
therefrom and therefore the pres'^nt suit does 
not lie. 

A defendant whose name appears in the 
deoree without having been struck off previously 
from the record is a party witbrespnot to wb^ 
the prohibition of a separate suit enaetoOr'ln 
B 47 of the Civ. Pro. Code applies, notwith- 
standing that he had been exonerated by the 
deoree passed in the suit w,itbout an adjudication 
on the controversial questions between him and 
the plaintiff (a). MedliettI Venkataiawmy v. 
Konchala Chidambaram, 23 M.L.T. 206= 
45 Ind. Cas. 671. 

BADASiVA Aiyab and Phillips, jj. 

References:— {a) 21 M.L.T. 121, JV.F. ; 33 
M. 361 (F.B.). F, 

(65) 8- 47— Order aooepting seourity proffered 
by aeoreo- bolder and delivering possession to him 
not interlocutory order— Order it appealable. 
Sea APPEAL (GENERAL), No. 14. 32 C.W.N. 
667. 

(66) 8, 47— Order amending decree, if one 
relating to execution of deoree. Bee APPEAL 
(General;, No. 32, 43 P.JR. 1918. 

(67) B. 47 — Decree against son as representa- 
tive of father— Execution sale of such property 
—Bait to recover property. Bee LIMITATION 
ACT (1903), No. 29. 40 P.L.R. 1918. 

(67-a) B. 47— Execution of decree, Indepen- 
dent title if can be enforced in. Baa MORT- 
OAGE (BALE), No. 6-a, 47 Ind. Cai. 374. 

(68) d. 47— Question oonoetning auction* 
pui^Aaec and also parties to suit— Question to 
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Olv. Pro. Code (1008)— (CoMtinudd). 

be determined in ezeontioo— Separate suit un> 
neoeesaty. Bee MOBl^QABB (SAIiB), No. 8i 98 
M.L.T. 198 (P.O.). 

(68-a) 8. IT^Receiver appointed in eseontion 
prooeeding, Order refusing to discharge— Order 
under 8. 47— Appeal if lies from order. See 
BBOBIVBB, No. 7. 3 Pat. L.J. 513. 

(60) S. 47— Person in possession holding up 
as shield payments made tovrards prior mort 
gages^Suit decreed subject to his lien— Final 
decBee made without mention of lien— Property 
sold and purchased by mortgagee— Disposses- 
sion of person in possesoion — Maintainability 
of suit to recover money paid for prior mort- 
gages. Bee BBS JUDIOATAoNo. 6. 16 A.L.J. 
685. 

* (69-a) 8. 47— Bale proolamation, Valuation 

in, Objection to— Order overruling, if appeal- 
able under. Bee SALE PROOLAMATION, 47 
Ind. Gas. 512. 

(70) S. 47 — Sait against father and son on 
mortgage— Son ezempte<\ in decree— Eflect of 
deoree^ame as diamisaing suit against son- 
Simple money decree against father— Execu- 
tion and BUbseqaent suit against son for 
balance of money. B^e SEPARATE SUIT, 
No. 1, 16 A.L J. 762. 

(71) 8. 47 — Sale of property olaimod by 
person in his personal capacity in decree in 
suit against him as representative of another— 
Bight of person to set aside sale if exeroiseable 
under 8. 47 or by separate suit. Beo SEPARATE 
SUIT, No. 2, 27 O.L.J. 672. 

^(p) 88. 47i 2 (2)— D;'cree— Qneafton between 
a^/i^and his representative — Interlocutory 
order -r- Appeal. Khan Mahomed v. Ohelaram, 
11 S.L.R. 74»43 lud. Gas. 165. See Final 
Part, 1917, Col. 214. , 

(73) Bs. 47, 11— Sait by prior mortgagee — 
Puisne mortgagee made party, but no mention 
in decree of such mortgigee's right to redeem— 
Suit for redemption by puispe mortgagee if 
barred. Bee RES JUDIOATA, No. 32, (1918) 
M.W.N. 902. 

(73 a) Ba. 47. 104, 0. XLIIl, r. I (j)— 
Execution sale, Applioation to set aside an, 
order refusing— Second appeal if lies. Bee 
APPEAL (8BCOND APPEAL), No. lO-a, 46 Ind. 
Gas. 529. 

(74) Bs. 47. 144— Scope of—* Parties * in 
B. 144, meaning of— Representatives, meaning 
of— Assignee, if entitled to beneSts of B. 144. 
See restitution. No. 4, 46 Ind. Gas. 466. 

(75) Ss. 47, 144, 151— A7 sb parte decree- Sale 
of honse in execution— Subaequent cancellation 
of ex parte decree— Re-trial ending in plaintiff’s 
favour — Applioation to set aside sale. Limi- 
tation for. Bee SETTING aside Bale, No. 2« 
20 Bom. L.R. 925. 

(76) 8a. 471^51, 0. XXI, r. 2— Payment out 
of Court to decree-holders if cognisable by exe- 
cuting Court— ^lea of fraud not raised By jndg- 
ment-debtor II may be raised by his assignee 


OIt. Pro. Coda (1008)— (CcBflnlMd). 

after long time— Inherent powers of Court to 
investigate fraud. Bee Lia PENDENS, No. 1, 
SO Bom. L.B. 929. 

(77) 8. 47, Q. XXI, r. 2— Agreement that 
no decree should be obtained if qnestion to be 
decided in ezeontion. See EXECUTION OF 

Dbobbb, No. 22, 8 L W. 205. 

• 

(78) 8. .47. 0. XXI, rr. 2. 58 (6)— Application 
by holder of attached decree to enter satis- 
faction — Judgment-debtor not made party bnt 
attaohing creditors brought on record by Court 
— Adjustment after attachment, if effective 
against attaohing creditors — Qaestion if 
covered by 8. 47, Civ. Pro. Code. Bee ADJUST- 
MENT OF DNOREE, No. 2. (1918) M.W.N, 
874. 

(79) S. 47, 0. XXI. r. 22— Notice under r. 22, 
Omission to serve— Effect on ezeontion sale— 
Notice ij basis of jurisdiction to direct such 
sale — Remedy of party aggrieved by supprea- 
Moc of prooGBB. See EXECUTION BALE, 
No. 1. 27 O.L.J. 528. 

(80) S. 47. 0. XXI, r. S2 — Compromise 
decree — Failure by defendant to endorse 
pro-note to plaintiff — If suit lies for 
damages. 

Where, under a compromise decree, defendant 
bound himseff to endorse oertain promissory 
notes in pluntiffs’ favour, and, on his failing 
to do so, plaintiff brought the present suit for 
damages against defendant, as the promissory 
notes had become barred. Held, the suit is 
not maintainable, as it is barred under B. 47, 
Civ. Pro. Code. 

The proper oourse is to prooeed nndst 
O. XXI, r. 32 or 34. Huthn Rarn Taena 
Alagappa Ohettlar v. Kanakasabhal Chettlav, 
(1918) M.W.N. 333 = 7 L.W. 563-24 M.L.T.^ 
34 = 45 Ind. Gas. 689. 

OLDFIELD and BADASIVA AIYAB, JJ. 

Eeferenees M. 87; 35 0. 1100 ; 7 Ind. 
Oas, 248, Dist, 

(81) S. 47, 0. XXI. f. 53— Affochmsnf of 
decree -Saiistaction^ Appeal. 

It is not oompetent to the holder of a deorcji, 
which has been attached, to apply to enter dp 
satisfaction of the decree, even though notice 
of the attachment was not given to the judg- 
ment-debtor under sub r. (6) of 0. XXI, r. 53t 

Where the attaching creditors have .been 
made parties to the decree-holder’s applioation 
for entering up satiefaotion, the question that 
arises, between them is one failing within 8* 47, 
Civ. Pro. Code, and an appeal lies from an 
order thereon. Knpposamy lyev v. Kuppa- 
semy Iyer, 24 M.L.T. 495. 

ABDUR RAHIM and OLDFIELD, JJ. 

(61-a) B. 47. 0. XXI. r. 90-Ez8oution sale. 
Order setting aside, under 8. 173| Bengal 
Tenancy Act— Purchaser, Benamidae of ]ndg- 
ment-debtoc— B. 47 inapplicable to the oase 
of a benamidar. Bee APPEAL (GENERAL), 
No. 93-0f 46 Indf Oas. 748. 
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Ql¥. Pro. Ck)de (1908)-(CofUiniMl). 

(83) 3. 47 and 0. XXI, r. 96- Decree- holdif 
purchaaing property in auction*sale^He is*’ 
bound to obtain possession in execution 
proceedings^ S* 47 bars a suit for posses- 
sion. 

When a decree-holder by hia own aolioa 
combines the position of deoree-holder and 
auction- purchaser by purohasing at an auq^ion 
sale with the permission of the Court, he does 
not lose his character of a party to the suit and 
the proceedings in the ezeouliou are not 
terminated, until the auction-purchaser obtains 
possession of the property, as the Civ. Pro. 
Code provides for delivery of possession being 
enforced. If such an auction- purchaser fails to 
enforce delivery of possession in execution 
proceedings, S. 47, Civ. Pro. Colo, will prove a 
.bar to a suit for possession of the property. 

^ Lachaia Motllal v. Mahorall Rahimalt, 44 
Ind. Oas, 663. 

Batten, a.j.c. 

References:— 31 A. 83, Diss ; 35 B. 452; 27 
C. 34 ; 38 M, 87, Appr» 

(83) 8. 47 . 0. XXI, t. 95--Parcba-c of 
Judgment-debtor’s property by decree-holder in 
execution sale — Permission of Court obtained 
lor purobase -Separate suit for possession by 
deoree-holder-^Suit if barred by Code. See 
SEPARATE SUIT, No. 3, 8 P.R. 1918. 

(d3-a) S. 47. 0. XXI, r. ICQ-Non-transfer- 
able oooupanoy holding, Purchaser of, if a 
representative of judgment-deblor under S. 47 
•-ExeoutioD sale, if entitled to object to— If oan 
maintain proceedings under r. 100. See 
EXECUTION SALE. No. 4 a, 3 Pat, L.J. 579. 

«(83-6) 8. 47, O. XXI, r. 100— Non-traif&fee- 
able oooupanoy holding — Purchaser of, a 
iepresentativo of judgment-debtor, entiled to 
object to execution sale under S. 47 *Not en- 
titled to proceedings under r. lOO. See BE- 
FBESENTATIVE, 43 Ind. Oas. 969. 

(84) 5. 47. 0. XXI, rr. 100, 101, 103-Order 
dismissing application under 0, XXI. r. 100— 
Appeal from the order not permissible— Separate 
suit by aggrieved party, ZIpra Talhoo v. Hari 
Supdashet Yanl. 19 Bom. L R. 774-42 B. 10. 
Bee Final Part, 1917, Gol, 217. 

(86) 8. 47, 0. XXXIV, rr, 7. 8-Preliminary 
and final decree— Malabar mortgage suits how 
far ‘governed by the new rales in the Civ. 
Pro. Code. See Mad. AOT I OF 1900 (Mala- 
BAB COMPENSATION FOB TENANTS* IM- 
TBOVBMENTS). No. 6. (1918) M.W.N. 661. 

(86) 47, 0. XLl. I, 0. XLIII— E^eeou- 
tion of decree— Copy of decree to be filed with 
memorandum of appeal— Limitation, Quaelm 
All Khan y. Bhagwanta Baar, 15 A.L J. 801 
"i40 A* 12. See Fiaal part, 1917, Col. 917# 

(87) S, 47 and 0. XU, r, 5 {3)-8eeuriiy 
ordered by Court under (}. XLT, r. 5 (8)— 
oMWveahle property given as security by the 
fiidgment -debtor— ‘Realisation of ihA seeurifp-r 
If can be effected in execution— -Separate suit 


OIy. Ppo. Ckide (2808)— (CofUtnued), 

therefor— If necessary or r^aintainable— Realisa- 
tion of the security^ whsiher a matter relating 
to execution, discharge or satisfaction of the 
decree. Sobramanla Chettlar v. The Hoa’ble 
Raja Rajeiwara Bethopathl, 6 L.W. 762 « 
(1917) M.W.N. 873 » 34 M.LJ. 84-41 M. 837 
a 43 Ind. Gas. 167. Bee Final Part, 1917, 
Col. 318. 

(88) 8. 47, Q. XLVll — Delivery of possession 
of property, Qtder for, if order in execution 
proceedings— Review of order— Appeal if Jiea 
from order passed uu review. See REVIEW, 
No. 8, 3 Pat. L J 671. 

(88-0) S. 47, Bee Nos. 4 and 31, supra, and 
Nos. 147 and 3G6-rt, infra, 

(89) S. iH— Subs< (jiient order— Meaning of— 
Order giving time for pay^nent by executing 
Court— Limitation Act (IX of 1903), fi. 15 
— Exclusion of lime. 

Tbo expression “ subsequent order ” in S. 48 (6) 
of tho Code of CiV'l Procedure moan-i a subse- 
que*nt order ma.e by the Court wLica mik“lh8 
Hseree and acting as that Coutt and as a 
Court executing tho decroo. Whore therefore a 
Court executirjg the decree, allows a judgoicnt- 
debtor two montibs* time to pay up tho daeree, 
the order allowing limo is not a subsequent 
order within the mraning of 8 48 and dees not 
give a fresh period to the denrao-holdrr to 
execute his dcort.e. Jurawan v. Mahablr Dobe, 
16 A.L.J. 71»40 A, 199==44 Ind. C. s. 24. 
Richards, c j. 

References: — 37 A, 638 ; 7 M. 153 ;*34 Ind. 
Gas. 393; 16 0. 16, B, 

(90) S. 48— Conoiliator’s oertificate un^er tho 
Dekhan Agriculturists’ Relief Act -Exdlasion 
of time in obtaining cortifioate— Limitation. 
See Dekhan acjricuijTuuists’ Relief act. 
No. 2. 20 Bom. L.R 360. 

(91) 8. 48— Applicability of section to revival 
of anteoedent decree for execution kept lawfully 
in suspense. Bee EXECUTION OF DECREE, 
No. 26, 3 Pat. L.J. 103. 

(91 a) 8. 48— Execution proceedings in mort- 
gage suit, pending when Code came into force— 
A\>plioability of 8. 48 to. See MOBTOAOB 
(Gbnebal), No. 9-c, 47 Ind. Oas. 143. 

(92) 8 , 48, O. XXXIV, r. 6 — Limitation Act 
(IX of 1908), Arts, 181, Limitation 
Act (XV of 1877), Art, 119— Execution of 
decree— Application for execution— Applica- 
tion for decree absolute for sale— Bight to 
apply, accrual of. 

On the 7th November 1897, the Court to 
whom an award was presented, ordered it to be 
filed and a decree to be made in accordance with 
it. In 1898. when an application was made to 
exeente the decree, the defendant objected that 
no executable decree ha^ as yet been drawn 
np. The decree was, on plaintiff's application, 
amended on the 98th JadUi^ry 1899, boas io 
bring it into cohsonance with the award. The 
decree, which vm passed for Re. 66,676,^ 
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€Iy. Pfo. Code (1908)— 

OEdered payment * of 676 and Re. 6,000 
forthwith. AootheE sum of Re* 6,000 was 
made payable on the Slat January 1896 L and 
the balance of Re. 44,000 was made payable 
in annual instalments of Rs. 1,0(X) each, 
the drat instalment having been made payable 
by the end of January 1898. The amount of 
decree was made a charge on the mortgaged 
proparty : and failure to pay any instalment in 
time rendered the whole decree payable at once. 
Default in payment was made *in 1902, The 
plainlid, after making several applications to 
ozecute the decree all within the time, filed the 
preMeni applicaUfiii on the 2nd of December 
1909, GO rzecuco the deoroe. It was objeoted that 
the appiiu'atiOM was baired by»limitation : 

llehU (1; thit, as rt garde the amount of 
Bs bib and 6,000, the correct starting point of 
limi-aciori Wi.s the 17th November, 1897, and 
the apphoatinu was, tht^rutore. barred by time 
under S. 48, Civ. Pro. Code, 1908 ; 

(2) that as regards the rest ot the decree, the 
executicwi was not time barred: for, though 
0. XXXI V, r, 4 of the Oiv. Pro. Code. 1908, 
renuored an application nooessaty to make the 
decree absolute for sale. An.. 181 of the Ltmi- 
tauoii Act did no*, g the case, the right so 

to aoply not having wbcnied tfO the plaintiff 
till ihc new Cjv. Pro, Code conferred it upon 
him M I90i^ Narsingrao Konhcp Inamdar v. 
Bdndud Krishna Kuikarnl, 20 Bom. 481 
B. ;:i09«46 Ind Gas. 107. 

Batchelor, aq. o j. and Kemp, j. 

Rfife^ences 36 A, 350 P.O.) ; 36 A, 284 
tP.C.) ; 46 A. #1, ; 38 0. 9l3, Dibt. 

^50, infra* 

(93 a) Ss* 61, 68. 72, 0. XXI. r* 30, 
Sch* III — Exe(ution — Money-decree^ 
Revenue Courtf Power o/, to make tempor- 
ary alienation o? judgment- debtor* a land — 
Punjab ALten uion of Land Act (XIII of 
1900), S< 10 li)— Bufes and orders of the 
Punjab Chief Court, Vol. 1, CA. II, S. 21, 
Part F— Financial Commissioner , Pun- 
jab's, Standing Otder No. 64. 

A Revenue Court ezeouiing a decree for 
money is bound by the provisions of the Oiv, 
Pro. Code. 

The Oiv. Pro. Coda nowhere confers on an 
original Court in the prooesa of ezeeution of 
decree a power of temporarily transferring the 
property of the judgment-debtor to the decree- 
holder or to any other persooi nor has an 
appellate Court such power. 

A temporary alienation of the immoveable 
property of the jndgment-debtor to the deoree- 
holder or other person in satisfaction of a 
decree is only possible under (a) the conditions 
specified in 8. 72 of the Civ. Pro Code, or under 
(6) the system prescribed by 8. 6S and 8oh. Ill 
wherever that system may have been made 
applioable by tbe Local Government. The 
system is ^ct in force in this Province at 

S esent, so that the only provisicu allotwing^of 
Euporary alienation in eteoutlon of a decree 
is 8. 72. 


OlY. Pro* Oode (1908)-(Conilfit&d). 

Such alienation, however, is to be made by 
\he Colleotor as a Revenue Officer under the 
authority of the ezeouting Court after a repre- 
sebtation has been made by him and aooepted 
by tbe Court proposing Bu6b alienation. 

The sale in ezeeution of a decree of the land 
of a member of an agricultural tribe being 
illegal under 8. 16 (1) of tbe Alienation of 
Land Aot, any representation by the Colleotor 
ill regard to such land of the purport con- 
templated by S. 72, Oiv. Pro. Code, would 
be uncalled for, meaningless and ultra vires, 
whether made of bis own motion or after a 
reference to him by the ezeouting Court in the 
maimer prescribed by the iubtruotions contain- 
ed in tbe Rules and Orders of the Chief Court 
or in Financial Commissioner's Standing,.. 
Order No. 64. Therefore no temporary aliena- 
tion of the land of a member of an agricultural 
tribe in ezeoution of a decree can be made by 
Colleoior under the anthority of the seotion. 
Though such land can be attached by a Court 
i*i ezeeution of a decree, no further action can 
be taken towards satisfying the decree by sell- 
ing or otherwise dealing with that landi 
Ahmad Khan v. Parmanand, 43 Ind. Gas, 
366=.7 P.W.R. 1917 (Rev.) = 8 P.R. 1917 
(Rev.). 

Faoan, pc. 

(94) R. 53— Liability of Hindu sons for con- 
I tract of indemnity entered into by their father 
— Sons bonnd as legal reproFontatives to pay 
debt ooly if payable under the Hindu law. Sea 
Hindu Law (Debts), No. 12, 3 Pat. L.J. 
396. 

(96) 8s. 63, 2 (11)— Deoreo for injanotlou 
I against adult members of the family — Death ot 
I ad ult8-> Ezeoution against other members 'Of 
family not parties to suit— Legal representa* 
tive. meaning of. See EXECUTION OF 
DECREE, No. 5, 20 Bom. L.R. 660. 

(96) S. S^^^Deeree’^Execution-^PartitioK 
I made by Collector --•Civil Court cannot re- 
I open partition. 

When tbe Colleotor, acting under S. 54, Oiv. 

I Pro. Code, 1908, ouoe efieots a partition, it is 
not oom potent to the Civil Court to entertain 
any application seeking to reopen the parti- 
tion (a). Bhtmangaoda Konapga^da Patll it* 
Hanmant Raogappa Patll, 20 Bom. L.R. 411 
-49 B". 699^46 Ind. Cas. 10. 

Beaman and Heaton, jj. 

References :--l5 B. 527, F . ; 12 B. 371. R- 

(97> 8. 54— Revenue paying estate. Parti- 
tion of— Deoree for partition by Civil Court- 
Partition if oan be re-opened — Review. See 
ACT V OP 1897 (Bengal Estates Parti- 
tion), No. 1, 45 Ind. Cas. 896.^ 

(98) 8. 60— Right to attach half salary of 
insolvent. Bee PROVINCIAL iNBOLVBNCV 
AOT (III OF 1907), No. 8, 16 A.L.J. 107* 

(99) S.60 </)-Birt Jijmani— IPAetHsr Uable 
to altacHmeni and sale in exeeutum of 
decree. 


16 
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Sirt Jijmani is lealiy a right of personal 
servioe and as auoh it is property wbioh oannol 
be attaohed and sold. Dorga Fraud y. 
Shambha, 43 Ind. Gas. 650. 

TUDBAIiIi, j. 

Befereneea : -A.W.N. (1839) 169 ; 10 B. 395 ; 
19 B. 366; 98 B. 131. dppr.; 15 A.L.J. 41; 
13 OX.J. 963 : 6 B.n.G.R.A.C. 137 ; 9 B.H. 
O.B. 99. B. 

(100) S. 60 (p)— OrdOb of usufruoti of ilakaAB 
well as zamindary Eights, if political pension or 
grant of land— Liability of grant to attach- 
moot. Sea Maintenance Grant. No. i, 
(1918) M.W.N. 384 (P.C.). 

(101) Ss. 60. 25. O. XXI. .r. 43— Wasika, 
''Arrears of. .due in lifetime of wasikadar, 

Nature of— Liability to attachment for debts. 
Bee ATTACHMENT, No. 4, 91 O.C. 329. 

(102) B. 60. 0. XXI, r. 92— Execution sale 
of agriculturi6i.'d boube — No objection raised to 
sale on ground of exemption of house from 
liability to sale— Sait for possession by auction- 
purchaser, Resistance to,, on ground of such 
exemption— Estoppel. See AUOTZON-FUB- 
OHASER, No. 2, 16 A.L.J. 691. 

(103) S. 64— Afieots only private alienations 
made daring subsistence of attaohment— Award 
if affected by. See AWARD, No. 7, 35 M.L.J. 
441. 

(104) S> 64— Transfers avoided by section if 
tncludcB award made before execution sale, 
though after attaohment ending* in such sale. 
Bee LlS PENDENS, No. 2, 35 M.L J. 441. 

(105) Ss. 64, Attachment by one decreet- 
holder — Non attaching decree holders applying 
for rateable distribution-^Private alienation 
pending attachment^-- Subsequent satisfaction of 
attaching decree holder --Whether alienation 
good against non-attaching creditors. Anna- 
malal Ghettlar v. Palamalal Plllal, 22 
M.L.T. 461 « 33 M.L.J, 707 « (1917) M.W,N. 
882^7 L.W. 998 »41 M. 265 » 43 Ind. Gas. 
639 (F.B,). Bee Final Part, 1917, Ool. 221. 

(106) 8. 64. O. XXI. r. 89-Two decrees held 
by same deoree holder against same judgment- 
debtor— Attaohment and sale in execution of 
first deoree— Sale set aside and deoretal amount 
deposited— Subsequent private sale by judg- 
ment-debtor— Right of deotee-holdet to realise 
Beoond deoree by resort to same property. Bee 
Attachment, No. i-6, 7 L.W. 573. 

(106-a) 8. 68. Bee No, 93-a, supra. 

(107) 8. 70, O. XX 1, r. 72— Transfer 6f exe- 
oution proceedings to Colleotor— Application (or 
leave to bid at auotion-sale to bo made to 
Oolleotor only — Set-off if can be allowed either 
by Golleotor .or Court. Bee EXECUTION of 
Degree, No. 6. 90 Bom. L.B. 708. 

(107-a) B. 79. Bee No. SS-a. supra, 

(108) S. 73^ Whether mooep held by purchas- 
ing dMfu-hoXder to be net off foteardi hie 
dterce, held by Oourt^Whethir such monoy 


OIy. Pro. Code (1908)— (Oonfintied). 

liahie to be raieably dktributed-^How to 
enforce refund ofstlch money. 

Where a purchasing deoree-holder is allowed 
by the Court to hold^ the purchase -money bid 
at Court-sale, held that as it was open to the 
Coart to direct the purchasing deoree-holder to 
pay that sum into Court, it is in the power and 
under the disposal pf the Court and is held by 
Court within the meaning of B. 73. ^ 

Though a purchasing decree-holder is per- 
mitted by thd Court to hold tho bid money in 
his hands in order that he might set-off the bid 
money towards his deoree. held that other 
deoree-holders agaiD*8t the same decree- deb tors 
are entitled to have tho purchase-money held 
by the puiohasin^ deoree-holder rateably distri- 
buted among the several deoree-holders. A 
refund of auoh money oan be onforood by ' 
process in execution. BiJoy Kumar Addya v. 
Kama Nath Barman, 43 Ind. Gas. 715. 
TeunoN and NEWBOUDD, JJ. 

References 30 C. 583 ; 11 M- 366 ; 30 Ind. 
Cas. 49. F. r 

(108-u) B. 73— Pflttnorsbip suit — Surety- 
bond— Rateable distribution in amount of, by 
all those who oventvally get a deoree. Bee 
PARTNERSHIP, No. 7 a, 167 P.W.R. 1917. 

(109) 8. 73— Deoree against estate of deceased 
testator— Decrees obtained against two out of 
three executors— One oxeoutor common to both 
suits — Rateable distribution. Bee RATEABLE 
DISTRIBUTION, No. 3, 27 C L.J. 100. 

(110) 8. 73— Execution of lieoroo— Propor- 
tionate distribution of eale-prococdR — BuiOfpr 
refund of assets distributed. Bee RaTYTAbLE 
DISTRIBUTION, No. 2, 16 A.L.J. 530. 

(111) B, 73 — Payment into Court and applica- 
tion for rateable distribution made on the same 
day— Priority, Presumption if any as to— Same 
judgment-debtor. See RATEABLE DISTRIBU- 
TION. No. 5. (1918) M.W.N. 520. 

(112) B. 73— Bale proceeds of moveable pro- 
perties held by Court Nazir are assets held by 
Court— Application for execution of deoree 
made after realisation of such assets— Decree- 
holder not entitled to claim rateable distribu- 
tion. Bee Rateable Distribution, No. 6, 
33 P.R. 1918. 

(118) Rt 78— Same property attached in exe- 
oution of two decrees, one by superior and 
other by inferior Court— Bale by superior Court 
proper— Procedure where inferior Court holds 
prooeeds. Bee Rateable Distribution, 
No. 4, 97 C,L.J. 145. 

(114) B. 73, 0. XXI, r. 83— Separate attach* 
meats under separate decrees— Money raised by 
private sale under ^rmisaion granted in one 
execution proceeding— Money paid thus into 
Court if ear-marked for deoree-holder in whose 
execution permission obtained or liable to be 
shared by othere who have applied for exeontion. 
Bee RATEABLE DISTRIBUTION, No. 1, 41 M. 
616, 
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(116) a. 73. 8ee*No.^l0d, supra, 

(116) 8, BO^Notic&^Act purporting to bo 
dono by a public officoy in his offlcial capa- 
city, meaning o/— Bona fides, if necessary 
•^Attachment over dislrainsd properties-^- 
Revenue sale-^-Village Munaif aware of 
attachment-- Banding over surplus sale 
proceeds to delaulMr-^^hether an act pur- 
jfi)rting to be dons by a public officer in his 
official capacity, 

A public officer is entitled to Aotioe of suit 
undeif 8. 80 of Act V of 1908 irrespective of the 
fact whether in performing the act sued against, 
he ^as acting bona fide or mala fide, provided 
only the act was purported to be done in the 
di<>oharge of his duties as such j^ublio officer {a). 

The words “ any act purporting to be done by 
*a public officer in his official capacity ’* in S 80 
of the Oiv. Pro. Oode, 1908, are very wide and 
mean any act of a public officer which is intend- 
ed by him to carry forth or convey to the 
minds of all persons who became aware of the 
fact, the impieesion that he did the act in his 
official oapaoity and not a^'an ordinary private 
individual and which has the effect of convey- 
ing such an imprei^sion by its aoeming appear- 
ance irrespective oi the. fact whether it was 
properly and righiiy done in such capacity or 
not. 

The aot of a Village Munaif in handing over 
the surplus ptooeeds of a revenue sale to the 
defaulting owner in spite of the fact that the 
Village Munaif was aw^re of an atcaoliment of 
Court over the distrained properties effeoted at 
the insta*ioo of a creditor of the defaulter is an 
aot purporting to be done by him as a public 
offro^^r^Jn his official capacity and he would be 
eutitleil 'to notice under S. 80 of the Giv. Fro. 
Code. Samanthala Kotl Reddl y. Pothuvl 
Snbblah, 34 M.L.J. igi»7 L.W. 586»41 M. 
792*23 M.L.T. 367»'(1918) M.W.N. 414*46 
lad. Gas. 86 (F.B.). 

WAliLlS, O.J., SADASIVA AIYAU and 
BPENCEB, JJ . 

References:— la) 7 C. 499, Diss'; 34 G. 584, R, 

(116-a) B* 80— Notice under, in case of suit 
against Secretary of State under 8. 104-H of 
the Bengal Tenancy Aot 11866)— Two months 
during which notice ourrant, if to be excluded 
in the calculation of limitation. Bee IjlMITA- 
TION, No. 9, 4G Ind. Gas. 899. 

(117) S. 80— Notice given prior to institution 
of suit under 8. 104-H of Bengal Tenancy Act 
— Period of six months prescribed for such 
suits if can be extended by adding period of 
notice thereto. Bee LIMITATION AOT (1908), 
No. 61. 46 0. 934. 

(1181 8. 80— Whether person is entitled to 
ex^uda time daring ourreooy of notice to 
Beoretary of State. See LIMITATION ACT 
(1908), No. 69. 98 O.L.J. 637. 

(119) B. 80— Notioe under. Time of onrrenoy 
of, if can be excluded in oaloulatiog period of 
limitation for suit under 8. 104-H. Bengal 
Tenanoy Aot. Bee LIMITATION ACT (1908), 
no. 68. 99 O.W.N. 817. 


Olv. Pro. Oode li90B)—lContinuidh 

(120) 8. 80— Suit against Beoretary of; State 
ifnder Bengal Tenanoy Aot— Right of plaintiff 
to daduot period of notice to Beoretary of State 
in oomputiog six months presoribed. See 
Limitation aot (tgos). No. 104, 23 o.W.N. 
802. 

(130-a) B. 86— Baling ohief. Bait against, 
withobfe consent of Government of India 
requisite under— Maintainability of— Submis- 
sion to jurisdiction without raising Objection- 
Objection if oan be taken in appeal. See 
Ruling Ohibf or prince, 46 ind. Gas. 658. 

(l20-b) B. 91— Village pathway, Use of. 
Right to, Declaration of, Bait for, if governed 
by. Sea PUBLIC NUISANCE. No. 3, 46 lod. 
Gas. 970. 

(120-c) S. 92— Indian Courts, Power of, 
under, to frame scheme on Cypres application— 
Suit under, Compromise of. Validity of, where 
portion of trust property int^eoded to be given 
to a party. Sao HINDU LAW (WILL), No. 3,^ 
47 Ind. Gas. 611. 

(121) B. 92. Bee PbBLic Charities. 

(133) S, 92— Trust for religious purposes— 
Endowment, deed of, silent as to nature of 
trust — Persons having right to worship, 
position of— Court's power to frame a 
scheme for management of trust. 

Where a temple was built and that temple 
has been, from its very beginning, open to the 
public for worship and the customary religious 
festivals have been celebrated therein in a 
pnblio manner, held, that the intention of the 
author of trust was for public worship and, 
consequently, any person having a right to use 
the temple for purposes of devotion was 
entitled to seek proper administration of the 
trust and to prevent its breach, under 8. 93 of 
the Civ. Pro. Oode, 1908, and the Court is 
justified in fnuQiofl a proper soheme for the 
management of the trust. Lakihml Kanwar 
y. Murarl Konwar, 45 Ind. Gas. 213. 

STUART and Eanhaiya Lal. A.J.Cs. 

References 14 M.I.A. 112, R. : 36 A. 383 ; 
24 0. 418 ; 7 A. 178 ; 23 B. 659. Appr, 

(123) B. 92— Ap^ioation to be appointed 
Mutwalli rejected by District Judge— Distriot 
Judge whether has powers of kasi— I^etitioner's 
remedy whether by suit or by application. Sea 
Mahomed AN Law (Waef), No. 6, 33 O.W. 
N. 138. 

(134) S. 92— Persons resident in place where 
ohoultt^ is situated for whose benefit it is 
founded— Such persons if entitled to sue for 
removal of trustee and for a scheme for ite 
management— Liability of trustee for tcaei 
funds collected and misappropriated by his 
father and grandfather— Period for which 
liable— Courts, Power of, to limit period for 
whioh aooounta to be given. See PUBLIC 
OHABITIES, No. 1, 35 M.L.J. 661. 

(196) B. 92— Suit for removal of Mahant 
daolared unfit by his eleotori and eleotion of 
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another as new filahant*-Leave granted fo^;’ 
.institution— New Mahant if neoessary party 
plaintiff to suit— Court -fee if payable ad 
mlorein on 7alae of property— Death of one 
plaintiff of two to whom leave given, if abates 
suit. See PUBLIC CHARITIES, No. 3, 97 P.R» 
1918. 

(126) B. 92— Suit for removal of manager or 
trustee of religious insrituiion — Collector *a 
sanction esseotiul. Soa KKLIOIOUS EmdoW- 
MBNTS, No. 9, 11 P.W.R, 19l8. 

(127) 3. 92— Suspension by District Judge of 

mahant of pnb^’c endc"»Tn#^ot on mere report — 
Suit urulor ncuticn wnh necessary sauction 
essonticil to giv!i Ja 'gQ See 

Religious Endovx'mentb, No. 2. 16 A.L. 
J 742. 

(128) a 92 — Jurisiiction if Civil Court to try 
suit routing I -; tru^’t or jatod ' ? pub^o religious 
pur O'' =«■:; —Written leave ot Advo ’ atc-Gener il, 
Bao^RELiGioua Endowments act, No. *1, 
20 Bum. L.R. 954, 

(129) 8. 92. O. I, r. 3— Su't for rreovery of 
possession of trust property, if governed by 
this section. Sec TRUST, No, !, 29 O.L.J. 4. 

(130) S. 94 attd O. XXXIX, r. 2. cL H-Dts- 
obedience to order of Court — Single act — 
Contempt of Court, 

The provision as to punisbmeut for disobedi- 
ence to orders of Court is not con fined to suits 
of the nature contemplated by r. 2 of 
0 XXXIX, 0, XXXIX has to be read along 
with 8. 94. 

Cl. 3 of r. 2 o! 0. XXXIX applies to cases 
of disobedience even though the disobedience is 
to an order to ao or abst&fcin from doing a single 

act. Yldyapurna Thtrthaewamy y. The Ylcar 
of Suratkal Church, 7 L ,W. 328»44 lad. Gas. 
56, 

KUMARASWAMl SAaTRI, J. 

Reference :— 39 M. 907, B. 

(130 a) 8. 96 (3), O. XXITI, r. 3— Consent 
decree, what is— Decree based on compromise 
if — Appeal if lies from* such decree. See 
Consent Deobbe, 46 ind. Cas. 776. 

o 

(131) 8. 97— Appeal against preliminary 
decree if lies, when died after passing of final 
decree, but before its signature. Bee AFFEAL 
(General), No. is, 22 c.w.N. 83i. 

(132) S. 97 — Preliminary decree upset on 
appeal by reversal or modification— Effect on 
final decree. See Preliminary Decree, 
No. 1. 35 MX J. 361. 

(133) 8. 99. See No, 382, infra, 

(ISS-n) 8. 99, O. XX, r. 3 — Judge hearing 
oase— Judgment written and signed by him— 
But pronounced in Court by his colleague, if 
invalid under 0. XX, r. 3 or a mere irregular- 
ity covered by 8. 99. See JUDGMENT, No. 3, 
46 Ind. Cas. 618. 


Olv. Prq. Code (1908)— (ConfintMd). 

(134) R. 100 la)^Usage Hlaving the force of 
lato^Finding as to custom, hoto far esarntn- 
able in second affpeal — Mirasi rights in 
Chingleput — Thunduvaram — Bwatantram 
^Admission, 

On tho question how far the evidence on 
which a finding as to custom or usage is based 
can be examined by*th6 High Court in second 
appeal. 

Held, the oucstion ot tho existence of a 
ou9t( m or UB*ige having tho force of law ia 
a mixed questirn of law and fact. ■ So far as it 
involves a finding to what were the things 
actually done in .alleged pursuance of the 
I custom it is a question of fact ; and the High 
I Court under 8. 100 (a) has no largo powers of 
I interference with findings as to custom in so 
' far as thty are fi idings of fact than with any * 
I other fioilings of faot. But so far as it involves 
a finding that the facts found satisfy the 
requiremenls of law thf question is one of law ; 
and tho High C.'Urt can oxamine the evidence 
! to flof* (flj whether tho f iots proved sufficiently 
I cstiblish tbe essential attributes of a~ custom, 

' (6) whether correct legal principles h^vo been 
I applied as to those attributes, and (c) whether 
j irrelevant evidence hai been received or relevant 
; evidence excluded (a). 

The liability to pay swalanlram is a well- 
known inoidont of Mirasi tenure in Chingleput 
but as it is not universally applicable it ia for 
the Mirasidar to show that he is entitled to 
it (6). 

A record in a settlement register that lands 
arc liable to pay stcatanttam must given 
great weight while tho refusal of tbe settlement 
officers to register the swatantram as 
is not conclusive as they bad no authority to 
determine that question. 

Admission'! against interest oannot be dis- 
missed as of no irapo^t^noe beoause they are 
reoont. Kiiraarappa Reddl v. Hanavalft 
Qouodan, 23 M.rj T. 44-34 MX J. lb4»7 L. 
W. 243 = 41 M. 374 = (1918) M.W.N, 360=44 
Ind, Cap. 699 (F.B.). 

WALLIS, C.J., SADASIVA AIYAR and 
KUMABASWAMI Sastbi, JJ. 

References (a) 21 M.L.T. 411: 95G.L.J. 
613 ; 33 M.L.J. 1, F, ; 29 M. 24, overruled. 
(6) 2 M. 149. F, 

(135) S. 100, Bub-S, (1) — Contrary to 
law.’* Meaning of, in — Appeal, Entertainment 
of, by Court without jurisdiction to hear— 
Decree by such Court, Appealability of. Bee 
AFFEAL (General), No. 7, 27 C.L.J. 116. 

(136) 3. 102— Provincial Small Cause Courts 
Act (IX of 1887), 2n<2 8ch., Art. 35, 
cl. (ii)— ProvZ. S.C. Court Amendment Act 
(VI of 1914), S. 2— Bttit cognisable by a 
Small Cause Courts Amendment of Act 
pending suit^ Second appeal, 

A suit as originally filed 'Was ot the natuce 
cognisable by the Small Cause Court, but as It 
involved e question of titlq to iipmoveabtfl 
property was returned ttndei S* 33 and waa 
tried as an original suit and an appeal taketl 
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01 V. Pro. Code (1908)«-(Oon^tnfMd). ' 

to the Distriot Court. 'By the Amending Aot 
of 1914, Small Cause Oourta were deprived of 
juriediotion over that olase of suits. On a 
eeoond appeal being filed by the defeated party 
it was contended that B. 103 of the Oiv. Pro. 
Oode, was a bar to a second appeal. 

Held, that the word •* cognisable " must be 
restricted to the nature of the proceeding prior 
to decree, and not to its character at the time 
of second appeal and that 8. liOS, Oiv. Pro. 
Coder was therefore a bar. 

The right of a party to prevent the finality 
attaching to the decree obtained by him from 
being disturbed, is as much a vested right as 
the right of a party to take up the matter in 
appeal, and it will not be afieoted by a new 
'legislation (a). 

It is a well-recognised principle in the con- 
etruotion of statutes that it operates only on 
cases and facts which come into existence after 
the Htatutes were passed unless a retrospective 
effect is clearly intended. This is especially 
applicable where the giving of a retro^ipective 
effect would prejudicially affect vested rights 
or the legal character of past InusaotioDH (6). 
Bubraraania Aiyar v. Narnaslvaya Asarl, 23 
MLT. 965 = 36 M I. J. 377 = 8 L.W. 374 = 
(1918) M.W.N. 238 = 46 Ind. Gas. 11. 
Bbshagiri aiyar and Napier, jj. 

References: — (a) Colonial Sugar Refining 
Co* V. Irving, (1906/ A.O. 389. {h) Attorney- 

General v. Theobald, 24 Q.B.l). 657, D. ; In re 
School Board Election for the Parish of Pul- 
borought Curke v. Nutt, I Q.B.D. 737, F. 

tl871 8. 102-*Seaoad appeal— Small Cause 
suit, Execution of decree in, Order passed in, 
if subject to. See APPEAL (SECOND Ai'PEAL), 
No. 10, 46 Ind, Gas. 8i«6 O.Ij J. 187. 

(137-a) 8. 102— Small Cause Court cieoroe. 
Execution of— Older in— Second appeal if lies 
from. Bee APPEAL (SECOND Appeal), 
No. 6-n, 43 Ind. Gas. 16 = 3 Pat.. L.W. 132. 

(138) 8. 103— Pre-emption — Oustom -Pre- 
emptor and voodeo co-sharcrs with vendor — 
Pre*emptor brother of vendor— Acqaicsoance - 
Issue not decided by lower appellate Court — 
High Court if c^vCScoide ii. Sc Appeal^ 
(SECOND APPEAL), No. 2, 10 A.L J. 779. 

(139; B. 104 (2), 0. XLIII, r. 1 </)— Petition 
by auotion-purobaaer to set a^ide sale, di«mip- 
of — Second appeal if lies. See APPEAL 
(SECOND APPEAL). No. S. 45 Ind. Cas. 701. 

(140) 8. 104 in, Bob. IT, Paras 1. 16. 17, 20 
— Order refusing to file award on privaio 
reference, Nature of — Application to file award 
on private arbitration — Subsequent reference 
to new arbitrator through Court— Applioatioo 
to file second award— Order setting a5:ide 
award, if decree— Appeal, if lies. See Arbit- 
BATION, No. 10. 154 P.W.R. 1918. 

(140-a) Bs. 107, 161— Power of appellate 
Court to add for first time party to appeal. Bee 
PARTIES TO SUIT, No. l-C, 8 Pat, L.J. 409. 


GIv. Pro. Oodo (1908)— (Conftntfed). 

* (141) Be. 107, 151, 0. XLl, r. 38. See BEN. 
Act XI OF 1669 (Land revenue SALESir 
No. 6, 33 M.L.T. 147 (P G.). 

(143) B. 109— Remaod directing that defend- 
ants should be sued not merely in individual 
capacity but as executor and mother defendant 
as retfidnary legatee and heir— Final order or 
decree. 8e4 APPEAL (To PRIVY COUNCIL). 
No. 4. 33 O.W.N. 640. 

(143) 8. 109— Remand, after reversal of 
decision of question of limitation, for retrial on 
merits— Order of remand if final order. Bee 
APPEAL (To PRIVY COUNCIL), No. 9, 31 0.0. 
336. 

(144) B. 109 (n)— Order of remand by High 
Court, when final claim as regards two sets of 
properties— Judgment final as regards one only 
— Leave to appeal. Bee APPEAL (TO PRIVY 
Council). No. 7, (1918) M.W.N, 844. 

(145) 8s. 109, 110— Cross appeals to High 
Court — No substantii^l question of law— Leave 
to appeal to Privy Couno'l if olaimablo* See 
Appeal (To Privy Council;, No. i, 16 
A.L.J. 864. 

(146) Ss. 109 to 112, O. XLIV, r. 1 -Juris- 
diot'on of High Court to grant leave to appeal 
in forma pauperis to Privy Council. Bee 
PAUPER Appeal. No. l, 3 Pat. L J. 179. 

(147; 8fi. 109 (a), 110, 47 — Partition of estate, 
proceedings for, termination of, before Privy 
OouDoil decree — No reference in Privy Gonnoil 
dooreo to shares allotted in such partition 
proceedings— Application for execution of decree 
against shares allotted in partition— Reference 
to separate suit made by ex'outiog Court — 
Decision of High Court that question shoald be 
determined in execution and remand— Order of 
High Court, if final order from wbiob appeal to 
Privy Counoil lies. Bee APPEAL (TO PRIVY 
Council). No. ii, 3 Pat. L.J. 339. 

(148 and 149) S 109, O. XLI, r. aS-Bismis- 
sal of a suit in the lower Court on a 
preliminary p Ant-- High Court sets the 
dismissal oider aside and remands the case’ 
for re trial --Otder of remand not ' final * 
within S. 109, Civ. Pro, Code-^Leave to 
appeal to Privy Council, 

An order of the High Court setting aside (he 
ddoision of a subordinate Court that the trial of 
the euiii was barred by the rule of res judicata 
and remanding the suit for retrial on the 
merits, 'is an ordinary order of remand which 
does no:, decide any of the qud^tioD8 in dispute 
betwcon the par'ies except that the suit is not 
barred by the rule of res judicata and the order 
is not ' final ' within the meaning of B. 109, 
Oiv. Pro. Oode, in respect of which leave to 
appeal to the Privy Counoil can be granted, 
G.B. Dauby v. Tafazal Haeialn, 46 Ind. Cas. 
390. 

OHAMIBR. C.J. and BHARFUDDIN, J. 

References 17 A. 113 ; 25 A. 639 ; 16 B. 
166, R.; 85 0. 618, DisU 
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Civ. Pro. Code (1908)— (Confintfod). 

(149-0) 8. 109, O. XLl, r. 33-Order of 
remand ander r. 33. 0. XLI— Appeal from, if 
lies to Privj Oounoil under 8. 109. 8ee 
REMAND, No. 3. 46 Ind. Oas. 913. 

(150) 8, ll0^8uitbyminoragainstAdmini$* 
trator for accounts^ Applicability of S. 10, 
Limitation Act-- Question of law. 

la a suit by a minor against Ihe adminis- 
trator of the estate olaiming that an account 
might be taken from the administrator of the 
iooome and expenditure of the minor’s share of 
the estate during his management, held that 
there does arise a substantial question of law 
as to the applioability of 8* 10 of the Limitation 
Aot within the meaning of 8 liO of Civ. Pro. 
Code. Janandan Prasad Thakur v, Janabhatl 
Thakurain, 46 Ind. Gas. 189. 

Miller, g.j. and Mullick, j. 

(161) S. 110, 0, XLV. r. 5— Value of subjeot- 
matter once assessed for assessing pleader’s fees 
— Valuation not to be re-opened, but binding 
on question of appeal to Privy Oounoil. See 
Appeal (To Privy Coi/noil), No. 2, 90 Bom. 
L.B. 418. 

(152) 8. 110 — Appeal to Privy Council, 
Certificate of fitoef<s of ease for— Value of subjeot- 
matter. See APPEAL (To PRIVY COUNCIL). 
No, 10. 8 Pat. L.J. 317. 

(153) 8. 110— Gross income of property not 
to be taken into oousideratiou— Right method 
is to deduot Government revenue and other 
outgoings and to oonnidcr net income — Mesne 
profits of property if can be added to its value 
to make up appealable amount. Bee APPEAL 
(To Privy council). No. 19, 3 Pat. L.J. 377. 

(154) 8. 110. Bee Nos. 145, 146 and 147, 
Sftpra. 

(155) B. 111. See No. 146, supra, 

(156) 8. 112. Bee No. 146, supra, 

(156-a) 8. 113, 0. I, r. 12, O. TIT, rr. 2, 4 
and 6, O. XIII, r. 9, and 0. XVIII. r. 1— 
General power-of-attorney, copy of, produced 
in Court for verification — Court- fee— Court Fees 
'Aot, Boh. I, Art. 8 — Construotion of Court Fees 
Aot— Case oontemplated in O. XIII, r. 9, Foe 
of 8 aunas^Q respect of, See STAMP ACT (1899), 
No. 16, 136 P.W.R. 1917. 

(157) B. 114. See ENLARGEMENT OF TIME. 

(159) 8. 114, 0. XLI, r. 27, 0. XLVII. r. 1— 
Appellate Court receiving additional evidoooo 
—Objection not raised— Happening of event 
AOhseqaent to decree under appeal— Omission 
to comply with ol. 2, r. 27, O. XLI— Bfieot— 
Review of decree right when made. Bee PRE- 
EMPTION, No. 28, 111 P.W.R. 1918. 

(159) 8. 115. Bee Revision. 

(160) 8, 116— HtfliA Court-^JSxtraordinary 
furiedietion--- Order passed by District Judge 
under S. 4 of the Public Accountants* Default 
Act (XII 0 / 1860). Ifl re D B. Cooper, 19 Bom. 
L.B. 926»42 3. 119»43 Ind. Cas. 466. See 
Final Part, 1917, Col, 383. 


Olv. Pro. Code {i!aM)^{Qontinued). 

(161) 8. 116— jRsftfrn of plaint for presenta- 
tion to proper Oourt^Long delay of plainidff 
in fllmg revisiofi petition^Bffect, 

Where a plaint was returned by the Court 
of first instauoe for presentation to the proper 
Court and the plaintiff delayed long after the 
order of return and also after the lower 
appellate Court’s order, held that in view* of the 
long delay, it was not desirable for the High 
Court to interfere in revision. Bihari Lai v. 
Ram Niranjan Oas, 43 Ind. Cas. 470'«4 O. 
L.J. 651. 

KANHAIYA hih, A.J.O. 

(162) 8, 115^- Interlocutory orders-- When 
can be interfered in revision. 

Interlocutory orders will not be interfered 
with in revision unless for the most cogent 
reasons and in order to prevent otherwise 
irremoJiabla iojury. Manug Po Hlalk v. 
Maung Sein Bu, 43 Ind. Cas. 684. 

Parlbtt, j. 

Re/erence 29 Tnd. Oas. 876—8 L.B.R. 77, 

F, 

(163) 8. 115— OhQta Nagpur Tenancy Aot, 
8- 217— Powers of High Court— Reviaiou. Bee 
BEN. AOT VI OF 1908 (GHOTA NAGPUR 
TENANCY), No. 3, 43 lud. Oas. 933. 

(164) 8. 115— Receiver appointed to recover 

property— Suit by Receiver to so recover — 
Adjournment of suit by Court pending trial of 
suit iu which Receiver appointed — Refusal to 
exercise jurisdiction — Revision lies. Bee 
RECEIVER, No. 6, 8 L.W, 436. ^ • 

(165) S. 115— Error of law committed by 
Court in matter within its jurisdiotinn — No 
revision. Bee Revibiqn, No. 3, 16 A.L.J. 441. 

(166) B. 116— Plaint returned by Munsif for 
presentation to proper Court— Order returning 
plaint affirmed on appeal — Erroneous decision 
of question of law — No revision lies. Bee 
REVISION, No. 4. 16 A.L. J. 635. 

(167) 8. 115— Mistake as to extent of property 
sold in execution committed by lower appellate 
Court— Whether suoh mistake is exorcise of 
'jurisdiotion illegally 'Hkgrregnlarly — High 
Court’s powers of revision. See REVISION, 
No, 12. 22C.W.N. 627. 

(167-a) 8. 116 — Revision — Interlocutory 
orders. Interference with, in. See REVISION, 
No. 16-a. 47 Ind. Cas. 676. 

(168) 8s. 115, 151, 0. XLI. r. 28— Remand 
by appellate Court — Refusal to order rf'fund of 
Court-fees. See REVISION. No. 10, 20 Bom. 
L.R. 348. 

(169) 8. 116 and 0. 1, r. 10 f3)— Addtfion of 
parties — Power of the Sigh Court to 
interfere^ Government of India Act, 1916, 
8. 107. 

Wljere a widow brought a suit as the 
administratrix to the estate of her deceased 
husband, her adopted son applied to be made a 
party plaintiff in the suit, on the ground tbit 
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Civ. Pro. Coda (1908)— (Oonlinfied). ^ 

he had been adopted by her io her deceased 
husband ; hM that the petitioner had made 
out a prima facie oase suCBoient to entitle him 
to be made a party to the suit. 

Neither 8. IIO. Civ. Fro. Code, nor 8. 107i 
the Government of India Aot, prevents the 
interference of the Higl^ Oqort in the matter of 
addition or eubstitucion of parties. Judal 
Erlihna Molllok v. Phul Komarl Dassl. 44 
Ind. Cas. 564. < 

nPEUNOlf and NBWBOULD, JJ. 

Reference : -14 O.W.N. 703, F. 

(170) 8. 115, O- XX. r. 13— Pnrf^fion suit— 
Profits after filing of pluint^ Failure of 
notice of enquiry —Effect — Hsvtston by 

• High Court, 

Under O. XX, r. 13, the profits, prior to 
plaint, in a partition euit, should be decreed in 
the decree which gives possession, 4 e., in the 
final decree : and tne profits after it may be the 
subject of a direction in that decree for an 
enquiry and of a separate final decree after its 
oonolusioD. 

The failure to give a clear notice to the 
opposite party of the euq|iiry into profits after 
the filing of plaint, is a materkJ irregularity, 
which justifies interference of High Court 
under 8. 115, Oiv. Pro. O^ide. Yenkatnamldl 
Mahalakthmamnia v. Venkamamidl Raj- 
amina, 43 lud. Cas. 459. 

Oldfield, j. 

(171) 8. 116, 0. XXI. t. 3— Action of Court 
in allowing applioatiou to record eatisfaction in 
decree to withdrawn and in not making 
enquiry— Material irregularity in exercise of 
jurisdiotiou— Revision — Allegation of satisfao- 
tion of decree— Burden of proving collusion 
and fraud of oertificate. See BURDEN OF 
PROOF. No. 7, 35 M.L J. 253. 

(173) 8. 115, Of XXI, r. 5S— Claims to pro- 
perty directed to be sold under mortgage decree 
if can be ontertainod or preferre 1. Sec REVI- 
SION. No. 33. 58 P.R. 1918. 

(173) 8. 116, O. XXI, rr, 91, 92— Persona I 
entitled to rateable distribution not served with 
notice of application to set aside auction sale— 
Order passed cancelling sale if binds such 
persons. See REVISION, No. 17. 35 M L.J. 
604. 

(173-a) S. 116, O. XXIII, r. I— Object of 
r. 1— Jurisdiction under. Exercise of-^ 
Formal defret. Existence of. Necessity of — 
Withdrawal of suit with permission to j 
bring fresh suit on ground of some legal ' 
defects— No finding as to existence of legal 
defect— High Court, Power of, to interfere 
with order p-rmitting withdrawal— Revi- 
sion— Oiv. Pro, Code (1908), S, 115, 

*• Oosa.’* Afaanitig of, in. 

The object of 0 XXIII, r. 1. Oiv. Pro. Code 
(1908), ts not to enable a plaintiff after he has 
failed to conduct his suit with proper oare and 
diligence, and after his witneaseB have failed to 
yupport his oase, to obtain an opportunity of I 
Mmmenoiug the trial afresh in order to avoid 


Qlv. Pro. Coda (190B)-(Oonf<nusd). 

tlie result of his previous misconduct of the 
case and prejudice the opposite party (a). 

When allowing a suit to be withdrawn with 
permission to bring a fresh suit, it is not 
sufficient for the trial Court to say or suggest 
that there is a formal defeo6 but that the exist- 
ence of suoh a defect is a condition precedent 
to the exeroise of jurisdiction under this rule. 

Where a trial Court permitted the with- 
drawal of a suit on a mortgage bond aftec 
merely reciting that the plaintiffs bad filed a 
petition withdrawing the suit on the ground 
that Bomc legal defeats had occurred in the suit 
and that there was defect of parties aud where 
it was foucid that no legal delect had been set 
out in the plaintiff’s petition nor did the trial 
Court find as a fact that any specific defect 
existed ; 

Held that the High Court had power to 
interfere with such an order in the exercise of 
its^ revieioiyil jurisdiction under 8 115, Civ. 

Pro. Code (1908), and set aside the order of the 
trial Court (6). 

The word ''case ” in 8. 115 should be under- 
stood in its broadest and most ordinary sense 
unless there are specific reasons for narrowing 
Its meaning ic). 

It is within the oompetenoe of the High Court 
to declare a ^uit instituted afresh, before the 
High Court could be moved to set aside the 
order, to be null and void and direct the trial 
Court to proceed with the suit permitted to bo 
withdrawn from the stage it had reached wheo 
the order of permitting the withdrawal was 
made. Nathuni Ram v. Moiammat Bheo 
Koep, B Pat. L.J. 460»5 Pat. L.W. l04-i46 
Ind. Gas, 179. 

MULLIOK and THORNHILL. JJ. 

References (a) 16 C.L.J, 103, Ref> to» 
(b) 41 C. 633 : 18 B. 35 ; 14 G. 768 ; 7 A. 661 ; 
11 C.L J 45, Ref, io, (c) 18 B. 35 ; 14 G. 768 ; 
7 A. 661, Ref, to. 

(174) 8. 115, O. XXIII. r. 1— Application to 
withdraw suit with liberty to bring fresh one 
granted after close of ovideuoe and during OB 
after arguments— Leave granted if can be 
disturbed in revision. Bee REVISION, No. 3,' 
16 A.L.J. 495. 

* 

(175) 8. 115, 0. XXIII, r. l-Permission to 
withdraw suit with liberty to bring fresh one— 
Buffioiont grounds— Revision, whether lies. 
See REVISION, No. 28, 117 P.W.R. 1918. 

(176) 8. 115, O. XXXII, r. 4 (3)-Gaardiatt 
appointed by competent authority, Power of, 
to represent minor— Guardian, Appointment of, 
Discretion of Court, re— Error in appointment 
— High Court, Interference by — Revision. Bee 
GUARDIAN AND MINOR. No. 4, 46 Ind. Oas. 
316. 

(177) 8. 115, O. XLIV, r. 1— Rejection of 
applioation to appeal in forma pauperts— Subse- 
quent refusal of permission to pay Oonrt-fees 
on appeal memoraodum— Refusal to exeroise 
jurisdiction vested by law. See REVISION, 
No. 1. 16 A.L.J. 309. 
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Oly. Pro. Code ( 19 O 8 ;->(Oonlmii 0 d). 

(178) 8. 115. 8ee Noa. 203. 245. 260-a, 36^ 
and 398. infra, 

(179) B. 133, 0. XXVI— Conditions under 
which witnesses may be examined under 
oommission. Bee Hindu Law (Gift), No. 3, 
20 Bom. L B. 1. 

(180) 8. 141. Bee No. 184, infra. 

(181) 8. 144-- Pre-emptor entitled to deduct 
costs from pre-emption price^No need to apply 
under section. See PRE-EMPTION. No. 27, 
96 P.W.R. 1918. 

(182) 8. 144— Application for restitution if 
application for execution. Bee RESTITUTION. 
No. 6, 15 P.L B. 1918. 

(183) 8s, 144 and 35 (3)— /nferesf on costs — 

Refund by judgment-debtor — Discretion on 
Court, interference with the exercise of, Indar 
Blkram Singh v. Chandrlko Bakhih Singh, 20 
O.C. 327^4 O.L.J. 729»43 lad. Gas. 337. See 
Final Fart, 1917, Col. 239. * 

(184) Sa. 144, 141, 0, .11, r. 2— Application 
for restitution if a suit or execution or miscel- 
laneous proceeding— Rule of oonstruotivo res 
judicata —It agplica to such application. See 
RESTITUTION, No. 6, 3 Pat. L. J 367. 

(185) S^.. 141. 151, O. XXI, r. 90— Auction- 
purchaser in execution sale not party to pro- 
cecdinga to set aside sale or appeal in which it 
was set aside— Rostitut loo if claimable against 
auction-purchaser. See RESTITUTION, No. 1, 
41 M. 467. 

(186) 6. 144. SseNoa. 74 and 75, supra. 

(187) S, 145 —Security for stay of execution 
given outside tha Court^If section appli- 
cable to eZi^cution against such surety. 

B. 145, Civ. Pro. Code, is limited by its terms 
to surely bonds taken through Court and oannot 
apply to bonds taken by a judgment-creditor 
outside Court. 

Case law reviewed. Subbaraya Filial v. 
Sathauautha Pandaram, (<918) M.W.N, 764 
^8 L.W. 607. 

SADASIVA AIYAR and NAPIER, JJ, 
Reference lod. Cas. 859, Diss, 

(188) S.«115 — Surety making himself liable 
for decretal money in case dispute not 
settled— ‘Suit compromised— Decree based 
on compromise t whether ca<i be executed 
against surety. 

loan appiioatioii far oxcoution of a decree 
against the sureties; rf tbc judgment-debtor, it 
appeared that ihc had made thomselveu 

liable to pay the decretal amount only in case 
the defendants did ar t actUe the dispute and 
judgment was passed against them. But the 
plaintiff had entered into a compromise with 
the defendants, according to which the. latter 
had made themselves liable to pay the total 
amour t of money claimed by the plaintifi by I 
certain instalmonie set forth in the deed of | 
oompioiniae ; 

Held that, as ibe decree wae passed on the 
basis of the compromise without any mention 


Oly, Fro'. Code (1908)— (Oc^tmied). 

being made of the sureties, it oonld not be exe> 
outed against them under the terms of the 
surety bond. R. K. Kapur v. Bankardai, 99 
P.W.R. 1918 »» 46 Ind. Oas. 992. 

BHAH DIN, J. 

(189) 8. 145— Excoution of surety bond in 
exeontion prooeedings— Liability of surety 
oontinuee after termination of that particular 
execution proceeding. Bee BURET Y • BOND, 
No. 1. 22 O.W.N. 919. 

(190) 8 , 146 and D, XXII. r, Ki-Assignee 
of interest, if can appeal— Assignment 
pending suiUr-Sutt disposed of— No appeal 
preferred— Application by assignee to he 
made a party—* Devolution in the course 
of the sutf.* 

The ' proceeding ’ contemplated by 8. 146, 
Civ, Pro. Code, inoludes an appeal ard the 
expression claiming under ” is wide enough 
to cover the case of devolution of interest men- 
tioned in O. XXII, i; 10. 

A person obtained an assignment of the suit 
property pending a suit but did not make him- 
self a pirty ia the suit. The suit having been 
decided against his a^^ignor : 

Held that the assigneo was entitled to appeal 
against the decree. 

O. XXII, r. 10, governs only applications 
made to continue a suit; oousequcntly an 
application made after the termination of a 
suit and before au appeal is filed does uot come 
within the rule (a). 

Obifer.— Where a plaint is roti^rued for 
presentation to the proper Court, any devolu- 
tion of interest wbioh took place while the 
proceedings were pending iu the first Court, is 
a devolution in the oourse of the suit which ia 
subsequently tried in the second (proper) Court. 
SItafamaiwamy v. Lakihmi Naratiinma, 
8L.W 21. 

SESHAQIRl AlYAU aud NAPIER, JJ. 

References,— {a) (1917) M.W.N. 306; 18 A. 
86, Rel, ont 

(191) 8. 146, 0. XXII, r. 10— Suit filed first 
in inferior Court— Return of plaint for presen- 
tation to superior Court— Transfer of property 
by defendant during pendency of suit in first 
Court— Suit decreed against defendant— Omis- 
sion by defendant to appeal — Transferee’s right 
to apply for leave to appeal and to appeal 
against decree. See APPEAL (GENERAL), 
No. 3, 41 M. 510. 

(192) 8. 146. See No. 363, infra, 

(193) S. 148, 0, IX, r, 13 -Setting aside ox 
parte decree'-^Direction to pay costs not com- 
plied with in time— Extension of time — 
Jurisdiction- -Revision or appeal, Chandra 
Covindan v Palanlappa Oovlndan, (1917) 
M.W.N. 870 «23 M.L.T. 7. Bee Final Part, 
1917. Col. 241. 

(194) 8. 160. Bee No. 54. supra. 

(195) B. 161‘— Oottct, Inherent power of— 
Delay, whether oan he ezoosed, where eeoond 
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4llv. Pfo. Ooda (t908K(C(Mlnfifti). - 

«pplimiUoii for leave to appeal to Privy Oounoll 
barc^ by Umitatloo*^Fir8t applioation rejected 
OD ground of diequalideatioQ. Bee APPEAL 
(TO FBIVY COUNOIL), Ko. 6i i6 Ind. Caa. 68. 

(196) [8. 161— Exeontion tale— Aootioo- 

purchaser, Summary prooeediug for refund of 
purchase-money taken out by, Liability of 
person not party to purchase. Determination 
of— Juriediotion of Court. Bae AUCTION- 
PUROBkSBB, No. 4, 46 Ind. Oas. 376. 

(197) 8. 161— Inherent power to order con- 
solidation of appeals. Bee CONSOLIDATION 

^ (OP APPEALS), 34 M.L.J. 379. 

il97-ai 8. 161, Inherent power of High 
• Court under, to order refund of excess Court- 
fee paid on a memorandum of appeal. Bee 
COUBT-FBEB, No. 8, 3 Pat. L.J. 463. 

(197-6) 8. 161 — High Court, Inherent power 
of, under— Interference when its decree is 
being wrongly executed. ^Bee HIGH COURT, 
POWEBB OF, No. 3, 3 Pat. L.J. 486. 

(197-c} 8. 161— Inherent power of Court to 
revive pre-emption suit dismissed on loss of 
title to property qualifying for right of pre- 
emption. See Pre-emption, No. 14 a, 47 
Ind. CaB.137* 

(198) B. 151— Suit by undischarged insol- 
vent— Security for coats if can be demanded of 
him under inherent powers. See SECURITY 
FOB COSTS, 33 G.W.N, 1018. 

(196-(i) B. 151. 0. IX— 0. IX, Provisions of. 
Applicability of, to execution proceedings— 
Execution applioation. Dismissal of. for 
default— Restoration of. under O. IX, or B. 161 
—Court executing Aeoree, jurisdiction of, to 
go into merits when .decree-holder absent — 
Decision, Binding nature of. See EXECUTION 
PBOCBBDINGS. No. 3, 47 Ind. Oas. 164. 

(199) S. 161, 0. IX, rr. 9 and 13. 0. XXI, 
r. 100— Parfp not bound bp decree, claim 
under r, 100, 0. XXI— Dismtssal of claim 
for default ’-^Rehearing of claim under 
0. IX, V. ^-^Rroceedings in suite apply to 
appUeations for claims under 0. XXI, 
r. 100— Nafttvs of atuth claim application^ 

An application under 0. XXI, r. 100, being 
in the nature of a summary suit to which the 
provisions of the Code as to trial of suits would 
Epplji (a) a party not bound by a decree can, 
under 0. IX, i. 9, obtain a rehearing of a 
claim under O. XXI. r. 100, dismissed for 
default (b), Satya Naraln Lall v. Govlnd 
Sahay, 3 Pat. L.J. 350-4 Pat. L.W. 103. 

ROB and JWALA PRASAD, JJ. 

References : -(a) 17 A. 106, R, (b) 19 C. W.N. 
768 ; 37 M. 463, F.; 21 O.W.N. 769 : 41 C. 1, R. 

(200) B. 161, 0. XLIII, ri. 33, 36- Inherent 
power of appellate Court to remand, independ- 
ently of provisions re appeal in Civ. Pro. Code. 
Bee REMAND, No. 14, 8 Pat. L.J. 368. . 

(301) B, 161. 'Bee Noi. 75, 76, 141. 168, 185, j 


OlT. Pro. Coda (1908)-(O6firiflilM$, 

(301-0) 8. 161, O. XLV, r. 4-AppMli Ur 
Privy OonnoU, Consolidation of, un&r x. 4-^ 
High Court, Power of, under 8. 151 to oonsoli- 
dale, in'othes oases. Bee appeal (TO PBIVN 
COUNCIL), No. 12-0, 8 Pat. L.J. 446. 

(301-6) B. 161. Bee No. 140-O, supra, 

(303) 8. 162'^Olerieal mistakes and aeeiden^ 
tal slips in the CourVs deeree or orders. 
Appeal therefrom pending in a superior 
Oourt-^Court lohieh committed the error, if 
entitled to reetify^Proper Court for amende 
ment in such coses, what ia. 

A Court has jurisdiotion to oorreot any 
clerical error or aooidental slip ocourring in its 
own order notwithstanding the pendency of an 
appeal therefrom in a superior Court. 

The proper Court to oorreot clerical errors in 
a decree or order is the Court in which the 
errors were made and not the Court wherein 
at the time of the prayer for amendment, an 
appeal (tom the decree or order is pending. 
Muthu Bhattav t. Mrithunjaya Bhattar, 7 
L.W. 6»44 Ind. Oas. 346. 

SPENCER. J. 

(203) Ss. 163, 115— Applioation to amend 
consent order for examination of accounts— 
Jurisdiotion of Court to annul, order itself— 
Revision of such order, if lies. See REVISION, 
Nos. 30 and 31, 9 L.B.R. 363. 

' <30.) 8. 163—0. XU. rr. 17. 11 (1)— iXi. 

missal of decree appealed from for default 
---Effect. 

Dismissal of an appeal under O. XLl, 
t. 11 (1), amounts to an adjudication, confirm: 
ing the decree of the lower Court. But this' 
principle cannot be extended to the case of a 
dismissal of ao appeal for default. Daulaf 
Rajaram, 43 Ind. Oas. 360. 

Mitba, A.J.C. 

(304-a) O. I, rr. 1 and 8— Ruif by UaMnp 
mirasidar in respect of common forest land 
-^Declaration, in^'tinefion, damages and 
scheme prayed for— Only 19 out of 300 
mirasidars objecting— Plasntiff. if may be 
allowed to represent all or unohjeetinu 
mirasidars only— Combination of claims, ty 
permissible— Possibility of scheme invotvinjf 
partition — Whether a valid objection to 
frame of suit. 

In a suit brought by a leading mirasidar as 
trustee in management of oertaio forest land 
on behalf of the other mirasidars against the 
defendants, some of the mirasidars, for having 
trespassed on the forest and remov^ a qnantity 
of forest produce, the reliefs prayed for were 
declarations, an injunction, damages measured 
by the value of the produce received and if 
necessary a scheme for future management and 
an order was passed under 0. I, r, 8, Civ. 
Pro. Code, granting leave to the plaintUI 
to sue as representing those of his fellow 
mirasidars . who have not opposed his applioa- 
tion. On objection taken to the order on the 
ground that the suit should be framed in 
gooordanoe with 0. I, ii I, Olv, Pro. Code, 
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QIy. Pro. Oode (1008)--(Con(int(e(2). 

and a representative suit oannot be brought 
for damages : 

Eeld (i) that the order was right and the 
salt was properly oonstituted as regards all the 
reliefs claimed except damages (a ) ; and 
(ii) that even as regards the relief of 
damages, the plaint might be regarded as a 
oombmation of olaims under O. !• t. I, and in 
that view, the suit was not open to objeotion. 
Where only 19 out of 200 mirasidars. objected 
to a suit brought by a leading mirasidar in 
respect of property common to them all and 
even the 19, in their objeotion, merely referred 
to some others not specified as showing objec- 
tions : 

Held (i) that the discretion of the Court 
below in giving the plaintiff permission to 
represent all unobjeoting mirasidars was 
rightly exercised ; and 

(ii) that the lower Court should not have 
limited the plaintiff’s representation to those 
who did not oppose the grant of leave but 
should have permitted him to sue as repreaeut- 
ing all who had not been made or did not apply 
to be made parties to the sfiit. 

The objection that in such- a suit a scheme 
of management involving a partition of prope^ 
among the various mirasidars may be framed 
is a matter for the defendants to object when 
one is proposed and not at the inception of the 
BOit. Katha Filial v. Kaoakaiundaram 
Plilai, 8 Ii.W. 160==24 M.L.T. 20»(1918) 
794»45 Ind. Gas. 428. 

OlDPIEIiD and SADASIVA AlVAB, JJ# 
B$ter€nces:--Duke of Bedford v. Ellis, (1901) 
A* C. 1, F.; Marki and Co., Ltd. v. Knight 
SUamMp Co., Ltd,. (1910) 2 K.B. 1021, R, 

(205) 0. I, r. 3 O. XXIII. r. 1— MttW/ari- 
Ottswesa— Dismissai of awii — Withdrawal of suif 
tft second appeal. Afzal Bhah v. Lachmi 
Harala, 16 A.L.J. S09»40 A. 7. See Final 
Part, 1917, Co). 246. 

(206) 0. I, 3 . See No. 129. supra, 

(207) O. I. r. 8-~RopreBentative suit to 
establish public right — Payment into Court of 
amount necessary for service of notice of suit — 
Notice not served— Adjudication on merits, if 
permissible. See REPUESENTATive SUIT, 
No. 1, 42 Iilfl. Cat», 543. 

(207-ft) 0. i, c. b. Sse No. ‘i04-a, supra- 

(908) 0. I, ^ 10— Administration* suit— 
Disputo t.' cri"‘nal pKintiff's right to abare 
—No dispjlc as . * of a defeudant t^ such 
share — Right; of .sumi JpfendAut to he made ! 
plaintiff AdmiI'JISTUatton Suit, (1918) | 
M.W.N. 929. 

1209) 0. t, r. 10 f'ly— Addition of parties-^ 
Rent suit by landlord agiinU one of the 
heirs of original tenant Whether the addi- 
tion of ether heirs a.^ parths i*; proper. 

A kudiord instituted a rent against one ! 
of ibo heirs of the origina) tenant. Heirs j 
other than the defendant. Applied to bo added , 
as parties to the suit. Held that though they • 


QIt. Pro. Code (1908)— (ConfintMd). 

were not strictly neoe8Br,ry parties to the suit, 
it oannot be said that the original Courts have* 
exeroised their discretion improperly by edding 
the oo-sharer tenants of the holding as parties 
to the suit. Guru Ppasanne Lahlvl y, Saol- 
rnddln Sarkar, 44 Ind. Caa. 466. 

Teunon and NEWBOULD, jj. 
Rs/sranee:— 12 O.E.J.*267« dppr. 

(910) O. I, r. 10 (2). See No. 169, supra, 
(210-a) O. I, r. 12. See No. 156-a, supra, 

(911) 0. II, r. 9— fifeopa and effect o/^ReB 
judicata— No decision on merits in previous 
suit^Consirt^ction — Leaps to withdraw 
suit with liber/p to bring a fresh suit pn 
payment of cosfa. 

One K executed a mortgage in favour of R in 
1692. In 1898 K granted a power-of- attorney 
to R to facilitate the ooUeotion of rents. Under 
the power-of-attorney, R was to pay K a certain 
sum and appropriate the balance towards the 
mortgage. The mortgagor brought a suit for 
cancellation of the power- of. attorney and for 
accounts. The suit was dismissed on the 
ground that the remedy was by a suit for re- 
demption. E now brought the present suit for 
redemption. It was contended that the suit 
was barred ueder 0. II, r. 2, Civ. Fro. Code. 

Held that 0. II, r. 2, did not bar the present 
suit for redemption. 

O. II, r. 2 of the Civ. Pro. Code, bars a subse- 
quent suit only when the oause of action in the 
subsequent suit is the same as in the previous 
suit. It does not apply whore the oause of 
action in the subsequent suit oould also have 
been made the subject of litigation in the former 
suit. In such a case, the second suit is not 
barred under 0. II, r. 2. 

Where a former suit is brought either on a 
non-existent cause of action or upon a false 
cause of action, that will not bar the institution 
of a suit upon the true cause of action. 

Where the matter has not been heard and 
finally decided ou the merits, there can be no 
bar of res judicata. 

An order granting permission to withdraw a 
suit ran as follows — Leave to withdraw with 
liberty to bring a fresh suit on payment of 
defendant's costs here and below within two 
months.” 

Held, that the payment of costs was not a 
oonditioD precedent to the institution of the 
suit within two months. Oaiaratby Maldu v. 
Palala Kumaramnli Raja. 7 L.W. 557=»24 
M.L.T. 311«(1918) M.W.N. 427 =-45 Ind. Cas. 
969. 

AYifiNQ and Bbshagibi Aiyab, jj. 

(212) 0. II, r, 2, Effect of^Suit brought in 
ignorance of nil rights, 

A person is not deteriously affected by the 
provisions of O. II, r. 9, Civ, Pro. Code, if, at 
the time he brought bis former suit, be was not 
in a position to know all his rights. Ram 
KheiaikaD v. Jaskaran, 21 0.0. 307. 

STUABT, A.J.C, 
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CiT. Pro. Code (1908)-«(Coii«niMd); 

<213)0. II, K. *3—^roviBioii in mortgage tor 
exeoation of lease— >116086 and mortgage ezeoat- 
ed on same day— Pcovieion for realisation of 
interest made by lease— Suit for rent on lease 
merely*— Sait for mortgage money barred. Bee 
BbiiInquishment of Portion ofolaim, 
No. 3, 69 P.R. 1918. 

(714) 0. 11, r. 3— Sait for refund of money 
paid in ezoess of mortgage^debt, Dismissal of 
—Subsequent suit for redemption barred under 
r. 2: Bee RDLINQUISHDiIBNT OF PORTION OF 
CLAIM, No. 4, 119 P.R. 1918. 

(215) O. II, r. 2— Defendant seeking to plead 
bar of relinquishment— Proof, not mere allega- 
tion, neoeasary. See RES JUDIOATA, No. 44, 
132 P.W.B. 1918. 

(216) O. II, r. 2 ; See Nos. 32, 184, supra, 
and No. 465, infra* 

(217) 0. II, r. 2 ; O. VII, r. 10-Buit by 
assignee of equitable mortgage praying for 
personal decree against ^lis mortgagor and for 
mortgage decree against his mortgagor’s 
mortgagor— Subsequent prayer for amendment 
o{ plaint by striking out prayer for mortgage- 
c loree— Property mortgaged outside jurisdic- 
t<m''^Order returning plaint for institution in 
proper Court if the only order— Amendment 
p ayed for if allowable. See RELINQUI8H- 
ttENT OF PORTION OF CLAIM, No. 5, 9 L.B.R, 
275. 

(218) 0. II, r. 2; 0. XXXIV, r. 1— First suit 
only against some mortgagees— Subsequent 
suit against others — Maintainability. Bee 
RELINQUISHMENT OF PORTION OF CLAIM, 
No. 1, 8 L.V7. 162. 

(219) 0. II, r. 2 (2) — Suit for spaoifio perfor- 
mance of agreement to lease — Prayer for 
poBsession not made— Decroo directing execu- 
tion of lease deed— Subsequent suit for posses- 
Sion if barred. See RELINQUISHMENT OF 
PORTION OF CLAIM, No. 2, 14 N.L.R. 176. 

(220) O. II, r. 4 — Suit for partition of im- 
moveables, moveables and funds of joint family 
business — Suit if bad for misjoinder. See 
Court Fees act, No. 17, 22 c.W.N. 669. 

(221) 0. II, rr. 6 and 7— Suit in the alter- 
native to recover possession of laud on foot of 
partition or for joint posaession— No objection 
in Courts below lot ezolusion of one cause of 
aotiOQ— Objection as to misjoinder if maybe 
raised in second appeal. Bee MISJOINDER OF 
Causes of action, No. 1, 40 Ipd. Cas. 462. 

(222) 0. II, r. 7. See No. 221, supra. 

(223) 0. Ill, r. 1 ; 0. VI, r. 14— Plomf signed 
by authorised agent-- Act 11 of 1901 (Agra 
Tenancy). 8. 193 ie). Amlr-un-lIlsBa v. Ram 
Gharan Das. 31 Ind, Cas. 869^22 C.W.N. 
143. See Final Part, 1916, Col. 895. 

(224) O. Ill, r. 1 ; 0. IX, r. 9 -Appearance 
of plaintiff, Neoeesiiy of, when pleader ijistruot- 
ed to appear— Dismissal of suit in presence of 
pleader, if for default— Review. Bee REVIEW, 

' No. 5. 46 Ind. Cas. 492, 


Olv. Pro. Oodo (1908)— (Continued); 

(996) 0. Ill, r. 1 and 0. IX. r. 19--Parfg. 
when bound to attend in peraon-^Ooneequenee 
of non-appearance. Valguntathaunial f. v. 
Yalllammal, 6 L.W. 837 « (1917) M.W.N. 748 
a41 M. 956. Bee Final Part, 1917, Ool. 961. 

(926) 0. Ill, r. 2— Recognised agent of party 
under power-of-attorney— Right of snoh agent 
to conduct prinoipaPe case in Court by examin* 
ing and oross-ezamiDiDg witnesses and address- 
ing Court. Bee RBOOaNlBED AGENT, No. 
U.B.R. (1918), 8rd Qr.,94. 

(226-a) 0. Ill, r. 2. Bee No. 166-a, eupra. 

(226-&) 0. Ill, r. 4, See No. 166-a. supra. 

(226 c) O. Ill, r. 6. See No. 156-a, < supra. 

(227) O. V, rr. 6. 19 and O. IX, r. 13— Duly 

served inO. V. r. 19, Meaning* of. Bee LIMITA- 
TION ACT (1908), No. 200, 42 Ind. Gas. 611, 

(228) O. V, rr. 10 and 17 — Service of sum- 
inons, Rules re— Delivery or tender of summons 
to defendant. Presumption arising from— Non- 
compliance with fbrmalitieH, Fffeot of. Sea 
SERVICE OF Summons, 46 Jnd. Cas. S77, 

(229) O. V, r. 16 ; O. IX, r. 9— Service of 
summons on munim of firm— Whether serviee 
on member of family. Bee DISMISSAL FOR 
default, No, 1, 105 P.W.R. 1918. 

(280) 0. V, rr. 16 and 17 — Delivery of copy 
to defendant but no acknowledgment endorsed 
by him— Servioe if proper under rr, 16 and 17« 
See SUMMONS, No, 1, 99 P.R. 1918. 

(231) O. V, r 17— De/endanf refusing to accept 
service— Ex parte proceedings, validity of— 
Time for compliance with summonst 
Sufficiency of. 

In a suit for dissolution of partnership and 
rendition of accounts, the defendant was som- 
moned for the 3rd June, 1916, which date 
having subsequently been declared a Court 
holiday, that date was changed to the 15th Jane. 
It appeared from the affidavit of the serving 
officer that tbo defendant refused to accept 
service of tbo summons which was, therefore^ 
affixed to the outer door of his dwelling. The 
defendant having failed to appear on the date 
fixed, the Court granted an ex part^i preliminary 
decree to the plaintiff and directed the defend- 
ant to file a true and full account of the part- 
nership by the 20tb June. Not'ioe of this was 
served on the defendant on the 16tb, The 
defendant had in the meantime made an appli- 
cation on the 17tb for setting aside the ex parte 
decree, which was eventually dismissed on the 
3rd Jul> and a final decree was passed in favour 
of the plaintiff on the basis of the aooounts 
filed by him. The defendant then applied to 
set aside the final decree, and this application 
having also been dismissed, he appealed to the 
Chief Court : 

Held, (1) that inasmuch as the defendant 
refused to accept servico.of the notice although 
it was read out to him and be was repeatedly 
asked to receive it, and as he did not oategori. 
oally deny the faots stated by the process-server 
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<Hy. Pro. Oode (1908)— (CotilifiiMd). 

Id hid affidavit, the Ck)!nt wu jastiflod in pro* 
oeeding $m parti against the defendant ; 

(3) that inaamnoh as the notice calling on 
the defendant to file a Btatement of aocoants 
vraa not served on him till the I8th Jane 1916, 
he was justified in asking the Oonrt to allow 
him BUffioient time for a proper rendition of 
aooounte and further time should have been 
granted to him for the purpose i 

(8) that the statement of aooountB filed by 
the plaintiff not having been properly proved 
and not supported by any independent evidence, 
a final deoree could not be passed in favour of 
the plaintiff on the strength of a statement of 
aooountB of this description. Radha Ktehen 
V. Tlrath Ram. 41 P.L.B. 1918«31 P.W.R. 
1918 » 43 Ind. Gas. 718. 

Rattiqan. o.j. and SHAH Dm, J. 

(332) 0. V. r, ll^Scope and application of 
rule— Legal service of summons^ what ia. 

A plaint was filed on 1— 11— 1917i when 
oummonBeB for settlement of issues were ordered 
tot 12—11—1917. On 12—11—1917 the 
Bummons was returned with an endorsement, 
dated 6 — 11—1917, that the defendant, who 
resided in the same plaoe as that where the 
trial Court was situated, was not found, that 
hifl daughter said he had gone out and that 
the summons bad been affixed to the houae. 
The prooess-server made an affidavit to that 
elleot and the Oourt passed an ex parte deoree. 
Meld that the ex parte must be set aside as 
O.V, r, 17. was not complied with either in the 
letter or the spirit, due and reasonable diligence 
not having been used to find the defendant. 
Before service like this can be effected, it must 
be shewn that proper eflorlB have been made to 
find out when and where the defendant ia likely 
lo be found. It is not sufficient for the serving 
officer to go to his house in a perfunctory way, 
find, because he has not been found there, to 
affix a copy of the summons on the outer door 
of his house. The return must show that there 
was no other person on whom servioe could be 
made, that the summons was affixed on the 
outer door or some other conspicuous part of the 
house, and that the house was one in which 
Idhe defendant ordinarily resided, or carried on 
husiness or personally worked for gain. Mauafi 
tfauBg Than v. L.R 8.M. Bomaiaadaram 
(1918). 4th Qr. I23«i60 Ind. 

Baundbbs. J.C. 

Bs/ersness ;— U.B.R (1892—1896) IX, ,262: 
19C. 201, F. 

(288) 0. V, r, 17— Power of Court to allow 
ameudment after adjournment of oaee for argu- 
ments. Bee PLSABlNaB, No. 8. 113 P.W.R, 
1918. 

(234) 0. V. r. 17. Bee Nos. 338 and 330. 
snpra. 

est) U. V, r. IS^O. IX. r. IB-Mod* of 
luntkt ot MorniMM*— Bx part. dwr«e — 
VftMil* iM Mid*— JNpM df^UldMl. 


a*. Pn. Oad* (tlOB)-(Oo^M«d). 

A defendant could not be eaid to have bean 
"duly served** until an order had been made 
by the Oourt declaring i.bat the sammons had 
been ‘*duly served** and sooh an order ought 
to be obtained as soon as possible after the 
summons is returned by the serving dfioer. 

Under O* IX, r. 18., a defendant, unless the 
summons has been duly served npon him. is 
entitled as of right to have the ex parte decree 
set aside. Ohampat Blogh v. Mahahlp 
Berihad, 43 Ind. Cas. 683. 

BIOHABDS, C.j. and BAREBJI, J. 
Beteronee : -34 A. 302, R. 

(236) O. V, r. lor See No. 327, supra. 

(2S6-a) VI, r. 4— Undue inflnanoe, Parti- 
oulars of. Failure to give under— Mortgagor also 
I denying exeoution of mortgage- bond— Undue 
inflaenoe, Question of, cannot be raised and 
decided. Bee UNDUE INFLUENCE, No. 2, 47 
Ind. Cas. 11. 

(387) 0. VI, r. 7— P/Mdinga, Amendment of. 
after case olosed for judgment. Bee FLBAO- 
ZN06, No. 5. 45 Ind. Gas. 894. 

(238) 0. Vr, r. li— Signature of pUint 
authorised by a man in jail^Validit/y of 
signature— Jail RegulationSf breach of^ 
Whether cause of action destroyed— Brao* 
tiee— Professional misconduct— Mixing up 
of questions of—Dednon of case. 

Jail Regulations and Manuals have the force 
of law but they oannot override or al^r the 
general law. A plaint signed or a suit author- 
ised by a man in jail is just as good as any 
other plaint or suit, however many Jail Begu- 
latioDB are broken. The breach of Jail ftegu* 
lations by the prisoner, bis pleader or friends 
cannot destroy a cause of action and the Court 
should not enter into the question whether 
permission of Jail authorities had beeb given 
or not. 

A person in Jail who is unable to sign a 
plaint may authorise some other person under 
O. VI, r. 14, to sign it for him and the plaint 
so signed will be a valid plaint (a). 

The object of Courts is to decide the right of 
parities and not to punish them for mistakes 
which they make in the oonduot of their case 
by deciding otherwise than in aooordanoe with 
their rights. 

If a Court thinks that there has been any 
breimh of professional etiquette, oa any matter 
palling for the exercise of disoiplinary powers, 
in the oonduot ot the pleader or advocate In the 
oase, it should decide the merits and reserve 
such question for further oonslderation after 
the disposal of the suit. Bliheehar Nath v. 
Bmperor, 16 A.L.J. 64-40 A. 147-19 Or. ]j.J. 
865-44 Ind. Oae. 98. 

WAL8B, J. 

Befereneea (a) 32 A. 65. R. : Croffer v. 
Smith, (1884) 36 Oh. D. 700. R. 

(239) 0. VI, c. 14. Bee No. 298» sgprai 
(989-0) 0. VI, r. 16— General prioolplae el 
framing pleadings and rights ot partial and " 
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Olv. Pro. Oote (1908)«-(OofiMflillA. 

fowan of Ooofto-*-Bwt foe po 8 B 08 iioii--D«BiAl 
by plainUfl of oieoatioii of deed of wakf alUigad 
to have been eseonted by hec, raggeifting 
pcaofcioe of fraud and nddne inflnenoe— Plead- 
ings ii inooneietoAt. See PtiBADJMOS, liio. 1-a, 
40 Ind. Oas. 488. 

(339-b) 0. VI, r. 17— dmendmenfs o/|i2Md- 
Jngs’^Prineiplea g<n!bming the grant of 
amndmente* 

An amendment of pleadings aljoald ordinarily 
be ^flowed, provided the opposite party is not 
taken by surprise, nor precluded from adduoing 
evidence nor from raising .the nooeasary issuea. 

Where a plaintiff is agitating only a teohnioal 
claim or where the character of the suit is 
likely to be altered, or where there has been an 
inordinate delay in asking for amendment, the 
Court will be justified in refusing to grant an 
amendment. 

The main considerations to be borne in mind 
are that multiplicity of suits should be avoided 
and the interests of substantial justice should 
be advanced. Ramasapsl Reddy Y. Genga 
ReddI, 46 Ind. Cas. 649. 

SBSHAaiBl AlYAB and NAFIBB, JJ. 

Be/erences 87 Ind. Qas. 914, Appr.; Weldon 
V. Nial, (1887) 19Q.B.D. 394, DisU\ 11 M.I.A. 
468, Appr.i 97 M.L J. 26, Diss.: 26 M.L.J. 83 ; 
36 M. 378, Appr. 

(240) 0. VI, r. 17— Amendment of plaint so 
as to include cause of action arising subsequent 
to suit— Power of Court to allow. Bee HINDU 
liAW (ADOPTION), Ho. 11, 7 li.W. 836. 

(241) t). VI, r. 17 -Suit against dead person 
—Amendment of pleadings. See FLEADINQS, 
Ho. 2, 42 Ind. Cos. 689. 

(341-d) 0. VI, r. 17; O XXlIli r. I— Amend- 
ment of pleadings or withdrawal of suit in 
second appeal if allotred. See AMENDMENT 
OF PliAlNT, Ho. 4. 47 Ind. Cas. 906. 

(242) 0. VII, r. 6— Construction of, to be 

liberal and reasonable— Ground of exemption 
from limitation law— Leave to* amend plaint 
for stating suoh ground. See AMENDMENT OF 
PLAINT, No. 2, 116 1918. 

(948) 0. VII. O. ?XII, r. 1. ol. 9— 

Gross under-yal nation o^ '"".it item — Liberty to 
file fresh Jit' if can bJl^lven. Bee WlTH- 
OBAWAL OF SUIT, Hoi 3, BCf M.L,J. 27. 

(244) O, VII, r. 10 ; O. XXII. r. (1) (2) (6)- 
Other sufficient ground, meaning of — Gross 
undervaluation of one of suit items— Permis- 
sion to withdraw olaim as to that item— Grant 
of such permission whether judicial exercise of 
discretion— Power of Court under such circum- 
stances. Bee WITHDRAWAL OF SUIT, Ho. 3, 
36 M.L J. 27. 

(246) 0. VII, r. 10 ; 0. XLIII, 1 . 1. 8. 116^ 
Rent suit in Revenue Court— Order by District 
Court directing plaint to be presented to^Givil 
Court as proper Court— Appeal against order if 
lies to High Court— Revision if lies. Bee 
appeal (BBCONO APFEALl, Ho. 11. 34 M.L. 

• J. 809. 


Olv. Pen. Oodi (lfiOO)-«(0tot4ifitfifl)« 

• (246) 0. Vll» r. 10. Bee No. 217. Mipra. 

(247) 0. VII. rr. 14, IS-DoctfmeiU fiot /M 
utith ptahu^Subeeguent produetune'^f 
documeni-^Beieetion bp Court, lohelhgr^ 
proper. 

Where a doonmoot was not filed with . tha 
plaipt, as required by 0. VII, r. 14, and tha 
Court refused to aooept it in evidence, when It 
was produced subsequently, held that Uie 
rejection of the document by the Court was not 
proper or judicial ' exercise of the disoretioii 
conferred by r. 18 of the order. JogendVB 
Kumar Ghose v. Ananda Chandra Mozumdaft 
44 Ind. Cas. 21. 

RIOBABDSON and BBACHCBOFT, JJ. 

Beferenoea ;-13 O.W H. 797 ; 8 B. 377. Appr, 

(248) O. VII. r. 18. See Ho. 247, eupra, 

(248-a) O. Vlll, r. 2— Written statement, 
Speoial rule of limitation not pleaded in, ae 
required by —Appellate Court, if can diemise suit 
aa barred by apecial rule of limitation. Bee 
APPELLATE OOUBT, JUBISDIOTION OF, 46 
lud. Oqs. 767. 

(249) 0. Vlllt r. 2 — Limitation to be 
speoially pleaded. See LIMITATION, Ho. V, 
26 C.L J. 216. 

(260) 0. VIII, r. 6— Oifloretioo of Court to 
require proof of due attestatioo in spite of 
admission of exeontioo. See MORTGAGE 
(General), Ho. is, (1918) M.W.N. 868. 

(261) 0. VIIl, r. 5— Plaint, allegation of 
title in— Written statement. Ho denial as to 
title in — Sfleot, Bee PLEADINGS, Ho. 4, 
46 Ind. Cas. 878. 

(262) 0. VIII, r. 5— Scope of— Buit on 
mortgage against minor— Omission to object to 
propriety of execution of mortgage<^ed — 
Decree— Right to raise objection, Waiver of. 
See PLEADINGS, Ho, 7, 35 M L.J. 372. 

(252-a) 0. IX. See Ho. I98-a. aupra, 

(253) 0. IX, rr. 3 and 4— Dismtssaf of auit 
— Rfphf of appeal^Reatoration of sutf. 

Held that no appeal lies against an order 
made under O. IX, r. 4, and the Court is not 
entitled indirectly to allow an appeal which ia 
not given expressly by the Code. * 

Held that the faot that a case had been 
previously dismissed for default, is not a jgood 
ground for not restoring the case on another 
oooasloD. RamJI One v. Bhagwan Dae, 43 
lad. (Jas. 180. 

BIOBABDS, 0. j. and Banbbji, j. 

(364) 0. IX. rr. 8, 6 ; 0. XVII, rr. 3. 8— 
One plaifUif out of eix prsssaf— AppeMr- 
iug plaint^ gonrral attorney for the 
oihere-^Dimieeal of suit lor wanf sf 
prosactcfiofi— Dtimiseaf on merifs— RTeofid 
suit on eame eauee of action harrad. 

On the date fixed tor hearing of a enlt, the 
defendante and their pleader did not appear . 
"JOifa plaintiHe’ pleader also did not wear, .^t 
one of the plaintiilii was pteeeut. & was .alito 
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the general attorney of the other plaintiffs. The 
Court dismissed the suit (or “ wans of proseou- 
tion.'* The plaintiffs thereupon applied to 
have the dismissal set aside, but the applica- 
tion was refused on the ground that their 
remedy was by means of a separate suit. They 
consequently brought a second suit claiming 
the same reliefs as they had oliiimed in <the 
former suit Held that, inasmuch as all ' the 
plaintiffs must be deemed to h ive been present 
through the plaintiff who had appeared and was 
gener^ attorney for the non-appearing 
plaintiffs, the snit must be regarded as having 
been dismissed on the merits, and not under 
O. IX, r. 3 of the Code of Civil Procedure and 
a second suit on the same cause of action was 
therefore barred. Hlogo Singh t. Jhuri Singh. 

. 16 A.L.J. A. 690==16 ind. Caa. 390. 

BaNEBJI and 'A bdul Raoof, jj, 

(866) O. IX, r. 4-- Application for execution 
of decree — Dismissal for default — No applica- 
tion to cancel ex parte order-- Appeal againsC 
dismissal, if competent. See AppBAIi (GENB- 
BAL), No. 34. 64 P.Ij.R. 1018. 

(868i O. IX. r. 4— Refusal to set aside 
dismissal of suit*- Appeal. See APPEAL 
(Gbnebal), No. 8, 87 G.L.J. 117. 

(867) O. IX, r. 4. See No. 353, supra, 

(867 a) O. IX. r. 6. Bee No. 364, supra. 

(868) 0. IX, r. %^Plaintiff present in Court 
•^No further step taken'- Su%t dismissed'^ 
Suit not dismissed for default. 

Where at least ooe of the plaintiffs was 
present when the case was taken up for hearing 
and the case was dismissed as the plaintiff took 
no further step in the case, it cannot be held that 
the suit was dismissed for default. Jageihav 
Ral Y. Railal Bahadur, 45 Ind. Oas. 169. 
Chapman and Atkinson, jj. 

(869) 0. IX. rr. a and 9-Piaintiff and defend- 
ant present in Court -Non-prosecution by 
plaintiff of case^ Record of dismissal of 
suit for default-- Application for restoration* 
of case — Refusal to restore— Revision- 
Appeal. 

■ A suit in which the plaintiff appeared on call, 
but did not prosecute the case, though the 
defendant was ready was dismissed for default. 
An application for restoration of the case was 
rejected on the ground that the Court had no 
jurisdiction to m^ke any order restoring it. 

Held, that, the first order dismissing the suit 
wae an order made under Civ. Pro Code, 0. IX. 
r. 8, that the matter should be dealt with Hinder 
0. IX. r. 9, and that the rejootion of the restora- 
tioo petition was a refusal to oxeroise Juriadio- 
tlon justifying tntetfereuoe in revision. 

Where the plaintiff is not appearing in person, 
and his pleader is absent, the presence of the 
plaintiff in Court is uot an appearance. Lalji 
mhu Y. Laobml NuvAla Slagh, 8 Pat. L.J. 
866«i47 Ind. Oas. 87. 

BOB YUd JWALA PBA8AD. JJ. 

Sitmnees . -30 M. 87A. F.; 83 B. 475, Not 
W ■ 


aY. Ppo..Qoda (1008)-(ConfiAtMd). 

(260) 0. IX. rr. 8. 9. Bob. II. ols. 14. 16^ 
Reference of suit to arbitration— Non-appear- 
ance of plaintiff before arbitrator— Dismissal 
by arbitrator for default— Decree on award in 
spite of plaintiff's excuse— Application to set 
aside decree, if competent— Remission of award 
to arbitrator for reconsideration is proper oouree. 
Bee ABBITBATION. No. 0, SaO.W.N. 933. 

(360-a) 0. IX. r. 9. 8 116- Application to 
set aside order dismissing suit for default 
of appearance should be disposed of on 
evidence— Revision, 

Where an application by the plaintiff for 
postponement of a case fixed for peremptory 
disposal on the ground that the plaintiff was 
ill and unable to attend Court having been 
refused, the suit was called on (or disposal and 
dismissed for default : and an application to set 
aside the orJer under O. IX, r. 9 of the Oiv. 
Pro. Code was, without recording evidence, 
summarily dismissed, the Judge observing 
that he would not go over the same grounds 
again. 

Held, in revision under S. 116 of the Oiv. Pro. 
Code, that an application under Q. IX, r. 9, 
must bo disposed of on *^he evidence after it has 
been properly recorded, whether the procedure 
of the Court be to take the evidence viva voce 
or by affidavit. It could not be disposed of on 
the view of the Judge merely as to whether the 
application was 6ona fide or not. Dorga 
Kanta Sarma y. Ante Koch, 38 C.W.N. 671 
»43 Ind. Cas. 649. 

Fletoheb and Newbould, jj.**' 

(261) 0. IX, r. 9^; O. XVII, r, 3— Application 
for adjournment of suit on ground of plaintiff's 
illness— Application rejected and suit dismissed 
—Petition to restore suit — Duty of the Court— 
O. XVII, r. 3, inapplicable. Bee RBBTOBATION 
01' Suit, No« l, 48 Ind. Oas. 649. 

(368) 0. IX. r. 9. See Nos. 199, 224. 339, 369 
and 360, supra and Nos. 860 and 5 23- a, infra, 

(363) O. IX. r. 13. See No. 235, supra, 

(863-8) 0. IX, r. Ulai^* XVll, rr. 9. 3- 
O- IX, r. 1^ 4l6Mbility o/, to case 
decided under Om^^I,'^^ 3, 3— Decision 
of case under AKr ^ ^ 3* ^Hltion of, a 
question of facl^Pleader sithng"^ Court 
with instructions only to ask for time, if 
appearance, 

O. IX. r. 13 of Oiv. Pro. Code (1908), does not 
apply to oases decided under 0. XVII, r, 3. 
The question is one of fact, whether or not a 
ease was decided under 0* XVH. r. 3. It does 
not make a decision, a decision under O. XVll, 
r. 3, that the Court should have erroneously 
imagined that it wae aotiug under that rule. 

Where, in a suit for partition, an application 
for adjournment for purposes of a compromise 
was made in good faith jointly by the plaintiff 
and the defendant, and after rejection of the 
application, the hearing of the plaintiff and his 
wituesb being proceeded with, a deoision was 
made In the absence of the defendant, the 
pleader for the defendent having deolined to 
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Hiv. fro. Code (1908)— (OOAtffMMd)- 

0NM<ezomine saying *h9 bad no instrootions 
BAve to ask (oc time : 

BM that this was * a ptooeeding undec 

0. XVII, x» 3, not ander t, 3 aad O. IX, c. 18. 
therefore applied to it. 

Where a pleader has instruotioDU only to aak 
for time, hia sitting io the Ooart room is not 
an aippearanee (a). Ram Klehan Lai y. Jata- 
dharl Lai, 3 Pat, L.J. Ind. Gas. 188. 

ROB and OOUTTS, JJ. * 
lieferenee (a) 31 C. 403, 

(361) O. IX, r. 13— Apiflioation to set aside 
oompromise decree passed ex parte, Rof asal of— 
Appeal if lies against otde^ of refasal. Bee 
AfPEAIi (GBNEBAL), No. 13, 33 O.W.N. 671. 

(365) 0. IX, r. 13— parte final decree 
passed in mortgage suit —Application to set 
aside such final decree, if lies. See SBTTlNQ 
ASIDE EX PABTE DEGREE. No. 1. 35 M.L.J. 
376. 

(266) O. IX, r. 13, O. XVII, r. 9 -Minor, 
Ex parte decree against, Remedy in case of. 
Bee Guardian and Minor, No. 3. 16 Ind. 
Cas.,882. 

(267) 0. IX. r. 13, 0. XLl, rr. 4, 33— Decree 
against two defendants, one after contest, the 
other ex parte— Appeal by first^Petition under 
0* IX, r* 13, 6^ secona before appellate Courts 
If appellate Court can set aside ex parte decree. 
Ramaohandra Mallaya v. Narayaoa Hedade, 
(1917) M.W.N. 808 = 22 M.L.T. 180-7 L.W. 
10. Bee Final Fart, 1917, Col. 257. 

(268) 0. IX, r. 13 ; 0, XLIII, r. 1, el. (d)- 
Conditional order for dismissal of application 
to set aside ex parte decree—/^ appeal lies, 
Venkataeami Nalda* v. Bhunmagam Filial, 
(1817) M.W.N. 816-6 L.W. 757-13 Ind. Gas. 

1 . See Final Part, 1917, Ool. 357. 

(369) O. IX, r. 13. See Nos. 193, 199, 327 
and 336, supra. 

(270) O. X, r. 1 — Parties when to be required 
to personally attend. Bee APPEARANCE, 
No. 2. 31 O.G. 352. 

(371) 0. XI, rr. 6, 7, 21— Suit for breach of 
contract— Irrelevant interrogatories— Duty of 
Court to adjudicate whether interrogatories 
irrelevant. Bee INTERROGATORIES, No. 1. 
16 A.Ii.J. 763. 

(372) 0. XI, c. 7. Bee No. 3711, supra. 

(378) 0. XI, E. 21 — Failure by defendant to 
ptefiB for production of dooumenta at the trial 
— Bfieot. Bee AOT XV OF 1866 (PARS! 
MARRIAGE AND DiVOBOB). No. 1, 13 Ind. 
Oae. 71. 

(274) 0. XI, r. 21. Bee No. 271, supra. 

(270) 0. XII, r. 6— Defendant’s partial ad* 
miulon of olaim— Plaintifi’e eight 4o Jndg* 
ment on enbh adminion, Boope of. Bee 
ADMIfifllONi No. 1. 44 0. 188. . , 
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Olv. Pro. Code (lfKI8)HC0fiMifed). 

* (2t6) O. 'Xni, r. 1— Documentary avidfenoe 
not produced at first hearing of enit— Admissi- 
bility at subsequent stage of suit. Bee MAHO- 
MBDAN Law (Guardianship), No. l, 36 
M.L.J. 432. 

(277) 0. XIII. rr. 1, 3 ; 0. XVII, r, 1— 
•Hearing of the suit^Evidenee, productiiM 
of^Delapt if reasonable^Discretwnr^ 
Appellate Court, interference hy^Hindu 
Late— AfifaZfshara— Adoption— Daughter’s 
daughter's son. 

O. XVII, r. 1 of the Giv. Pro. Code, which 
gives the Court power to adjourn the bearing 
of a suit draws a distinotion between the 
hearing of the suit and the hearing of evidenoe. 

field therefor that the trial Oourt had, 
under O. XVII, r, 2 of the Giv. Pro. Code, a 
diaoretion to refuse to accept the documentary 
evidence on which the plaintiffs intended to 
rely, and which were not produced before the 
date fixed for the hearing of the suit, on whiob 
date the parties had been directed to produce 
their documentary evidence, thongh the heav- 
ing resulted only in an adjournment. 

. Held also,' that the appellate Gonrt ought 
not to interfere with the discretion exeroised by 
the trial Court on the question whether the 
delay in producing the documentary evidenoe 
was or was not unreasonable, unless it is satis- 
fied that the trial Court ezeroised the discretion 
improperly or oaprioiously* 

Under the Mitakshara, the adoption of ft 
daughteE*8 daughter’s son in a family ooming 
from Rajputaoa in Western India, is valid (a)« 
Blwanath Blnha t. KaUcharao Biuha, 37 0* 
L.J. 119—46 lud. Cas. 216. 

CHITTY and RIOHARDBON. JJ, 

References .—(a) 32 6. 619 ; 36 B, 633 \ 39 B. 
410, F. 

(378) 0. XIII, r. 3. See No. 377. supra. 

(279) O. XIII, r, 4 — Records produced OV 
evidence --Admission of document in vnl- 
dence— ‘Legal requirements. 

The Judge is required to endorse with hie 
own hand a statement on each document that 
it was proved against or admitted by the 
person against whom it was osei, and, until 
this has been done, the dooumeot is not to be 
filed as part of the record. Failure to do this 
is illegal as well as slovenly and embartgesing i 
The mere production of a document and the 
handing it over to some ofGber of the Oonit to 
put ft on the file is not sufldoient. Bhyam Lai 
V. Ram Oharan, 43 Ind. Cab. 625. 

KNOX, J. 

Referent :— 38 A. 627, F, 

(379-a) 0. Xlll. r. 9. Bee No. 166'a, supra. 

(380) O. XIII, r. 10— Obtaining ol eopiee ot 
reoocdi entailing heavy eYpeDses and causing 
ooniiderable delay — Oonrt negleeting to 
ooneidex luoh matters— Bfieot, Beo BbmanD, 
No. 1. 48 Ind. Oas. 67. 
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(981) 0. XVI. r. SO— ditmiml of- 
Doeumtnl, ProdueHon of—Btfiual to oxM- 
bit at tvidtftott 

R. 30 of 0. XVI of the Code of Civil 
Prooeiure autboriaes the Court to pronounoe 
judgment against a person who, without lawful 
eiouse, deolioes to prcduoe a dooument then 
and there in his possession or power ; ii the 
dooument is produced, the requirement of the 
law ie fulfilled. 

Where the plaintiff, who was present in 
Court, on being asked by Oourti produced a 
oettified oopy of a judgment in his possession 
hut declined to exhibit it as evidence in the 
case : 

Heldt that the Court oould not pass an order 
for dismissal of the suit under 0. XVI, r. 30 of 
the Code of Civil Prooedure. Radhanath v. 
Uttam, 38 G.L.J. 34^46 Ind. Cas. 879. 
Mooebrjee and Walmbley, jj, 

(383) 0. XVII, r. 1. See No. 277, supra. 

(383) O. XVII, r. 1 (i)— Adjournment, Power 
of Court to grant — Order refusing adjournment, 
if appealable*— Appellate Court, Discretion of, 
to interfere with suoh order. Bee ADJOUBN- 
UENT. No. 1, 45 Ind. Gas. 898. 

(364) 0. XVIIi r. 2— Date fixed for appoint- 
ing Commissioner — Failure of defendant to 
appear— Case if can be set down for ex parte 
hearing. See APPEARANCE, No. 1, 43 Ind. 
Cas. 637. 

(386) 0. XVII. rr, 3 and 3— Dismissal for 
defauU-^B, 3 applicable when no sufficient 
material is on record— Costs— ‘Plaintiff* s 
liability. 

When there is no sufficient material on 
record to enable the Court to proceed to judg- 
ment, r. 3, O. XVII, should be applied. (34 G. 
935 : 36 G. 1033 ; 41 C. 956 ; 41 P.R. 1860, F.) 

On aooount of dilatory taotios of the plaint- 
iff, he was ordered to pay costs incurred by the 
defendant up to the date of the Chief Court's 
judgment. 

There is a oonfliot of authority among High . 
Courts whether O XVII, r. 2 or r. 3 should be 
applied where there is material on record to 
enable the Court to pronounce judgment, but 
there is no suoh oonfliot when suoh material 
does not exiert. Hargopal v. Havlsh Ohandar. 
66 P.IhR. 1918»169 P.W.R. 1918»47 Indr 
Oas. ^96. 

BHADl Lad and WILBBBFOBCB. JJ, 

(386) 0. XVII, rr. 3, 3, Scope and meaning 
of. 

The correct rule is to treat 0. XVII, r. 3, aa 
applying only to cases where the parties are 
present and have not satisfied the Court as to 
the existence of any adequate reason for their 
not having done what they ware given time 
to do. 

Rule 3 empowers the Court to apply to ad- 
journed hearings the same prooedure which is 
to be followed in case of failure of the parties 
to attend at the first hearing. It however 
expressly empewers the Court, instead^ of 


Olv. Pro., Ooda 

followiag the said prooedure,* to pass such other 
order as it thinks fit. There is nothing to 
prevent the Court from adjourning the eaee to 
another day if the i^rties fhil to appear end 
the Court thinks that in the interests of 
justice it should not dismiss the suit or decree 
ex parte. 

Per Chief Justice , — There is no oonfliot at 
all between the two rales and the case 
Chandramathi Ammal v. Narayanasatemy 
Aiyar (88 M. 841) goes too far in so far as it 
! decides that the two rules must be read as 
mutually exolusive. Pratlvadl Bhayankavam 
Plohamma v. Komliettl Sriramolu, 33 M.L. 
T. 1»84 M.L.J. 34 » (1918) M.W.N. 92-41 M. 
286-43 Ind. Gas. 566 (F.B.). 

WALLIB, O.J., SADASIVA AIYAB and 
KUMABASWAMI SABTBl* JJ. 

References 34 M. 97, overruled ; 33 
M. 241. Affir. 

(387) 0. XVII, r. 2. Bee Nos. 5. 76, 77, 78. 
254, 268-a and 266, supra. 

(288) O. XVXI, r. 3— Bench appeal— Failuro 
to pay translation and copying fees— Dismissal 
of appeal for default, M proper. See AfpeaD 
(aENBBA]:i). No. 24, 9 L.B.R. 266. 

(289) 0. XVII, r. 3. Bee Nos, 6, 254. 261. 
263-a and 286, supra, 

(289-a) 0. XVIII, r. 1. See No. 156*a. 
supra. 

(290) 0. XVIII, r, 6— Deposition rot read 
over in the presence of Judge a?id sigf^d by 
witness — Admissibility —Indian Evidence 
Act (I 0 / 1872), 8s, 80 and 91. 

Where the deposition of a witoess properly 
recorded by the presiding officer of the Court, 
but read over to the witness by a clerk in a 
room next to the Court but not in the actual 
presence and hearing of the Judge, Was put in 
evidence in a petition to sanotion the prosecu- 
tion of the witness for perjury. 

Held that the deposition was admissible in 
evidence against the deponent. 

Held, further^ that the irregularities in 
recording the deposition were matters afleoting 
the value to be attached to the statemeute 
therein oontained but not its admissibility. 

8. 80, Evidence Act, does not make suoh a 
deposition inadmissible in evidence nor does 
B. 9l of the Evidence Act prohibit the admls- 
sion of such a deposition. 

The requirements of 0. XVIII, r, 5 of the 
Civ. Pro. Coda are satisfied if the deposition is 
read over in suoh a place that the witness can 
invoke the aid of the Judge to enable him 
to make any oorrectiono that may be neoessary. 
The Judge is not required to do more than 
exercise a general supervision over the reading^ 
over of the deposition (a). B. L. Maango v. 
J. 0. BavUh, 7 L.W. 436->24 M.L.T. 349- 
(1918) M.W.N. 989-46 Ind. Cas. 607. 

AYmm and PRllililPS, JJ. 

Refereneee '(a) 9 M.If<T. 836f Bel* on 1 34 
M. 141 ; 86 0. 808. dppr.l 86 0. 966, B. 
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ClH. Pro. Coda (19M)^(OonNiiur<0.. 

(290-a) 0. XX, r. 3. * See Ho. 88-a, dM|iro. 
(391) O. XX» r. 6. Baa Ho. 460, l||i/ra. 

(393) 0. XX, r. 13— '^Daaraa.** maaninr of 
— Maana profitSt caleulation of. 

Where a deoeee is appealed against and the 
Privy Gonnoil dismisBes the appeal, the decree 
vrhio^ is executed is the decree of the Privy 
Ooonoil, and the terms of the decree can be 
ascertained by enquiring into what the decree 
of the original Court was. 

Th*e "decree,** for the purposes of 0. XX, 
v, 12, must be taken to meqn the Privy Council 
decree. 

Where an original Court gave plaintiffs a decree 
for possession and mesne profits from the date 
of decree up to the date of delivery of posses- 
* Bion and the original decree is affirmed by the 
Privy Council, and the plaintiffs obtained 
delivery of possession subsequent to the passing 
of the Privy Council decree, held that the 
oaloulation for mesne profits should be made 
from the date of the original deoree up to the 
date when possession was delivered. Hand 
Romap Blngh v. Bllas Ram Marwarl, 48 Ind. 
Gas. 865 » 3 Pat. L.J. 116=>4 Pat. Ii.W. 100. 
Chapman and Jwa£a Prasad, jj. 
Be/erence A. 152, F, 

(393) O. XX, r. 12'^Affirmation by Privy 
Council of first Court’s decree awarding mesne 
profits— Decree to be executed is Privy Council 
deoree which adopted first Court’s dates. See 
MESNE PROFITS, Ho. 3. 3 Pat. L.J. 116. 

(394) 0! XX, r. 12. Bee Ho, 170. supra. 

(396) O. XX, r. 13— Priority of Crown debts 
—Administration under deoree of Court, Rules 
governing— English mortgagee. Bights of. Bee 
Crown Debts, No. i, 22 c.W.N. 793. 

(296) O. XX, r. 15— Partnership, suit for 
dissolution of, Deoree— Tima from which 
partnership to be declared dissolved— Discretion 
of Court, Nature of. Bee PARTNERSHIP, 
Ho.l, 451nd. Gas. 737. 

(396-a) 0. XXI, rr . 3, 15 and 16— A/xscttfion 
•^Joint decree in favour of four partners'^ 
Two of them releasing their interests in the 
partnership in favour of the other ttoo-r 
Assignment by the latter ^Rights of assignee 
—Absence of consideration for assignment 
immaterial-^Certifleate of payment by 4wo 
partners^Effeet of-^Formal record by the 
Court not indispensable. 

A joint deoree toe money was passed in 
favour of four partners, two of whom released 
their interests in the partnership ooncern in 
favour of the other two who assigned the 
deoree to the petitioner-appellant. The release- 
deed, however, did not expressly refer to the 
deoeee. 

The assignee applied for recognition of 
asBignment and execution. 

In a previous applioation by him, notices 
were ieeued to all the four partners as well as 
the jttdgment-dsbtor : and the two partners 
Who had relea^ their interests stated in their 

18 
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nonnter-petition that the deoree had been 
satisfied prior to the assignment by payment 
to all the partners, which was duly entered 
in the partnership aooounts. 

The Courts below found that there was no 
oonsideration for the assignment and that the 
deoree had been discharged ; and holding that 
the cartifioates of the two partners were legally 
valid certificates of satisfaction, refused to 
recognise the assignment, 
field, in Second Appeal, Sadasiva Aiyar, J, 
(1) that the absence of oonsideration for 
the assignment is immaterial and will not 
deprive the assignee of his right to execute the 
decree, provided the assignment is not a sham 
transaction (a) ; 

(3) that a certificate under O. XXI, r. 3, 
need not be in any particular form and even 
the mention of payment to the Court at any 
time by the decree-holder, as for example, in 
his execution petition is a sufficient oertifi* , 
cate (6) ; 

(3) that the words ** certified or recorded *^ 
in sub-t. 3 cannot be read as " certified and 
recorded ” when there is a oertifioate by the 
decree-holder under sub-r. (1) and the mere 
neglect by the Court of the duty expressly 
imposed on it under eub-r. (1) cannot pre- 
judice the judgment-debtor. 

The record by the Courts being a formal 
matter may be made at any time or even be 
treated as having been made (c) ; 

(4) that the oertifioates given by some of the 
joint decree holders cannot bind the others and 
that the certificates given in this case by plain- 
tiffs 1 and 2 cannot be^treated by the exeoutipg 
Court as having discharged the deoree passed in 
favour of all the four plaintiffs unless plain tiffa 
8 and 4 had given authority, express or implied, 
to plaintiffs 1 and 3 to certify satisfaction (d) ^ 

(5) that the releases bad not the effect of 
vesting the entire rights in the deoree in the 
plaintiffs 3 and 4 alone and it must be taken 
that, notwithstanding the releases, the deoree 
was alive in favour of all the four deoree-holders, 
so far as the executing Court was oonoemed : 
and the transfer by the plaintiffs 3 and 4 alone 
conveyed no title to any interest in the decree- 
debt in favour of the petitioner (e) ; and 

(6) that even if the petitioner by reason 
of the deed he obtained from plaintiffs 3 and 4 
secured the status of a joint decree-holder he 
ought to have applied for the execution of the 
deoree for the benefit of himself and the outer 
plaintiffs under 0,^XXI, r. 16. 

Napier, J . — Where payment has been made 
to all *the partners, oertifioates of some of 
them would be legally valid oertifioates of 
satisfaetion. 

The real question is whether there had in 
fact been a disoharge and whether the faot of 
discharge had been brought to the notice of 
the Court for the purpose of staying further 
prooeedingB. 

To allow one of several joint deoree-holders 
who have already reoeived payment to oome in 
and apply tor exeoution after the other deoree- 
holdera have certified dleoharge of the debt 
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would open (he door to fraud and defeat the 
object of the aeotion whioh is uot aimed at the 
preveutioo of payment out of Oourt but merely 
requires notice of it, so as to prevent execution 
issuing. Tbfmma Reddy v. Sabba Reddyar. 
(1916) M.W.N. 607. 

BaDABIVA AIVAB and NAPIER, JJ. 

Re/srences (a) (1918) M.W.N. 326, li\ 
(6) (1916) 1 M.W.N, 471, R. (0 26 M. 431 ; 
36 A. 334 ; 4i M. 261. R. ; 13 A.L.J. 887. Not 
JP, (d) (1916) 1 M.W.N. 471. AppU (e) (1916) 1 
M.W.N. 471, R, 

(997) O. XXI, r. 9 — Payment out of Court 
not certified if keeps alive decree — Payment by 
minor’s brother while their mother is alive if 
payment by lawful guardian. See EXECU- 
TION OF Degree, No. i, 46 0. 630. 

(298) O. XXI, r. 2 — Duty of decree-holder — 
Breach of duty — Fraud^Effeot. See EXECU- 
TION OF DECREE. No. 19, 46 Ind. Gas. 222; 

(299) O. XXI, r, 3— Oertifioate of payment 
by decree-holder, if judgment-debtor oan 
question— Time for oertifying payment — Duty 
of Court — Value of oertifioates of payment for 
or Against decree-holder or judgment-debtor. 
Bee Payment out op court, No. i, 3i 0,0. 
161. 

(300) 0. XXI, r. 2. See Nos. 79, 171 and 
396- a, supra, and No. 436, infra* 

(301) O, XXI, r. 7. See No. 10, supra* 

(301-a) 0. XXI, r. 8 and Rs. 38, 39— j&7a:sctt- 
tion^Vecree transferred for execution — 
Attachment and sale of properiy-^Property 
ceasinff to be situated within the jurisdiction 
— Transfer of jurisdiction. 

Pending proceedings are transferred by the 
operation of law on the ooourrenoe of any 
change in territorial jurisdiction over the pro- 
perty with whioh they are concerned. Hence 
though a Court to whioh a decree is sent for 
execution may have bad jurisdiotion over the 
property against whioh it is sought to be execu- 
ted yet when such property is taken out of its 
jurisdiotion that Oourt forfeits its competence 
to keep BUpoh property under attachmeot or to 
sell it from that date. The reference in B. 38 
to'Uhe Oourt to which the decree is sent” 
must be read with refereuoe to a sending 
authorised by law, thac is subject to B. 89. 
The meaning of the words (Jburt of competent 

e irisdiotion,*’ in 0. XXI, r. 8, ccintidered. 

flYBoadhan Ohetty v. Marugappa Chetlyi 
38 M.L.J. 750»33 M.L.T. 34-(1918) M.W.N. 
133-^43 Ind. Oae. 79. 

ABDUB BaHIM and OLDFIELD, JJ. 

(303) 0. XXI, r. 11— Application in aooord- 
anoo with section— Copy of decree not filed— 
Time given for filing oopy— Copy not filed- 
Applioation atrook off— SnbMqnent applioation 
wrain three years of fleet— Limitation eaved* 
Sea Limitation act (1908), No. 316, 16 A.L. 
X 87, 


OIt. Pro, Ooda (1908)— (Confinusd), 

(803) 0. XXI, rr. 11, 17 (3)— Exeootion appli- 
cation— BlPa of limitation not adjndioated upon 
—Res judicata. Bee EXECUTION OF DBOBEB, 
No. 17, 44 Ind. Oas. 830, 

(303-a) 0. XXI. rr. 13, 17 (3) -‘ExBcuiwn% 
application for -^Supplementary list of 
properties^ whether allowable after regis- 
tration of application — Fresh appliedtion, 
whether tfan be treated as continuation of 
previous application. 

An applioation for execution, whioh was on 
the faoo of it, in aocordanoe with law, was sub- 
sequently, on objection taken by the judgment- 
debtor, discovered to be defeotive, inasmuch as 
against the properties specified in the list 
furnished under O. XXI, r. 13 of the Civ. 
Pro. Code, proceedings could not be taken. 
The deoree-bolder then applied to the Court 
requesting it to accept a farther and supple- 
mentary list of the properties and praying that 
execution should prooeed by attachment and 
sale of those propertvQs ; 

Held, that, even after the admission and 
registration of the original applioation foe 
execution, it was open to the decree-holder to 
ask the Court to prooeed against the properties 
specified in bis supplementary list, whioh should 
be taken as part of the original application 
under the ptovieions of O. XXI, r. 7 (2), Civ. 
Pro. Code, or, if a fresh applioation were at 
all necessary, that the application should be 
treated as one made in continuation of the 
application first presented, so that nq question 
of limitation oould arise in the case. OnaneB- 
dra Kumar Rai Choudharl v. Shayamfi 
Bonder Jen, 44 Ind. Oas. 663. 

TBUNON and NEWBOULD, JJ. 

References C. 681; 33 Tnd. Oas. 337 » 18 
G.L.J. 538. Disi. 

(304) 0. XXI, rr. 13. 17 (3)-Defeot in first list 
of properties for execution — Supplementary list 
filed — Subsequent list to be treated as valid and 
continuation of first under O. XXI, r. 17 (3): 
Bee EXECUTION OF Dborbe, No. 13, 33 C. 
W.N. 640. 

(304-a) O. XXI, r. 14— Decree for sale of 
mortgaged property — Applioation for sale, 
Applicability of rale to. See ATTACHMENT, 
No. 1-a, 47 Ind. Oas. 639. 

(306) 0. XXI, r. 16 -Death of one of seveiral 
joint decree-holdors-^Execution by surri- 
ving decree-holders— Procedure. 

On the death of one of several joint deoree- 
holders the surviving deoree-holders are 
entitled, under 0. XXI, r. 16, to execute the 
deoree for their own benefit and for the benefit 
of the legal representatives of the deoeMed 
joint decree-holder. 

In executing a deoree under 0. XXI. r, 16, 
if a pereon olaime to be the heir of a deceased 
joint .decree-holder and ii brought on th# 
record and raiiee the question ae to his 
heiiehlp, the proper oouree for the Court is to 
prooeed to enquire Into the matter and fUspoifh 
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of it aooording to UVr. ’ Korate Bottamma v. 
Eorada lodtaarayaBa. 43 Ind. Om. lOOS. 

4BOUB BAHIH and OLDFlBIiD, 33, 

\ 

<d05) O. XXf, IT. 16, 19 (&)— Uihere^ 
by both parties are entitled to recover sums 
of money each from the other--’ Execution 
proceedinga--Duty of Qourt, 

Wh%re a oo-aharee laodlord brought a suit 
for root against tSnaats and made hia oo- 
sharers patties to the suit, afi pro forma 
defendants, and decree was passed in favour of 
plaintiffs and the pro forma defendants and 
where the pro forma defendants applied foe 
exeoubion of the decree. Held that under 
0. XXI, r. 19 (6), both parties being entitled 
to recover sums of moiioy each from the other, 
*the respective amounts due from each to the 
other should first have been ascertained and 
exeoution thereafter proceeded for the differ- 
ence. the Court, under the provisions of 
O. XXT, r. 16, making such oraer, as it deemed 
necessary for protecting the interests of the 
person who had not join^ in the application. 
Ram Lai Randal v. Aihtoih Randal, 44 Ind. 
Qas. 445. 

TEUNON and NEW1K)ULD, JJ. 

t 

(306-a) O. XXI. r. 15. See No. 296-^, supra. 

(307) O. XXI, r. l^^Assignment of decree 
in the name of another— Rights of assignee 
io execute decree — Benamidar assignee, 
whether entitled to execution —Benamidar's 
right of action in general — Assignee decree- 
hold(flr*s a^licatwn for execution— Matters 
to be inquired into by the Court, 

Per Sadasiva Aiyar, J , — An assignee of a 
decree wno is a benamidar of the real deorea- 
holder asnignor, is entitled to execute the 
decree in his own name.at least in oases where 
no title to immoveable property is in 
question (a). 

Also par Sadasiva Aiyar, J.— {Obiter). The 
obaervatlonB o' the Privy Council in some oases 
that the benamidar has no title must be 
confined to oases whore the benamidar sets up 
a title as against the real owner so as not to 
allow a third person to delay or evade perform- 
ing his own undoubted obligations to the real 
owner of a right or to the benamidar who Iff 
suing to enforce the right, even where the suit 
is in ejectment by the benamidar for possession 
of immoveable property. 

Per Bakewellt Jf.— The question how far a 
person to whom a decree is transferred by 
assignment can execute the decree is oonoluded 
by the provisions of O. XXI, r. itf, Oiv. Pro. 
Code, and the only matter for inquiry by the 
Court in an application for exeoution by suab 
assignee is any objection by the assignor or the 
debtor to the exeoution of the assijgnment. 

Pec Badasiva Aiyar, J.^Where it ia praoti- 
oally admitted that the real beneficiary owner 
of a decree purposely aseigned the decree in the 
name of another in order to enable the latter to 
ezeoutetim decree for the benefit of the former, 
the latter (benamidar) would be entitled to 
azeoute the deoree. the assignment oonstituting 


av. Pm. Ooda (1908)— (Geniimifd). 

hiih a trustee for the former (b). OhellMi 
Ohettl T. fieeot Cbattl, 7 L.W. 901a (1918) 
M.W.N. 3S6a43 Ind. Oas. 801. 

Badasiva aiyar and BAKBWBLL, JJ. 

References 37 A. 414, F.\ (1911) 1 M. 
W.N. 6, Dias ; 87 A. 113 ; 35 M. 669 : 15 M. 
267 ; Jl M. 353, R, {b) 30 If. 245. F.; 8 M.L. 
T. 377. R. 

(308) 0> XXI, r, 16 — Rule governs Ss. 200 
and 201 of Companies Act— Order of payment 
under S. 186, Companies Aot — Applications foe 
its exeoution to be made to what Cooct. Bee 
Execution of deorbe, No. 28, 92 P.R, 
1918. 

(308-a) O. XXI, c. 16. See No. 996-a. supra, 

(309) 0. XXI, cr. 17 and 22— Application of. 
See Execution sale, No. 2, 45 ind. Cas. 
699. 

(310) O. XXI, c. 17 (2). Boo Nob. 303, 
303-a Bcd 304, supra, 

(311) 0. XXI, rr. 'Id, 19 — Principles eas- 
plained — Original decree merges in 
appellate decree. 

When an appeal has been decided, then the 
original deoree is merged in the appellate 
decree and, for purposes of execution as for 
purposes of amendment, the appellate deoree, 
even when it merely affirms the original decree, 
is to be taken as embodying and superseding 
that deoree. 

In a partition suit, the plaintiff obtained a 
deoree for a sum of Rs. 2,130 in the original 
Court and he preferred an appeal against that 
deoree which was dismissed and he was directed 
to pay Rs. 506 to respondent by way of costs ; 
subsequently he applied (or leave to appeal to 
the Privy Council and the application was 
dismiesed and the applicant was directed to pay 
to respondent Rs. 80 as costa of the application. 

When the respondent applied to realize the 
amount awarded to him by way of costs, held 
that, on the principles embodied in O. XXI, 
rr. 16 and 19 and in 8. 151 of the Code, exeoution 
in respeot of the smaller sum shonld have been 
refused, when the respondent was liable to pay. 
the appellant a larger sum in the course of the 
same litigation. Bepin Beharl Sen y. Krishna 
Beharl Sen. 45 Ind. Cas. 246. 

TBUNON and NEWBOULD, JJ. 

• 

(3ia) O. XXI, r. 19. See No, 311, Sttpro. 

(313) 0. XXI, r. 19 (b). Bee No. 306, supra, 

(314) 'o. XXI, t. 39. See No. 309, supra, 

(315) O. XXI, t. 33— Deocee for injunotion— 
Dieobedienoe to decree— CDforoament throogb 
polio.. Be. Hbbboitaby Office, No. 1. 
16A.L.7. 700. 

(316) O. XXI, r. S3 (6)— Btwoh of prohibi- 
tory injonotioo. Remedy for, if by mpM.t. snit 
or .ZMDtion prooMdinga. Be. IMJUNOTIOM, 
No. 1, S3 O.W.N. 861. 

(817) 0. XXI, r. 36. Be, No, 80. supra. 
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(818) 0. XXI. r. 36 (1)— £ 20 cu(io» appltoa* 
<ion /or actual fiofscuion ih a partition 
decree^Whoihor maifUainahU. 

In a partition Bait the plaintiff obtained a 
deoree, and in execution of the deoree, the 
decree- holder was aivon formal possession of 
the properties allotted to his share. Subse- 
quently be applied to be put into dctual 
possession of the properties. 

Beld that the decree-holder is entitled to be 
put into actual possession under 0* XXI, 
r. 35, sub-r. (1) of the Civ. Fro. Code. Khetra 
HohaQ Kandu y. Jogendraohaodra Kandit. 
45 Ind. Gas. 7. 

Richardson and Beaohcroft, jj. 

(319) 0. XXI, c. 43. Bee No. 101, supra, 

(320) 0. XXI, r. 53^Exeoution of deoree by 
attachment of another deoree— Rights over 
attached deoree of dectee-holdet attaching same. 
Bee APPEAL (GENERAL). No. 36. 86 P.W.R. 
1918. 

(321) 0. XX(. r. 63.' Bee Nos. 68 and 81. 

supra, 

(322; O. XXI, r. 53 (6). See No. 78. supra, 

(323) O. XXI, r. 54— Betting aside sale, on 
ground of irregularity in publishing procla- 
mation of sale— Right of fishery over stream 
extending 30 to 40 miles and flowing over 138 
villages, Bale of— Affixing oopy of order in only 
one village, if irregular procedure. See EX- 
ECUTION Sale. No. l-a, 44 lod. Oas. 412. 

(324) 0. XXI, r. 67— Attachment prior to 
execution sale— Cancellation of sale for default 
not due to decree-holder — Prior attachment if 
revives for purposes of fresh execution applica- 
tion. Bee ATTACHMENT, No. 5, 3 Pat. L.J. 
310. 

(325) 6. XXI, r. 68— ACo suit brought within^ 
one pear from such dismissal’^Order eon- 
elusive^-Decree, execution of— Objection 
to attachment and sale—^OlaimanVe o6;ee« 
Hon dismissed for want of evidence, 

* Where an objection under O. XXI, r. 58 of 
the Civ. Pro. Code, was dismissed because 
the objeotat failed to produce any evtdenoe, and 
no suit was brought to challenge the validity of 
that order within one year from the date of the 
ordtr under Act. 11 of Sob. 11 to the Limita- 
tion Aot, held that the order had become 
conolusive. 

The only order under 0. XXI, r. 68 of the 
Civ. Pro. Code, upon whioh the obaraoter of 
finality is impressed is an order made after 
enquiry. It does not follow, however, that 
beoausa a olaimant does not adduce evidence or 
is absent, there are no materials before the 
Court to enable it to enquire into it. Qokul y. 
Mohvl Blbl, 40 A. 326-16 A.L.J. 256-44 Ind. 
Oas. 1005. 

PiaoOTT and BAFIQ. JJ. 

Be/eroneec ;-6 C.L.J» 362, F. ; 8 A.L J. 636, 

J). 


OlY. Pro. Oodo (i90BH(Oontintiod^ 

(326) 0. XXI, r. 68 —Claim petition 
Whefher Court has jurisdiction to grant 
eonditumal orderp. 

Where a olaimant is in possession of property 
on his own aooount under title of the oonveyanoe 
exeouted in his favour by the original judgment- 
debtor, the claim should be allowed and allowed 
unconditionally. But *a Court has no jurisdio- 
tion to make any conditional order on a claim 
petition. Kamala Raniha Ben v. Durga 
Kumar Ben, 4'4 Ind. Cas. 1007. 

Richardson and Walmslet, jj. 

(327) 0. XXI, rr."58, 63-^Bejection of claim 
preferred under r, 58 without investigation 
for default-- Limitation for suit to estab^ 
lish rtgkt— Limitation Act (1908), Art. 11. 

R. 63, O. XXI of the present Civ. Pro. Code ’ 
and Art. 11 of the present Limitation Aot are 
quite general in their terms. Ail that is now 
necessary is that a claim should be preferred 
under r. 58 of 0. XXI. Civ. Pro. Code. 1908, 
and that there should, be an order either allow- 
ing or rejecting it. The party against whom 
tho order is made may then bring a suit in the 
language of r. 63 “ to establish the right whioh 
he claims to the property in disputo ** or in the 
language of Art. 11 ''to establish the' tight 
whioh he claims to the property comprised in 
the order and the suit must be brought within 
the year allowed by Art. 11, whioh is not to be 
restrioted only to those oases in which an 
investigation had taken place. Nagendra Lai 
Ohowdhuvy y» Paul Bhusan Das. 46 C. 785 » 
44 Ind. Oas. 265. 

RICHARDSON and BEACHOROFT, JJ. 
Be/erences :--15 C. 521 ; 16 C.W.N. 882; 
27 Ind. Oas. 944 ; 31 M.L.J. 247. B. ; 19 G W. 
N. 770. List, 

(328) O. XXI, rr. 68, 63— Scope and meau- 
ing of, explained. See LIMITATION ACT 
(1908), No. 112, (1916) M.W.N. 698. 

(329) O. XKI. rr. 68. 63— Bait regarding 
property, olaim to whioh rejeo^od. Sec SPECI- 
FIC Relief act, No. 23, 3 Pat. L.J. 162. 

(330) O. XXr, r. 58. Bee No. 172. supra. 

' (331) 0. XXI. r. 63— Frame 0 / suit under 
the order — Collusive transfer and collusive 
decrss— Person not a party nol bound bp 
collusive decree- His rights to set aside 
Bueh decree-^Collusive decree, its nature^ 

0. XXI, r. 63, does not provide anything 
about the ffame of the suit whioh is to be 
instituted under the order nor does the order 
exclude any particular prayers out of the scope 
of Buoh suit. 

A person who Is not a party to the decree 
and against whose interest a oollusive deoree 
has been obtained, is bound by a oollusive 
decree* 

A deeree-holder oan be said to be a person- 
deriving his title from the judgment-debtor. 
His tight to attach property whioh, hae been 
fraudalently conveyed by the judgment-debtor 
le reoogniBed In tfiw, and he oan set aside enoh 
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a fraudulent transfer. Haoanalso set aside a 
oollusive deoree. 

The faot that a decree was based upon a 
special oath does not make it a collusive deoree. 

A deoree cannot be said to be oollusive even 
if it were obtained on a sale-deed which was 
only nominal. Ohond|vap Mangnlvam v. 
Ramgopal Kanlram, 48 Ind. Oas. 960. 
MITTBA, A.J.O. 

References 0. 903, DistA 16 B. 608, 
Appr>* 

(833) 0 XXI, r. 63 — Objection dismissed 
without investigation^Objection does not 
come under r. SB^Limitation AeU 8eh» 
Art. 11. 

• Where a plaintiff brought an objeotion to an 
attaohmont under O* XXI, r. 62, Oiv. Pro. 
Code, and the objeotion was dismissed without 
any investigation, held, that the plaintiff’s 
objeotion does not oome within r. 68, and that 
the suit does not fall within one year period 
laid down by Art. 11 of Mie Limitation Aot. 

' Ranhu v. Halloo, 44 Ind. Cas. 638. 
PBtDBAUX, A.J.O. 

References : — 81 M. 6 ; 4 O.W.N. 34 ; 18 0. 
P.L.R«69. Appr,; 33 0. 687 ; 16 0. 631, 

(338) O. XXI, r. 63^Glaim to property at- 
taohed before judgment^ Applicability of rule 
to suoh claims. Bee OLMM TO ATTACHED 
PBOFEBTY, No. 1, 8 L.W. 197. 

(334) O. XXI, r. 63. See LIMITATION AOT 
(1908), Nc« 116, 7 L.W. 380. 

(336) O. XXI, r. 63*8uit praying for decla- 
ration that the attachment of a decree invalid 
and for substitution of plaintiff’s name in the 
place of a benami decree* holder— Whether suit 
comes within terms of 8. 43, Specific Relief Act. 
Bee SPECIFIC Relief aot. No. 23, 43 Ind. 
Oas. 396. ^ 

(336) O. XXI, r. 63— Property attached In 
ezeoution of decree — Suit for declaration that 
property not saleable — Value for jurisdiction. 
See VALUATION OF SUIT, No. 1. 16 A.L J. 
374. 

(337) O. XXI, r. 63. See Nos. 337—339. . 
supra. 

(338) O. XXI, r. 66-Isstte of proclaviation ! 
sale before disposal of objections of a judg- ! 
ment-debtor • Validity. 

There are nd words in 0. XXI, r. 66, suggesting 
that the proolamation of sale cannot be issued 
until after the objections of the judgment- 
debtor have been disposed of. Havendra Nath 
BanerJI v. Havl Oharan Datt, 43 Ind. Gas* 460. 
Fletohbb and Newbould, JJ. 

Reference 16 G W N. 713, R. 

(389) 0* XXI, r. 66— Fai/nre to give notice 
to judgment-debtor^^ Effect. 

The provision for notice under O. XXI, r. 66, 
is directory and not mandatory. It does, not 
seem to have been enacted for the benefit of the 
judgment-debtor but with a view to asoeiiain- 
ing the exact rights which shonld beset locth 


CMv. Pro. Oodff (1908)HObnflfified). 

In the proolainatiott for sale. Notioe to the 
Jndgment-debtor Is not a condition precedent 
to the^tale. Failnre to give notioe is an ircegn- 
larity which if it had in any way prejudiced 
the judgment-debtor might have entitled him 
to have the sale set aside. KrlshnaJI t. Bait- 
ram, |4 Ind. Oas. 369. 

MittBA, A.J.O. 

Reference :-*42 0. 897, F. 

(889>a) O. XXI, r. 66, Bale proolamation 
under, Order settling terms of. Appeal if lies 
from. Bee APPEAL (GENERAL), No. 38-b, 46 
Ind. Oas. ^4. 

(340) 0. XXI, rr. 71, 84— Riphf to reconvejt 
anee of property by payment on or before a 
certain date sold in Oouri^Auclion-pur^ 
chaser's default to pay balance of purcham^ 
money^Bxpiry of the date of payment in 

^ the meanwhile'^ Right to reconveyance 
consequently gone-^ Property described ae 
the right to redeems a prior mortgage and 
resold-^First purchaser, if liable, to pay 
deficiency on resale-^ Substantial identity 
of the property on resale, meaning d/— 
Changes in the condition of or title to the 
property occurring in the natural course 
of things— Whether offend against the 
substantial identity— Court auction-purcha- 
ser— Position of, between date of sale and 
date of confirmation— Interest of the pur- 
chaser prior to confirmation — Whether 
sufficient to prevent a forfeiture. 

The right to a reoonveyanoe of a certain taluk 
in the Zamindari of Kalahasti from one M who 
had obtained a sale-deed thereof in his favour, 
by payment of six lakhs to him on or before 
3lBt August 1914, under a varthamanam of 
even date with the sale executed to the vendor 
by M was put up for sale in Court auction and 
purohased by the appellant on 36th August 
1914, on which date he paid also the fourth of 
the prioe under O. XXI, r. 84, Oiv. Pro. Code, 
Ou his failure to pay the remaining three- 
fourths within fifteen days under r. 85 of 
O. XXI. Civ. Pro. Code, the taluk was resold . 
but as Slst August 1914 bad already passed, the . 
property was described as the right to redeem 
the mortgage to M for six lakhs and* the sale 
and varthamanam were also recited in the pro- 
olamation. On an application to recover the 
defioienoy in prioe at the resale, the purchaser 
in default contended that as there was a snb- 
Btantial ^ifferenoe between the property sold 
and that resold he was not liable for the 
defioienoy. 

Held (1) that there was no substantial 
diffsrenoe between the property sold and that 
resold, (2) that the difference in desoription, if 
any, was suoh as would have attracted a higher 
bid at the resale and (3) that the purchaser in 
default was therefore liable for the defioienoy(a). 

Per Kumaraswami Saetri, J.— The reason- 
able Qonstruotion to place on O. XXI, r. 71, 
Oiv. Pro. Oode, is (I) that the resale should be 
within a reasonable time after the first sale and 
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(it) that the property resold should be substan- 
tially the same. Any difference in the oondt- 
tion of the property or the title thereto will 
not matter provided it is one which would 
ooour in the ordinary oouree of things having 
ngard either to the nature of the property or 
the transaction in respect thereof having legal 
force at the date of the sale or was brought 
about by the first purchaser's default. 

Per Wallis, C. J.— O. XXI, r. 71, Civ- Pro. 
Code, is a salutary provision intended to mini- 
mise the hardship from the purchaser’s default 
and Courts should not refuse to give effect to it 
unless the defaulting purchaser would be sub- 
stantially prejudioGd (b). \ 

Per Kwnaraswami Sastri, J.— It is a prin- 
ciple of natural justice that a person should be 
given an opportunity of showing cause before 
an order advercQ to him is passed and though 
r. 71 of O. XXI. Giv. Pro. Code, does not 
expressly provide for the issue of a notice to the 
defaulting puichaBer. it is the duty of the Goart 
to give him notice and to hear and decide on 
hie objections before it orders ezeoution against 
him. The defaulting purchaser shall also have 
a right of appeal (c). 

Also per Kumarastoami Sastri, J,— The 
position of a purchaser in Court auction be- 
tween the date of a sale and the date of its oon- 
firmaiicn is not that of a person who has only 
an agreement to sell in bis favour and a person 
who has under O. XXI, r, 84, Civ. Pro. Code, 
been ** declared to be the purchaser ” by the 
olBdoer conducting the sale has even before its 
confirmation sufficient interest iu the property 
to prevent a forfeiture or preserve the title from 
destruction (d). Annavajhulu Yenkataohella- 
mayya Qaru v. Ramaglrjee Neelakanta 
Oirjee, 41 M. 474=7 Ii W. 159 = 23 M.L.T. 9 
=84 M.L.J. 15C- (1918) M.W.N. 121 = 43 Ind. 
Gas. 685 (F.B.;. 

WaIiMS, CJ., AYlilNa and KUMABA- 
SWAMI BaSTRI, JJ, 

References : — (u) 16 C. 535 ; 26 G. 99 ; 36 B. 
329. (6) 16 C. 536. D. ic) 6 W.R. (Mis.) 126 ; 

18 M. 439. R. (d) 40 G. 89 (P.G.). R, 

(341) 0. XXT, r, 72. Bee No. 107, supra^ 

(342) O. XXI. r. 83, See Wo. 114. supra, 

(343) O. XXI. r. 84, See No. 340. supra, 

\'343-a) O. XXf. r. 69, Amount to beiieposit- 
ed under, to set aside ezeoution sale«*BeQt 
gale—Amourit to ha deposited to set aside a — 
Bengal Teuv.nc> Aut (IB65). B. 174. See RENT 
fiAIiE, 47 Ind. Cas. 654. 

(344) O. XXI. rr, 80, :u — Court, meaning of 
— Dfipoait by jwifjvisnt-debior in the treasury 
^Whether deposit in accordance with rule 
— Auction sole vot fst aside — Jurisdiction — 
Revision, 

The word “ Court in rr. 89 and 92 of the 
Code of Civil Procedure ineans tho Civil Court. 

The provisions of r. 89 are an indulgence 
to a judgment debtor, and an auction purchaser 
ia entitled to the benefit of his purchase anless 


OlY. Pfo. Gode (1908)— (CenftnMed), 

the section has been strictly and oompletely 
complied with. Whether or not the section 
has been so complied 'with is clearly a question 
which a Court has jurisdiction to decide, and, 
in the ezeroise of such jurisdiotion, if the Court 
has come to an erroneous oonoluaion. its deci- 
sion oannot be interfered with in revision by 
the High Court. Hence, where a judgment- 
debtor deposited the purchase* money plus five 
per oentr compensation for payment to the 
auction* purchaser in the treasury owing to the 
Civil Court being closed, and the Court below 
refused to sell aside the sale because on the 
Court re-opening the money had not been 
withdrawn and re-deposited in the Civil Courti 
held that the Court had exercised its jurisdio- 
tiou, and even though the decision might be 
erroneous, it could not be interfered with in 
revision. Held, also, that an appeal by the 
auction-purchaser lay from an order setting, 
aside a sale. Fazal Rab v. Manzur Ahmad. 
40 A. 425 = 16 A.Ii.J. 433=45 Ind. Cas. 773. 

Richards, c.j'.'and Banebji, j. 

(345) O. XXI, r. 89. See No. 104. supra, 

(346) 0. XXI, r. 90— Sale in execution^ 
Order for stay obtained by fraud on Court — 
Effect of such order^Whether sale taking 
place on date fixed a nullity. 

An ex parte order for stay of an auction sale 
was obtained by fraud, and it was subsequently 
discharged by the Judge who had passed it. 
Before the ex parte order was set asiuo the sale 
was held and t.bo property sold. Held that the 
sale was not void. The Ganges Flour Mlllt 
Go., Ltd. v. Bhadl Ram, 16 A<rj.*J. 46=43 Ind. 
Cas. 656. 

Richards, c.j., and Banebji, j. 

j (347) O. XXI, r, 90 — Nofi transferable 
occupancy holding, sale of, under rent-decree-- 

I Right of mortgagee to set aside, Sallabala 
Debt v. Nrltya Gopal Sen Poddar. 31 Ind. 
Cas. 859 = 22 C.W.N. 143. Bee Pinal Part, 
1916, Col. 436. 

(348) O. XXI, r, OQ^Kxeouiion sale— 
Irregularity — Whether sufficient to set 
aside. 

Where a property was sold in ezeoution of a 
decree and an application was made under 
O. XXI, r. 90, to set aside the sale, on the 
ground that there was material irregularity in 
oonduotin'g the sale : Held that as there was 
nothing to warrant the necessary, or at least 
reasonable, inforenoo that the inadequacy of 
price, if there were any, was the result of the 
admitted irregularity, the sale could not be set 
aside. Talrauddl Beparl v. Lakpat Beparl, 

I 45 Ind. Cas. 212. 

I 

j TEUNON and NEWBOUDD, .TJ. 

I Reference 31 0. 816, F, 

j (349) O. XXI, r* 90— Insolvency — Receiver- 
Contract of sale by—Provinoial Insolveitcy 



386 


986 


'DiaBBT 

mv* Pro. Code (1908)-*-(Conlliiifrd). . 

Act (III o/:i907), 8. 39-Pot0rr o/ tHctriet 
Court, 

0.' XXI. E. 90 of the Oiv. Fro. Code, has no 
applioafcion to a oontraoft of Bala entered into by 
a Receiver under the Provincial Insolvenoy Act. 
The District Court oan interfere with such a 
oontraot only under B. 29, Provincial Insol- 
vency Act, on an applibatlon made within 21 
days of the oontraot. The District Judge may 
in the ezetoise of his powers of supervision over 
the Receiver direct him not to complete the 
sale.* Avanaihl Ghettl y. Muthukaruppa 
OhettU 7L.W. 406»93 M.L.T. dl9«(m8) 
M.W.N. 346 » 44 lad. Gas. 886. 

Sadasiva aiyab and Bakewell, jj. 

(360) 0. XX 1 1 r. 90. dismissal for default of 
^application under^Civ, JPro. Code, O XXI, 
r. 89, maintainabiUip of a subsequent applica- 
tion under— Withdrawal of petition, meaning 
of, Murlldhar v. Baldeo Singh. 20 O.C. 329 
=a43 lad. Gas. 340. See Final Part. 1917, 
Col. 271. * 

(351) O. XXI, r, 90. Proviso— Execution 
sale — Publication of sale. Irregularity in — If 
sale could be set aside where no substantial 
injuryprovad. See EXECUTION SALE, No. 3, 
46 Ind. Gas. 84. 

(362) O. XXI, r. 90. Bee Nos. 4, 8 La and 
185, supra. 

(363) O. XXI. tr. 91. 92. 93-Confirmation 
of sale — Suit by stranger— 8;ilo found invalid— 
Auotion-enrohaser’s right to refund of purchase 
money. See REFUND, No. 2, (1919) M.W.N. 
665. 

(364) 0. XXI, r. 91. See No. 173, supra. 

(365) 0. XXI, r. -^Execution sale and 
confirmation of sale— Its effect— Title by 
estoppel. 

A decree-holder was allowed to bid at an 
auction held on a simple money deoroo and 
purchased one-tbird share in ' the lar.d of 
judgment-debtor. The sale was confirmed 
subsequently, the decree-holder accepted the 
decretal amount from the judgment-debtor and 
promised to give back the land to him, but no 
document of transfer was eficoted. Subsequent 
to this, the judgment-debtor sold the land to a 
third person , the present plaiuhff. While so, 
the auction-purchaser's son applied for posses- 
sion of tho property. The plaintifi brought a 
suit asking for a declaration that tue vlefeodant, 
the aaotion-purchaser’s sen, has po right to 
the property. 

Held (1) that the confirmation of sale has 
made too decree- holder under O. XXI, r. 92. 
the absolute owner of the properly, and 
(2) that, as bis re-sale to judgment-debtor was 
not effected by registered document, the oral 
re-cooveyanoe was of no legal effect and be had 
no title to convey to plaintiff, (3| that there is 
no such thing as title by estoppel. Deaba Y. 
Iiaxraan, 44 Ind. Gas. 978. 

• Batten, a.j.o. 


07 OASBB. 

GIy« Pro* Oodo (1908)*— (ConffAurd). 

. (856) O* XXI, r. 92 (8)— Bale in ezeoatioQ of 
Eont-deoree set aside— l^olaratoEy aoit, whether 
maintainable. Bee Bbn. AOT VIII OF 1865 
(TENANCY), No. 87. 44 Ind. Gas. 682. 

(357) Oi XXI, rr. 92, 98— Araseeufion of deereo 
^Purchaser at auction— Transfer of pro- 
perty by auction-purchaser— Vendee depriv- 
ed of possession— Auction-purchaser refund- 
ing money to Im vendee— Suit for refund of 
pur chaae-money— Sale not set aside— Suit 

■ .not maintainable. 

Gertain persons obtained a decree against A. 
In execution of the decree certain property was 
attaohed, and one B came forward with a claim- 
that the property was hia and not liable to sale. 
His olaim was disallowed and the property was 
sold at auction and purchased by 81. 81 sold 
the property to 82, who obtained possession. 
In the meantime, B snooeeded in his appeal 
against the dismissal of hia suit and in due 
oosirse ousted 82. 81 had to refund to 82 the 
money received by him. 81 then transferred 
his rights to the plaintiffs. The auotion-sale 
had not been set aside. In a suit for refund of 
I the purohase money, held that the suit was not 
I maintainable. Man Mohan Lai v. GopI Nathr 
I 16 A.L.J. 611 = 16 Ind Cas. 103. 

TUDIiALD and ABDUL RAOOF, JJ. 

Reference :— 39 A. 114, F, 

(358) 0. XXI, r. 92. 8ee Nca. 102, 173, 344 
and 353, supra. 

(369) O. XXI, r. 9^— Execution of decree— 
Sale in execution— Property sold by auction 
a second time after a previous sale — Suit by 
purchaser for refund of purchase-money — 
Maintainability of suit. 

Where, on the date of an auction sale held 
under the Civ. Pro. Code oi 1882. the judg- 
ment-debtor had no saleable interest in the 
property by reason of the fact that the property 
bad been previously sold aitction, the 
purobasers at the second acquired no 

interest by their purchase and became entitled 
to maintaiu a suit for the refund of the money 
paid by them into Court. Girdhav Das Y. 
Sidheiwarl Prasad, Harain Blngh,*40 A. 411 
= 16 A.L J. 236 = 41 Ind. Gas. 697. 

PiGOOTTand WaLSH,JJ. • 

References 13 A. 383 ; 36 A. 629, R. (vide 
39 A. 114). 

n 

(360) 0, XXT, f, 93 — Suit by purchaser of 
occupancy holdinq evicted in execution of 
landlord's decree to recover purchase money, 
if maintainable. 

The plaintiff purchased an oooupanoy holdiog 
in execution of a decree obtained by the mort- ' 
gageo of-tho property and took possession of it ; 
he was sued in ejectment by landlords in whose 
favour a decree was subsequently made. The 
plaintiff sued to recover the purchase money 
with interest : 
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fliT, Pro. Cede (1908)--(CoH<intM<)). 

That, under (he preaent Oode ot OivU 
Prooednre, the aoit was inoompeteot. Juranu 
Mabamad v. Jatht Mahamad. 22 O.W.N. 760 
‘ a46 lod. Oas 783. 

N. R. GHATTERJEA and BiOBABDSON. 
JJ. 

Re/erenees 5 a. 677 ; 11 M. 269 ; 22 B. 783; 
37 0. 67, 39 A. 114 ; 6 I.A. 116 : 39 M. 

803 ; 17 M. 228, R.; 35 B. 29. Diss. 

(361) O. XXI, r. 93. Bee No. 363. supra, 

(363) O. XXI, r. 96 -- Application under, if 
CAD reeult in mere general order for delivery, 
flee Limitation aot (1908), No. 204, 7 L.W. 
16. 

(363) 0. XXIi r. 96, Ss, 116, 146— Reoiaton- 
al furisdieCion of High Court’-^ Another 
remedy open to applicant^ Delivery of 
poaaesaton to transferee from auction-pur- 
chaser^ Whether transferee may apply fgr 
delivery of ffosseesion. 

No appeal lies from an order delivering 
poflseeeion under O. XXL of the Civ. 

Pro. Oode, and a Court entertaining an appeal 
therefrom acts without jurisdiction (a). 

Having regard to 8. 146 of the Code a 
(ranaferee from an auction-purchaser is entitled 
(0 delivery of possesaion under O. XXI, r. 96 of 
(he Code. 

Ordinarily the High Court does not interfere 
where another remedy is open to a party, but 
each case must be judged on its peculiar facts. 
Where, therefore, in a case there were no 
oomplioated questions of faot or law and the 
applicants were clearly entitled to poesesBion 
by virtue of their purchase from the auction- 
purohaser, the High Court interfered in revi> 
^00 with the order dismissing the application 
for delivery of possession (6). Bndhu Htilr ¥. 
Bba^lrathl Knar. 16 A.L.J. 160»40 A. 216. 
BaNEBJI and TUDBALD, JJ. 

Deferences :^ia) 31 A. 82 (F.B.), Del, on, 
ib) 12 A L.J. 899, R. 

(864) 0. XXI, r. 96. Bee Nos. 82 and 83, 
Bupra, 

(365) 0. XXI, r, 96-' -Symbolical possession, 
meaning of, 

Bymbolioal possesaion is given only in eases 
where the party in actual possession is entitled 
(0 remain in such possession as in oases of 
delivery under 0. XXI, r. 96 of the Code of Civil 
Procedure and should not be confounded with 
oases where a party is entitled to actual posses- 
sion, but obtains only what is called a paper 
delivery, that is, where ho gets no possession 
at all , Oovlndaiaml Filial v . Pstha Perumal 
Ohetty, 44 Ind Gas. 839 (F.B.). 

Bpenoeb, Bbinivasa aiyancab and 

EBI8HNAN, JJ. 

(866) O. XXI, r. 96— Formal possession, 
Sifieot of, against stnmgev to decree. Bee 
POGSBBSION, No. 6, 21 0. 0. 70. 

(366*a) 0. XXI, r. 96, 8. 47-R»Mfi«oll 
eak^Lands not inehtded in $ak cerll/teofs 


CHv. Pro. Code iiWBf^iOo^ued), 

put in possession of purehaser^^Vhiether 
the land can be etainied by separate suif— 
nature of order directing delivery of fMS- 
session^Oonveraion of suit to execution 
application, 

UnuBt a Court sale, certain lands not inolud- 
ed in the sale- oertifioate. were put in possession 
of a person by an order of the Gourc. Theionly 
Court which can determine whether the lands 
so delivered were included in the sale-oertifioate 
or not, was the Court, which was executing the 
decree on an application under 8. 47 of the Civ. 
Pro. Oode and not by a separate suit. 

The order directing delivery of possession to 
a purchaser under 8. 319 of the old Code which 
corresponds to O. XXI, r. 96 of the present 
Code, is a judicial order. 

A suit cannot be treated as an execution 
applioation under 8. 47 of the Civ. Pro. Code, 
where such treatment would prejudice defendant 
in his plea of limitation. KalhlPAyaiaml 
Nalcker v. RaraabadPA Naldn, 45 Ind. Gas. 
608. 

ABDUR Rahim and NAPIER, JJ. 
Rs/srencss:— 10 M.L.T. 527 ; 13 O.W.N. 694 ; 
35 M. 676, Appr. 

(367) O. XXI, rr. 97, 98— Rules relating to 
sale of property in execution of decree if applic- 
able to sales held by Official Receiver under 
power conferred on him by Insolvenoy Act. 
See Provincial imbolvencv act (1907), 
No. 16, 8 L.W. 136. 

(368) O. XXI. r. 98. Bee No. 367, jupra, 

(369) 0. XXI, r. 100 and 0. li, r, O^Appli- 
cation under 0. XXI, r. 100— Rs nature^ 
Restoration of the application. 

Where a claimant to property attaohed in 
execution of a decree to which he was not 
a party instituted proceediogs under 0. XXI, 
r. 100 and failed to appear on the day of hear- 
ing and subsequently ho made an application, 
under O. IX, tr 9, for re- hearing. 

Beld, that the applioation under 0. XXI, 
r. 100 was in the nature of a summary suit and 
the piovisioDB of the Civ. Pro. Code did apply. 
Balya Natayan Lai v. Qoblnd Bahay, 43 Ind. 
Cas. 951 » 3 Pat. L.J, 250»4 Pat. L.W. 102. 

BOB and JWALA PRASAD, JJ. 

References 19 O.W.N. 766 ; 37 M. 462, 
Appr,\ 21 O.W.N. 769 ; 18 G.W.N. 348; 17 A. 
106(P.0.). R. 

(370) 0. XXI, rr. 100, 101— int^esfipaf ion 
and order under rules, Nature of-^Ordsr to 
be an adjudication on mertfs— Rtsmissal 
for default or non-prosecution if such order 
as contemplated by r, 101. 

However short and summary ao investigation 
under 0. XXI, r. 100, Civ. Pro. Code. 1908, 
may be, (he order must be based on an adjndi> 
oation upon the merits of the application, or on 
opinion on such facts as ate before the Court. 
The Court, under 0. XXI, t, 101, must be eatis- 
fied as to whether the applicant was In pomes- 
Sion or not. A mere dismissal in default or 
for uon-proieoutlon is oot suota an order* 



900 


S»9 DIGB^T 

Giv. Pro. Codo (i908)->(Con/tH«rd;.^ 

The (eat to flndi out whathec an order is on tbe 
merits oi! not is, not whether the applicant was 
present or not, but whether there was an 
inveetigation and the ordbr passed as the result 
of that investigation. Bhima Rao v. Martand, 
14 N.L R. 66«46 Ind. Oas. 109. 

M1TTR4, J.a. 

jRaterena^a :^15 0. 601 (P.O.) ; 6 C.L.J. 369; 
34 G. 491 ; I C.W.N 24, Bel. on ; 30 W.R. 345; 
19 O.L.R. 43 ; 32 0. 637 ; 21 W.p. 409, R. 

(371) O. XXI, E. 100. See Roa. 83 a, 84. 199. 

supra, , 

(372) O. XXI. r. 101. See Nos. 84 and 370. 
supra. 

(373) O. XXII — Death of residuary legatee 
* after applying for grant of administration 

with oopy of will annexed ^Right to letters if 
survives to his* son. See LETTERS OF AD- 
MINISTRATION. No. 1, 45 U. 662. 

(374) 0. XXir. r. I (9).^ See No. 243, supra. 

(375) O. XXII, r. 1 (2) (b). See No. 244, 
supra. 

(376) O- XXIT, r. 3 *(2) — Death of some 
plaintitfis appellants pending appe'tl — Appeal 
if totally abates. See OCOUPANGY TENURE, 
No. 13, 10»P.W,R. 1918. 

(377) O. XX LI, rr. 3 and b-^Legal represen* 
tottve of deceased plaintiff Duty of Court 
to decide — Finality of order. 

Where a question arises as to who are the 
legal ropf(3sentativod of a deQe<)6od plaintiff, it 
is obligatory on the Court to decide it. 

Where the Court of fir.it instanoe, without 
deciding the question, added the rival claim' 
ants as legal representatives, and the lower 
appellate Court called, for a finding on the 
question and itself decided it. its decision is 
final and no appeal lies therefrom ; nor can the 
question be agitated in an appeal from the 
decree. 

An appeal does not lie from the deorco, whore 
the only question raised in the appeal was the 
propriety of the order passed under O. XXII, 
r. 5, Civ Pro. Code. Sabramania lyev y. 
Muthu Yalthllloga Mudaltar, (1918) M.W.N. 
198 «44 Ind. Cas. 987. 

AYLING and PHILLIPS, JJ. 

(378) O. XXII, rr. 3, 5— Legal repreaentative 
impleaded after death of party— Dispute by 
other side as to legal representative’s right— 
Duty of Court to determine dispute. Sec 
PARTIES TO SUIT, No, 1, 20 Bod5. L.R. 902. 

(379) 0. XXII, r. 4— Death of respondent— 
Applioaticn for bringing legal representative on 
record not made within limitation— Appellant 
living at great distanoe from respondent— 
Sufficient oauso — Limitation Aot,- 8. 5. See 
Mortoagb (Redemption), No. 21, 24 PL.R. 
1918. 

(879-a) O* XX 11, rr. 4 and 12— Appeal in 
execution proceedings— Respondent, Death of 
/)no, during pendency of—Legal repiosontativo 

19 


QF OASES* 

Ofy. Fro. Code (1908)'-(Oontimid)i 

jiot brought on record— Appeal it abates as 
against other respondents. See ABATEMENT 
OF APPEAL, No. 3, 46 Ind. Cas. 911. 

(380) O. XXII, r. 6 — Rival claims to be 
brought on record as legal representative of 
deceased plaintiff— Duty of Court to enquire 
into ^olaim however oontentions and prolonged 
the e*nquiry may be and to determine who shall 
be brought on record— Failure to enquire and 
summary rejection of one of suoh olaims —High 
Court, not Revenue Board, has jurisdiotion to 
interfere. Bee REVISION, No. 18. 35 M.L. J. 
632, 

(381) O. XXII, r. 6. See No. 377, supra. 

(382) 0. XXII. r. 6. S. 99— Death of defend- 
ant before hearing arguments — Legal represen- 
tative not brought on record— Judgment 
pronounced— Judgment and decree ultra vires. 
See ABATEMENT OF SUIT, No. 1. 14 N.L.R. 
71. 

• 

(383) 0. XXII. r. 9— Reversioner, Declaratory 

suit by — Death of plaintiff — Fse parte order of 
abatement — Application by next revereioner to 
oontinue suit — Discretion of lower Court in 
such matters — Limitation Bee HINDU LAW 
(BBVEBSIONBR8), No. 6, (1918) M W.N. 


(384) O. XXII, rr. 9 and 11— Abatement of 
appeal — Setting aside order of abatement, 
grounds for. Seo ABATEMENT OF APPEAL, 
No. 1, 21 0.0.68. 

(385) 0. XXII, r. 10— “ laferest.’’ meaning 
o/— Addition of parties — Dtscrefion of 
Court. 

The ** interest ooniemplated in O. XXII, 
r. 10, is any interest wbioh will be vitally 
effected by the suit. It is clear that the 
addition of parties under the above rule, is a 
matter within the dit^cretiun of the Court. 

Where a plaintiff doJiberalely delayed in 
applying for the addition of a party, the Court 
which rejected the applioitioo cannot be said to 
have cxeroi'^-'d its discretion intemperately. 
Harlhar Proi;^.d y. Qendl Lai, 43 Ind. Oas. 811. 
ROE and iMAM, JJ. 

Reference 38 Ind. Cas. 237, A^r. 

(366) O. XXIT, r, 10— Inapplicability oi the 
rule to an adoption. See Res JUDICATA, 
No. 15. 43 Ind. Cas. 64. 

(887) O. XXII, r. 10. Sec Nos. 190 and 191. 
supra.* 

(388) O. XXII, r. 11. See No. 384, supra. 

(388-tt) O. XXII. r. 12. See No. 379’a, supra. 

(388-5) 0. XXIII, r. l--Wttfidrawalof suit 
wifh permission to bring fresh suit on 
payntenC of costs, effect c/— Second suit, 
maintainability of, without payment of 
costs-— Order of loithdraival, form of. 

Where a plaintiff ia allowed to withdraw a 
suit with permission to bring a fresh suit, the 
payment of the costs of the first suit being 
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xnadi^ a coudiuoa preucdoni it; 2:ho inatiitutioB 
of r> fi'csh nuin aud a pooond m instituted 
without piymonfc of pucI' ths suit is 

maiultjiaable provided ‘ ha co:t3 are paid before 
the C'Uit Gomes ou fc^ 

lu tiuch oadcs, uA tilio cuets are paid, the 
permission is noi. and, therefore, there 

is no withdraw.^ vith liberty to bring a- fresh 
suit, the result being that until there is such a 
withdrawal the former suit remains pending 
and is 8. 10 of the Giv. Pro. Code a bar 
to the trial oi the second. 

The order allowing withdrawal of the suit in 
su.:h eases should limit; the time within which 
costs should be paid and shoiilcl go on co direct 
that, on failure to pay costs within that time, 
the original suit ■^hall stand dismissed with 
oostb Ruldip Singh v. Kuldlp Choudhurl, 44 
Ind. Gas. 79. 

ClIAMlElK, C.J. Jcd SUARFUDDIN, J. 

taso) 0. XX [II. r. I Suit, withdrawal of, 
Leave for — Liberty to bring fresh suit-^ 
Judgnieni, Statement in, on point not 
raised, but left open, iniuivhabiiUy of 
makvig. 

lu a suit brought c" lecovor a jote on the 
ground that it wft'3 i huemi joLo, which was 
diemiasod by thetriil Couil on the ground of 
tho jotfl not b)in,g kuvmi, tbo ^■'nl 0-ourt lefu 
open the question whctlu^r !:he pldlniitbj h^d ac- 
quired an occupancy u'ght. 'J’l.; iip.icUata Court 
howovir observed in ita judgment, wiiil.: rtlfirin- 
ing tho deoiei‘>a of th*^ trial Court ta.T.t if tho 
question ol oouapafcy h-iJi been b^Jore 

the Court, ihp. pUinti3’s auit was b.»rtcd by 
limitation. 

Held, tha- o? just as 

much ns the tu'at of ‘..l uinaucy mu 'I be left 
open, u.i Ibc plMtrJi:? might he sj^rjously 
preji"-. ;cd by Uv- '....e-iK-u* raaeV bv fc jo ; .wer 
apDiH.i-u Ooui- ij> t.>y hub-equejit p^'*v;odin£» 
to orifofco Ji ’ '.A o^cupAncy, 

fhAd, V - ibo pUin^h' '-•. I'-i unt bo 

pc':m’'toiJ '0 ^/in'idr-rv ino wbolj L'ui!i v.ith 

libo'-Av 10 bcin^^ Ambiku 

Ohakr 4vartby v. Barur Chandra Betei lb 
Ind. 'irj. 

Vhb:TCiJE!i jjiAMsuij lIijuA, 

(TjO; 0. Oiy I ! i, , . ■ - to tjuiik (tovj 

SHU tibiri'ly wh n f;. be (j* nitcd-- 

■ ^^ufjident gr-.:.id\ }nhani'i:g w/ — Ifc'ntial 
? ]-e —Leauf, h-antef, if pvrrely 
ui.scrciioU't . •*' Vraci iC' 

Tiu' w'jros ' ulTrhcni ground ; ’ ocGUrihtg in 
r. J fi) ‘b) of (j. A.Xlii jf tiio Civ. Pro: Code 
must bfl iuterpreied a-' ooing cjusdem generis 
with tho formal JefR(j6 d to in r. 1 (*2) fa). 

It is not ainsrc qnes'.on of cenoral discretion 
with Couti- to allow or r. ,i .o allow a suit to 
be withdrawn with •*. i uring a fresh suit 

and unless there ih a defL'ci in ihu suit of a 
oharaoiee akin to a formal defcol, any order of 
withdrawal can n it ijj sustAined in law. 

Where tho t*uiL was brought by tha adopted 
ion ugain? . ;b vioptivo mother lor rcoovety of 
oerUin rp- gfirhag inoJud'op ^ houae. 


f Olv. Pro, Code (1908)— (Con^initid). 

actually worth more than Bs. 6,000 but which 
was originally valued in the plaiai only at 
Rs. 300 and where af^er the proper value of the 
said house was ascertained, the plaintifi applied 
for leave to withdraw the suit with respect to 
the houBs with liberty to bring a fresh suit, and 
tho lower Court granted the application. 

Held that there was no question of tofmal 
defect or any other defect akin to it involved in 
the case and that therefore the leave to with- 
draw was not properly granted and wa? un- 
authorised by law. Ja^athambal v. Kannu- 
lamlPillai. 7 L.W. 131«(1918) M.W.N. 106 
= 43 Ind. Oas. 985. 

ABDUR Rahim, j. 

Hefereneei-'-ia) 37 M.L.J. 480, F. 

(391) O. XXIII, r, 1— Saif in ejectment with^ 
out noticeSVithdrawal of suit without the 
leave of the Court for fresh suitSeoond 
suit after noiiee^Subject matter of both 
suits not the sam:^Second suit maintain^ 
able. 

Tho pluiritil! first brought a suit for tha 
ejeotmout of defendants who olaimed to be 
Mira^idats (permanent tenants) on the ’Allega- 
tion that they were not Mirasidars and that he 
was entitled to determine the tenanoy. As 
there was no sulfioient notice to quit, he with- 
drew the suit without obtaining the leave of 
the Court. Having then given a formal notice 
tvo quit, tho plaintiff brought a second suit lor 
ejeobment. A question having arisen whether 
tho st^eond auit was barred under 0, XXI, t. 1 
of tho Oiv, Pro. Cjdo of 1908 : 

Held, that iQij suit was not so barred, for the 
term dubjeoii-matter in the rule meant “ the 
sorioH ct acts or Lransaotions alleged to exist 
giving rioc to :.iio adief ciaimed ’* and the two 
suits were nob in r&spnco. of the same subjeot- 
mattor ;ts in r.ho fits(. sail the series of acts was 
ov/m;: to vvmt of nolioo, while in 
the srcoiid suit tho senes of acts was complete 
b"; I ru.se of the- notice to quit. 

Held, that tho same result followed, if 
the torm miiiioct-matlcc ’* was to betaken to 
bjj ** the cause cf action in tho sense of the 
bundle of facts which have to be proved in order 
io ontiUe tho plaintifi to relief ; the cause oi 
action in both sribs wore net the same; for in 
the fic'^t ouit there was no cause of action for 
want of uclioe and in the sGooud suit the giving 
of notice constituted tho cause of action (a). 
Rakhmabh&i PlraJI Sapkal v, Mahadeo 
Narayan Bundre, 43 B. 155=30 Bom. L.R. 

35 = 43 Ind. Cas. 752. 

SCOTT, O.J. and BATCHELOR, J. 
References Sa) 21 M, 35 ; 21 C. 265, R. 

(393) 0. XXllI, r. 1 — Duty of Court to satisfy 
itsidf that withdrawal of minor's suit is for bis 
benefit— Suit withdrawn without any considera- 
tion by* Court of such question— Subsequent 
suit by minor for same relief if barred. Bee 
MINOR, No. 8. 164 P.W.R, 1018. 
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Qlv. Pro. Oode (1908) -iOott<in»«d). 

(393) 0. XXIlf, r. 1. Seo WlTHDEAWAIi 
OF 80IT. 

(394) 0. XX [II, c. T— Petitiou to withdraw 
suit with libiic'iy to being (rosh euit— Liberty 
not exproBsly reserved in order granting petition 
— Oonstruotiou of order '-Right of suit on same 
cause of aotion. See WraHDHAWAri OP SUIT, 
No! 2, 34 M.L.J. 515. 

(395) O. XXIII, r. 1— Application for with- 
draiwal with liberty to bring fresb suit, condi- 
tions for grant of. See Withdrawal op Suit, 
No. 4. 21 0.0. 66. 

(396) 0. XXIll, r. l-<^Leave to withdraw 
from suit given in appeal by appellate Court— 
Right of defendant to object to leave granted 
after admission by him of formal defeot in suit 
—Revision if lies against order granting leave. 
Bee WITHDRAWAL OP SUIT, No. 6. 3 Pat. L. 
J. 630. 

(397) O. XXIII, r. 1 — Withdrawal of suit, 
valid grounds for— Sufficient grounds, what are 
— Duty of Court to make serious enquiry and 
to record definite, and not vague, opinion about 
defeats in suit justifying permission, to with- 
draw. See Withdrawal of Suit, No. 7, 3 
Pat. L J. 651. 

(398) d. XXIII, r. 1, 8. 115— iJeuiaion— 
Material irregularitu in granting with- 
drawal of suit’^Bissmlials in application to 
withdraw sni(. 

Where a party wishes to obtain an order 
under XXIII, ,r. 1, he must specify the 
formal defeot or other ground on which his 
application is based and the Court must show 
by its order the iaots which the provision as 
to withdriwal is applioib'e. A more general 
statement that ther'. yire f jrma! defects is not 
Bufitciont. Pundallk y, Chaiidvaban. 43 Ind, 
Gas. 346. 

BTANYON, J,C. 

(399) 0. XXIII, r. 1. So.: Noj 173.rt. 174 
and 175, supra, 

(400) 0. XXIII, r. --Separate petitions by 
plaintiff and defend<ints for passing decree 
-^Court not taking the separate petitions g.3 
lawful compromw— Effect on appeal. 

In a suit, tho plaintiff and defendants filed 
separate petitions by which the pl diuifi prayed 
for judgment and decree again;: i the defend- 
ants and the defendants stated that they 
consented to a decree being made against thorn ; 
the two petitions weie severally rejected by the 
Court, held that no appeal lies from the order 
of rojectioDi as the trial Court did not take 
the two petitions together as amounting to 
a lawful agreement or oompromi^e within the 
meaning of r. 3 of 0. XXlil, Civ. Pro. Code. 
Praianna Deb Ratkat v. Dafpa Narayau 
8logb,44 Ind. Gas. 145. 

RlOHARDSON and BEACHOROFT, JJ. 

(401) 0. XXIII, r. 3 -Agrer-mont to {Aide by 
decision in connected case, Effect of, Bco 
Adjustment of suit. No. i, 24 M.L.T. 366. 


Civ. Pfo. Code (1008)— (Coalinusd). 

(401-a) 0. XXIII, r. 3, Sob- II. para. 16- 
Arbitration, Referenoe to -private, of subject- 
matter of lis without authority of Court. 
Validity of - Reference to such arbitration or 
award if amounts to adjustment under 
O. XXIII, r. 3. See ARBITRATION, No. e-a, 

46 Ind. Gas. 902. 

• 

(402) 0. XXIII, r.3—Ea:paWe deoree obtain- 
ed by fraud— Booh decree set aside— Original 
suit revived by setting aside of ex parte decree 
—Arrangement between parties to withdraw 
suit at time of suoh decree also revived. 
Bee REVIVAL OF SUIT, No. 1, 28 O.L.J. 158. 

(402'a) O. XXIII, r. 3.— Formal decree 
under— Dismissal of suit at request of parties 
without a— Adjustment out of Court, request 
on ground of— Withdrawal of suit, without 
permission, if amounts to. Bee WITHDRAWAL 
OF SUIT, No. 1, 46 Ind. Cas. 913. 

^ (403) 0. XXIII, r. 3 ; O. XLIII, t. 1 (t»)— 
Offer by one of several plaintiffs to be bound by* 
oath — Aoooptanoe of ohallengo by defendant 
— Dismissal of suit— Right of appeal of other 
plaintiffs not challenging — Adjustment of suit. 
Sec OATHS AOT, No. 3, 60 P.W.R. 1918. 

(404) 0. XXIII, rr. 3 and 7— Compromise 
relAtiug to matters outside suit— Duty of Court 
— Procedure. Sea REGISTRATION AOT, 
Ho. 11, 3 Pat. L.J. 256. 

(405) 0. XXIII, c. 3. Sea Nos. 130-a. supra 
and 445, infra, 

(406) O. XXIII, r. 7. Baa No. 404, supra, 

(407; O. XXVI. Bee No. 179, supra. 

(408) O. XXX, rr. 1 Mnd 6-PIaiiitiff*ri right 
to know incLubors of firm in suit against it— 
App:aranoo in pcr.^.on of partner, if enforceable 
— Effect of part )crV appearance. See FIRM, 
No. 1, 78 P R. 1918. 

(409; O, XXX. /•. m the name of 

a /f>m -One of thn partners dying during 
pendency of suit — Whether addition of legal 
representatives necessary. 

Wbo'*c a suit is brought in the n imo of a 
firm, the suit may, if properly preved. be de- 
orQ‘:d, under the provision o! O. XXX, r. 4, 
Civ* Pro, (vode, in full, even in the case 
of A pi; tnor during the pendency of the 

suit, without- ’.idding the legal representatives 
of the dooea^&d p'lrtner as party pUintifis. 
Pulin-Behary Roy v. Abdul Hajid. 41 Ind. 
Oas. 911. 

Richardson and beachcuoft, jj. 
Reference :— 17 O.L J. 643, F. 

(410) O. XXX, r. 4— Suit by persons named 
as proprietors of firm— Appeal by defondantfi— 
Death during appeal of one of pUin tiffs- respond, 
ents ^No aiibstitutiou of legal representative 
—Failure of appeal for defeot of parties. Be'^ 
APPJ5AL (General). No. li, 28 C.L J. 268® 

(411) 0. XXX, r. 6. Boo No ^08, supr 
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(lia) 0. XXX. t. 9— Sait by firms having* 
oommon partners- against one another. See 
LimTATlON ACT (1908), No. 126» 34 M.L J. 
33. 

(413) 0. XXX, r. 9— Soope of. See PART- 
NERSHIP, No. 4, 34 M.L.J. 408. 

(414) 0. XXX, r. 11, See No. 493, infra. 

(415) 0. XXXII, zr. 1, 3. 12— Sait by 
minor without next friend— Allegation by 
minor of having attained majority pending suit 
and application for permission to oontinae it — 
Plaint ordered to be struck oil— Legality. See 
REVISION, No. 7, 16 A.L.J. 737. 

(416) 0. XXXII, r. 2. See No. 415, supra. 

(417) 0. XXXII, r. 3 (4)— Minor defendants 
—Court appointing moOier as guardian 
without notice^ Whether sufficient. 

Where in a ease, there were minor defendants, 
the original Court, without notioa to the minoVs 
or to their mother who was also a defendant, 
appointed the mother as guardian and decreed 
the suit : held, per Teunon, J„ that as the 
provisions of O. XXXII, r. 3 (4) which 
imperatively require that notice should be 
served upon the minora have not been complied 
with, the minors had not been represented and 
were, properly speaking, no parties to the suit. 

Per Huda, J.— The mother by appearing in 
the suit for heraelf and for her minor children 
oonsented to act as guardian of the minora and 
the order appointing her as such guardian was 
quite oorroot. Syed All Savkar v, M aolkyam 
Bahf, 43 Ind. Gas. 728. 

TEUNON and HUDA, J.7. 

(418) 0. XXXII, r. 3 {i)--Re'iuiret?ients^ 
Hindu Law-~Mother, natural guardian of 
infant-- Negligence by guardian ad litem— 
Minor not bound by decree ^Decree imposing 
indivisible UabihUes on defendants — Effect 
of setting aside the decree, 

O. XXXII. r. 3 (4) of the Oiv. Pro. Code, 
requires that consent of a natural guardian of a 
minor should be obtained for appointing a 
guardian ad litem. 

Under Mitaksbara Law, the guardian of an 
infant ha^ been expressly named tc be the 
parents and that the father has preference over 
the mother and, after the death of the father, 
the mother is the natural guardian of the infant. 
The guardianship of an infant is irrespeotive of 
the fact that the family is joint or separate. 

Where the guardian ad litem of a minor is 
guilty of negligence and no attempt has been 
made by him to protect the interests of the 
minor, the decree so obtained will not bind the 
minor. 

Where the liabilities of the defendants under 
a decree are indivisible and not liable to bo 
split up, if the decree is set aside as against one 
of the defendants, it must be set aside as 
against the others also, 

'When a final decree in a suit is set aside on 
the ground of fraud or gross negligence by 
mesne Of a separate and independent suit, the 


Olv. PfO/ Code li9OB)^(O0Hiinued). 

original suit cannot revive. Bhalro PfAiAd 
Saho V. Ram Chandra Praaadi 46 Ind. 

Oas. 353.. 

JWALA Prasad, j. 

References 30 0, 1021, Dist ; 37 A. 179 ; 
24 A. 383 ; 6 G.L J. 226. Appr, 

(419) 0. XXXII,* r.' 4 (2). See No.«'176, 
supra, 

(420) 0. XXXII, r. 4 Appointment of a 
guardian-^ Proper person — GeneraVrule 
when a minor i^ould be bound by decree^ 
Duty of guardian. 

Where a person, who looked after the welfare 
of a minor and who was boat qualified to 
protect his interest during the pendency of a 
suit, is appointed the guardian of a minor, then 
the minor is properly represented in the case. 

If a minor be properly represented in a suit 
and no fraud or collusion between his guardian 
and the opposite party be established or gross- 
negligenos on the part^f the guardian be proved, 
the minor would be bound by a decree or order 
made in that suit or proceeding, whether it be 
for his benefit or not, as if he were of full age. 

It is not the budness of the guardian to 
defend every suit brought against the minor. 
Baijnath y. Radha Rawan Prasad, 43 Ind. 
Gas. 663. 

KANHAIYA LAL. A J.C. 

References \---ln re Hoghton v. Fiddey, (1874) 
18 Eq. 573 ; 14 MJ.A. 393; 19 B. 574 ; 24 B. 
647 ; 13 0.0. 168, Appr,) 22 C, 8, R, „ 

(421) 0. XXXII, r, 1— Agreement or 
comprotnise lohen voidable— 0, XXllI, 
rr. 3, ^—Inapplicability to executionproceed- 
mgs '-Contract for purchase of immoveable 
property— Quardiaji incompetent to bind 
minor. 

Under O XXXII, r. 7 (2), the agreement or 
oompromise entered into without leave of the 
Court is voidable agdnst all parties other than 
a minor. 

O. XXIII, r. 8, which relates to oompromise 
of a suit is inapplicable to execution prooeedings 
as laid down in O. XXIII, r. 4. 

It is not within the ocmpelenoc of the 
guardian of a minor to bind the minor or his 
estate by a contract lot the purchase of 
immoveable properly and specific performance 
of such a contract cannot be decreed even at 
the instance of the minor for want of mutuality, 
Sakharam v. Bhlvrabal. 44 Ind. Gas. 164. 
MlTTBA, A.J.C. 

References 26 B, 109, Appr,; 33 M. 182; 
6 G. 786 ; 35 0. 718 ; 44 P.R. 1906, R,; 16 G.L. J. 
106, Appr ; .39 0. 333, F,; 40 B, 838, Dist. 

(432) 0. XXXII, r. 7— Applicability of. to 
Courts constituted under Laud Revenue Act— 
Oompromise in mutation prooeedings on 
minor’s behalf without leave of Court, Validity 
of. Bee COMPROMISE, No. 6, 31 0.0. 330. 

(43§) 0. XXXII. r, 7, 8oh. 11, ol. SO- 
Reference by minor’s mother to arbitration out 
of Court— Application by mother and guardidh 
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OJt. Pro* Code (1908)— 

for daoreo upon award— Deoroa passed without 
refarenoa to O. XXXIl— Validity of deoree. 
Bee Guardian and Minor. No. l, 20 Bom. 

L. R. 970. 

(424) 0. XXXU, r. 19. Sea No. 415, supra. 

(496) 0. XXXllI, {. ^1— Leave to sue as 
pauper— Leave not to be* refused if applioant*a 
husband owns property— Real point is whether 
applicant is pauper. Bee ^AUPEB SUIT, 
No. 3. 8 Pat. L.J. 178. 

(496) 0. XXXIII, rr. 1, 3. 5 (e) -Company 
if can apply for leave to sde as pauper through 
its liquidator. Bee PAUPBB SUIT, No. 2, 84 

M. L. J. 491. 

(497) 0. XXXIII, r. 1 (a). See No. 83, aupra. 

(498) 0. XXXIII, r. 8. Bee No. 496, supra. 

(499) 0. XXXIII, r. 6— Scope of— Limitation, 
Question as to, if oan be decided upon applica- 
tion for leave to sue as pauper. See PAUPER 
Suit, No. l, 41 M. 69<h 

(480) 0. XXXIII, r. 5 (d)^ Application for 
have to sus in forma pauperis— Pou;sr of 
Court to decide complicated and doubtful 
questions of law as limitation. 

0. XXXIII, r. 5 (d), applies only to oasefj 
where the allegations of the petitioner do not 
show a cause of action and this should appear 
olearly upon the face of the petition. 

A Court should not at this stage contemplated 
by 0, XXXIII, r. 5 (d), consider a question of 
limitation or hold an elaborate eoqiiiry into 
doubtful and complicated question of law. 
QoTiadaeamy Filial V Manicipal Council of 
Kumbakonam, 84 M.L.J. 399 » 45 liid. Cae. 
96»4I M. 690. 

BAKEWEDTj and KUMAUASAMV SASTRI, 
JJ. 

(431) O. XXXIII, r. 6 (^). Sec No 4i6. supra. 

(432) 0. XXXfll, r. 10. See No. 33, supra, 

(432-a) 0. XXXI V, r. Withdrawal of 
suit as against a necessary party —Effect on 
suit. 

Where, in a redemption suit, the plaintiCf 
withdraws his claim as against one of 4be 
necessary patties, the suit becomes defective 
and should be dismissed. Dhucl Patak v, 
TImal BIngb, 45 Ind. Cas* 660, 

Imam, j. 

Reference 36 Ind. Cas. 549, F. 

(433) 0. XXXIV, rr. 1 and fT— Transfer of 
Property Act, Ba. 85, 89— Suit for sale by first 
mortgagee— Omission to implead second mort- 
gagee, Effect— Order absolute, for sales, con- 
Btruotion of. Bee MORTGAGE (SALE), No. 6, 
85 M.L J. 1. 

(434) 0. XXXLY, r. 1. See No. 918. supra. 

(485-437) 0. XXXIV. rr. 9, 6 ; 0. XXI. 
r, Payment or settlement ouUof Court 
of the mortgage decree during the period 
between the preliminary and the final 

. deeree^C^rtifieaU under 0, XXI, r, 9, not 


Olv. Pro. Code (1896)— 

ohlaifwd^^Mnal decree^ if may be passed 
---Remedy of mortgagor^ Tranefer of 
Property Act (IV of 1889), 3. 69. 

Under 0. XXXIV, rr. 9 and 6 of kho OiVi 
Pro. Code, the Court has to pass a final decree 
if the amount made payable by the preliminary 
deofee is not paid into Court within the period 
fired therein. 

Where between the date of the preliminary 
decree and the final decree, the mort^or pays 
money to the mortgagee personally, if he takes 
out a oertifioate under O. XXI, r, 9 of the Civ. 
Pro. Code, he .oan take advantage ol: it to 
reduce the amount for which the property ie to 
be sold. Sloga Raja v. Pethn Raja, 35 M,L> 
J. 679>»8L.W. 497»34M.L.T.501a(1918) M* 
W.N. 809. 

WADLIS, C.J. and SESHAGIRI AITAB. J.. ' 

(438 & 439) 0. XXXIV, rr. 4 and 5-6ait on 
mortgage— Decree passed by Higla Court on 
appeal— Application tot decree absolute?— IdntU 
tation. See LIMITATION ACT (1908), No. 82i, 
16 A.L.J. 85. 

(440) 0. XXXIV. r. 6— Decree in mortgage 
suit— Whether Court can alter final decree 
— Receiver, appointment of-^Court, power 
of. 

In A mortgage suit, the method in which the 
execution is to take plaoa is provided for by the 
final decree. That cannot be altered at the 
instance of the judgment-debtor and to the 
prejudice of the decree-holder. There is no 
authority to justify au appellate Court’s inter- 
ference with the mortgagee’s rights under Uie 
decree in any way either by intercepting the 
rents and profits or by restraining the sale of 
the property by the appointment of a Receiver. 
Sfta Nath Saha Bonlk v. Madan Mohan Das. 
43 lud Cas. 22 

FLETCHER and CHATTERJEA, JJ. 

(441) 0. XXXIV, r. 5 — Final decree for sale 
—Computation of time for application from 
date of final appellate preliminary decree. Bee 
JTINAL Decree, No. l, 91 0,C. 176. 

(4491 0. XXXIV, E. 5 — Preliminary decree 
for sale passed after passing of new Civ. Pro. 
Code— Application for final deoreor-Limitation. 
Sec Limitation aot (I908j, No. 910, 7 L.W. 
438. 

(443) O. XXXIV. r. 5 (2)— Application for 
final decree— Time for, when preliminary decree 
ooQ^rmed on appeal. Bee LIMITATION AOT 
(1909), No. 919, 36 M.L.J. 607. 

(444) 0. XXXIV. rr. 5 and 6— Second mort^ 
gage on same property to a Bank subject to 
first mortgage— Execution in favour of 
Bank of promissory note as seotirjfp by 
sureties of mortgagor— ^Transfer by Bank of 
debt due to it and property mortgaged to 
sureties— Execution of sUb-mortgage in 
favour of Bank— Preliminary decree given 
to Bank in mortgage suU against sureties 
and mortgagor— Insolvency of mortgagor 
befors final decree— Order for sals by 
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Official Assignee for satisfaction of first 
mortgage and retentioti of surplus to dis- 
charge other debts of insolvent mortgagor — 
Final decree in favour of Bank and sale 
thereunder of equity of redemption-- Sale- 
proceeds insufficient to meet debt of Bank — 
Personal decree against sureties, if may be 
legally passed. 

Gi after a first morlf'age of bis property to 
A, subsequently gave a scoond mortgage on the 
same to the plaintiff Bank to aeouro his 
Indebtedness to it, but subject to the first 
mortgage. The plaintiff Bank, after taking 
a promissory noto in its own favour from 
certain sureties as security for G’s indebtedness 
to it, transferred to the sureties the debt due to 
it from G and the mortgaged property, Subse- 
quently, the sureties executed a declaration of 
mortgage by deposit of title-deeds in favour of 
tho plaintiff Banki to whom the sureties under- 
took also to execute a formal sub mortgage of 
the property. Sometime after, tho plaintiff 
Bank obtained a preliminary mortgage decree 
against the sureties and G.'tbe mortgagor, who 
became an insolvent in a few months after the 
passing of this decree. The first mortgagee 
then obtained an order from the Insolvency 
Court for sale by tho Official Assignee of the 
mortgaged property to satisfy the debt due to 
auob first mortgagee, but the sale did not raise 
money sufficient to meat the first mortgagee's 
debt. The plaintiff Bank had meanwhile 
obtained a final decree and the proceeds of the 
sale under this final decree not being sufficient 
to discharge the debt duo to tho said Bank, it 
applied for a personal decree against the 
sureties. Held that tho plaintiff Bank, the 
sub-mortgagee, was entitled to the personal 
deoree under Civ Pro. Code, O, XXXIV, r. 6, 

The object and reason of O. XXXIV, rr. 5 
and 6, Civ. Pro, Code, 1908, discussed. Satlah 
Ranjan Das y. Mercantile Bank of India, 45 
C. 702. 

Sanderson, c j. and Woodroffe, j. 

References 22 A 404 ; 33 C. 890, Dist. 

(446) 0. XXXIV, r. 5-0. XXIII. r. 3— 
Transfer of Property Act, Ss. 60, 89— 
Conditional mortgage decree— Subsequent 
• agreement for foreclosure of a part of mort 
gaged property— Validity of. 

Where a oertaiu mortgagee obtained a oondi- 
tionaf mortgage decrea, oovering a 10 anna 
6 pies share and sobsequrntly entered into an 
agreement with mortgagors for the foreclosure 
of 8 anna 5 pie and also for a slim of 

Bs. 185 paid by plaiatiifr, to mortgagors, and 
there was no question of undue influence 
vitiating the agreement, held that, the agreement 
can* be given effect to. Dhararo Singh v. 
Oaueihram, 43 Ind. Cas, 399. 

Mittra, j.c. 

References 4^ N.L.R. 15S, R.- Lisle v. 
Reeve, (1902) l Ch. 63. B.; 27 B. 297. R, 

(446) 0< XXXIV, r. 5. See Nos. 92, 483, 
485i 498, eupra, 


OIy, Pro. Code (1908)— (OonfintMd). 

(447) 0. XXXIV, f . S— Application for decree 
thereunder— Wieiher application in execu- 
tion— Limitation— When right to apply 
accrues— Limitation Act (IX of 1908), 
Sch. I, Art 161. 

An application under the provisions of 
0. XXXIV, r. 6 of the Code of Civil Prooeduro 
is an application in the original suit for a new 
deoree, and it cannot ba regarded as an appli- 
cation ill execution. Such an application ib 
governed as to limitation by Art. 181 of Bob. 1 
to the Limitation Act and must be made within 
three years from the date when the right to 
apply accrued. Held, therefore, that, where 
the entire mortgaged property was sold in 1911 
in execution of a deoreo for sale on a mortgage, 
and the mortgagee made a fresh applioation 
under 0. XXXIV, r. 6, in 1916 (an applioation 
for a similar decree having been made in 1913), 
held that the applioation was time-barred, and 
the applioation not being an applioation in 
execution of an original mortgage-decree, the 
intermediate applicatic^a did not save limita- 
tion. Mohammad lltlfat Haisaln y. Allm- 
un-nlisa, 40 A. 561 = 16 A.L.J. 437 ■■47 Ind. 
Oas 562. 

Richards, o.j. and Banebji, j. 

Reference 9 A.L.J. 569, R. 

(448) O. XXXIV, r. 6— Applioation for order 
under rulo, Dismissal of— Court-fee payable on 
appeal from order of dismissal. See DECREE, 
No. 1, 40 A. 55S. 

(448-a) 0. XXXIV, r. 6— Applioation under, 
to proceed against other properties of judgment- 
debtor for the balance of mortgage-debt due 
after sale of mortgaged property— Objeotion to, 
by mortgagor— Mortgagor if estopped from 
raising point not adjudicated in suit. Bee 
KstoPPBTj, No. 4 a, 46 Ind. Oas, 892. 

1449) 0. XXXIV, r. 6 ~ Mortgage-deoree 
based on oompromise— Bale of mortgaged pro- 
perty not realising sufficient to discharge 
mortgage amount— Other properties, not mort- 
gaged, of judgment-debtor if can be pursued 
without formal order i nder r. 6— Benefit of 
order under r. C, what is. Bee MORTGAGE 
(SALE), No. 9. 3 Pat. L.J. 649. 

(460) O. XXXIV. r. 6, B. 48, 0. XX, r. 6— 
Morfgago-dooree direoting sale of other proper- 
ties of judgment-debtor if sale-prooeeds of 
mortgaged property iesuffioient— Limitation as 
to latter part of decree. Bee MORTGAGE 
(SALE), No. Q, 22 C.W.N. 146. 

(451) O. XXXIV, r. 6. Bee No. 444, supra. 

(452) O. XXXIV, r. 7. See No. 86, supra, 

(463) O. XXXIV, r. 8. Bee No. 86. supra. 

(464) 0. XXXIV, r. 10— 7n suit on mortgags 
wherein accounts if adjusted once for all in 
preliminary decree— Subsequent payment by 
mortgagee, if can be added, lllAhabAd Bgok, 
Ltd. v. Moil Lai BaFOiRn. 36 Ind, Oas. 96-*44 

0. 448 » 22 0. W.N. 874. Bee Final Part, 1916, 

001. 462 and Gol. 986 ol Final Part, 1917. 
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Olv. Pro. Oodo (t908)^(Coniinued}, . 

(455) 0. XXXIV/ r, 14 ; 0. II. r. 3, prinoiple 
of 0. XXXIV, r. 14| if applies to Punjab— First 
suit by mortgagee for injberest alone— Plea of 
mortgagor against sale in ezeoution invoking 
0. XXXIV, r. 14— Subsequent suit by mort- 
gagee for principal and interest if barred by 
0. II, r. 2 — Mortgagor if estopped from relying 
in subsequent suit on 0^ II, r. 3. Sec MORT- 
GAGEr(GBNEBAi:,^. No. t8, 88 P.R. 1919. 

(456) 0. XXXIV. rr. 14 and 15-Money 
decree with lien on some property included in 
mortgage bond— Sale of property without 
mortgage— 'Suit in ezeoution prevented by 
rules. See EXECUTION OF DECREE, No. 1, 
45 G. 580. 

(467) O. XXXIV, r. 15. See No. 456, supra, 

(466) 0. XXXVITI, rr. 1 io G—Aiiachment 
before judgmni^ Necessary evidence. 

When a party seeks to obtain an order of 
attachment before judgment, he must, by 
definite evidenoe. satisfy the Court that there 
is reasonable oause for« believing that the 
judgment-debtor is about to dispocQ of the 
whole or part of hin property with a view to 
defeating his oreditors, is not sufl'tcieut to 
make qply general allogations. Ehoka Marwart 
V, Ramachandra Marwari, 14 Ind. Cas. 310. 
CHAPMAN and ATK1N'50N, JJ. 

(459) 0. XXXVIII, t, 2— Deposit by arrest- 
ed defendant of money to credit of suit— In- 
solvency of defendant before deoroe— Claim to 
deposit in Court of Offioial Hsceivec and plaint- 
iff. See DEPOSIT IN COURT, No. 1, '86 M. 
D.J. 366. 

(400) O. XXXVIII, t. 2, See No. 458. supra. 

(461) O. XXXVIII, r. 3, See No. 168. supra. 

(462) O. XXXVIII. r. 4. Bee No, 468, supra. 

(463) 0. XXXVIII, r\ S—He/erence to arbi- 
traiion— Decree in terms of arbitration 
award — Liability of surety. 

When a suit is referred to arbitration, tbe 
Court pronouuoes judgment for the amount of 
tbe award, and the amount is, therefore, 
adjudged by the Court. 

Where a person gives seourity under 
0. XXXVIII, r. 5 for the value of the property 
sought to be attached before judgment, and Ihd 
suit was referred to arbitration and the Court 
passed decree for the amount of the ar'iitration 
award, held, that the surety was b3und for ib.; 
sum decreed. Uniermal Janlmal v. Bhojraj 
Haiiomal, 46 Ind. Caa. 429. 

PRATT, J.C, and HAYWARD, A.J.O, 
References 34 Ind. Gas. 846 ; Faviell 
V. Eastern Counties Railway Co., (1818) 17 
L*J. Ez. 297i Appr,; Tatumv, Evans, (1866.* 51 
L.T. 336, Dist. 

(464) O. XXXVIII, rr. 5 to 11. O. XXI, r.57 
— Applioation for attachment before judgment 
—Attachment actually effected after judgment 
—Dismissal of subsequent ezeoution applioa- 
tion if determines attachment. See ATTACH- 
MENT BEFORE JUDOMENT, No. 3, (1918) 

U.W.N. 606. 


0I». Pro. Code (1908)— 

. (466) p, XXXVIII, r, 5, SeeNo. 468, supra, 

(466) 0. XXXVIII. r. 3, Bee Noa. 468 and 
464, supra. 

(467) 0, XXXVIII, w 7, See No, 404, supra. 

(468) 0 XXXV’III, r. 8 --Attachment before 
jwiqnteni- Claim to attached property--- Claim 
allowed-- Effect — Indian Limitation Act (IX of 
1908), Arts. 11 and iH. Ramanamma m. 
Bathnla Kamaraju, 5 L. W. 701=^39 Ind. Gas. 
863-41 M. 23. See Pinal Part. 1917, Col. 287. 

(469) 0. XXXVIII, r, 8. See No. 464. supra, 

(470) O XXXVIII, r. 9— Attachment before 
judgment not withdrawn when suit dismissed 
—Attachment if oontinuf '? or if revives when 
appeal Icdgod. See ATTACHMENT REPORB 
JUDCMENT, No. 1, 45 0. 780- 

(471) O. XXXVIII, r. 9. See No. 464, supra. 

H72) 0. XXXVIII, rt. 9 and il-Omi^sion 
by Court to order winidrawtil of attachment 
when diamipsinv suit— Attachment if oonti- 
nuQS on decree nait in appeal. Bee ATTACH- 
MENT fiMKORW Judgment, Nw, ?. 23 C.W.N, 
927, 

(473) 0, XXXVIII, r. 30, Be^* No. 4fM, supra. 

(474) O. XXXVIII, r, 1(. Sea Nos. 464 and 
471, supra. 

(175) 0. XXXTX, r. I -Permanent injuno- 
tioD, Suit for * Crr.ant of tL'raoorarv i •junction. 
SoQ LN.JUNCTION, No. 2, 43 Ind. Cas. 21. 

(475-a) O. XXXIX, r. I -Injunction, Issue 
of, C:"id»t-ioi3S requisite for, ur.dor— Attachment 
before juofmient of Rum duo by District Board 
to debtcr-'-DMi.-) of pr(?crpt afiicr dooreo directing 
payment dccrce-holdcr— Inpolvi^ncy petition, 
Filing of, .before decree lii: a)ler filing of suit— 
Iijjuootior to fiton Validity of. See 

PROVINCfAIi Tx\80LVRNOY ACT OF 1907), 
No. 26 a, .? Pat. LJ. 456. 

(476) 0. XXXTX, In function— ’Court 

cannot is'^ue injuncticn aaairicf. person not 
a party to 

A Court has no Authority to imiQ an injuno-* 
tion against any person not a party to tbe huit. 
Malhluddin Ahraed y. Athar Hussain, 41 Ind, 
Cas 40G. 

KOE and JWADA Prnsvd, M. . 

(477; 0. XXXIX, r. ^—Temporary iniunc- 
Hon, grant of— Mandatory injunHian. if can be 
issued •temporarily pending suit — Practice. 
Kandasawfny Chetti v. Subramanla Chetti, 6 
L.W. 140 = (1-917) M.W.N. AT T, 7. 448 

«41 M. 203. .Soo Pina! Par,., j9L7, GoI, 207. 

(478) 0, XXXIX. 8ro N > 130, supra. 

(479) 0. XL, r. I'-Appohitment of Receiver 
— When proper. 

Where the dofondauls are admittedly the 
original owners of the property and they claim 
to have been in uninterrupted possession there- 
of/, tbe appointment of a Receiver would be 
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Civ. Pro. Code {i90^) -^{Continued). 

jaatifled only if a afccoDp; ca^q were made out.' 
S. R. M. Heyappa Chetty v. P. L. L> M. 
Rarayanan Chetty, 43 Tnd Ca<^. 650. 
TWOMBY, O.J :md PARLETI, J. 

(480) 0 XL. r. l-^ReceiverSffecl of 
appointing RrcAver on a p'r&on in po^^es- 
sion of propi'i ly and not a party to skit — 
Appeal and revision. 

In the oxojution proceadinga of a moregage 
decree, a RtMaiver w.^is .Appointed. Before ttie 
Beoeivar took poaeasaion of the property, an 
objection was made by a person in possession of 
the property on the ground that his father had 
taken a lease of the property and that he was 
entitled to retain possession thereof aj he had 
paid off debts and other charges prior to the 
decree in the suit under which the sale had been 
held, and the objection was di ^mis>^Gd ; held that, 
as the objector was not a party to the suit, he 
had no right of appeal to the High Court and 
that he was entitled to make an application for 
revision ; it was further held that the dismissal 
of the objootion pa'itioi\ was wrong as the 
appointment of the Receiver cannot bean order 
to the objector, who was not a party to the 
suit, either to deliver possession to the Receiver 
or prohibiting him from interfering with what 
the Receiver was requ’red to do by the Court, 
lodradeo Narain Slogh v. Ganrl Shankar, 
46 Ind. Cas. 177. 

CHAPMAN and ATKINSON, JT. 

(48110. XL r, ^ --‘Receiver, principles of 
appointing -Appellate Courts —Powers of 
interference. 

The introduction of the words “ just and 
convenient’’ in the new Giv. Pro. Code is 
to bring the Uw in India into conformity 
with that in England. The power cf appointing 
Receivers mu^t be exerciicd in India in 
accordance wii.h principles already tctfeled by 
^ the 0 >ur5 of Chaucory. subject of course to such 
modifications as conditions peculiar to India 
m^y suggest. 

The principles are the preservation of the 
estate pcrxdmg litigation on a consideration 
of the merits of the conflicting titles, the 
risk to tenants and other oircumstancos of the 
case. Tbo Court is always slow to dispossess 
a party in posseedou uader a prima facie title. 

A Receiver would only roprosenttbe interests 
of the litigating partners and an order of the 
Oout'l appointing a Receiver to manage a 
business on behalf of the litigating partners 
and others who are not litigating ia ‘ ultra 
vires* in regard to thos« other partners. ' 

It is true thau the Court of appeal is slow 
to interfere with the discretion deliberately 
exercised by a lower Court but it must interfere 
when it is satisfied that that discretion has not 
been exercised in accordance with settled 
principles of law. Tbikanbai v. DaiUmal 
Oangaram, 45 Ind. Cas. 2i24. 

Pratt, j.c. and Hayward, a.;j c. 

fin/eyencea 26 A. 338; 37 Ind. Cas. 943; 
Morgan v. Hart, (1914) 2K.B. 183 ; Beddow v. 
Beddoto, (1878) 9 Ch. D. 89, Appr 


Civ. Pro: Code (1908)— (Confintied). 

(481-a) 0 XL. r. l—Reoeiver, Objection to 
appointment of. Order dismissing— Appeal from, 
if lies under. 8e6 APPEAL (GENERAL). 
No. 3l fl. 3 Pat. L.J. 673. 

(483) 0. XL, r. 1— Appointment of Receiver. 
See MORTGAGE (SIMPLE), No. 1, 43 Ind. Oae. 
633. 

(483) 0. XL, r. 1. Bee No. 86. supra. 

(484) O. XLI, r. 4 '-Appeal by joint deoreo- 
holdera— Death of one appellant ponding 
appeal— Appeal if r bates. See ABATEMENT 
OB’ appeal. No. 2. 84 P.R. 1918. 

(485) 0. XLI, r. 4. See No. 367, supra, 

(486) 0. Xfjl. r. 5— Order of stay of execu- 
tion by appellate Court — When takes effect 
regarding execution proceedings in lower CoufU 
Kaiarlbada Yenkataohelapatlrao v. Haddl- 
patla Katneiwaramma. 22 M L.T. 330^. 33 
M.LJ 515-:(1917) M.W.N. 785 = 6 L.W. 617 
= 41 M. 151 = 43 Ind. Cas. 214 (P.B.). Bee 
Final Part, 1917, Col. 288. 

(Ib7) O. XLI, rr. 5 and 6— Application for 
.stay of .safe of iinmoveible property ordered by 
lower Court — Appellate Court's power to 'enter- 
tain application. See APPELLATE COURT, 
No. 2, 34 M L J. 470. 

(438) 0. XLI. r, 5 (3). See No. 87, supra, 

(489) 0. XLI, r, G See No. 487, supra» 

(490) 0. XLT, r, 10 - Jurisdiction o^ Court to 
re^admit dt.smissed appeal — Application for 
re-admission— Limitation'— Act IX of 1908, 
Sell. I, Art. 163. 

A Judge has jansliolion to re admit an 
appeal after having dismissed it by an order 
under cl. (2), r. 10. O. XLI. But the opposite 
party would not be bound by the order of re- 
admifl.»ion if it is made without notice to himt 

If Art. 168, Soli. I of the Limitatioo Aot does 
not apply to an applioaiion for the restoration 
of an appeal dismissed under r. 10, O XLI, 
such an application ought to bo made within a 
reasonable time ; and by analogy an application 
made after thirty days would ordinarily be an 
application unduly delayed. Ooljan Btbl v. 
Seikh Nafar All. 40 Ind. Cas. 234 = 28 O.L.J. 
163. 

Richardson and Walmsley. jj. 

(491) O. XLI, r. 10— Applioation for security 
for cost, when to be made. See SECURITY 
FOR COSTS, '>20 P.L.R. 1918. 

(492) 0. XLT. r. lO ; 0. XXX. r. 11— Appeal 
in forma pauperis— Sd'curifjy for costs from the 
appellant. Khempaj Shrlkrishnadai v. 
Klianlala Suvajmal, 19 Bom. L.R 771 = 42 
B. 6. See Final Part. 1917, Ool. 389. 

(493) 0. XLI. r. 11 (1) See No. 204, supra. 

(494) O. XLI, r. 17, See No. 304, supra, 

(494-a) 0. XLI. rr. 17 and 19— i^peal dis- 
missed for default — Restoration, Applioation 
for, Dismissal of, Appeal from — BoMoient 
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Olv. Pffo. Qod« (19.08)— (Con^tntMd). * 

ovaso for raatorAtion* Sea AFFBAIi (GBNE- 
. RAIi), No. 33-6, 46 Ind. Oaa. 881. 

(495) 0. XLI, r. 19—“ Suffloient causa, 
meaning of -^Failure to give notice of trans- 
fer of case — Whether sufficient to] excuse 
non-appearance, • • 

Wbere a case ia transfarred from one Couf<i 
to another the order of transfer should be oom- 
munioated to the parties or their pleaders 
Failure to do 'Ibhis ia held to be a very good 
ezovtse for not appearing when the case waa 
oallod on and the appeal,* which ia diamiaaod 
for default, ought to be restored to the list ;tnd 
tried. Ram Sakul Pathak v. Keaho Praiad 
aiogh. 43Ind. Oaa. 925^:4 Pat. L.W. 75^=3 
.Pat. L.J. 318 (F.B ). 

Dawson MilciEr, c.j , Chapman and 
Atkinson, jj. 

(196) O. XLI, r. 19 —Appeal transferred 
before fiired date to Subordinate JuJgo -Trans- 
fer order not communioatttd to parlies— Dismis- 
sal of appeal for def-inU on fibred date— Ri.3tcra- 
tion of appeal — cause. See Al^PEAEi 
(GENERXri), No. 31, 3 Pat. L J. 218. 

(lOG^a) O. XLI, r. 19- See No. 49l-a, supra. | 

(497) O. KLI. r 31 ; O XLVII, r. 1— Appli- j 
oation to aet aside ex parte decree passed by 
lower appellate Court— Filing of aeoond appeal 
against ex parte decree — Ex parte decree set 
aside before hearing of aooonJ ippeil — Sooond 
appeal, ^maintainability of. Bee APPEAXi 
(SECOND APPEAL), No. 12, UN L.R. oO. 

(491) 0, XLT, r. 22— Cross objection against 
co-respondent when may be enleHiined — 
Mortg age- --Executants Two females 
and four males. 

PiainhHa sued for sale on the b?..aiwS ,of a 
mortgage-deed. The bond was hold to be 
proved agiinst the male ex><catarita, but not 
against the females. Against tbe decree, the 
male ex^jutanta preferred .aopsal, and the 
piiintiffj preferred oroas-obiaationa again-:t 
the female ez'joulanta, who hal been arrayed 
oil the same side with th.un as respondents, 
and contenied that the deed had been pr 
against the females too ; — Beld that the plaint- 
ifis wore entitled to filo orosi onjeelions against 
their oo-rospondent?. Husleha Bibl v. Ram 
Narala. 16 A.L.J, 687 »40 A. 636, 

PiaaOTT and WaLSII, JJ. 

Rc/crencas : —28 A. 95; 26 0- 114; 30 0- 
656 ; 16 C.W.N. 612 ; 37 B. 511 ; 39'M. 705. R 

(499) O. XLI, rr 22, 23— Oross-objection 
against co-respondent— Tost to bo applied in 
Buoh ease. 8eo Appeal (GENERAL), No. 9, 
28 C.L. J. 133. 

(600) O. XLI, r. 33— Death of respondent 
after fitirig objsotions— Default by appellant to 
bring on record deceased legal representative— 
Appearance suo moiu by representative for pro- 
aeouting objeotions— Appearance if enures for 
>)ppeal generally. See APPEAL (GENERAL), 
No. iJ3, 7 L.W. 614, 

30 


Qlv. Pro. Oode (1908) (Continued). 

<501) O. XLI, r. 32— Respondent*s right to 
file objections in appeal against decision in 
inaolvenoy —Appeal out of time— File of objeo* 
lions. See PROVINCIAL INSOLVENCY AOtf, 
No, 38. 35 M.L J. 236. 

(60‘3) 0. XLI. rr. 22, 33— Memorandum of 
objections if should bo confined to subject- 
matter of appeal. See LAND ACQUISITION 
ACT, No. 19, 36 M.L J. 83. 

(503) O. XLI, r. 22. See No. 521, infra. 

(604) O. XLI, r. 33 — Remand order-^Loeal 
enquiry to he made during pendency of 
appeal— Validity, 

Where plaintifia refrained from applying to 
hold a local enquiry to determine the nature of 
the land in d epute and to ascertain the bound- 
ary line, held that tbe appellate Court was not 
justified in remanding, under 0. XLI, r. 33, the 
suit to make tbe n(>ceesary local enquiry. 
Knnaram M andal v. Aelmaddl Mallakarikar, 
43 Ind. Cas 815. 

TBUNON and NfeWBOULD, JJ. 

(505) O XLf. r 23 — Principle of procedure — 
Appellate Court not entitled to remand case 
on new points not raised in original 
Court— Order liable to appeal. 

It is an clement iry rule tint determination 
of causes depends on tbe allegations and tbe 
proof. An appellate Court is not entitled to 
raise new points involving fresh evidence in 
appoil and to remand the case for the trial of 
questions which had never oocutrod to the 
parties previously. 

An orler of remand made whether regularly 
or irregularly by an appellate Court under 
r. 23 of O XLI, is liable to be appealed 
against Baseemati Dell y. Tarlt Beianl 
Daiil, 41 Ind. Oas 416. 

Richardson and hbachcroft, jj. 

(505-a) 0. XLI, r. Remand by Chief 
Court— Further enquiry oy original Court 
by order of lower appellate Court. 

On second appeal the case was remanded for 
further enquiry to lower appellate Court. A 
preliminary objection was taken on return of 
tbe case that the further enquiry should have 
been made by the lower appellate Court itself 
and that it bad no authority to remand the 
case to the first Court. Tbe Chief Court over- 
ruled the objection on the ground that n was 
nob the intention of the Court that the lower 
appellate Court should be precluded from direct- 
ing tb^ first Court to record additional evidence 
if necessary (a). Partap Singh v. Haeat* 
Partapl. 147 P.L.R. 1917 = 44 Ind. Oas. 907. 
LB ROSSfGNOL, J. 

Reference (a) 105 P.R. 1913 = 243 P.L-B. 
1913. R. 

(506) O. XLI, r. 23'-ApDea1 agaiuat preli- 
minary decree— Remand— Right to certificate 
of refund of Court-fees— Scope of r. 38— Suit 
must be disposed of on preliminary point. Bee 
COURT Fees AOT (1870), No. 31, 3 Fat. L.J. 
116. 
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CIt. Pro. Code (19O8)-*(C0ntinu0d). 

(606 a) O. XLI, r. 23*-App6al /fom an ordei' 
of remand— Booond appeal — Question of fact, if 
can be gone into — Bub diviBions of i vill ige, 
existence of. a question of fact, See QUESTION 
OF Pact, 109 P.R. 1918. 

(607) 0. XLI, r. 23— Obtaining of copiep of 
reoQtda entailing heavy exprusos and causing 
ooneiderable delay- Trial Court n.Tlcotiog to 
ooneider such matter— Prop'-r cap.o for comauJ. 
Bee Remand, No. l, 13 Ind. Gas. .^7. 

(508) 0. XLI. rr. 23. 25-First CourCa 
judgment onperliminary point reversed — AppeL 
late Court if bound to remand case for ro-doci- 
sioo. Bee Revision, No. 25 58P.L.R. 1918. 

(609) O. XLI. rr, 23. 25, 28 -Whole evi- 
denoe produced on point in dispute— Decision 
not preliminary point — Trial on point in 
dispute, v?ithQmi express issue thoreon — Re- 
mand if pro’ter. See Remand, No, 5, 177 
P.W.R. 1918. 

(510) 0. XLI, rr. 23,^ U7--Loiver Court's 
refusal to record evidence — Appellate Court, 
Power of— Remand, Order of, if valid. 

When an appellate Court ib of opinion that 
certain evidence refused to bo recorded by the 
lower Court should have been recorded, it can- 
not remand the suit for re hearing ab initio 
under 0. XLI, r. 23, Civ, P/o. Code, but can 
direct any additional evidence to bo recorded, 
under 0. XLI, r. 27, Flda Abbas v. Rahim 
Bakhah, 46 Ind. Cas, 8d2»5 O.L rl. 139. 
STUART, A.J.C. 

(511) 0. XLI. r. 23. Boe Nos. 148, 149 a, 168 
and 499, supra. 

(612) O, XLI. r. 25. See Noa. 508 rmd 509, 
supra. 

(613) 0, XLI, r. 27— Cour/ of first appeal 
allowing document as evidence on behalf of 
defendant and refusing permission to plaint’ 
iff to adduce rebutting evidence-' Validity. 

Where a Court of first appeal allowed a 
dooument to be filed as evidonoe on behalf of 
defendant, and refused plaintiil permission to 
adduoo evidence to rebut the effect of the doou- 
ment, held that the refusal was improper and 
that plaintbil! should be given an opportu- 
nity of adducing evidence in order to do away 
with the effect of the dooument filed, Mahara- 
mad'Sadiq v. Malik Valzal Huq, 43 Ind. 
Oae. 320. 

Chapman and atktnron, .7.t, 

(614) 0, XLI, r. 27 -Provisions mandatory 
—Power of appellate Court to admit and con- 
sider additional documou'ary evidence, in 
contravention cf those provisions. See Appeal 
(General), No, 37. iso P.w R i9i8, 

(615) O. XU, r, 27 See Nos. 33 a, 158 
and 610, supra. 

(£ie) 0. XLI, r. 27 (b)— Meaning of ^Powers 
of the appellate Courts 

0. XLI, r. 27 (6). Oiv. Pro. Code. 1908. 
does not mean that, in order to enable the 


Olv. Proir Oode (1908)— (CofKAltfed). 

appellate Court to prononboe judgment in 
favour of a particular party, additional evi- 
denoe should be admitted in appeal ; it means 
only that, where it is impossible to pronounoe 
judgment- at all on the evidence, the Court 
may call for a document. 

Where plaintiff took no steps to search for a 
material record in tUe base and produce \t in 
time for use during the adjudication of his 
claim, held that the appellate Court exercised 
a very sound 'disoretiou in refusing to regard 
the pure laziness of the plaintiff in the lower 
Court as sufficient , cause for giving hind a 
peculiar license to produce the dooument in 
appeal. Kallka Dutt Mandav v. Tulel Mandar, 
44 Ind. Gas. 670 =*3 Pat. L.W. 385. 

ROE and jwala Prasad, .tj, 

(517) O. XLI, r. 28. Bee Nos. 609 and 609-a, 
supra, 

(518) O. XLI, r. 31 -'-Contents of judgment 
of appellate Court —g Requirements of law. 
Bee Judgment, No. 1. 20 Bom. L.R. 461. 

(519) 0. XLI, r. 33— Appellate Court, 

whether can vary decree in regard to person 
not a party to appeal, <- 

An appellate Court is not competent to vary 
the decree of the first Court in regard to parties 
who are not parties co the appeal. 

0. XLI, r. 33, Civ. Pro. Code, does not apply 
to a person who is not a party to the appeal. 
Havldai Dey y. Kailaeh Chandra Boie, 44 
Ind. Oas. 480. , 

FLETCHER and SHAMSUL Huda, JJ. 

(520) 0, XLI, r, 3^— Scope and object of 
right of defendant to ask for non^appeaU 
ina plaintiff what latter did not, 

R. 33, O. XLI, Civ. Pro. Code, 1908, gives the 
appellate Court power to pass any decree and 
make any order which ought to have been 
passed or made, the object being manifestly to 
enable tbe Court to do complete justice between 
the parties. The provision was not intended 
to enable a defendant to obtain for a plaintiff 
not a party to the appeal, a relief the latter 
never asked for. Ylnayaka Row v. Lazman, 
14 N.L R. 56=44 Ind. Cas. 51. 
Draee-Broceman, j.c. 

Reference 34 A. 32, F, 

(521) O. XLI, rr. 33, 22— Decision of appeal 
partially in favour of appellant— Reversal in 
same appeal .of portion of lower Court’s decree 
in favour of appellant— No oross-objeotion filed 
by respondent — Reversal if valid. See APPEAL 
(GENERAL), No, 12, 22 G.W.N, 626. 

(622) 0. XLI. r. 33. Bee Nos. 34. 141, 267 
and 602, supra, 

(623) 0. XLIII. Bee Nos. 4 and 86, supra, 

(523 a) 0. XLIII. r. 1 (c) { 0. IX, r. 9-Bult 
diemisshd for default, Petition for restoration, 
Dismissal of, Appeal if lies from. Bee APPEAL 
(GENERAL), No, 17. 43 Ind, Oas. 64. 
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Olv. Pro. Code (1908)— * 

(634) 0. XLIIl, r. 1— Ofdei returning memo- 
randum of appeal to be presented to proper 
Court— Appeal against dider, if lies. Bee 
APPEAL (GBNERAL), No. 5, 16 A.L.J. 680. 

(625) O. XLin, r. 1. See No, 246, SRpra, and 
No. 642, infra. , , 

(526) *0. XLIII, r. 1 (d). See No. 268, supra. 

(527) 0. XLIII, r. 1. (j). Bee Nos. 73-a and 
139, sitpra, 

(628) 0. XLIII, r. 1 (m). See No. 403, supra, 

(629) 0. XLIII, r. 1 U)-‘Di8miasal of appeal 
for default— Refusal of applioation to rehear 
aj^peal — Appeal if lies from order of refusal to 
rehear— Appeal under S, 109-A (2) in suit 
under B. 106, Bengal Tenancy Aot. Bee 
APPEAL (Genebal), No. 1, 46 G. 638. 

(530) 0. XLIII, r. 23. Bee No. 200, supra. 

(631) 0. XLIII. r. 26. Spe No. 200, supra, 

' (632) 0. XLIV, r^. 1. See Nos. 146 and 177, 

supra, 

(583) 0. XLV --Order- bt' Council on appeal 
from Calcutta High Court— Execution of — 
Jurisdiction of Patna High Court, LalJI 
Sahu V. Ral Bahadur Baljuath Soenka, 2 Pat. 
L.J. 684=4 Pat. L.W. 183 = 43 Ind, Oas. 457. 
See Final Part, 1917, Col. 296. 

(633>a) 0. XLV, r. 4. See No. 201-at supra, 

(534) 0. ^LV, r. 5. Bee No. 151, supra. 

(534-0) 0. XLVII, Bee No. 88, supra, 

(636) 0, XLVII, r, 1— Review— When not to 
grant it — Mistake of law arising out 
of conduct of petitioYiers — Whether reuieu; 
may be granted. 

Unless a Court is satisfied that a real 
mistake was made, it ought not to execoise the 
disoietion that it has in any case to review the 
judgment. 

A mere mistake of law, where the mistake 
had arisen from the conduct of the petitioners 
who pray for review, is not in itself a sufficient 
mistake or error apparent on the face of the 
record for the High Court to interfere by way 
of review. Hazra Bardar y. Kuoja Behavl 
Nag Ohoudhury, 44 Ind. Oas. 161. 

Fletcher and Bmitheb, jj, 

(536) O. XLVII, r. 1. Bee Nos. 168 and 
497, supra. 

(637) 0. XLVII, r. 2— Rent suit of later 
date, deoision of— Prior rent suit between same 
parties, decision of, by High Court after deoi- 
sion of later rent suit with valuable observa- 
tions— Decision of High Court if affords new 
matter under r. 2. Boo Review, No. 7, 3 
Pat. L.J. 372. 

(638) 0. XLVII, r. 4 (2) (6)— Discovery of 
new matter- Btriot proof of absenoe of negli- 
genoe— Sufficient cause tor filing applioation 
beyond time. Bee LIMITATION ACT (ISf^S), 
No, 2\, 20 Bom. LiR* 434. 


OIy. Pro. Code (1908)— (Continued). 

(639) 0. XLVII, r. 4 (2). proviso (6)— Strict 
proof, Meaning of— Buffioient oauee for exten- 
sion of time, what is. Bee REVIEW, No. 2, 27 
O.L J. 640. 

(640) O. XLVII, r. 6— Appeal decided by a 
Benoh^of two Judges— One Judge abseni— 
Review applioation heard and dismissed by 
other Judge — Jurisdiotion to so hear review 
—Appeal against order of dismissal of review. 
Bee REVIEW, No. 4, 22 O.W.N. 660. 

(541) 0. XLVII, r, ^—Review of judgment^ 
Appeal against order granting review— Inter- 
ference limited to specific m^ounds, Khoriha^ 
Alam Khan v. Rahmat-ullah Khan, 16 A.L.J. 
899=40 A. 68=43 Ind. Caa. 490. See Final 
Part, 1917. Col. 298. 

(542) O. XLVII. r. 7 ; O. XLIII. r. 1— 
Right of appeal from review given by O. XLIII, 
r. 1— Right if unrestrioted or limited to grounds 
speifified in 0. XLVII, r. 7. See REVIEW, 
No. 9, U.B.R. (1918), 3rd Qr., 104, 

(643) 0, XLVII, r. 8— Decree of Division 
Bench of High Court of two Judges found 
erroneous, giving plaintiff more than he claimed 
—Application for amendment before one of 
them— Jurisdiction of single Judge to amend 
decree — Court in granting application for review 
if bound to reJiear whole case— Re^ hearing of 
case by single Judge without authority from 
Chief Justice — Jurisdiction, Oour Sundar 
Bhowmik v. Rakhal Raj Bhovmik, 20 O.W.N. 
1166 = 34 Ind. Cas. 592 = 27 C.L.J. 326. Bee 
Final Part, 1916, Col, 471. 

(644) Sob. II, 8s. 12, 14 (3)— Period for appli- 
oation to remit award for reoonsideration of 
arbitrators— Limitation. See AWARD, No. 8, 
24 M.L.T. 102. 

(546) Boh. II, B 14 (c)— Scope of, discussed. 
Bee Award, No. 6, 34 M.L.J. 323. 

(646) Boh. IT, cl. 20. See No. 423, supra . 

(547) Bob. II, r. 1. Bee No. 7, supra. 

(548) 8ch, II, rr. 14, 16, 21 — Minor, absence 
of any one to protect— Award, validity of 

Otherwise invalid, '' meaning of— Mis* 

C07ldUCt, • 

Tho partition of property of a joint family 
ooDsisting of two brothers A and B and B’s 
minor son was referred to arbitration out*of 
Court. The next day B improperly purported 
to revoke the submission and never afterwards 
appear&d* in the proceedings either on his own 
behalf or as guardian of his minor son. A 
having br'^ught a suit against B and his sou for 
having tbo award filed and mode a decree of 
Court. 

Held the award having been made in the 
absence of any one to represent and protect the 
interests of B*s minor son and B’s absenoe not 
being shown to have been due to any oonsidera- 
tioo of the merits of his sou’s oase or because 
there was no contention worth advanoing on 
behalf of the son, the award was invalid as 
against the son (a). 
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Civ. Pro. Code (1908)— (Co»/tn«rd). 

Por Abdur Rahim, J.— The invalidity of an 
award for an objection like the above falls 
within the words being otherwise invalid ** in 
r. 15 (c) of the 2nd eohedule to the Civ. Pro. 
Code, and may be urged by way of defence to 
an application to file the awai-d (b), LakshtnI- 
narayana TanCrl v. Rainachacdra Tantrl. 
23 M L.T. 89«91 M.L.J. 7i=-15 Ind. Gas. 
763 

ABOUB RAHIM and OLDFIELD. JJ. 

References :-(a) 22 C. 8 ; 19 C- 334. JR.; U 
O.L.J. 188, Appr, {b) 36 A. 69 (74), R. ! 

(549) Sch. II. r. 16. See No. 548, supra, . 

(549-u) Sch. II, paras 17 and 20— Award ; 
delivered by majority only of arbitrators, and 
not by all, if vahd. See AHBITIUTION, 
No. 11. 47 lad. Cas. Q60. 

(549 b) Soh. II, para. 20. See No. 549-a. 
supra. ( I 

(560) Bob. II, r. 21. floo No. 548, supra. j 

(551) Sch. II, 8s. 18, 19 •-Arbitration out of j 
Court '■‘Agreement io refer disputes to arbi' I 
tration—Accttal reference in pursuance of I 
agreemeyxi — Notice of revocation of reference bp 
one parly to the arbitrators — Subsequent filing 
of suit 1*1 Cou7 t 071 the sayne suf ject matier^ 
Award passed pending s’lit — Validity of awat^d 
—Decree, if can be passed in terms of su^.h 
award— Right of parties to resort to Courts of 
the Realm— AppUcatiu7i for stay under 3, 18, 
natuie of— Adjournment, if amoufUs to stay, 
Appavu Rowther v. Seeni Rowther , 33 M.L. 

J. 177*61.. W< 243 = 41 M. UO. Ssxf Fin il I’ctrL, 
1917, C jI 301, 

(552; Sch. II, p:ira. 1 — Arbilratord, if can 
deoidu qoistion of costs, when ord. c of reiercnco , 
is in t?eneral terun. Sco AllltlTU4TION, ; 
No. 6. 46 lud. Cas. ISI. ] 

I 

(503) Sch. 11, par as "i, fi— Arbitrator icf using , 
to act — Appointment of new arbitrator — ! 
Procedure Arbitration Act \1X of 1889), 1 
3. 8. I 

The pro visions of paragraph 5 of the Second 
Schedule to the Civ. Pro. Code n^iaiing to 1^ 
the appr^intment oi an arbilrnlOL' by a party ! 
in tbe event cf the arbitrator pievinusly I 
appoints 1 refusing to act must be read with the 
previsions embodied in paragraph 2 of the same 
Sohednlc so th ^t both parties must concur in 
appointing an arbitrator in place of the one 
who has fcfu to aot, and the appointment 
does not rest i^olMy with the p iity who has been 
served with a written notice by his opponent. 
Charta Ram v. SajanHal, <39 P.L H. 1918* 
112 PR 1918. 

SHAH DIN, J. 


Civ. Pyo. Code (1908)-(Ccneiudsii). 

(566) Soh. II, para. 14 (c)— Azbitcation with- 
out aid of Court— Deliberation only by soma of 
the six arbitrators kp pointed— Award invalid. 
See ARBITRATION, No. 1, 16 A.L.J- 807. 

(550-a) Soh. It, paras 16, IG— Award, Judg- 
ment in Roo.:rdancG with— Appeal if lies from. 
See APPEAL (GENERAL), No, 98-a, ^6 Ind. 
Gas. 785. 

(556 6) Soh. IT, psra^ 16. See Nos. 40I-'a 
and 556-a, supra. 

(557) Boh. II, paras. 17, 20. 21— Scope of. 
See AWARD, No. 13. 90 P.W.R. 1918, 

(656) Soh. II, para. 20— Dispute about parti- 
tion cf agricultural joint property — Private 
reference to arbitration— Award settling, not 
partitioning, shares. Application to file* Bee 
Award, No. 12, 79 P.L.R. 1918, 

(569) Soh. II. para. 20. See No. 557, supra, 

(560) Soh. II. para. 21. See No, 557, supra, 

(661) Sch III, para. 11 Pro, Code, 

1382, S. 9‘2b Ai^— Meaning of words in- 
competent to mortgage,'^ etc,, in •zection'— 
Execution of decree against immoveable 
properly by ColUctor — Restriction on 
judgment-debtor's power of mortgage, 
Extent of— Restriction absolute. 

The statutory declaration contained in 
S. 325-A of the Civ. Pro, Code of 1882, corre- 
sponding to paragraph 11 of the 3rd Schedule of 
the Code of 1908. that a judgment-debtor shall 
be incompetent to mortgage his property is to 
be read in the exact and plain sense of the 
words and a mortgage created by the judgment- 
debtor in contravention of this provision is void, 
Qaariihanker Balmukand v. Chlnnamlya. 14 
N L.R. 381*16 A.Li.J. 993*36 M.L.J. 733 
(P.C.). 

LORD Shaw, Sir John Edge, Mb. 
AMBER ALI and SIB WALTER PHILLI- 
MORE. 

References 36 B. 510, overruled ; 3 N.L.R* 
172 ; 13 N.L.R. 130. Appr, 

(663) Sch. Ill, paras. 17 and 19— Death of 
some arbitrators before application to file agree- 
ment to refer in Court — Agreement void. See 
ARBITRATION, No. 9, 71 P.R. 1918. 

(563) Soh. Ill, para 19. See No. 662, supra. 
Civil PrcTceedlogi. 

Application to Collector to take action under 
Bombay Hereditary Offices Act— Civil Ptoceed- 
iugs. See LIMITATION ACT (1906), No. 52, 20 
Bom. L.R. 918. 


(6641 Soh, TI, para. 3— Arbitration— Award, 
Fixing of date for filing— Award made before j 
date fixed but filed later -Court, competency > 
of, to receive. See AWARD, No. 4, 46 Ind. Cas. i 
324. ' I 

(655) Soh. II, para, 5. See No< 563, 5|>ura. 


Claims. 

Suit by leading Mirasdar in respect of 
oonynon forest land— Declaration, injunction , 
damages and scheme prayed for— Com hi nation 
ofiC^laimB, validity of. Bee Giv. PRO. CCIDB 
(1908), No. 204-a, 8 L.W. 160. 
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Claim to Attaehod Pfoperty. 

(1) Oiv.Pro. Vo/1908). 0. XXr, 

r. 69 and 0* XXXVlII, r. 8— diwcftment 
bifore judgment'-^Olaim praferred^Ordtr 
on etaim-^Finalilif under 0> XX £, r. 63 
— Whether applies* 

0. XXr» r. 63, Giv. Pro. Oodd, applies also 
to orders oa olaims preforri^d to property 
attaoUed before judgment. Srlmanth Raja 
Yartagadda Malllgarjuna Praiada Naidu v. 
Matlapalll Yirayya, 8 L W. i97^3& M.L.J 
a31»;44 M.L.T. 184«(1918) M.W.N. 699 = 
41 M. 849 = 47 Ind. Caa. 1000. 

WAIiLIS. 0. J , OLDFIEIiD and SESHAGIRI 
Aiyab, jj. 

References M. 33 = 6 L.W. 1Qi,over- 

ruled ; 17 0. 436 (P.O.), R. 

• 

(2) Suit under Oiv. Pro. Code, 0. XXI, r. 63, 
by uuBUOoeSBful olaimani— Burden of proof on 
olaimant. Bee BURDEN OF PROOF, Me. 6, 
34 M.L.J. 295. 

(3) Rejection of claim 4o attached property 
— No invofltigation 'Suit to o^tablisb right — 
Limitation for suit. Bee ClV PRO. CODE 
(1908), No. 327, 46 G. 78,^. 

(4) Diaraisaal of claim for dofanli— Applica- 
tion under O. IX, r. 9. foe ro-bearing— 1*‘(>C0- 
dure in suits if applies to olaims. See CiV- 
PRO. CODE (1908), No. 199. 3 Fat. L.J. 250. 

(6) Claim petition 61od after delay of ten 
months — Order thereon to notify claim to 
bidders, if amounts to order under r. . 68 , 
O. XXI*^Applioabi)ity of r. 63. 8^3 LIMITA- 

TION ACT (1903), No. 113. (1918) M W.N. 598. 

(6) Sale by Official Receiver in insolvenoy— • 
Application by purchaser at sale for rt^moval of 
obstruction to possession by third patty— Juns- 
diotion of District Gouti; to rom'ove obslruclicn 
— Suit to set aside order directing ronoval of 
obstruction. Bsc PttOVINCiMi iNSOIiVENCY 
ACT. No. 16. 8 L W. 136. 

(7) Property ordered to be sold md-r mort- 
gage decree— Claim to such prop ' ty if can be 
preferred or entertained. See REVISION, No. 2^. 
68 P.E. 1918. 

(8) Suit for declaration of right to attached 
property and for invalidity of attachment if 
barred by 8. 42. -BpcoiOc Rehef Act. See 
BPBOIFIC RELIEF AOT, No. 33. 3 Pat. L J. 
182. 

Olog on Redemption. 

Stipulation in usufructuary mortgage for 
disoharge of debt by appropriation of usufruct 
—Provision for redemption on earP'or date — 
Original stipulation to continue in default— 
Clog on redemption if arises See MORTGAGE 
(RBDBMFTION), No. 15, 85 M.L.J. 287. 

Godefendanti. 

(1) Suit for joint trespass against^Defend- 
ante acting in concert^Titlc inone^of, if 
can be relied on by others* 

A defendant who is sued as a trespasBor can 
fely upon the title of Ms co-defendant, if both 


Oo*def aodan ti ^{Concluded ) . 

are alleged to have been acting in concert, even 
though his own derivative title is not proved. 
Bhaoslngh v. Mahtpat. 47 Ind. C.>s. 550. 
MITTRA, A J 0. 

(2) Finding in prior suit on queetion laiBed 
inter sa bet* wocn— Decree in spite of fioding. 
Finding if operates as res judicata or estoppel 
Oiv. Pro, Oedo (190^'). 8, 11— Evidence Aot 
(1S72). 5 115. B e RES JUDICATA, No. 23-a, 
33 M L.J. 740 = 43 led. Gas. 860. 

Coercion. 

Threat by husband to commit suicide ^Indian 
Contract Act (IX of 1872) , N 15 ~ Act forbidden 
by the Indian Penal Code, Ohlkkam Aranil- 
vaju V. Chikkam Seshamma. .32 M.L.J. 494= 
6 L.W. 735 = 11917) M.W.N. 423 = 41 M. 83. 
See Final Part, 1917- Col. 302. 

Colleotoi*. 

roention of doorce by Golloator by 
vircuo ut delegation under Civ. Pro Code — Civ. 
Pro. Code, 1003, Bob.>IlI, para 11, mortgage 
by judgment-debtor against prohibition con- 
tained in — VslidHy of morlgags. See OlV. 
Pro. CODE (1908.‘, No. 661, M N.L.R. 181 
(P.C.). 

(2) Br^'cntion proooodingp, T tansfer of, to 
Oolleclor — Application for leave to bid at 
auction sale in be to Collector and not to Court 
— Setoff, if either Collector or Court can allow, 
Reo Execution of Decree, No c. 20 
Bom. L.U. 708. 

Colourable Traniactloni. 

Two flooumont.j executed on same day— 
Usufructuary morlgago of sir land with cove- 
n uit that luortgiigorB will not set up ezpro- 
pnetary rights— Dtf^’d of rolicquishment of sir 
—Actual possese;.')!) of snob land given to 
moitgagoos —One tfcin.^acLion under colour of 
two deeds— Evksion of law— Covenants void. 
Sec U P. Act rr of 1901 (Agra Tenancy), 
No. 2, 16 A.L J. 329. 

GommlsBlon. 

Hindu lady appearing in public, right of, to- 
be examined in — Costs nf commission. See 
PABDANASHIN WOMAN, No. 2. 22(1 W.N. 147. 

CommliBlon Agent- 

C I. P. oentraot— Purchase of goods uflder, 
from a Commiaaion Agent— Agent, if a C.I P, 
vendor -Agency, whether still Bubeis^s— Goods 
purobr.€ed on principal's behalf and at bis risk 
— Outbreak of war while goods are in transit 
in an enemy bhip — Loss, whether to bo borne 
by the agent or by the principal— Indian 
Contract Aot (IX of 1872), B. 333 — Agency 
between vendor and vendee— ECFeot cf, on 
C.I.P. contract. See PRINCIPAL AND AGENT, 
No. 7, 36 M L.J. 184. 

CommlBBloncF 

(1) Commissioner ^Report---Examinalhn, 

It ia within the discretion of a Judge to 
accept the report of a commissioner. 
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Oommliiloner^CConoIudad). 

A Coart ia bound to see some real ground for 
examining a gentleman who bad undertaken 
the duty of the OjQmmissioner. It has a disore' 
tion in suoh mat^r to permit or refuse a party 
to examine the oommioaioner. Ghowdhury 
Jadavendra Nandao Dae Mahapatra y. 
Gajandva Naraln Das Mahapatra, ‘J8 O.L J. 
303 a 47 Ind. Oas, 650. 

FIiETCHBR and I’ANTON, JJ, 

(2) Reniunflration to commissioner lor making 
local investigation — Suit pending before 
Subordinate Judge— District Judge not 
empowered to disallow remuneration. 

Where a oommissioner claimed remuneration 
for making local investigation, the matter of a 
suit pending before a Subordinate Judge, a 
District Judge has no power to disallow a 
portion of the remuneration. The matter 
should be dealt with only by tho Subordinate 
Judge. Panchanao 8en y. Madhu Sudan 
Malltk, 44 lad. Gas. 496. « 

TEUNON and NEWBOULD, JJ. 

/2e/erence :^34 Ind. Gas. 865, Appr, 

(3) Report of, how to ba used. Bee Mao, 
Act I OP 1900 (Malabar Compensation 
FOR Tenants’ improvements), Nfo. i, 35 
M.L.J. 319. 

(4) Date fixed for appointing oommissioner 
^Failure of defendant to appear-- Proooduro. 
See APPEARANCE, No. 1, 43 Ind. Oas, 537. 

Oommon Carrier. 

(1) Right of consignee to insist on carrier 
weighing goods before delivery— Refusal to 
re-weighf if refusal to deliver— Right of 
co7i3ignee to weigh and charge for shortage. 

Defendant Stoimer Oompiuy who wore 
common cairierd used to allow consignees of 
goods by their boat-, to inspect them before 
granting receipt in the delivery book and have 
them re- weighed (if so demanded) in oaso of 
suspioion of short weight and enter the short 
weight in the delivery book. The plaintiff’s 
agent without making any suoh inspeotion 
paid the freight, signed the Bill of Dading and 
gave a dlqar receipt ia the delivery book of the 
Company, but did not take aotual delivery as 
he found some of the bags damaged. He then 
ask^d tho Company's servant to re- weigh the 
goods and this being refused did not take 
delivery. The thereupon sued the 

Company for th^' price of the goods. 

Held— That the suit must fail ac refusal to 
re- weigh did no<i amouut to a refusal to deliver 
the goods. 

The mere faot of the plaintiff’s agent accept- 
ing delivery and granting a clear receipt would 
not have taken away hiri right to oompenaation 
for proved los.^ of any portion of tho consign- 
meat in transit or ia the oustody of the 
Company, tho position of the latter being that 
of au inmter. He might weigh the goods 
himself ana claim the price of tho shortage in 


Oommem Oavrier— (Oon^inued). 

weight. Ramjaih Agra walla v. India 
General Navigation and Railway Co.. Ltd., 
22 C.W.N. 310. w 

K. R. Chattbrjbb and Newbould, jj. 

Rehrences \-Xb C.L.J. 311 ; 39 0. 311, R, 

(2) Claim for compensation for damage done 
to goods— English law— Right of common 
carriers to limit Uability by express terms 
—Bill of lading— Period of limitation for 
suits filedunder speoial law, whether. subject 
to ike general provisions of the Limitation 
Act, l^QS—Ktrachi Part Trust Act, S, 87. 

In a suit for oompenaation for damage caused 
to a cargo by common carriers by sea and where 
the parties agreed by a clause in the Bill of 
lading that the English Law should be applied 
in the case, held that under the English Law 
it would be open to a firm of oommon carriers 
to limit their liability by a writing suoh as a 
Bill of lading. 

For a suit claiming compensation for damage 
done to a cargo agaitist the Karachi Port Trust, 
the period of limitation should be calculated 
under B. 87, Karachi Port Trust Act, 1886 
and the Easter Holidays and Vacation should 
not be excluded from the oomputatio,n under 
8. 4 of the Indian Limitation Act, 1908, as 
the general provisions of the Limitation Aot 
are intended only to apply to suits falling 
within the sohedule of the Aot. NoosaJI 
Ahmed and Go. v. The Ailatlc Steam Navi- 
gation Go., 45 Ind. Cas. 168. 

HAYWARD, A,J.O, 

References .— O.W.N. 721; 19 W.R. 6; 
18 0. 368 ; 18 M. 99 ; 34 M. 505 ; 38 M. 92 ; 34 
A. 496, Appr,\ 39 M. 593 ; 33 B. 116, R, 

(3) Suit for recovery of price of goods lost by 
ferry licensee through collision— Ferry 
licensee if bailee or carrier — Liability of 
common carrier not dealt with in Contract 
Act— Contract Act, S- 151, if protects ferry 
licensee— Principles of carrier's liability— 
Carriers Act (III of 1865), 8s, 2 and 6. 

The plaintiff sued a ferry licensee to recover 
a certain sum of money, being the price of 
goods made over to the defendant to be ferried 
across a river. The goods were lost by the 
sinking of the boat containing them whioh was 
stationary, when it was struck by a steamer. 

Held that the defendant was in the position 
o! oommon carriers, i,e,, persons bolding 
themselves out as carrying on the business 
of carrying the goods of all and sundry from 
place to place, and that he was not a bailee 
who could take refuge under B. 161, Oontraot 
Aot. 

The duties and liabilities of a oommon 
carrier in India are governed by the principles 
of the English Oommon Law, in oonjunotion 
with the provisions of the Oartiers Aot, and 
notwithstanding some general expressions in 
the chapter on bailments,” the responsibility 
of a oommon carrier is not within the Oontraot 
Aot, while a oommon carrier unless he is 
pioteoted by a speoial oontraot or by 8tatute/*ui 
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Oommon Oarrlev— 

liable aa the insacei of goods, that ia he is 
reaponaible for every iojary to the gooda 
oooaaioned by any meana whatever, except 
only by the aot of God and the King’s enemies. 
Haaog Po Taw v. Haramdl Mlaeay, U.B.B. 
(1918), 1th Qr., 120»50 Ind. Gas. 662. 
BAUNDEBS, J.O. , . 

Beferencs ^ 18 0. 620, F.; 27 G.L. J. 6i5 ; 1 
O.W.N. 329. D%9t, 

GomQiatatlon of Rent. 

(1) Elements tor oonsideration in determin- 
ing oommutation — Courts {o consider plea of 
tenant that rents actually levied daring dooen- 
nial period exceeded what was legally due. See 
Mad. Act l of lOOS (Estates liAND), 

•No. 12, 36 M.L.J. 517. 

(2) Order made with jurisdiction by Revenue 
Oourt for— Propriety of such order if question- 
able by Qivil Oourt — Duty of Civil Court to see 
if suoh order is passed with jurisdiction . See 
JURISDICTION (GENEBAAi), No. 1.45 C. 7G9. 

Go-mortgagee. 

Payment by mortgagor to one oo- mortgagee 
if valid discharge. Bee'MOBTGAGE (GENE- 
RAL), No. 4, 22 C.W.N. 1021. 

Companiei Act (VI of 1882). 

(1) Bs. 38, 39— Swat hy share- 
holder for same-- Limitation— Indian 
Limitation Aot (IX of 1908), Art. lUi— 
Regisieredt meaning of — General Clauses 
Act (X of 1897), <8. '3, cL 45. 

A suit by a sharoholder to recover the amount 
ol dividend duly declared as payable to him is 
a suit for oompensation for the breach of a 
contract in writing registered and is governed 
by Art. 116 of the Limitation Aot. 

The dividend is due to him under the terms 
of the memorandum and the special Actioi^e of 
Association, if any, and if there arc uo spcolal 
Articles of Association and in so far as they aie 
not inoonsistent with them, the provisions in 
Table A appended to the Indian Companies Aot 
and the Memorandum and the Articles of Aaao< 
oiation as are by law required to bo rogistorod 
under B. 38 of the Companies Act, the pcovi- 
eions of Table A to the Aot in so fB£ as they ard* 
applioable are deemed to be part of the Ar^.ico':^ 
of Association. 

The term “ Registered ” in LimiUi. . ;j 
Aot must be read as defined jn t^e 
Olauses Aot of 1897 and it meacs registsr^.d 
under any law. general or special. Ripon 
Pfosi and Sugar MIU Co., Ltd. v. Venkafea- 
rama Ohetfty, 8 L.W 364=35 M.L.J. 256=24 
M.L.T. 246. 

WALLIS, O.J. and BBSHAGIRI AlYAR, J. 

(2) 8. 39. Bee No. 1, supra, 

(3) S. 169— Appeal — Order in winding up 
proceedings under that Act— Order passed 
afternew Act came in force— Order direct- 
ing preferential payment. 

An order direoting a preferential payment to 
br madi to a oroditoc is one which relates tn I 


Companies let (1882)-(Concludedh 

and is an incident of , the winding up, and the 
right of appeal ia an incident of the winding. 

When the liquidation of a company began 
under the Aot of 1862 but the order complained 
of was passed after. the Aot of 1913 was passed, 
held notwithstanding, that B. 169 of the Aot of 
1882 would govern the right of appeal and 
oonedquently no appeal lay. The People’s 
Industrial Bank. Ltd. v. Hav Kishen Lai, 16 
A.L.J. 70 = 43 Ind. Cas. 642. 

R1CHARD8, C.J. and BANBRJI, J. 

Oompanlei Aot (VIl of 1913). 

(1) S. 104 (1) (b)—Debenlurc‘deed— Share 
allotted under provisions of deed —Allotment os 
fully paid up share otherwise than in cash, 
Messrs. Haion and Roblogon v. The Registrar 
and Asst Registrar of Joint Stock Companies, 
Madras, 33 M L.J. 474=6 L.W. 706=(1917) 
M.W.N. 776 = 41 M, 307. - Bee Pinal Part, 
1917, Col. 305. 

S, ni— Liquidation of company during 
pendency of suit— Application to conftntM , 
suit if can be granted— Question not satiS" 
factorily determinable in winding up pro- 
ceedings. 

Under B. 171, Companioo Aot, leave to pro- 
ceed with a suit against a Company, after the 
oompiny has gone into liquidation, should, as 
a go:t>3ral rule, be given only whore some ques- 
tion arises that cannot be satisfactorily deter- 
mined in the winding up proooodings. Jawahir 
Singh Sundav Slogh v. Spinning and Weaving 
Mill Go., Ltd., Shahdara, 93 P.R. 1918 = 101 
P.L. R. 1918 = 170 P.W.R, 1918 = 47 Ind. Gas. 
1005. 

Broadway, j. 

References Wilson v. liatal Investment Co,^ 
36 L.J, Gh. 312 ; Life Asmrance of England, 
34 L J. Oh. 64; Pool Firebrick do., 17 Ep, 
268, R. 

(3) N. 171 - Appeal— Revision— Leave of 
Court not necessary. 

Held, by t^o Poll Bench, thai< an appeal on 
an tpplicat.i'.n foe revision arieiag out of a suit, 
in vvbijii a c.^mpiviiy was the plaintiff, does not 
coma wifbiu Iho purview 'if B. 171 of the’ 
Indian Comp.AniLS Aot 'Vi‘ xj? 190) and that 
it c'ln be iajjC'itUt^d or I*''’ v-’ir.-h without 

the loava of the C Gh'sudhrl Kllhen 

Singh Y, Induiti'I Rank of India In Liquida- 
tion, .T^r.L.R (F.B.) = 62 P.R. 1918 = 
47 Ipd. (Jis. 392. 

OHEViy and Shadi Lal, jj. 

Rcference:—\ 2 f 01 P.R. 1916, overruled, 

(4) Sfi. 186, 200, 201— Order of payment 
under B. 186 — Court to which application for 
i.{S execution should bo made. See EXECU- 
TION OP Decree, No. 28, 92 P.R. 1918. 

(5) a. 200, Bee No. 4, supra. 

(6) 8, 201. See No. 4, supra. 

(7) 8. 235 — Company oaluntarily wound up 
•Secretary's denial of liability for fnoniss in 

his hands on deniand therefor by liguidaior 
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Companies Aot(l9i3)' (Concluded}, 

Secretary whether agent or trustee— Liability to 
pay interest on sum— Liability ot legal repre- 
sentative of Secretary. Oaneia Beturam v. 
RamaiwamI Serval, 33 M.L.J. L.W. 

6a0-(l9i8j M.W.N. 1. Sfte Final VAtt, 1917, 
Col. 309. ' 

Company. 

(l) Winding tip —Co. ..tr iiuioru — Application 
for shares— Absolute or coniiitionai. L B. 
Powell Y. F, Sen, 16 A.L J. 893-40 A. 45 = 
43 Ind. Oaa. VoL Soo PiuaI Par^, 1917, Col. 
311. 

(9) Shares —Saks of shares by share-holder 
through Company -- Manager of Company repre- 
senltng that shares had been sold^Payment of 
purchase monty Share holder -Manager not 
selling shares but keeping them with blank 
transfer — L'^q nidation of Company* a affairs — 
Share-holder placed as contributory— Liabtlily 
to pay call money —Miaiepresentation by 
Manager, Narotara Morarji Ookaldaa*v. 
Indian Specie Bank. 19 Born, L.R. 186 = 88 
Ind. Cas. 7i7 = '42 B. ‘iC4, SiS Final Pars 
1917, Gol 311. 

(3) Liquidation of company— Payment of 
call as contributory by pledge of shares— Pledgee 
not entitled to recover c ill money from pledgor. 
Blrdlchand JivraJ v. Standard Bank, 19 
Bom. Li.R. 341 = 40 Ind. Caa. 167*42 B. 169. 
See Final Pare, 1917, Col. 310. 

(4) Liability to pay inconhh tax— Preference 
of share holders Ordinal y share holders — 
Lxome Tax Act (II of 19S(3), Ss. 4, 11, 12, 
Sch li.pirill—lnoome Tax {Amendme.nt) Act 
(V of 1916). Pnruahotaradaa Harklniondas 
V. The Central India Splnnlrig. Weaving and 
Mfg. Co. Ltd, 19 B.)ra. L.K. 665 = 41 Ind. 
Gas. 969*42 15. 679. See Final Part, I0i7. 
Col, 309. 

(6) Winding up of- Call on contributories, 
order of Court for —Application to Court 
for order to be by proper petition ”NoCice, 
Necessity of seivzce of. 

The loandatiou loc making an order for a 
general call on contributories is that a petition 
should be presented to the Court under r, 53 (of 
the Euleal' framed under the Companies Act), 
which requires notice in Form 34 to bo served 
four clear days bafotc thj date of bearing on 
each oontr: outcry, unleFts tho Judge directs that 
the pcrtjou.vl r.ofvico U dispensed with aad 
adverri-ement hj 35 be subatitutod there- 

for. If an adv^ru^cment has to be made, it 
should be puulidbrd .^nlTioiently early so as to 
enable non-resident nontiihutorics to attend the 
Court in response to T.hc! generM notice and to 
show OAUSO on the lized d'^te Raj Kumar 
GIrJa Nandan Singh y National Incurance 
and Banking Company, Ltd . i PJEI. 1918 = 
41 Ind, Cas. 139. 

8HAD1 LaL. J. 

(6) In llg.iidat%cn— Fixed deposit in favour 
of fioo persons— Not payable to either or 


I Comp%us--[Conclu4e,d). 

survivor— Liqujideitor if bound to pay divi- 
dend without obtaining discharge from all 
depositors. 

Where a fixed deposit receipt was in favour 
of five persons, and was not payable to “ either 
or survivor,” held that a liquidator was not 
liable to pay dividends to any one or more of 
the joint holders of the fixed deposit receipt 
without obtaining a discharge from all 3f the 
said holders or their representatives. Gokal 
y. Official Liquidator, 38 P.R. 1918 = 47 
P.W R. 1918 = 44 Ind. Cas. 848. 

Broadway, 

(7) Liquidation — Share-holder’s tight to bo 
removed from the list of oontributories, princi- 
ples governing— Liability as oontributory how 
far affected by fraud or misrepresentation—^ 
Share- bolder when can have his contract to 
take sbares set a^ido— Repudiation. See 
CONTRIBUTORY, No. 2, 42 P R. 1918. 

(8) Purchfise by father of share, in name of 
son — Liquidftiion —Fisher personally liable to 
eoDlribiite. See CONTRIBUTORY, No. 3, 61 
P.R. 1918. 

!► 

(9) lyquidatirg Court, refusal by, to give 
priority to partioular debt— Regular suit for 
declaration of priority if lies after .such refusal 
—Review.. See LIQUIDATION, 40 P.R. 1918. 

(10) Right, through liquidator, to apply for 
leave to sue as pauper. Ses PaupRB SUIT, 
No. 2, 34 M.L.J. 421. 

(11) Company in hquidation — Pro-'^noto taken 
by liquidator for money duo towards sbareH— 
Suit on pro-note, Dipmissal of, on merits— 
Liquidator’s right to fall back on original cause 
of aolioQ — Inoompotenoy of Liquidation Court 
to reconsider queRtion — Merger of original 
contract into pro note and novation of aontraot. 
Soo RES JUDICATA, No. 42, 87 P.W.R. 1918. 

Compeniatton. 

(1) Trespasser dispossessing actual cultivator 
—Compensation— Principle of calculation 
of mesne profits. 

It is not open to a trespasser to dispossess an 
.actual cultivator, and then to sub-let the land 
to a third person and subnequonlly claim to 
oompensate the rightful oooupant only to the 
extent of what be may have by the sub-letting. 

Whore the porson dispossessed by a trespasser 
is himself a cultivator of the land in dispute, 
tho profits to which he is entitled are those 
that the wrongful holder might have obtained 
by actual oultivation with due diligence, 
Govlod Madho y. Obasu, 43 Ind. Cas. 68. 
BTANYON. A.O.C. 

(2) Collection of rain walot— Damage to 
adjoining wall— Liability to oompensate the 
owner. See ACT OF GOD. No. 1, 21 0 0. 995. 

I * (3) Land Acquisition Act, S, 123— Compensa- 
tion *10 be paid for acquiring ^stono quarry— 
Mode of oaloulatioD. See LAND ACQUISI- 
TION APT 1 OF 1894, No. 11, 44 Ind. Oas. U 
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Compaosatlon— (CoMcZudad) . 

(4) Compohory ptirohaBe<-Oompen8afcicQ, its 
meaning ao^ determinatjon. Bee BOM. Act 
III OF 1901 (DISTBIOT MUNIOIPALITIES). 
No. 2, 44 Ind. Gas. S68. 

(5) Improvement by tenani^-t^ompensation 

olaimed by tenant, amount of. Bee OUDH 
A01<.XXU OF 1886 No. 1, 46 lad. 

Caa. 937. 

(6) Suit by dispossessed tenant for oomponBu- 
tion Against landlord after more than one year 
from dispoBsession having obtained deoree fcom 
possession — Bait if oognisable by Civil or 
Revenue Oonrt. See Jurisdiction (Rev- 
ENUB COURTS), No. 8, 90 P.B. 1918 (F.B.). 

(7) Ownership of land in proprietor— 
Tenant, a lioensee to oooupy abadi land — 
Apportionment of oompensation awarded under 
Land Acquisition Act. See (Land ACQUISI- 
TION), ACT I OF 1894 No. 1. 45 Ind. Caa. 654. 

(8) Suit for oompensation for injury to goods 
in the possession of Iffailway Company as 
carriers — Limitation. See LIMITATION ACT, 
No. 117, 46 Ind. Caa. 173. 

(9) Purchase of propf^rb'y from limited ownor 
— Imptovementa efireoted — Whether purchaser 
oan claim oompensation. See TRANSFER OF 
PrOPERTY'ACT, No. 16, 45 Ind. Ca.s. 212. 

OorapolUlon-deed. 

Afonep suit on halchitia — Compromise 
petition in, creating charge on immoveable 
properly — Begistratimt NecesHly of — 
Registration Act (XVI of 1908), 8, 17— 
Meaning of. 

The compromise petition in a suit to recover 
money on a haichiUa^ provided that a decree 
should be passed in favour of iho plaintiff and 
to secure the payment of the dcorc*tal amount 
the defendant also hypothecated certain im- 
moveable properties, 

Heldt that the mortgi&go was altogether 
outside the scope of the money suit aud was 
given not by any judicial deoiniurj of the Court, 
but by the defendant, and that the document 
required registration under the provisions of 
the Registration Act. 

A composition deed dues not mean a deed* 
composing differences ; it is a deed by which 
a debtor compounds with bis creditors. Goita 
BehafI Oe v. Gosta Beharl Lumanta, 16 Ind. 
Gas. 243. 

Fletcher and Shamsul Huda, jj. 

OompouDd Interest. 

(1) Mortgage — Covenant in, tc pay, with 
sis monthly rests if amount not paid withiu a 
year, il'penal. See MORTGAGE (SUIT), No. 2, 
47 Ind. Cas. 649. 

(2) Lender seouting for bimaeli oqmpound in- 
terest after long delay and neglect by borrower 
to pay debt or interest, if uuooneoiouable — 
When claim to compound intcrejl may become 
oppressive. See UNOONBCIONABLE Bargain, 
No. 1. 16 A.L.J.'QOd (P.G). 

*’(3). SeglNTBRBBT. 

21 


.Ooropromlae« 

(1) Compromise of a claim^CMtsideralien-^ 
Claim must be bona fide— Mimanshapetra 
obtained from gttardian of infant by 
setting up false will. 

A died in 1902 leaving an adopted son, B, 
and a daughter, P, who was married to one G. 
B died in 1900, leaving as his heir P’s son E| 
then an infant, only two or three months old. 
About this time certain agnates of A set up a 
will by A under which they claimed A^s estate 
as from the death of B aud G and they pur- 
ported to settle the dispute by a mimanshapatra 
whereby G, on his sou’s behalf, gave certain 
portions of the estate left by B to the other 
party. Ou the validity of the mimanshapatra 
being challenged by P on behalf of her son E, 
in a suit for partition brought by her against 
the other party lo the deed ;* 

HeZd, that, though the latter could not be 
cicpeoted and were not obliged to prove the wUl 
in solemn form in the present litigation, it was 
njoessary for them to show that there was a 
will and that upon that will they had a claim 
whioh was made honestly and in good faith (a). 

Heldt on the evidence, that there was no 
will, and the claim put forward on its basis 
was not honest or bona fide^ but merely a 
sham oJaim with a view to induoing G to give 
some of the infant’s property in their favour : 
aud that upon the questton of the validity of 
the mimanshapatra, the pobilion of the infant 
was difierent horn what would have been G's 
position had be executed Ibo deed for himself. 
Krishna Chandra Datta Roy v. Hemaja 
Sankar Nandhl MaBuradar, 22 O.W.N. 463 »» 
45 Ind, Cas. 477. 

CHITTY and BbACHCROFT, J.S. 

Boferences: — (a) Miles v. New Zealand 
Alford Estate Co., L.R. 32 Ch. D. 266 (1886) ; 
Co£j/£ V. Wright, 1 B, h.nJ 8. 559 (1801), B. 

(2) Decree embodying a compromise, tohich 
goes beyond the land in dispute — Whether 
successor Munsif has jurisdiction to set 
aside the deirdt. 

Whore u deoroe em bodies a compromise whioh 
went beyond \he> land lu dispute in the suit, 
held that the suooessor Munsif bad do juris- . 
diction to set aside the decree oae^cd by his 
predeoeysor. 

SewbZfl It may be that the M^insif who 
tried a suit, should not incorporate in his 
decree portion') of a ooni promise which did»not 
relate to lands in dispute before him. Mahadeo 
Pahan v. BIsseiBar Ram, 43 Ind. Cas. 772.'; 
CrJAMIKR; C J. and Sharfuddin, j, 

(3/ Compronuae going heyotid questions in 
dispute — Whether adwisUbU in tvidence 
in subsequent suit as admuuions. 

Where a compromise wont beyond the 
questions in di;ipute between the parties in the 
case, held that the oompromice iS' admissible 
in ovidenoe, in a sub^rquoiit suit, for the 
purpube of proving that parties in the previous 
suit uumiitsd tbo faols embodied in the corn- 
prom uo. Mahadeo Uraon v. Etwarla, 43 
Ind. Gas. 776. 

CHAMIBR, O.J. and SHARFUDDIN, J. 
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Gompromlae— (Continued). 

(4) Compromise-^ Whether can bind persons 
not parties to it— "Jurisdiction of Court to 
pass order affecting persons not parties to 
compromise. 

No oo4 oau be bound by n coiiipromieQ to 
whioh he was not a party 
A landlord obtained an execution sale of a 
raiyati holding and recovered hia decree 
amount and the balance of the sale-proceeds 
was taken by one of the judgment-debters as | 
the cepresontative of ihe rest. Then, a morl- | 
gagee who had previously purchased the 
holding in execution of his mortgage decree 
applied to have the sale set aside under O. XXi, , 
r. 90, Giv. Pro. Code. The mortgagee and the | 
auction-purchaser entered into a compromise to 
have the sale set aside on payment: of some 
money by the mortgagor to the auoUon pur- 
ohaser. The terms of the compromise cannot be 
enforced against judf/jzieot debt rp who arc no 
parties to the compromiije, The Court has no 
Jurisdiction to make an order on the compto- 
mise petition affecting the judgment-debtors, 
nor can such an order of the Court be enforced 
against them as they wrre no parties to the 
compromise. Abdul Karim v. UeheFnnegsa, 
45 Ind. Cas. 33. 

Richardson and Bbaciicuoft, jj, 

(6) Gourtt Pow:r of, to record— Repudiation 
by one of the parties— Power of Court to 
enquire into and give effect to — Bengal 
Tenancy Act (VIII of 1885). S. 147-4. cl. % 
Courts are empowered to enquire into and 
give effeot to a lawful oompromiHS adjus' raent 
or saiisf action of a cuit by tho parties even 
where one of the parties repudiated and receded 
from it afterwards m Ouait. 

8. 147 A, ci. 2 of th? Pf ngal Ttrnncy Act 
clearly empowers ihe Cour:< to }/ivo nQcciu to a 
compromise and pari a decree accordingly 
even if the parties .‘3ub.iequently retract f.-'orn it. 
Uttim Aahu v. Arzanl, 16 Ind Gas. 2.«9. 
Miller, c.j. and Jwal.a Prasad, j. 

(6) Civ. Pro, Code, Applicability ofJoCovris 
censtituted under the Land Revenue Act 
—Compromise in mutation proceedings on 
bthalf of minor entered into withotU leave 
of Court, Validity of— Revenue Courts- 
Held, t'nat tho provi.sions of the ' odc of Civil 
Procedure do not apply en bloc to pvoouidingi 
ineCourta cotidliiutcd under the L'^ncl Rovenuo 
Act. 

A minor wa*] represented iiiocrta'ii nnuUiiou 
ptooeedingB by cider brother, who fiotia fide 
entered into a j''rrprom'.ro with tho other party. 
The leave cf i boCoMr' , required by 0 XXXIT, 
t. 7 of the CjV. pro C-''do, was, however, not 
obtained foe his pcttUment:* Held that tho 
compromise w r not lai raoroly for wint of 
such leave. Harpal Singh v. Sukhranl, 21 
0 . 0 . 220 . 

Lindsay, j.c. 

<7) Calculated to diam(mb)r rccv'gnisssJ sub- 
division of bhag - Validity. Sue BOAI. ACT V 
OF 1862 '.HUAGDARI and NARVADABI), 20 
Bom. L B. 342. 


Coiiiprom1i0*-(Co9tc{u(2ed). 

(8) Separate petitions by pJaintifif and defend- 
ants of a .uit for passing decree— Court not 
taking the separate p'elitiprjs as lawful oom- 
pcomibo - Effe ct on appeal. See GIV. PRO. 
CODB (1908), No. 400. 44 Ind. Cas. 145. 

(8 a) Advance of money to dnance litigation 
—Agreement to shard ih properly on sucopgs — 
Default by lender to pay full amount— Lien in 
respect of mon^y advanced— Lien on amount of 
compromise in a particular mantior — Oompro-' 
mise in a difitfrent manner. Lien how affected 
by. Bee CONTBAOT, No. 8, 47 ind. Gas. 563. 

(9) Defamatory statements made in plead- 
ings in civil suit — Compromise of suit^ 
BubsequenL suit for damages "Maintainability. 
See Defamation, No. 2, 21 O C. 321. 

(9-a) Of buna fide claim— Hindu widow, By, 
VaLdity of — Burden of proof in case of allega- 
tion of ficl-usion. Bee HINDU LAW (WIDOW), 
No, 11 d. i7 Ind. Oa.^. 697. 

(10) Compromise or settlement, when binding 

- -Ignorant abandonment of right, not sufdu- 
eiit, Soj MAHOMEDAN law (GtIFT), No. 1, 
28G.L.J. 3tl6, ^ 

(11) Pact defiling wi‘ n matters outside ruit— 
Incorrocation of oom promise in decree — 
AdmiK^'nibility in evidonoe without regifitvation. 
Sec UEOi.STiiATION AUT, No, U, 3 Pal, LJ. 

2ufi 

(IJf Pu«i!ioa of, ri.ddre«>s'jd to Court request- 
iii«< diamie^al of suit on ground of ibdjustment 
oufc of Oc.urt— N.)L •-.nsiicabio under Rogistra- 
tion Act (V.m„ 3 IV ( i). See WITHDRAWAL 
OF SUIT, No. 16 In.'. Cfls, 0^3. 

(ax 6) Gcmpro»e):'<e r- t!Li:»u riv^traming powers 
of alienation of Hindi! widow, Cviriatruotiou of, 
Sae JUDICIAL )*ROGEi:dino, 17 Ind Gas. 710. 

Ccmpeoraisc-dccrec 

(I) Cumproyjiiso, decree on — Plaintiff to cxe- 
cute daree on payment or deposit of sums 
of vvney — Money remitted by money-order 
— No depobit as nquired by decree — Mort- 
gage made by defendant as preliminary to 
sale of property p't ovided in cojnpromise — 
Whether decree executable, 

1 n a buit for dnwor a deorro was made in terms 
of tho oompromise entered iuio in tho suit. The 
lerTO'J v^ore fJ) that the de^:;!'’}in{i would Fell to 
tht. pl^inUff propsriy worth Ra. 12,000, (2) that 
tho pliinfifF wfs to pay a deposit in Court 
the price * 0 ? the stamp, the registration- fee 
and anuiher bum of Rs. 15 and if he did 
not do 80 hifl ciaira would stand dihini«Qod with 
ro>ts except (or (he sum of Rs. 700 due to a 
oroditor, and <8) that an agreemr'nt, wag to ba 
executed within three nicnths from its date 
containing (he terms of tho (5ompromise. The 
ar.rcomenb v/ib in fact exooutod and it contain- 
ed liyp('thc;t». on r ( (bo very property whleh 
was.tn bo sold to the plaintijEf by tho defendant. 
The plaintiO, however, remitted the price of the 
stamp, the registiation-lee and tho sun} of 
Bs. 15 by money-order to the defendant which 
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Coroproulie* decree-- (Concluded ) , 

was refused by the latter. The plaintifl then 
applied for the execution of the decree and he 
asked for the sale ti property, The defendant j 
objected that the price of the etampi the regia ' 
tratioo-fee not having been paid or deposited, 
the plaintiff lost hie right and that ihe plaint.fE 
oould not apply for eale^but must bring a amt 
(or sale on the mortgage*; held (1) that the 
mortgage was a collateral aecnrity and the , 
plaintifl could sell the property to realise his 
claim JAS a money decree ; i2) that the remit- 
tance by money-order was not a “payment ** 
under the oompromlse. liMyet-uilah Khan 
V. Haihmat-ullah Khan, 16 A.L.J, 472 » 

4b lud. Caa. i9d. 

BlGHARDS. O J. and BaNBRJI. J. 

* (2) When appealable Vakalai containing 
power to oompromUe, construction of. Thenani 
mal Y Sokammal, 22 M L. r I49~4i M. 2d3. . 
Boo Final Paru, 19I7» Col. 313, | 

(31 Higher interest in compromise decree^lf ' 
fecoverabte-- Penalty— CoiHract Act, 8. 74. 
Qaurl Outt v. Oohan Thakur, 2 Pat L.J. 
673^4 Pat. L.W. 20d = 43 Lad. Oas. 459. See 
Final Part, 1917, Col. 3 14^ 

(4) Failure by dofendarit to endorse promis- I 
Bory notes — Execution cf terms of decree — * 
Procedure if* by suit or in execution proceed- 
ings, See CIV. Pro. code (1908|, No. 80, 
(1913) M.W.N, 333. 

(5) Consent deoceo, what is- -Decree based 
on oompromiae if — Appeal if lies from Buoh 
dooree — 01^, Pro. Code (1908), S. 96 (3), 

O. XXlll, r. 3 See CONSENT DECREE, 
No. 1, 46 Ind. Cas, 776. 

(6) Heveisioners if bound by award or com- 
promise decree against widow. Bee HINDU 
Law (WIDOW), No. 7, 20 Bom. L.R. 947, 

(7) Registration of, if neoesaary— -Proof of 
illegality of. Onus of. Saa MALABAR LAW, 
No. 6, 36 M.L J. 61. 

Gondiilonal Decree. 

Sale of land — Promissory note as part coosi- 
deration—Dispute regarding title of laud in 
question — Suit on pro-noto— Conditional 
dooree— Validity. See PrOMISBORT-NOTE, ' 
No. 1, 43 Ind. Cas. 561. 

Gonient. 

(1) Sale of Hindu joint farnily property — 
Long silence of members of family entitled to 
object to sale— Silonce if amounts to ponsent to 
sale. See HINDU LAW (ALIENATION), 
No. 13, 21 O.C. 166. 

(2) Of parties, if can confer jurisdiction. See 
Jurisdiction (General), Nu. 6, 45 ind, 
Cas. 920. 

Gonient Decree, 

(1) What is—Dectee based on compromise it^ 
Appeal if lies—CiVt Pro, Code (V of 1908), 

5. 96 (3). 0, XXHI, r, 3. 

Every decree which has incorporated an 
agreement, compromise or aaiisfaction ordered 


Gonient Deetee--{Qoncluded), 

to be recorded under O. XXHI, r. 3, of the 
Oiv. Fro. Code, is not ipso facto “a decree 
paased by the Court with the consent of parties'* 
within* the meaning of 6. 96. i3) o< the 0 de. 
It may deal ouly wiib a part of ihe aubjeot- 
matter of the suit or it may be a ciiniesLed 
agreeipent, compromise or tiaiihlaciion which 
has been the subject cf an isbuc, trial and 
deoisiou by the Court. 

The right of appeal generally given against 
all deotees by B. 96, eub-8u. J and 2, Oiv. Pro. 
Code, is only withheld by sub S. i3) in the case of 
decrees passed with the ooueent of parties. Sub- 
B i3i is limited to the case where the parties 
luvue the Court to pa'^s a partioulur decree and 
the Coart acts accordingly* 

A decree based on a fiudn.g 4 lived by ihi^ 
I'Ourt against the ojuaont 01 otif< par<y, to the 
efleot that the matter m dispute nas been 
oompromised, coula not be described ms a decree 
passed with the oousenb of parties and B. 96 '3) 
haj^ therefore, no appliuar.iou to it. 

Ad alleged oompromiiiC said to have been 
fully aotea on by me defendant was pleaded in 
bar of the suit and the plea was held established 
and the suit dismis'^ed. Such a decree oannet 
properly be desoriued as one made under 
O XXHI, r. i3) of ibe Civ. Pro. Code. Renuka 
V. Onkar. 46 Ind. Cas. 776. 

BTANYON, A.J.O. 

(2) Canoellation of, by parties without aid 
of Court. See AWARD, No, 10, (t9l8| M.W.N 
695. 

Coniequeutlal Relief. 

Suit for doolaration am; Couzt.fco payable 
in rospoot of. Bee REVENUE SALE, No. 7. 
3 Pat. L.J. 448. 

Oonslderatlon. 

(1) Adequacy of— Contract A(.t (fX of 1872), 
8s, 11, 23, 25, Expl. 2 — 8nit on bond — 
Executant under Court of Wards— Subset 
quent bond by son, whether for considera- 
tion— Liability of son, 

Pl.ainlifl puod to recover money duo 00 a 
bond executed by R and hia son on 13th 
August, 1906, when R’s eB^ate was lender the 
mauagomtut of the Court of Wards. Xt appear- 
ed that a part of the consideration was a 
previous bond, exevuted by R alone, and it was 
Qontendod that as R could not then incur any 
liability, bis estate, being under the manage- 
ment oi,ibc Court of Wards, there was no 
liability that tho son oould take over : Held, 
(1) that, when R borrowed money from the 
plaintiff, dobts^ came iuto existence, even 
though R was not liable, and that the son 
rendered himself liable for the debts when he 
signed tho bond, wbioh was the basis of the 
suit ; 

(2) that ihe bond amounted to a fresh con- 
tract and not merely to a ratification of a 
former void oontract ; 

(3) that there was ooneideratiou for this 
fresh contract and the ^i^estion whether it was 
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Cod Jdevatlou— (L'outf/utied). 

BUflioionily adequate cr rnt vva<3 immaterial. 
Rajmai Shah v, Tika Baldev Singh, 142 
P.W.E. 1918«46 Ind. C vv 974. 

OHKVIS and LBSLJK JONES, JJ. 

(1-a) Legal fir .-ac-.iou, what is — En- 
hanoement of n;'., A.^ref^ment to pjay, lor 
garden crops rais'j^i ryots with aid of their 
own wells?, Enforootbiiily of— Naturo oc consi- 
deratiOD m: ’Gs-^sary for — L^indiord^a forbaaranoe 
from rii iiiip hopelesb and groundlces dispute 
not a valid coasideraiion for abandonment of 
tenant's rights. S^e Mad. ACT VIII OF 
1665 (Kent RBCOVEra'h (1918) MAV.N. 732 
(P.O). 

(2) Past ind future sorvioea — Promieetopay 
annuity — Eaforeoability of. Bee CONTRACT, 
No. 3, 4C lad. Cai, 282. 

(3) Agreement to oo .vcv,- land — Withdrawal 
of proaeuuticn lor criminal breach of trust 
stipulH.fed aa part of eomrideretion. Bee CON- 
TRACT ACT. No. 17, 20 Pom. L.R. 331. 

(4) Promisor, if may bti lawful wiaon it 

does uot oenofit the. Bog Contract ACT, 
No. 1-n. 22 C.W.N, ind. Caa. 673--4D 

C. 774. 

(6) Indian Law, dofuiiticn of, wider thin 
that of Eagliah Lavy Sic* CONTRACT ACT, 
No. I, (1918) M.W.N. 173, 

(G) Agreement to brii.g about marriage 
between plain I iff and dj.eridaiLVw’c: reladve— 
Agreement if legal consideration — Suit for 
recovery of price of m /e—hiueb ?»gi*eoai6at if 
may bs pleaded in tivoicb-'-noe of < laim for money. 
Bee Contract ACl, No. i3. U 15. R. (1918), 
Ith t^c., 119, 

(7) Intention to r ri£>ht lo properly on 

B»lo --Corif pai'i — Txan.'/^'r derd if 
randv. ‘d SALE, No 1, 16 A, 

L.J. 454. 

(6i PfCsiin;p.,ioa umi: rt'u Mer,.; ,.■? is im 
pjftcd if app'i^s lo Bee TKAr.bbER OF 

PKOrERTY ACT, Nr\ 10, 20 C .m L K 117. 

Agi-eoment cppjsL-ca t«j — Mouoy paid 
uudcj wuoh agroom^'n*: -Huti for refund of ouoh 
mci.icy i- liL.i — BIl' :/)L id, Eiifc.roeability 
of. Bt’c Void A'iRKE^iENT No. 1, 27 n.L J. 
469 

* 

Gonatgnop and Coniilgiiicc. 

( ) hill of ladiufj -StiinUaiion dUoilowing 
Jaini fo^ dnlivfjyy after oni^ month — 
If unreaiiOfiabh "Landing age}i*s — Posi- 
lion ot—\^heths7 (Zjtnl of consignees also 
' Oontifiunus atntrs--‘jUiabiltty inttr se 
and with re^put to consignors discussed — 
Limitation det {IX oj 1908;, Art. 31— 
Whether applies U, a landing agent — 
Carrier, vxcaninj of—’ Article, if applicable 
lo carriers not ' €om’i\oh carriers.* 

Per Sir John Wallis, 0 Jr- A stipulation in 
a bill o! ladini- that no cKun for short delivery 
will bo enlorcaiued unless made within one 
month after the delivery of any portion of the 


ConilgAor and Oooilgnee— (Confinned). 

goods entered in the bill of lading is not 
unreasonable (a). 

Per Cnriam.— Luinding agents are agents of 
the shipowners to retain the goods, receive 
freighu and give delivery. They are also agents 
of the consignees to land the goods and privity 
cf oontraot between. the landing agents and 
oonsigneos is readily inferred from the well- 
known course of business aooording to which 
they are paid by the oonsignees (6). 

Per Kumaraswami Sastri, d.— In the case of 
continuous carriers when goods have to be 
carried through different transport agenoies to 
arrive at the destination : 

(1) The carrier at one end is, in the absenoe 
of a oontraob limiting his liability to his own 
transport system, liable for the loss or destruc- 
tion beyond his own system, or in oonsequenoe 
ol acts or default of persons other than his own 
servants (e). 

(2) In the absenoa of a oontraot to the con- 
trary, the consignor could not bold the com- 
pany with whom bd did not oontraot liable for 
damages in oases of mere non-feasance though 
Ike oompany may bo liable in tort, 

(J) When, bowevor, there is an agreement 
between the two oompaniea the effect which 
is to^ constitute cue company the agent of the 
other and the trafiio is carried on* for the joint 
benefit of both companies, either company may 
be sued at the option of the consignor (d), 

Whore goods had to be carried from Rangoon 
to Negapatam by two companies, one a steam- 
ship company carrying to Negap|^tam roads 
ana she other landing agency carrying it from 
thi>i'» to the botohside and the Bill of Lading 
limited the Stcimship Company’s liability to 
the stage v/bun the goods wore free of the ship’s 
tacklo, 

Beld (in a suit against both for non-delivory) 
(1) that the Steamship Company’s liability 
ceased as socn the goods passed from the ship 
to the lauding a^ront ; 

(2) tb vl thay together constituted continuous 
Ciarriers with a limit as to the liability of one 
ct them ; 

(3) that they were both carriers ; and 

(4; that Art. 31 of the Indian Limitation 
Act, 190S, applied equally to a euit against 
the landing agent as to a suit against the 
Btcamsbip Company (e). 

Pot Kumar asioami Sastri, A carrier 

in Its general sense means a person or company 
who undertakes to transport the goods of an- 
other person from one place to another for hire* 

(2) Foa the application of Art. 31 of the 
Limitation Act. it is enough if the defendant 
ib the oarrie*- within the meaning of the defini- 
tion in (li above and it is not necessary that 
be shouid also be a common earner within the 
of the Carriers Act, 1866. Mylappa 
Ohettiar v. The Brltlib India Steam Havlga* 
tion Company, Ltd., 34 M Ii.J. 563a8 L.W. 
43... 24 M.L.T. 176»45 Ind. Oaa. 486. 

WAIiLIS, O.J. and EUMABABWAUl 
‘ SASTBI, J. • 

lUhretutt :—M 3 M. 107, F. (i) B 0,8. 
186 ; B B. 371 ; 89 M. 1 (F.B,), B. (e) fM. 
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Oonritfuor 4nd OoDtIgoM (Concluded). 

and W. 431 ; 7 H.D.O. 194 6 O.P.D. 167 : 10 
C B.N.S. 683. ii. (d) 6 B. 371 i S Q.B. 186, 
B. («) 39 Sf. 1 (F.B.), F, 

• 

(2) Eight of oonsignee to insist on oarcier 
weighing goods before delivery— Refusal to re* 
weigh, if refusal to deliver— Bight of oonsignee 

_to weigh and ohargc. for shortage. 8?o 
COMMON OARRIRB, No. I, 22 O.W.N. ‘110. 

(3) Consignor of goods covered }^y risk-note it 
entitled to claim damages for loss — Burden of 
proving how consignment lost. Bee BAILWAYS 
ACT, No. 1, 22C.W.N. 622 f 

(4) Delivery of goods by Railway without 
asking for railway receipt pledged with Bank— 
JReceipts obtained from Bank by consignee after 
making delivery— Subsequent endorsement by 
consignee of receipts to third party for value 
—Railway if liable to third party for not 
oalling in receipts after delivery of goods, fioe 
BAIDWAYS AOfF, No. 6, 35 M.L.J. 35. 

(6) Goods delivered to d, 1. P. By. for deli- 
very at station of B. I. By.— Risk-note— Loss 
of goods— Conditions of liability of Railway. 
Bee Bail WAYS ACT, No.-e. 14 N.Tj It. 122. 

• 

(6) Liability of Railway Company for mis- 
delivery cf * parcel. See BaiIiWAYS ACT, 
No. 3. 20 Bom. L.B, 591. 

Ooniolidatlon (Of AppealiU 

Land Acquisition Act, Ss. 12 and 18-^ Single 
notice* under S, 12 (2)— Single objection 
under S- 18 — Single award— SplUtuig up 
of awards by lower Court not known to 
parties— Awards may be treated as one— 
Consolidation of appeals— Appellate CourU 
Power of— Duty of Court before consolida- 
tion— Plea for consideration — Inherent 
power— Civ. Pro. Code (1908), S. 151. 

A Court h ks inherent power to oonsolidaie 
appeals and the provisions of S. 151, Civ, Pro. 
Code, may be invoked for that purpose (a) 

It is the duty of Couri.s to consider whether 
a particular case is a fit one for oonsolidation, 
because, if it is allowed, the public revonuos 
will bo deprived of a portion of the Court-fees « 
payable by the appellants. 

Where only one notice was sent under 
8. 12 (2), Land Acquisition Act, and only cno 
objection under B. 18, there would priina facie 
be only one award ; and the laot that in tho 
arbitration prooeediugs before tho District 
Court, the award was split up and amalg^t- 
mated with other awards, whiob had rof'.renoc 
to other claimants, ought not to be allowed to 
prejudice the right of the appollants to treat 
their award as ouo, and in suoh a case they 
would be equitably entitled to oonsolidation. 

Where the splitting up of the awards by the 
referring officer or by the Court was not even 
known to the parties or where there was no 
oooasion for the claimants to take any cbjrption 
at the hearing in the Court below there would 
oi^y be one award and they would be entitled , 


Oomolldatlon (Of Appealed -(Concluded), 

to appeal against it in ouo appeal (5). Yeaga 
Naldu T. Deputy Collector of Madura Divi- 
sion, 34 M.L.J. 279 » 45 Ind. Cas. 168. 
Phillips, j. 

Deferences (a) 15 W.R. 396; 29 C. 140; 
34 0. 599 ; 10 Bom. L.R. 675 ; 22 0. 511 ; 10 
M.L.J. 411. R. ibi it) C.W.N. 994 ; 43 C. 96, 
Dist,; ;J I M.L.J. 324, D. 

Goustvnetion of Acts. 

(l) Section, Oonatruotjon of, Principle as to, 
See CONTRACT, No. 8, 47 lud. Cas. 563. 

(9) St4mp Aot (II of 1899). Bee CONVEY- 
ANCE, 151 P.L.R. 1917. 

ConstFuction of Decree. 

Co-sharer, Suit by, for kbs: possession— 
Decree in. Construction of— Joint posses- 
sion— usiwe possession, Remedy for, 
Partition SMtf- 

A dcores passed on iippeal in a suit to recover 
khas pcssGBsion of a plot of land as an eight 
anna oo-sharcr declared the plaintifi’s right to 
an eight anua share in the laud and direclei 
him to t.'ike khas possession thereof, 

Held that tho proper oonatruction of that 
decree was that a decree for joint possession of 
a.i eight annas share was given to the plaint- 
iff, liaising gr.fi joint poihsssion, he wak not 
entiiilod to evict the persons in aotual possea- 
sioD, His only courtie was, if ho wanted exclu- 
sive popsesaiou r»f hjs bhare, to ask for a parti- 
tion. Mohendra Nath Pal v. Naslruddln 
Mahamad, id iod. Cas. SS7. 

PGKTOHER and 8HAMSUL HUDA, .7J, 

Oonatruction of Deed, 

Perpetuai Uose— Whether eonfen rights of 
transfer. 

In aoup.tming a ce--(l the terms cf whiob are 
clear r'.nd ’.bsoh pi .rrr:!. . to ho notbii g more 
than a drod of Iv so, it is not permissible to 
attribute to the lessor an intention to confer 
rights of traij'.i^r, unlr>)i.s thero are express 
words to IbaL I'ffocu cr uule.s such an inieutioii 
is neoesbarily implied in ihf. 1 u^gusge of the 
grant. Kalka Singh v. Saraj Ball Lak, 45 
Ind. Cas. 208. 

Lindsay, j.c. 

References'.—'^ O.G, lOS , 5 C.r*. 187 ; 6 Q.C. 
94. B. * 

Conatructlon of Document. 

(1) Ci^istruction of documents— Principle. 

In the matter of the construction o1 docu- ' 
ments, the weH-establiabed principle of law is 
that the deed must bo construed by what 
appears withiii tho four C'-’mcFs of tba riooument 
itself rfud the Court ''.lunot go outeide the deed 
for the purpose of ci-vnvtr^g the intention of the 
maker. Chulhal v. Bala Biikih Seth, 45 Ind, 
Cas. 330. 

MULLICK and ATKINSON, JJ. 

Reference 10 0. W.N, 570, Dist. 
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Coeitruotlon of DocvLm^ni-^[Conclud$d). 

(i) QaeRtinu of law, Beoood appeal lioB-^ 
Mortgage with p'^BReasion —Mortgaged properly, 
leas^ of, to mortgagor— ConstruotioD of the 
two dooumentB— Mnrtgugoe, Right of, to eviot 
moclgagor. Bed AFPEAlj (SECOND APPEAL), 
No. 25, 161 P.W.R. I9i8. 

(3) Ooatraot for h^Io of rice milled byrseven 
firme— provision in, for broak-dovvn in mill— 
Delivery of rice from a different mill — Election 
— Breftk-(?own of tlie mill -Seller, if absolved 
from liability —Contract, Conatruotiou of— 
Breach of oonlraot, if failure amounts to. See 
CONTRACT. No. 7, 47 Ind. Oaa. 641. 

(4i Advnnoe of money to finance litigation 
—Agreement to share in property on suoceas, 
Conatruotiou of, Tranr>aotion if a loan -Lender 

entitled to refund of money actually 
advanced, though full amount not paid. See 
CONTRACT, No. 8. 47 Ind Cas. 663. 

(6) Permanent and heritable lease, Grant of 
— Alienation, Restraint on. See LANDLORD 
AND tenant, No. 46, 46 Ind. Cis. 73. 

(6) Principle as to— Dooumenl to be oou- 
aidered as a whole and iMteution to be gathered 
from all f.iots. flee REOTSTRATION AOT 
(1908), No. 33 a. 157 P.L.R. 1917. 

Conatruotiou of Grant. 

Maintorjauoe grant, Of '•*Pe*’petual or other- 
wiee, Pre'Umpiion as 1 ^ See QUANT, No. 1-a, 
46 Ind Oar. 913. 

CoBitvuciioa of Statute!. 

(1) Sf’cf OHS Ulustrnttoiis to, Value of, in- 

It is tbi' duty ot a Coart Uw t i acoepc, if 
that cAii Vjo tbo dlns^trAtiona given under 

the ePcti'MM of a statute as beu'g both of 
relavAMCG and value in ^he construol ion of the 
text and they rhouM in no rise be rejected 
bHCAuee ihev do t square with r?0A9 poB^^ibly 
derivi d t'-, m .r. - ystom of jtiriRprudenae 

as r.n tnn Uww^h which they or the 

ded R K Janoo and Go v. Joseph Heap 
and Sons, Ltd . lO Ind Cas 497. 

Young, j 

(2) Wliete tb ‘ vv^rds of a previous etvii'e 
are re . ua If’d W. m BEN. ACT VI OF I90H 
(rnoT A ‘N agpur Tenancy), No. 5, 44 Ind. 
Caa. -(62 

f^) AuphOAoiliiy of fjpeoiftl provisions of Uw 
to apeci ca .ea S^e OUDH ACT XXU OF 1886 
(RENT), > 3, 14 Ind. Gas 644. 

(4) Ss'^tutfs of.jjiraita'iion, Construction of. 
See ALIEN ENEMY, 47 Ind. Cas. 122. 

Coostrucilon of Wordi, 

*' Company* s Sicca Rupees ” used in kabuliyat, 
Meaning of. 

The expression Company's Sicca Rupees used 
iti a kabultyat of 1860 by which a patni taluq 
was created was bold to be ambiguous inas- 
much as the Calcutta Sioca Rupee, coined by 
the company had never become known as the 
Oompauy’s Sioca Rupee. To ascertain the 


CoDitroetlon of Wordi— (Concladed). 

true intention of the parties the surrounding 
ciroumatanoea must be looked to. 

The history and oiigiu of the term ** Sioca 
Rupee ” diflcuBsod. MahAraJ Bahadoff Stngh 
V. Jadab Oliandra Ghoio, 47 Ind. Gas. 109. 
TEUNON and RlOHABDSON. JJ. 

Ooaitruotive Notlob. ' « 

(1) Mortgage of property by son in whose 

name property was purohased— PosBession and 
enjoyment of property by father — Gonatmotive 
notice of purchase being beuami. Bee BEN AMI 
Transaction, Ncf. 6, 46 P.B. 1918 ">46 P.L. 
R. 1918. r 

(2) Estoppel of party pleading, Efieot oft See 
Estoppel, No. 3, 46 lud. Cas. 228. 

Contempt of Court. 

Disobedience to orders of Court— Single act. 
See CIV. Pro. code (;908), No. 130, 7 L.W. 
328. 

Gontentloui Prooeeilng, 

Partition prooeadinga under C.P. Land 
Revenue Aot when become oontoutioua. Bee 
LamrarDAR. No. l.*14 N.L R. 18. 

Contingent Remainder. 

Bequest of remainder of gift to vfife and then 
to niece and to ohildren of niooa in bequest of 
contingent, not vested, remainder. Bee WILL, 
No. 15, 3 Pat, L.J. 199. 

Continuation of Suit. , 

Liquidation of company during suit— Leave 
to ooritinue suit when olaimable. See COM- 
PANIES AOT I1913', N(3. 2. 93 P.R. 1918. 

Continuing Wrong. 

Interference with right of irrigation if a. 
See REMAND, No. 5, 177 P.W.R, i918. 

Contract. 

(1) G I F G 1, conif net— Bill of Exchange 
prtsentea with shippina documents — Acceptance 
of th bill OfUbreok of war Goods shipped vn 
tnemy ship -A* rest of the ship as prire^Nun^ 
p iymt-nt of bill at maturity Goods dehvertd 
^ liter ar destination— Liubiiitv to pay amount of 
' bill wifh xntti fst—Bill presented without sAip- 
P'^nu documents - Ac'eptai ce after outbreak of 
w'tr - Acceptance not supvorted by consideration 
— Non Imbtlity to pay the bill Marshall ft 
Co V. Naginchand. 18 Bom. L.R. 916-42 B. 
473- See Final Part, 1916, Col. 516. 

,(2) Contract, construction of^Coniraot to 
supply by agent of enemy firm— Declaration of 
hostilities before arrival of vessels— Capture of 
vessel— Oondt.mmtion by Pties Court— Effect 
of subsequent release— Commercial intercourse 
with enemies— Ordinance VT of 1914— Breach 
of contract— Liability for damages— Contract 
Act, 8. 66. ill. id), Banghy Abdul Bazaok 
Sahib V. Khandl Rao, 40 Ind. Caa. 851-41 M. 
226.. Bee Final Fart, 1917. Col. 828. 

(8) Annuity, Premise to pay— Consideration 
past and future servkes^^EnforceabiUtffof 
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QontveiCt^iOonUnuid) . 

-^Agreerntnit o/, Void, Effect of^ 

Contract Act (EX of 1878), S. 25# 

A promiso to grant an •annuity to a person 
as a reward for posaibie future aetviooa ia 
enforoeabie in law, on the promiaoe proving 
that there was seme oontraot for future services 
on hia part which might have boon enforced by 
the promisor, if the reoipieOt omitted to per- 
form it. 

In a suit on an ekrarnama executed by the 
defendant binding himself to pay a certain 
annuity to the plaintiff in consideration of past 
services and possible future forvices : 

Seld, that the agreement or promise to pay 
for future seivioes was without ooneidcration 
and void under B. 25 of the Contract Act, since 
there was no binding oontraot on the part of 
*the plaintiff to perform services in the future, 
and that the agreement was one and indivisible, 
and therefore unonfocceable. Basanta Kumar 
Ghovdhury v. Madan Mohun Chowdhury, 
46 Ind. Gas. 282# • 

BIOHABDSOM and BHAOHOBOFT. JJ. 

(4) Performancct Offer o/, Essmtiah for 

validity of^ Performance, Place of^Neccs- 
sity of offer to he at ^lace reguired-^Con- 
tract Act (IX of 1872), 37, 88. 

For an ofi^r of performance to be valid, it must 
ba complete and must satisfy all the require- 
mentB of the contract as to delivery ; it must, 
where the contract requires delivery at a parti- 
cular place, be an attempt to deliver at that 
place. 

In a cofitraot to deliver a certain amount of 
paddy at the defecdanl’s mill, the plaintiff 
informed the defeadant that the paddy was 
lying at another mill and asked if he was 
willing to take delivery after examining the 
paddy, when he would bring it to bis mill at 
once. 

Beld, that, inasmuch as the peddy was not 
tondeiod at the miii oon*. rooted for, there was 
no valid offer of pei lormatice withm thu mrin- 
ing of B. 38 of tbe Oontr-kCt Act. K. K Janoo 
ft Co. V- Joseph Heap ft Sons, Ltd , 40 Ind. 
Gas. 497. 

YOUNG, J, 

(5) Auction, Agreement not to hid at — 14 
illegal or against public policy — Wagering 
contract, money paid undtr. to a stake’ 
holder, Recoverability of -Stake holder, 
Authority given to a, to pay over m^ney. 
Revocation of —Contract Act (IX of 1872), 

An Agreem'^.nt between two yerSens uo^ to 
bid against each other at an auction ia not 
neoessarily illegal or against public polio; . 

Iftwoputies cater into an illegal contract 
and money ia paid upon it by one to iho other, 
that may bo recovered back before the execu- 
tion of the oontraot, but not afterwards. In 
the case of persons entering into such a oon- 
traot and paying money to a stake-holder, if the 
event happens and the money is gaiff over 
without dispute, that is oonsidored as a com- 
plete ezeoution of tbe oontraot and the money 


OoatJ*aot-*(ConftHpeA). 

oannot be reclaimed, but if the event has not 
happened, tbe money may be recovered. 

Authority given to a stake holder to pay oyer 
money in respect of an anlawful traneaotlon 
may be revoked at any time before it has been 
actually paid, even if it has been credited in 
aooonnt. Ah Poke v. P. M. A. Nagappa 
Obetty, 46 Ind# Gas. 755# 

YOUNG, J. 

(6) Minor, Agreetneni by, Validity of-^Ratift- 
cation of, on attaining majority— Mortgag 0 
by minor on attaining majority— Oo/neidcra^ 
lion, fresh advances and old minority debts 
— Validity oi mortgage. 

In India an agreement by a minor is void, 
not merely voidable and as such it does not 
admit of ratification on attaining majority. 

A mortgage ezeouted by a minor on attaining 
majority in favour of a oreditor who bad lent 
him varioas sums during hia minority, the 
ooDsideration for the mortgage being the debts 
ingurred during minority and fresh advanoes at 
the time of mortgage, was held to be enforoeabie 
only to the amount of the fresh advance 
aotually made, though the entice amount 
stated in the bond was handed over by the 
mortgagee, who then received baok' the old 
minority debts. Narendra Lai Khan v. 
Hrishikesh Mukherjee, 46 Ind. Gas. 765* 
CHATTERJEA and WALMSLB7, tTJ. 

(7) Eor sale of rice milted by seven firms— 
Provision in contract for breakdown of mill 
^-Supply of rice milled by a different firm 
— Election— Breakdown of that mill -If 
provision applicable — Construction of 
contract — Breach of contract, if non^ 
delivery amounts to. 

In a contract for pale of rice, tbe seller had 
bP'Ti nivea the eptioQ to deliver rice milled by 
<'1 ven .'•ptcifi.d firms and was also to bo absolved 
ir:m li’bilicy in oi'-o of accidents to machinery, 
etc. Alter aelivery of ceclaiu quantity of rice 
from a diffprcht mill, which the purchaser had 
.also Hooepted, the mill was burnt down before 
the dt'hvory ooiild ba completed. In a suit 
brought by the rurchasor for damages for non- 
delivery of the balance : 

Held, (1) th'il the option given to tbe 6cllet< 
to deliver rice milled by any of the seven firms 
was meant only for the benefit of tbp seller and 
it c.annot be construed to have imposed on him 
an obligation to deliver from all the mills ; 

(3) that, on account of tbe mill having'boen 
burnt down, the seller was absolved from all 
liability co deliver tbe balance of rioe due under 
tbe oortcract, siuoe the provision was intended 
to refer to the mill from whioh delivery was 
being takou or was to be taken and since the 
purchaser had«aIso agreed to lake t?elivery from 
this mill, though it wa^ not one of the seven. 
Arracun Co , Ltd. v. Hamadanee ft Co . 47 
Ind. Cas. 641. 

Twomey, c.j. and Obmond, j. 

(8) To finance litigation by lending money— 
Agreement to share in property in ease of 
success— Transaction it a loan— Refund 
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Ooiilraet— (Oon/tMu^d). 

of money actually advanced, lender if enti- 
tied to, though full amount not advanced — 
Contract Act (1872), $. Gi-— Champerty-^ 
Contract with another. Benefit derived from, 
liability in case of— Future propertpt 
Assignment of, Validity of— Transfer of Pro- 
perly Acit S. G— Section, Construction of 
S<66, * specific immoveable property Afean 
ing of, in --Loan charged on property— 
Default by lender to pay full amount— Lien 
in respect of money advanced— Lien on 
amount of compromise in a particular man- 
ner— Compromise in a different manner. 
Lien how affected by— Charge on both 
moveable and immoveable property — Docu- 
ment not registered— Rights over moveable 
property not affected, 

A person who promises to finanoe a litigation 
by advancing moneys from time to time up to 
a oertain limit is nevertheless entitled under 
B. 64 of the Contract Act, to a refund of the 
amount actually advanced by him, oven though 
he does not perform the whole of his part of th^ 
oontraot (a). 

' Whether or not a tranesiotion is a loan has to 
be ascertained from a construction of the 
terms of the document. 

A traneaotion, the avowed object of which is 
to finance a litigation against a person in 
possession of a zamindari and in favour of 
persons who are themselves unable to find the 
necessary foods for the purpose, which provides 
for the leader getting, in the event of auaoess of 
the litigation, a share of the property, without 
any corresponding provision for refund o? the 
amount advanced in case of a dismissal of the 
suit oannot be treated as a loan. The transao* 
tion is on the face of it champertous, although 
that would not prevent the promisee from 
reoovering what he has advanced in case the 
litigation proved successful. 

A party cannot be charged with liability 
merely on the gri'nnd that he had bouefiled by 
a oontraot entered into by another. 

There can be a' valid assignment of future 
property in India. S. 6 of the Transfer of 
Property Act most be construed asau ezoeption 
to the general rule in favour of transfers of 
property, present and future, and not as 
(Containing a total prohibition against the 
assignment of all future property. 

Portions the same section should be 
construed ejusdem generis with the rest of 
ihe sgption. 

There is a clear indication in the words ' of 
a like nature’ in cl. (a) of S. 6 that the 
' possibility ’ must belong to ihe same category 
as the obanoe of an hnir-apparent or the olbanoe 
of a relation obtaining a legacy. 

_ As regards the expression ' speoifio immove- 
able property ’ in 8. 58 of the Transfer of Pro- 
perty Act, a property can be specific so long as 
it is identifiable, though it may net bo in 
existenoe on the date of the transfer. There- 
fore a transfer, if otherwise valid, is not 
rendered ineffioaolous by reason of the sabjeot- 
mafcter not having been in existence on the 
date of the agreement. 


In oase oi a loan charged on a property, a 
mere default of the lender to pay the fall 
amount of the charge would not deprive him 
of bis lien in respect* of the money actually 
advanced. There will be a lien pro tanto, 
notwithstanding the default. 

The theory that a lien on speoifio property 
would attach itself to the substituted property 
is not applicable to the ease of a loan advanoed 
with the object cl financing a litigation, where 
the loan was ta be a charge on property to be 
seoured by a oompromise of a suit in a partioo- 
lar manner, where the oompromise is effected 
in a different manfier, and espeoially where, 
before the oompromise was effeoted, the parties 
had broken off relations, 

Where there is blend of moveable and 
immoveable properties in respeot of which a 
charge is oreated. if the dooument creating the 
charge is not registered, it would only deprive 
the promisee of his right in the immoveable 
property and would not affeot his rights in the 
moveable property (b). {uiapatl Yonkatopethl- 
vajn Oavu v. Vatiavaya Venkata Bnbba- 
drayyamma, 47 Ind. Oas. 668. 

AYLING and SESlfAGIBI AIYAB, JJ. 

References 17 Ind. Oas. 894»2S'M.L, 
J. 680-11 M.L.T, 694-(1912) M.W.N. 1212 ; 
H, Dahin and Co. v. Lee, (1916) 1 X. B, 666 » 
84 L J.K.B, 1031, F, ; Underwood v, Lstpts, 
(1894) 2 Q.B. 306-64 L.J.Q.B. 60-> 9 B. 
440-70 L.T. 833-42 W B. 517 and Sumpter 
V. Hedges, (1898) 1 Q.B. 673-67 L.J.Q.B, 
646; 78 L.T. 378-46 W.R. 464, Diet, (6)1 
Ind. Oas. 1-81 M. 410-19 M,L.J. 684, F. 

(9) Maps and apecifieations given in^ If im- 
plied terms can be spelt out of thm- 
Construction, 

Where a oontraot for a supply of labour by 
loading and unloading waggons of sand for pur- 
pose of reolamation in the foreshore was 
accompanied by maps and speoifioation, it was 
sought to be imported into the oontraot an 
implied term that the defendants .were to 
provide for adequate protection to the filling 
up by sand of a temporary rubble daring 
reolamation. The plan showed a low rabble 
odnstruotion shown in section and was design- 
ated temporary rubble toe to protect filling 
during reclamation.” 

Held, that assuming that the contract had 
an implied condition, the condition was only to 
execute the proteotion as shqwn in the plan. 
It is impossible to spell out of the plans and 
seotiuns an obligation to do more than what is 
there shown. The Karaohl Port Trnet y. 
J. Mackenzie Davidson, (1918) M.W.N. 611- 
22 O.W.N. 961-8 L.W. 324 (P.O.). 

Lobdb Burn, Dunedin, sumneb and 

PABMOOB. 

(10) Implied— Meaning of term— Legal eon- 
eideration, what is. Bee Mad. ACT VIII OF 
1866 (RENT REOOYBBY), No. 1, (1918) M.W. 
N. 782 (P.O.). 



88T Diassv CV eABBSr ms 


OMtnttt^Ooiubid0^, 

(11) OoDBkniatioa ot — OmI evMaiioe il 
•dmiadbleto prove intontion. Bee BVIDBNCIB 

AOS, No, 81. SSO.W.N. 116. 

• 

(12) Oontraofc betwAn Government andland- 
lord — Condition of maintaining cigbta of 
reoorded teuure-holdeifl imposed on landlord by 
Governmant-^Tenant if oimtake advantage of 
Bttoh condition— Bight of landlord toene for 
declaration against oertain tenant that .he 
obtained entry in Beoord fraudulently — 
Ck>ntraot relating to land— Third party having 
benefloiary interest in its purpose if oan take 
benefit of oontraot« Bee • Landlobd AND 
TBNANT, No. 73. a Pat. L.J. 894. 

(18) Meaning of term as used in B. 61, 
Village Ohaukidari Aot. See LIMITATION AOT 
U908). No. 166, 16 A.L.J. 964 (P.G.). 

Gontraot Aot (1872). 

(1) 2^'* Consideration'*— WhatinehLdea^ 
Definition of '* eonsidtraiion in Contract 
Act is wider and more compreheneive than 
in the Englieh Law, 

Any detriment sufiered by the defendant on 
the faith of the promise of the plaintiff will be 
sufficient " oonslderation to make the plaint- 
iff's prolnise enforceable (a). Maharajah Huda* 
liar V. Beodpnatha MudaUar, (1918) M.W.N. 
173«i44 lad. Oas. 479. 

SBSHAaiBl AlYAB and NAPIBR, JJ. 

Be/erencee (a) 14 Q. 64 ; 36 A, 268, F,; 
Carlill V. Carbolic Smoke Ball Co., Ltd,, 
(1893) 1 Q»B. 366. B. 

(1-a) 8* 2. el. (d)— Consideration— Aforfpope— 
^aneaction if binding on all where some 
only of the mortgagore benefited thereby, 

A oonsideration may be lawful even if it does 
not benefit tbe promisor and a mortgage is 
binding on all the mortgagors equally even if 
some of them may not be benefited thereby. 
Fanlndra Marain Raj v. Kacheman BIbl, 33 
C.W.N. 188-41 Ind. Cas. 673-46 0. 774. 
MOOEBBJEA and WALMSDEY, JJ, 

(2) 8e, 2, 46— Promiseet meaning of— Bond 
in the name of manager of a Hindu family 
-^Money advanced out of family funds—. 
Other eo-parcenere of the family, if eo-pro- 
mieeee— Payment to one of eeveral oo-heire 
of a promisee— Jf a discharge of the liabi- 
lity— Money due on bond to manager of 
joint Hindu family— Payment to a junior 
member— If an effective discharge- 

Prima facie, ' the word “ promisee*" under a 
document means the person in whose name* It 
has been ezeonted and every person who has an 
interest in bonds or seourities standing in the 
name of another person is not a oo-promisee 
even though that other may be the manager of 
a Hindu family of which he is a oo-paroener 
and though the amount seourod by the bonds 
may have been advanced by the manager from 
family funds. Buoh a oo-paroener is in the 
position of a oo-heir along with the othel^ per- 
sons likewise interested in the said bonds. 

22 


OoBtfAot let mn)-{0(mtbituedh * 

, Payment to one of the oo-heirs ot tbe pro- 
misee under a bond would not discharge t^ 
promisor from his liability to pay thereundap 
and similarly a payment made to a junior 
member of a Hindu family during the lifetirqe 
of its manager in whose favour a bond^i 
executed would not constitute an efieotive dis- 
obarge on the bond (a). Ankalamma v. Bellam 
Gheaehayya, 7 L.W. 321-34 M.L.J. 816-28 
M.L.T. 215-41 M. 687 - 46 Ind. Oas. 419. 
BESHAGIBI AIYAB and NAPIER, JJ. 

Be^eranrs :—(a) 29 Ind. Oas. 686, F, 

(3) Bs. 11, 28, 26, Ezpl. 2— Boit on bond— 
Ezeoutant under Court ot Wards— Bubsequent 
bond by son, whether for oonsideration— 
Liability of son. Bee CONSIDERATION, No. 1, 
142 P.W.B, 1918. 

(4) 5. 16 — Coercion — Befusal to convey 
equity of redemption— Costs— Solicitor, 

A refusal to convey the equity of redemption 
ezsept on oertain terms, is not an unlawful 
detaining or threatening to detain property to 
the prejudice of a person, within the meaning 
of 8. 16 of the Contract Aot. 

The discretion of a Court upon the question 
of oosts has to be ezeroised judioially, and the 
ordinary rule is that a party who snooeeds upon 
a particular issue gets the oosts of that issue, 
unless there is a good cause for depriving him 
of the oosts of that issue and unless the issues 
in tbe case are so closely oonnooted that they 
cannot be separated ooe from tbe other. 

A Bolioitor bringing or defending an notion in^ 
person is entitled to the same oosts as if he bad 
employed a solicitor except in respect of items 
which the fact of his acting directly rendered 
unnecessary (a). Beu^l Stone Go., Ltd. Y.' 
Joseph Iiaao Joseph Hyam, 27 C.L.J. 78-46 
Ind. Oas. 788. 

8ANDEBBON, C J. and MOOKEBJEE, J. 

Befereneesi—la) London, Scottish Benefit 
Society v. Chorley, (1884) 13 Q.B.D. 872, and 
Tolputi (& Co, V. Mole, (1911) 1 K.B. 836, B. 

(5) 8. 16— Undue influence, Allegation ot 
ezeioise of, in money lending transaotions— 
Burden of piocf— When such tiauBaotions • 
become unoonsoionable— lllusirations to section 
are part of Aot. Bee UNCONSCIONABLE 
BABGAIN, No. 1, 16 A.L.J. 906 (P G.). 

(5-a) B. 16— Gift by Burmese lady to •her 
nephew— Nephew also acting as agent of lady 
—Fiduciary reUtionehip — Undue Influence, 
Presumption of, if oan be drawn. See UNDUE 
INFLUENCE, No. 1, 46 Ind. Gas. 738. 

(6) Bs. 16, 28 — Sanction to prosecute, appli- 
cation for, Agi!lB6ment to withdraw. Void as 
against public policy— Undue influence, if 
mere fear of punishment is. See AGREEMENT. 
46 Ind. Oas. 424. 

(7) Bs. 16, 74— Interest, High rate of— 
Undue influence or penalty, Plea of. See 
MORTGAGE (GENERAL), No. 9. 46 Ind. Cas. 
778. 
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Contfacft Act <1872}— (Con^tnt^^i). 

(8) 8a. 19, 19-A, 61'-Bdld by woman under. 
unoIb’H proteulion to euoh undo for inadequate 
prioe— Suit for canordlatioii of salo deed - Relief. 
See Trusts act, No. 5, 20 Born. L.It 911. 

C9) a. Ji9'A. See No. 8, supra. 

(10) a. 23 jtasignmsui of dfibiSuit by 
asiignee^Ohjeclion of tcani of considera- 
tion by adverse pariy^. Validity — Agreement 
of the nature of speculation and purchasing 
litigation “-IVhether enforceable. 

Held that, alibouRh as a general rule where 
an aGsignee t iies on bis assiguraent and proves 
it, an adverse party cannot take the objection 
that chare was no consideration, the rule is not 
invariable and it would not apply where the 
transferor pleaded that it was flolitious and 
without oousidoration. 

Held that agreements of the nature of pur- 
chasing litigation ought to be carefully watched 
and when found to be cztoriionato and uncon- 
scionable and not made with the bona fi^e 
object of assisting a just claim, effect ought not 
to be given to them. Mangal Prasad v. Nabi 
Bakhih, 43 Ind. Cas. 71. 

KNOX. J 

References : 2 C. 23?, F . ; 3.3 A. G26, Appl . ; 
35 C. liO. Dist, 

(11) S. 93--Pi*o?>tis^ to abstain from bidding 
at excise auction — Not against public 
policy. 

Where the oon:>ideration for the promissory 
note is the plaintiil’s promise to abstain from 
bidding at an eToise auction, the plaintifi is 
entitled to .i decree lor the amount due on the 
promissory noce. Such n cousidorat-on is not 
against public policy within the meaning of 
B. 23. Coijt’'aot Act. Mahadeo v. Kewalram, 
44 lud. CviE. 223. 

BA'ITEN, A .1 C. 

References IS B. 312 ; 16 Ct 191 ; 13 C.D. 
R. l; lC.Ji.J. 85, A'fipr. ; 0 O.I .J. ill, F ; U. 
B R. (1897— 190l», Vol. II, 317, 

(ll-o) S. 23 — Foid and voidable irausfers^ 
Vender liable to damages for breach of 
agreement. 

The view which has been tf^keo reg^iirding 
the prohibiMon of transfers of occupancy and 
ordinary cpoant rights is that such transfers 
are voidable in the manner and to the ozteut 
provided for by the Uentraot Act. It has never 
been held that such transfers are unlawful 
within the moaning of S. 23 of the Contract 
Act. The transf arc not absolutely void. 

Where a vendor sells land as belonging to 
him, he 4a liable to for breach of 

agreement, whether the vondes knows of the 
defect in the title or not. Shallgram Badaabeo 
Paude V. Narato, 46 Ind. Oaa. 669, 

MlTTBA. A.J 0. 

References: — 83 B. 636; SO M. 384, Dtsf.; 
40 Ml 338, Appr, 

(i3) S. 23— Agreement by tit^ant to pay 
money to yakiVs clerk to give special attention 


I Oontract Act (1872)— (Continued). 

to ease— ‘Public policy, Teajevia Saryanara- 
yana v. Prabhala Sabbayya, 33 M L J« 734 
-22 MX.T. 662-7 D.W. 68-(1918) M.W. 
N. 64-41 M. 471 (P.B ). See Final Part, 1917. 
Col. 383. 

(13) 3. 23— Suit for recovery of money being 
price of mare soli — Defence based on 
subsequent agreement to forego money on 
bringing about marriage— Marriage bro- 
cage conttact — Public policy — Void 
contract. 

In a suit for the tcoovery of the price of a 
marc sold to the defendant, the latter pleaded 
that ho was not liable alleging subsequent 
agreement under which the plaintiff was to 
forego bis olaim in consideration of the 
defendant’s persuading his sister-in-law to 
marry the plaintiff. Held that, under B. 23, 
Coutract Act, the agreoment being gin the 
nat..iro o', a marriage brocage oontiaot, it was 
opposed to public policy, its oonsideration was 
not lawful and it was not enforceable at law. 
Maung Pyo v Maan£ Po Gyl, U.B.R. (1918), 
4th Qr., 119-60 Ind. Cas. 561. 

BAUNDEllS, J C. 

References 33 A. ^‘95 ; 13 B. 131 ; 17 M« 9, 

F. 

(13* a) 8. 23 — Atbitralion, AgVeemant to 
refer to, of a non compouudable Criminal case 
—Public policy. If against— Award, Enforoe- 
abiliiy of. Bee AWARD, No. 5 a, 47 Ind, Cas. 
506. 

<> 

(13 6) B. 23— Auction, Agreement not to bid 
at, if IllpgAl or against publio policy— Wagering 
contract, money p ^d under, to a stakQ-Jbolder, 
Recoverability of— Stake-holder, Authority 
given to a, to pay over money. Revocation of. 
S:o CONTRACT, No. 5. 46 Ind. Cap.’ 766. 

fl3 c) 8 23— Publio polroy— Dancing and 
singing boy. Contract to hire a, if against. 
See rUBLIC POLICY, 47 Ind. Cas. 138. 

(13-d) Ss. 23, 32, 55, 64, 65— Contract to 
finance litigation by advancing money— Agree- 
ment to share in property in case of success— 
Transaction if a loan — Refund of money 
Actually advanced, Londoi if entitled to, 
though full amount not paid— Champerty— 
Contract with a third person, Benefit derived 
from, Liability in ca^e of -Loan charged on 
property — Default to pay full amount. Lien for 
money actually paid bow afieoted— Lien on 
amount of pompromise to be effected in a par- 
ticular manner— Uompromise in a different 
manner. Lion how affected by. See CONTRACT, 
. No. 8. 47 Ind. Cas. 563. 

(14) Ss. 23 and GB— Marriage brocage con- 

tract—Suit’ for recovery of bridegroom price 
paid— Contract found broken by plaintiff him- 
self— Plaintiffs if entitled to restoration under 
8. 6B—Oontract known to be void ab initio— 
S. GB^johether applies to, Bteenlvaca Alyar 
V. Seiha Alyar, 6 L.W. 42-41 M. 197. Bee 
Final Fact, 1917, Ool* 888. • 
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Gontract Act (1878)>*(C0»/4Hfi0d). « 

* (t5) 8a. 33, 65*-Legality of clalma to refund 
of moaey paid under oontraots of marriage 
brooage. Bee MARRIAGE BBOOAQE CON- 
TRACT, 34 M.L J. ^83. 

(16) B. 33. Bee Noa. 3 and 6, 8Upra» 

(17) B. 34— Void contract'-^ Unlaw/ul eonsi- 
il8ration^SUfling*of criminof prosecution. 

The defendaut’e husband agreed to oonvoy to 
the plaintiff certain lands for a oonoideration 
of Rp. 160, the oontraot beiog crubjoct to the 
condition that it was not to be enforced if the 
plaintiff did not withdraw a criminal prosecu- 
tion for criminal breach of trust which she bad 
launched againat the dofendact’s husband. 
The plaintiff having sued for specific perform* 
ance of the eon tract : 

Held, dismissing the suit, that if the con* 
eluding term had been complied with, part of 
the consideration was void on the ground of 
being opposed to publio policy : and if it had 
not been complied with, the whole oouiraot 
became equally unenfoiaeable (or failuio of an 
essential condition. Banl Ramohandra Salvl 
Y, Jayawanit Goviod Pandit, 30 Bom. L.R. 
331 »43 B. H39»46 lod^ Oas. 666. 
l^EAMAN and HEATCN, JJ. 

(17-n) B. ^^^Engagement by labourer to 

' work without any reviuneraiion— Condi- 
tions of contract making discharge of debt 
impossible till redemption by other capita- 
list-^8lavety - Void contract— ‘Interest--^ 
Limitation for sutf on bond containing 
agrnemmt to labour — Limitation Act 
(1908). Art, 76. 

A bond for a principal sum of Rs 10 with 
ioterest at Rs. 37^ per cent, per aonam, in 
wfaioh one of tbo executants also promised to 
woi k for the plaintiff without pay for a period of 
tw) years from the dafe of the bond, i.e,, from 
3-9 191} to 3 9*1913, on which latter date the 
bond w^s to becouao payable, further reoitod 
that, if the said rxeautant should be absent 
from duly a<. any time during the period, the 
plaintiff i^hriuld bo competent to recover the 
principal with double the iutcreat agreed upon. 
It was adiuitted that the tveond executant 
had not worked for the plaintiff for a single day# 
In the suit brought on 3-9-1916 to recover the 
principal with interest at the enhanced rate : 
Held that the bond was wh it was locally known 
as a slavery bond, that the part of the oontiaot 
relating to intere^^t on money lent was not 
divisible from the illegal part and that the 
whole contract was void under S. 34, Contract 
Act. Bsldt also, that the ounditioff of the ])ond 
being an agreement to labour, time began to 
run against the plaintiff on the first day of the 
default to labour, the general principle that 
time begins to run from the earliest date, 
applicable to oases of instalment bonds under 
Art. 76, Limitation Act, being also applicable 
to oases of oontraots which are subject to a 
condition. Satfih Ohandra Ohoih v. Kaihl 
Bahu, 3 Pat. LiJ« 413a 46 ind. Gas. 41Bi 
MULIiICK and TBORNHILIi. JJ. 

* Befermee O.W«R. 1119, R« 


Oottliraot'Agt (1872)— (Confin^i^d)* 

* (18 and 19) B. 36-* Annuity, Promise tn pay 
--Ooneidcratioo — Past and future services^ 
Enforceability of -Agreement, Part of, void— 
Effect. Bee Oontraot, Ro. 3, 46 Ind. Oas. 
382. 

(30) 8. 35. Bee No. 3, supra. 

(31) B. 30- Bom. .4ce 111 of 1866 {Wagers), 
8 1— 'Lottery— Cen tract to purchase ticket in 
lottery authorised by Qcvernment—ValidUy of, 
8iv DorabJI JamsbedJI Tata y. BdwaM 
B. Lanee, 19 Bom. L.R. 697»41 Ind. Oas. 869 
»43 B. 676. Bee Final Part, 1917, Ool. 835. 

(33) 8s. 30, 65— TVupsrinp eontraci— Money 
paid as secut ity for performance— Whether 
recoverable. 

Money deposited by the plaintiff with the 
defendant as security for the performance of 
his part of a contract is recoverable, though 
the contract is a wagering one, provided there 
i^Do fraud or moral dehuqueuoy on the part of 
the plaintiff (a;. 

But S. 65 of the IncVau Contract Act has no 
application iu such a case (6). Srlkakolapo 
yenkataraju v. Gudlvada Ramaoojam, 38 
M.L.T. 84 = (i!) 18) M.W.N. 230«7 L.W. 
618»34 M.L J. 561 = 41 Ind. Gas. 319. 
SESHAOfRI AIYAR and NAPIER, JJ. 

B'fiferences: — (a) 33 B 4Jl; 38 B. 249, F, 
(6) 43 0. 116; 41 B. 646, F, 

(33 a) 8. 32. Bee No. 13 d, supra, 

(33 and 34) B?. 37, 38— Poeformaoce of, 
Offer of, Essentials for validity of — Place of 
performance— Offer to perform at place fixed 
iu contract, Nroessity of. Bee CONTRACT, 
No. 4, 46 lud. Gas. 497. 

(26 and 36) S. 38. Bee No. 23, supra. 

(27) B.*^. 39, 64, 73, 76 - Agreement to out and 
take timber for railway sleepers from defend- 
ant*d forest for royalty, during fixed term— 
Bights of parties under con2.ract. Bee 
AGENCY RULES (GANJAM), No. 1, (1918) 
M.W.N. 772. 

(38) B. 43- Suit for rent against co-tenants— 
No substitution of heirs of deceased co tenant 
— Decree whether good money decree 
against survivors'— Liability ^*if joint or 
joint and several— Bight of co tenant to 
insist on all co-tenants being impleaded. 

Where in a suit for rent the landlord pur- 
ported to make all the persons who had entered 
into t|ie 000 tract of tenancy parties defendants 
and obtained an ex parte decree, but some of 
the tenants having died before the suit, those 
surviving opposed execution on the ground that 
the decree wa*s not validly obtained. 

Held Tbat the decree passed in such oiroum- 
stanoo-j was a good and valid money decree 
enforceable against the tenants who were alive 
at the date of the decree of their representatives. 

If the landlord desires to obtain a decree 
good against the land, under the Bengal 
Tenancy Act, he must ordinarily (apart from 
any question of representation) implead all the 
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OoiitrAot Act U872)— (Oonein« 0 d). 

co-tenants inolading the heirs or legal represen- 
tatives of a dooeased co-tenant. J3at for the 
purposes of a money decree (in the absence of 
express agreement to the contrary) he is free, 
under ti. 43 of the Contract Act, to eue any or 
all of the tenants. 

Per N. B. OhatterjeCt {Richardson^ J., 
reserving his opinion) - - When the ooutraot is 
with a single porson as tenant and he dies, the 
liability of his heirs is a joint liability. 

Per Richardson, J.— Ijiability is joint, if on 
the death of one of the joint promtsors the 
liability bacomes the liability of the surviving 
promisors and no liability devolves upon the 
heirs or legal representatives of the deceased 
promisor. 

There being no survivorship amongst co- 
tenants in India and co-tenants not having 
‘ nnder 8. 43 the right to be sued together, 
prima /ocie the liability is joint and several. 

Authorities reviewed. Krishna Das Roy v. 
Kail Tara Chowdhavaal, 2i O.W.N. 289a 
44 Ind. Oaa. 80. • 

N.B. OHATTEBJEE and BICHABDSON, 
JJ. 

(S9) S. 43— ‘Rent, Suit for, against one of 
several heirs of deceased tenant— Applicability 
of section to. Bee RENT, No. 1. 45 Ind. Gas. 
789. 

(30) Bs. 45, 941, 963. Bad FABTNBB8BIP, 
No. 3, 34M.L.J. 41. 

(31) a. 45. Sse No, 2, mpra. 

(31-a) S. 66. Sec No, 13-d, supra, 

(39) 8s. C9, 73— Pfacs of performance 
changed by subsequent agreement^If fresh con- 
stderafion necsesary under 8, 62 — Objection 
to jurisdiction if can be allowed in appellate 
Courf— Bs. 21, 99, Civ, Pro Code-^Claim for 
interest, if can be allowed by way of damages 
under 8. 73. Contract Act. Yaiadcva Mudallar 
Y. M. A. Yelappa Nadav, (1917) M.W.N, 779 
-22 M.L.T. 612 = 6 L.W, 7»7*48 Ind. Cmp. 
401. See Final Part, 1917, Col. 389. 

(33) S. 63— Applicability of the section. Bee 
Evidence AOT, No. 44, 43 ind. Cas. 913. 

(94) B. 64— Bale by guardian of minor’s 
property for purchasing fresh property— Fresh 
property actually purchased not in same trans- 
action and not originally intended to I>o made 
— Buo( 9 fre?h property, if benefit 'inder 8. 64, 
Contract Act. See VBNDOB AND PUBCHASEB, 
No. 7. 36 M.L.I. 662. 

{85) S. 64. Beo Nob. 9, 13-d, and 27, supra. 

(86) B. 66| applicability of mortgage deed not 
prgpirly attested-^Money decree in a suit on # 
mortgage — Transfer of Property AcU 3. 68. 
Oanga Praiad v. Ram Bamujh. 20 0.0. 306a 
48 Ind. Cab. 966. Bee Final Part, 1917, Col. 
839. 

(37) B. 66— Contracts cot in accordance with 
statutory requirements, Validity of* Bee 
MOBTQAGE (BV CONDmONAIi BALE), No. 3, 
46 Ind. Oae. 846^ 


OoBtvaot Act (1879)— (doBffmttd). 

(38 and 89) B. 66. See Nos. IB-d, 14, 39f 
supra, 

(40) B. 68— Minor siotere of Burmese married 
living with married sistel— Property of father 
of sisters managed by husband of married plater 
—Sale by brother-in-law of property of minor’s 
sisters-in-law as their guardian altogether void 
— S. 68, inapplioabli to enoh Bale. „ See 
Possession, Suit fob. No. 9, 9 L.B.R. 186. 

(41) B. 69, • application of ^Property sold 
subject to mortgage^Money left with 
vendee to pay it off^8uii for pire*eimpiion^ 
Pre^emptof directed under decree to pay 
full priee^Money withdrawn by vendee^ 
Mortgage not discharged by hhn^Suit by 
mortgagee decreed against pre^emptor-^Pre* 
emptor discharges decree to save property^ 
Suit to recover from vendee money so paid 
— Fendee not liable. 

Certain property was sold sabjeot to a mort- 
gage, The vendor left money in the hands of 
the vendee sufficient to discharge the mortgage. 
A suit was brought to i}re-empt the sale but the 
decree made the pre-omptors liable to the 
vendees for the entire money and not for the 
amount actually paidtby the latter. The pre- 
emptors paid the whole of the sale oonsidera- 
tion as directed in the decree and got posses- 
sion. The vendees did not pay off the mort- 
gage but withdrew from Court the money 
deposited by the pro-emptor. The mortgagee 
brought a suit for sale which was decreed and 
the pre-omptors in order to save the property 
from sale paid off the amount due to ^e mort- 
gagee. They then bronght a suit to recover 
from the vendees the money so paid by him. 

Held that the plaintiffs were not entitled to 
recover inasmuch as there was no oontractnal 
liability between the plaintiffs and the defend- 
ants nor was there that liability which the law 
implies under oiroumstances where one man is 
compelled to pay money for which another la 
legally liable. Ram RIehoha Prasad Tawavt 
V. Raghunath Prasad Tewarl, 16 A.L J. 631 
=46 Ind. Cas* 83, 

RiOHABDS. O.J. and BANBBJI, J. 

(49) B. 69— Reimbursemanf of person paying 
money due by another in payment of which 
he is inierssted^Paymenl of judi-'Ohltoafion 
undertaken by donor of lands, Boma Snastvl 
yiihwanathshaitrl Rashlkav v. Bwamlvao 
Kashloath Nadgir, 19 Bom. L.R. 989*42 
B. 98 = 43 Ind. Cas. 489, Bee Final Part, 1917, 
Col. 340. 

(43) 8. 6d— Owner of building in Oaloutta 
interested in payment of the oonsolidated rate 
—His tight to be reimbursed. Bee BBN. AOT 
III OF 1899 (CALCUTTA MUNICIPAL), No. 6, 
44 IqJ. Cas. 669. 

(48-0) Bs. 69, 70— Bttif for eorMbuiioiiii^ 

“ Pereon interested in the payment*' 
meaning of^Subrogation, 

A moirtgage decree againet the plaintiffs and 
the defendants was aatiafled by the plaintiffs 
who had been made parties to the mortgage. 
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■ait on the allegation that they were loma of 
the repceeentatiTee of the deoeaaed mortgagor. 
The fint Ooact foon^ thflt the plaintlffa had an 
interest in the equity of redemption but the 
lower appellate Court held otherwise. The 
plaintiff sued to reoover two-thirds of the 
money paid by him from*the defendants* 

Aldi that the plaintiffs were persons inter- 
ested In the payment of the money which the 
defendants were bound by law to pay and were 
entitled to suooeed under &• 69 of the Oontraot 
Aot. 

That even if B* 69 were not applioable the 
ease would be covered by 8. 70 of the Oontraot 
Aot. Bevafat All v. Sheikh larar All, 93 
O.W.N. 347-42 Ind. Cas. 30, 

hrOOEBBJBB and WALMSLEY, JJ. 

(44) Ss, 69, 70— Baits for contribution how 
far governed by seotions. See Contribution, 
No. 1. 46 C. 691. 

(46) 8t lO^Sale^Money left with vendees 
for payment to morlgagee^Property 
mortgaged to mure the sum due different 
from property eold-^Vendeee paying interest 
to mortgagees owing to delay on the part of 
vendors to get sale-deed registered--Suit 
for ^unpaid purchase money -^Vendees 
claiming set-off in respect of the interest 
paid^Oratuitous payment. 

Certain immoveable property was sold and 
the vendors left a portion of the consideration 
in the iTands of the vendees for payment to 
certain of their (vendors) creditors who held a 
mortgage over property other than that sold. 
Owing to delay in the registration of the sale- 
deed which was doe to action on the part of the 
vendors, the vendees did not pay the money to 
the oreditors. When, however, the sale-deed 
was registered and the vendees tendered the 
money left with them to the oreditors, the 
latter refused to accept it without the interest 
which had accrued in the meantime. The 
vendees paid the interest also. In a suit 
brought by the vendors for recovery of the 
unpaid portion of the purchase- money the 
vendees claimed a set-off in respect of the money 
they had to pay to the vendors’ oreditors as 
interest Held that the vendees were net en- 
titled to recover the amount claimed inasmuch 
' as tiie money paid as interest was a gratnitous 
payment, the property mortgaged to secure the 
sum due to the creditors being no part of the 
property sold, and the fact that. the vendors 
benefiM by the payment was immaterial. 
Bara] Bhan v. Hasblm Begam, 16 A.L J. 
681-40 A. 666-47 Ind. Oas. 903. 

BXOBARDS, O.J. and BANBRJl. J. 

(46) 70— Ooafe property eold in execution 

of domer^Sale eet aside on payment of money-- 
Oiv, Pro, Oode, 0. XXI, r. 89— Af ember o/ caste 
paying money entitled to compensation out of 
eastepropertif, Bhtooobalv. Harlba Raghujl, 
19 Bom. L,R. 660 -43 B« 666. Bee Final Part, 
19)7, Col. 348. 


(47) B. 70, 8cope of-^Transfer of Propeitiy 
Act, 8, 61— Trespasser making improve* 
ment in good faith— Liability of owner to 
pay value of improvements. 

The defendant acting in good faith enoroaohed 
upon and cleared the lands of the plaintiff in the 
belief that the property was included in his 
share, plaintiff being unaware of the encroaoh- 
ment. 

Held that the defendant was not entitled to 
a charge on the land for the value of the 
improvements under B. 61 of the Transfer of 
Property Aot, as it has not been establiehed 
that plaintiff had knowledge of the enoroatih- 
ment or improvements, but that the ease is 
governed by S. 70 of the Contract Aot, as what 
Wiis done by defendant for the improvement of 
the land was done by him lawfully, without 
intending to do so gratuitously and the 
plaintiff has enjoyed the benefit thereof and the 
defendant was entitled to be compensated for 
■he improvements made by him, 

B. 70 of the Contract Aot is not limited to 
oases where the person lawfully doing the thing 
for another person knows 'who the other person 
is. Bhupendra Knmar Ohakravarty v. Pyavl 
Mohan Roy, 40 Ind. Cas. 464. 

Fletcher and Newbould, jj. 

Reference (1866) 1 Hd. 139, R, 

(46) S. 70 — Applicability of — Irrigation 
channel, Cost of repairs to— Repair benefiting 
rep3kirer and third parly— Contribution, Claim 
for— Charge, if enforceable as— Limitation Aot 
(1908), Bob. I, Arts. 61, 130. Bee OONTRL 
BUTION. No. 3, 45 Ind. Oas. 786. 

(49) B. 70. See Nos. 43-a and 44, supra. 

(50) 8, 73, ill, (a)-^Sale of goods— Meaeure 
of damages for non-delivertffS^Qoods, no 
market for— Market price, computation of— 
O.I.F. contract — War risk iasurancs, 
liability for. 

On a breach of contract of sale of goods by 
noo’ delivery it is not necessary in order to 
entitle the buyer to damages that he should 
prove aotual pecuniary loss as a oousequence of 
the non delivery, lllastrstion (a) to B. 73 of 
the Indian Ooavraot Act ooniaius an authorita- 
tive interpretation of the seotion forsuoh aoase 
and it shows tbat the buyer is entitled as 
damages to tLo di Horen co between the oontraot 
price and the prioe for which he might have 
obtained like goods at the time when they ought 
to have been delivered. 

The same rules apply as to goods for 
whioh there is no market at the place of 
*delivery . In computing the price for whioh suoh 
goods OQuld liave been obtained it is not the 
nearest market that always goveios. bui the 
place, where, having regard to all the foots of a 
particular case, the plaintiff would, without 
any material inoonvenienoe to himself, procure 
the goods in a manner that would throw the 
least amount of hardebip on the other party {a). 

Where therefore the defendant failed to ship 
under a o. i. f. oontraot Java Molasses foe 
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Caatraot Act ( i872)— 

delivocy nt McidrA:^ where the goods could not* 
be bought in i^be luarket and it appeared that 
Molasses was produced ai. anu exported from 
Java to CalcLUi u and Madraj, and the time for 
transport to both those places was praotioally 
the same. 

Held the mode of compiiti):g the piiigp at 
which the plaintiff might hive obtained Mol- 
asses in Madras was not the piine at which it 
could be obtaiiiud at Calcutta plus the coat of 
carriage to Madras but ihe amount for which 
an exporter would have shipped the goods from 
Java so as to reach Madras on the date when 
they ought to have been delivered under the 
contract. 

Sadasiva Aiyar, J.— Whore there are abso- 
lutely no materials pat forward by the plaintiff 
to indicate what it would have coat him to 
obtain similar goods in t he oheapejt manner, 
only nominal damages would be allowed. But 
where there are some materials the Court 
should as a jury try to arrive at the cost at 
which the plaintiff Ov^uld have got other similar 
goods and give him the difforenc^ if any, 
between that and the oontracted pric?. 

Held also the buyer in a o. i. f. contract 
entered into before the war is not bound to 
pay the increased amount paid by the seller 
tot war risk insuianoe. S. 70 of the Indian 
Contract Act does not apply to buoh a pay- 
ment (b). Hajee Ismail Salt v. Wilson, 23 
M.L.T, 3i0-(19l8) M.W,N. 399 = 41 M. 709« 
46 Ind. Gas. 942. 

WAIiIiIS, 0 J. »ud SADASIVA AlYAB, J. 
References: --{a) Sally Wertheimy, Chicou* 
linti Pulp Company ^ (^911) A.G. 301 at 316, B. 
(b) 40 B. 11. F. 

(61) 8. 7b. Bee Nos. 27 and 32, supra. 

(62) 8 > 74 ■ Penalty Agreement to pay a 
larger sum in return for a loan of a 
smaller sum '-‘If illegal, 

The word ‘ penal ’ or ‘ penalty ’ has any 
beating, only when there is a main contr'iot 
and a subsidiary cnntcaot providing (or some 
more drastio ccDsegu.?ooes in the event cf the 
breaoh of the original and main oontraot. 
Nothing can bo brought under the operation of 
S 74, Contract Act, which is a term and 
stipulation of the main cent rnot between the 
parties. Tbe term * penalty ' is tolally in- 
appli(^bIo to a term of the original contract or 
ooDBcqueriCfl u£ the crigiLal contract not owing 
to broach but cuving to fulfilment. Tho conse- 
quences cf tho fiiUViment of a oontraot may be 
oppressive, but (he} are not ponal within the 
meaning of tbe Contract Act and the deoideA 
oases (a). 

In the absence of a Money London Act, an 
agreement in return fora loan of a -mailer sum 
to repay a larger on^ on a given f3a> , represent- 
ing tbe original principal and inicrest is not 
oontracy ;u law (6). 

The defoiidaiit' executed a. promissory note for 
Re. 10,000, IP favour of plaintiff, promising to 
repay tbe same on demand with interest at 


Contract Jot (1872)— (CanftntMd). 

24 per oent. per annum and deposited tbe title- 
deeds of one of his properties as seourity for the 
repayment thereof. For the repayment of the 
said sum, he executed 20 hundis of Rs. 600 
eaoh and authorised plaintiff to oash each 
hundi every mouth on the due date and credit 
‘ the sum so realised towards the promissory 
note and agreed that, *’if 'the amount of the^said 
hundi was not paid, the plaintiff was to be at 
liberty to proceed against him for the recovery 
of tha isaid huddis and oredit the same on foot- 
ing of tbe said promissory note. On the 'date 
of the pi’omis.iory nqte, only Rs. 4,600 was paid 
in oash and a balance of Rs. 1,500, outstand- 
ing on an old promissory note of 1914 was 
wiped out, and Bs. 4,000 was treated as pay- 
ment of iuLorest for 20 mouths in respect of the 
promissory note of Rs. 10,000 : Held that the 
iranaaotion was a repayment of Rs. 10,000 
spread over a oert-ain period in return for a loan 
of Bs. 6,000, that there is no illegality in suoh 
a oontraot according to the law of this oountry 
and that tho plaintiff ivas entitled to a decree 
for tbe amount olaimod by him Bukka Lai 
Sowcav V. TIromala Row Sahib, 24 M.L.T. 
420. 

coutts-Trottbr, j 

Rejerences i-'ia) 36 B. 164, doubted ; 33 Ind. 
Cas. Ill, F, (b) Wallingford v. Mutual 
Society, (1680) 6 A.O 685, F. 

(63) 8. 74— Interest payable in paddy-" Penal 
rate of interest — Enforceability of. See INTER- 
EST, No, 4, 46 Ind. Cos. 884. 

• 

(64) 8. 74. See LANDLORD AND TENANT, 
No. 61. (1918) M W.N. 197, 

(54-a) 8. 74— Mortgage —Interest, Stipula- 
tion for payment of— Stipulation to take less 
than speoifisd rate of payment punctually 
made, how far a penalty. Bee PardanashIN 
Lady, 22C.W.N. 226 

(55) B. 74— Rent, agreement to pay enhanced 
rate of— Aftor expiration of term of tenancy, 
if penalty under. Bee RENT, No, 2, 46 Ind, 
Caa. 901. 

(66) 8. 74. Bee No. 7, supra, ^ 

• (57) 8.76. Bee No. 27, supra. 

(58) 8s, 102, 108 and ilQ— Delivery order— 
Document of title-^Negotiahility-^Transfer of 
Property Act (IV of 1882), 8, 137, explanation 
--•Evidence Act {I of 1872), 92, Proviso 

5. Khoo E. Khwet v. Nanlgram Jamnadai 
and Oo., lO.Bur. L.T. 92^9 L.B.R. 143. See 
Final Part, 1917. Ool. 846. 

(69) 8. 108— AppHoabiliiy of Ezoep. 1 to 
section— Failure of hirer to pay rent aooordiog 
to term of agreement— Owner, right of, to 
recover full amount from, fairer as well as 
guarantor— Vendee from hirer, if acquires good 
title. Bee Hire PURCHASE, No. J, 144 P. 
W.R. 1918. 

(60) 8. 108— Hypotheoaliou of moveable pro- 
perty, Validity of. See aYFOTBEOATXON, 
No. 1, 35 M.L.J. 460. 
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(61) 8. 108 Goods ** in seoUon inolades all 
moveable properly. See SHARE CSBTIFl- 
OATEB. No. 1. 82 O.W^N.. 1016. 

(62) 8. 108— Share oeriifioates with blank 
transfer deeds— Bona /Ids purohase for value— 
Jutidioal possession. See SHARE GebTIFI- 
0 \TEli, No. 2, 22 O.W.N. ltl42. 

(63) 8. 108. Bee No. 68^ supra, 

(61) 8, llS^PurehasB of Qooii by sample or 
afUr inspeeUon-^Implied warranty of oom- 
mereial qmfUy^-’Englifih Sals of Goods 
Act, 3 , 11 {2)^English and Indian Law, 
Difference between. 

Under S. 113 of the Indian Oontraot Aot, 
when goods are sold by sample and by desorip- 
tion, there is the same warranty that the goods 
are of a merobantable quality as is provided in 
Bs. 11 and 15 of the English Salo of Goods Aot 
of 1893. 

English and Indian Law compared. 

Where bales of yarntof Hanuman quality 
were sold and the inspection of the bales was 
confined to their oxlcrior, but after delivery 
the yarn was found to have been eaten by 
white ants and as such udfit for ordinary use. 

JJeZd* there was a breach of warranty under 
B. 113 of the Oontraot Act. Peev Mahomed 
Rowthev V.’ Oalooram Jayanaraln, 35 M.L* 
J. 180»(1916) M.W.N. 658^8 L.W. 192 » 21 
M.L.T. 221 lad. Cas. 655. 

WaLdis. 0 J. and Bpbnoeb. j, 

Referefwes 1 Gamp. Ill ; L.R. *3 C^.B, 109; 
L.B. 1 Exoh. 49, B. 

(65) Bs. 121, 126. 132-Siuetysbiip and 

indemnity, Oontraots of, distinguished. Seo 
HINDU LAW (Debt), No. 12, 3 Pat. L.J. 396. 

(66) 8s, 126, 128— Confyaci of guarantee-- 
Guarantee given at a time when claim 
against principal lime barred— Surety not 
liable to pay, ^ 

The trustees of a temple deposited, in 1S83, 
a sum of money with MM Ton irustee^ 
demanded, but MM refused payment of the 
money ODoe i.i 1889 and again in 1807, but 
on the seoond oooasion MB orally oonsonted 
to stand as a surety fop the payment. In 190Q, 
the trustees sued both MM and MB for the 
money ; the first Oourt passed the decree 
againbl both; MM alone appealed with iho 
result that the appellate Court hold that the 
claim to demand payment had beoomo barred 
in 1895 and dismissed the suit as against MM. 
The decree against MB, who had not appealed, 
remained in force. The trustees executed *the 
decree against MB and recovered .payment of 
the amount on the 20th May 1912. MB having 
died, hie sons sued MM, on the 30tb May 1915, 
CO recover the amount from him : 

Hsfd, dismipsing the suit, that there was no 
oonsideratioD for the alleged contract of surety- 
ship, inasiiMioh as the foundation for the ooii- 
traot was wanting, there not having been any 
enfotoeable liability in the third person (a). 

Per Batohehr, Ap.O.J.—** The word ‘liabi- 
lity * in Bs. 126 and 128 of the Indian Contract 


Oontraot Aot (1878)— (Confiniisd); 

Aot, mesns a liability which is enforceable at 
law, and, if that liability does not exist, there 
cannot be a contract of guarantee." Maojit 
Mahadev Bhettl y. BhlYappa Mauju Bhetll, 
20 Bom. L.R. 447 ">42 B. 444»461nd. Gas. 
122 . 

BdTOHELOB, AO. 0. J. and KEMP, J. 

References (a) 5 U. 647, D.; 33 M. 808, B, 

(67) 8.126. See No 66, supra. 

(68) St 128. Bee No. 66, supra, 

(69) S. 132. Sec No. 65, supra . 

(70) B. 161— Lobs of goods entruslsd to ferry 
licensee for b?ing ferried across river— Eerry 
lioensee if bailee entitled to benefit of 8. 161— 
Oatrior’a liability if treated in aot. See COM* 
MON OABRIEB, No. 3, U.B.R. 1918, 4th Qr. 
120 . 

^71) 8s. 151 and 162^ Shipping— Delivery 
to be taken at wharf— Consignee delaying 
taking delivery —Poaition of ship-owner— 
Bailee— Negligence— Onus— Evidence Act 
(I of 1872), S 106— Extreme peril— 
Standard of conduct. 

Where delivery baa to be taken at the wharf, 
the contract of carriage is terminated by the 
arrival of the fiitt at the wharf. The shipper 
thereafter is in the position of a bailee and 
his liability is to be determined with reference 
toBi. 151 and 1.52 of the Indian Contract Aot 
to lake such care as a man of ordinary prudence 
would take of his own goods. 

Thr ship-owner b * d mcorod the vessel by a 
wbarf, aud goods had been lost by a fire 
caught from a neighbouring vessel. In an 
action for negligence against the carrying 
company, though the defendant company, 
as tho facts ^ud ciroumstances were more 
within their knowledge, were bound to call 
the materml witnesses on the spot at the time 
of the fire, this did not discharge the plaintiff 
from proving tie want of diligence or negligence 
on the part of the defendant and their 
servants. 

In a moment of extreme peril and danger, 
perfect presence of mind, accurate judgment 
and promptitude oanuot be expected. 

Where a man is suddenly put in an extreme- 
ly difficult position and he gives a wrong order, 
it should not be attributed to want of ^neive 
and skill as to amount to negligence. It a 
man docs what ho under the oircnmstances 
reasoni'Jjly thinks is proper, he is not to be 
hell fiuilty of nogligenoe, because iipou a 
review of tho f.aots, it can be seen that the 
eourco adopted was wrong and not in fact the 
best. Dwark*a Nath Ralroohan Ohaodhury 
y. Tho Rivers Stoani Navigation Oompany 
(Limited), 8L.W. 4--20 Bom. L.R. 735«98 
M.L.T. 376^(1918) M W.N 436 (PC). 

Viscount Haldane, Lord Bbaw, Sir 
JOHN Edge, Mr. Ameer ali and 
SIR Walter riiiLLiMORE, 

Reference :—The Bywell Castle^ L.R. 4 F.D, 
219. R. 
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Cootraol lot liBl%}^lOoHiinued), 

(73) B. 163. Bee Nx). 71, supra. 

(73 and 74) S. 173<— Hypotheoation of goods to 
another as seourity it prohibited under eeotion. 
See MOBTQAaB (EQUlTABCiBl MORTOAGB). 
No. 1, 33 O.W.N. 768. 

* (76) 8s. 173 to 176—* Pledge * of p&ods— 
Nature of transaetion^Hoto effected-^ Neeeeaity 
for endorsement in case of Government seeuriHee 
•^Bights of pawnee. Lala Joytl Prokaeh 
Randa v. Lala Mutt Prokash Naode, 83 Ind* 
Gas. 891-23 O.W.N. 297. Bee Final Part. 
1916, Col. 552. 

(76) 8. 173. Bee No. 76, supra. 

(77) B. 174. Bee No. 76, supra. 

(78) B. 176. See No. 75, supra. 

(79) 8s. 176. 177— Money advanced on pledge 
of omamentsSale by patonse— fieason- 
ahls notice of sale to pawnor, meaning oh 

B. 176, Contract Aot, dues not oontemplate 
that the pawnee ahonld give the pawnor infor- 
mation of the actual date, time and place of sale. 
The expression * reasonable notice of the sale ’ 
means an intimation of an intention to sell and 
it does not necessarily mean that a sale should 
be arranged beforehand and that due notice of 
all the details should be given to the pawnor : 
all that the law intends is that the pawnee 
should give the pawnor a reasonable time 
within which to exercise his right of redemption 
and proceed to sell if the property be not 
redeemed. His right is analogous to that of a 
seller's right to re-sell the goods sold and the 
two rights must be exercised in more or less 
the same method. 

A pawnee gave to the pawnor a notice that, 
unlese the articles pledged were redeemed 
within a fortnight, he would sell them without 
fiulher reference, but omitted to specify the 
actual date, time and place of the sale. He 
then sold the articles but the debt was not 
fully paid off. In a suit for the balance, the 
pawnor contended that the notice was not 
reasonable, because of the omission to specify 
.the actual date, time and place of the sale : 
Beld that the notice was reasonable, KuoJ 
Behavl Lalx. The Bhavgava Qommerolal 
Bank, 16 A.L.J. 390-40 A. 523-46 Ind. 
Gas. 463. 

TUDBALL and ABDUL BAOOF, JJ. 

(80) B. 176. Bee No. 76, supra. 

(81) 8. 177. See No. 79, supra. * 

(83) 8s. 178. 179— P/edps by a person in 
possession— TAs pawnor having limited interest 
in the goods pledged^Tks principal of the 
pavmor knowing of the pledge and receiving 
money raised by the pledge^Pledgee entitled to 
claim payment. Lakhameey Ladha ft Oo. y. 
Lakmiobaiid, 19 Bom. L B. 835-40 lad. Gas. 
148 - 43 B. 206. Bee Final Part. 1917, Ool. 849. 

(88) B. 178. Bee No, 68, supra. 

(84) B. 179. Bee No. 82, supra. 


Onntraol lot (1878)— (Oonftnued). 

(85) 8s. 183, 188, 190, 193, 360— Principal— 
ApoH(—Bu6-apeni— Agent employing a sub- 
agent is liable to the principal for the sub- 
agent's fraudulent act committed within the 
course of employment, Naniakhdas 8htv- 
naraen v. Blrdloband AnvaJ. 19 Bom. L.B. 
948-48 Ind. Gas. 690. Bee Final Part, 1917, 
Gol. 349. 

(86) 8s. 1^. 311— Responsibility of miner 
agent---Tori arising out of nsgligenee of 
mtnof *8 guardian— Minor's liability^Oer^ 
tifteate holder cf Zagir— Responsibility. 

Having regard to the provisions of B. 184, 
Contract Act, the responsibility, which ordi- 
narily attaches to an agent who conducts buei- 
ness for others, does not attach to a minor 
agent, for any loss caused by the ^negligence of 
the minor’s guardian. 

A minor oannot be made liable for a tort 
arising out of a ooutraot wheu the oon tract is 
not binding upon him and when the so-called 
tort ooDsists merely iff negligence on the part of 
his guardian. 

The certificate-holder of a Jaghir is the 
person with whom the Government makes the 
settlement. But this in itself carries no liabi- 
lity to his oo-sharers. Gopnl Rao Vamsin 
Bao Dechmnkh v. Olnkav Rao Yyaakat Rao 
Deihmnkh, 43 Ind. Gas. 933. 

Mittba, A.j.q. 

References 41 Ind. Gas. 848 ; 10 G.P.L.B. 
98, R. 

V 

(87) Bb. 184, 348— Minor member of firm— 
Whether such member can aot as agent— 
Firm's liability. Bee MINOR, No. 6, 17 
P.L.B. 1918. 

(98) B. 188. Bee No. 86, supra. 

(89) B. 190. Bee No. 86, stfpra. 

(90) S. 192. See No.^66, supra, 

(91) B. 303— BueoesBors in title of original 
equitable mortgagee in possession with mort- 
gagor's ooDsent— Authority from mortgagor to 
manage lands and receive rents and profits in 
lieu of interest— Loan asroonsideration for auoh 
Authority— Termination"^ of authority before 
repayment of loan. Bee MOBTaAGB (EQUI- 
TABLE MORTGAGB), No. 8, 9 L.B,R. 173. 

(93) B. 311. Bee No. 86, supra. 

(98) B. 333— G.IiF. .oontraot— Purchase of 
goo^ under, from the oommission agent— 
Agent, if a O.I.F. vendor— Apnoy, whether 
Btill subsists— Goods purohased on principal’s 
behalf and his risk— Outbreaft of war while 
goods are in transit in an enemy ship— Loss 
whether to be borne by the agent or by the 
prinoipal— Agenoy between vendor and vendee 
— Effect of, on O.I.F. oontraot. Bee PRlROl- 
PAL AND AGENT, No. 7. 86 M.L.J. 184. 

(94) ^ B. 333— Relationship of principal and 
agent, Termination of. Bee REVISION, No. 36. 
69P,L.B.m8, 





OohiMot lull (1872)HO0fieifitMif|. • 

(95) B. SiO"->CombiMtioB of penonfl foe 
bu9i«i«M purposea— ‘Agfoomofit to siHico profits 
and loBsea equally—Monsp advonoed by one 
pattnee— Agreement datside tddpe of seotion. 
Bee Fraud, No. 9, U.BrR. (1918), let (^r., 69. 

. (96) B» 941. Bee No. 80» iupra. 

m • 

(97)* B. 347-*'Peoperty of joint Hindu family 
if asset of partnership. Bee HINDU LAW 
(Debt), No. 7, (1918) M.W.N. 44*. 

(96) *B. 947 -^Liability for debts of minor on 
whoso behalf anoestrai trade oatried on- 
Analogy to liability under B. 247. See MINOR, 
No. 9, 29 O.W N. 488. 

(99) B. 349<-*Joint Hindu trading family*— 
Liability of minor members assisting in trade 
to be deolared insolvent. Bee INSODVENOY, 
No. 4. 24 M.L.T. 216. 

(100) B. 948$ Bee No. 87. supra. 

(101) S, 260. See No. 86, supra. 

(102) 8a, 951, 261, 263— Fsfafs of deceased 
partner ^LiabilUy for debts incurred after 
parUksr's death. 

The separate estate of a' deceased partner is 
not liafile for debts newly incurred by the 
surviving pejrtner subsequent to the death, 
though the debt was inourred to meet obliga- 
tions of the firm oreated before the death. But 
the surviving partner who inours the debt and 
the share of the deoeased partner in the partner- 
ship assets, ate liable. 

Pec Ohtsfil^sfics,— The provisions of B. 263 
oannot override the express provisions of 8. 261 
that obligations oreated by the firm after the 
death of the deoeased partner are not binding 
on his estate. 

Per Seshagiri Aiyar , J.— It seems fairly clear 
from the language of S. 263 that the deoeased 
partner's estate would be liable for obligations 
necessitated by the process of winding op the 
business. Unhampered by authority, it seems 
to be the plain meaning of the seolions referred 
to. Besbl Ammal v. yaivavao Ohettlar, 24 
M.L.T. 392^8 L.W. 603-35 M.L.J. 669- 
(1918) M.W.N. 806-47 Ind. Gas. 968. 

Wallis, o j. and bbshaoiri aiyab, j. , 

Re/erenceai-^ Maclean v. Kennard, 9 Oh. Ap. 
334, 336 ; Bagel v. Miller. (1903) 9 K. B. 219, 
R. 

(103) 8a. 252, 263, 264 — Parfnsrshtp — RigTit 
to dissolution-^ How far affected by term of 
partnership eontracl^Power of* Court to 
decree dissolution* 

A partner’s olaim to a decree for dissolution 
rests, in its origin, not on oontraoi, but on his 
inherent right to invoke the Oouct’s protection 
on equitable grounds, in spite of the terms in 
which the rights and obligations of the partners 
may have been regulated and defined by the 
partnership oontraot. 

It is not therefore a contravention of 8.^ 252 
of the Indian Contract Aot for a partner to* seek 
dissolntioD, or for the Court tadeoree it, though 
thd partnership agreement contemplated the 

98 


OoatvAol lot (tB72)^(Ooneluded ) . 

obntinttanoe of the partnership beyond thi'daU 
at which the suit was Institnted. It fs to mefll 
the precise predicament that a partnership is 
teumnable at will that the Oourt's power m 
decree dissolution is conferred in the evefiw 
enumerated in B. 954. Rahmat an-nUia 
Bagoin V. Price, 16 A.L.J. 513-93 M.L.?. 
400-92 G.W.N. 601-27 G.L.J. 633-5 Pat. L. 
W. 95-8 L.W. 68-20 Bom. L.B, 714-36 M, 
LuJ. 262-42 B. 380-46 Ind. Gas. 568 (P.O.). 

LORD BUOEMABTGR, BIR JOHN SD6B, 
SIR Walter phillimorb, Bart*, 
and SIR Lawrence Jenkins. 

(104) 8. 853i See No. 103, supra, 

(105) 8s. 264,' 265^Partnsrahip between 
managing member of joint Hindu family 
and stranger s—Dwision-~ Suit for dismlution,, 
Grandhe Oangayya v. Ovandhe ?enicata« 
ramiahr22 M.L.T. 627-6 L.W. 708-(19l7) 
M.W.N. 805-34 M.L.J. 271-36 Ihd. Gas. 
11>-41M. 454-43 Ind. Gas. 9. Bee Final 
Part, 1917, Ool. 351. 

(106) 6, 964. Bee No. 103, supra. 

(107) 8. 261. Bee No. 102, supra. 

(108) 8. 263. Bee Nos. 30 and 102, supra, 

(109) 8. 265. Sec No, 105, supra. 

Gontraotor. 

Injury to person using mmnoipal road under 
repair owing to negligence in keeping it— 
Municipality how far exempt from liability by 
reason of employing independent contractor to 
do repair. Bee TORT, No. 1, 41 M, 638. 

OoDtrlbatlon. 

(1) Suit for-^Principles governing suif— Coit- 
tract Act, 8s, 69, 70 — Subrogation, 

X, a mortgagee, sued A, B and 0 as representa- 
tives in interest of his mortgager and obtained a 
decree, which A tbereattcc satisfied in full. In 
a suit by A to recover from B and U their share 
of the money paid by him, they denied that A 
had any iuterebt in the mortgaged property and 
urged that the payment made by A must 
ooDsequeoily bo deemed voluntary. The first 
Oourt uphold the suit finding on the evidence 
that A had an interest in the mortgaged pro- 
perty, but the lower appellate Oourt dismissed 
it bolding that A had no such interest. 

Held that A was bound to succeed, wheb'her 
8. 69 or 8. 70 of the Oontraot Aot appliS ; 
because, under B, 69, the money paid by A was 
money which B and 0 were bound by law to 
pay (a) and the decree of X bound the mortgaged 
properties wherein B and 0 were undoubtedly 
interested and, to which A also bona fido' 
olaimed an equal interest (b) ; and because a ‘ 
payment in satisfaction of a decree, by a person 
who is a party to the deoroe and is bound 
thereby, is a payment made lawfully within 
the meaning of 8. 70 (c). 

Queers : — Whether A might not have euooess- 
fully invoked the aid of the doctrine of subro- 
gation to support the line of reasoning that A is 
one of the joint judgment debtors, that he has 
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OoAtrlbntloii’-IConfinued). 

satisfied the mortgage deoroe whereby he waii 
bound along with B ar l 0, and that he has 
aooordingly been aabrogatti'l to the rights of the 
mortgagee deoiee^holder <'d). Sarafat All y, 
Ilian All, 46 C. 691. 

MOOKBRJEH and WALMSfiBY, JJ. 

BetBrencesi-^ia} ^ C. 369; 8 C. 113*. 6 B« 
244 ; 6 aW.N. 903 ; 3:1 C. 643 ; 13 C.L.J. 646 ; 
16 0.L.J. 146; 16 O.L.J. 166; 20 O.L.J. 196 
(300) ; 19 C.L.J. 72, R ib) 26 0. 305 ; 26 0. 626, 
a,\ 4 B. 643 ; 13 C.L.J. 646, Dist. (c) 2 C.L.J. 
ail ; 26 C.L.J. 326, B. (d) 14 Q.W.N. 361 ; 
21 C.L.J. 104 : 25 M.L.J. 16, B. 

(2) Suit for— Small GauBe Court— Jurisdic- 
tion • 

Suit for contributiv::Q is a huit within the 
ooguisancG of a Court of Small Causes. Bhag- 
watl Praiad Singh v. Muhamad Abdul Haean 
Khan, 46 Ind. Gas. 236. 

STUART and KANHAIYA LAL, A.J.CSc 

Reference O.L.J. 244, Apur* 

(3) for— Irrigation cii.anneii Cost of 
repairs to, benofitino repairer and a third 
party — Refusal by third party to contribute 
—Contract Act {IX c/ 1872), 8. 70, Applic- 
ability of — Charge, if enforceable as— 
Limitation Act (10C8), Sch> I, irts, 61, 120 
—Mad, Regulation XXVri of 1802. 8, 32— 
Cost ofrepOiirs, collection of, by CoHectcr— 
Effeciof, 

Contract Act, S. 70, is ucc applioabla where t*, 
person does an act for his own beaeflt and that 
act incidsntally bansSns his noighboiir or any 
other pcrsoQ To claim cc^^-ib-Hion under 
B. 70, the act ma^:. Ivj prcv-^d so ; been dona 
for the benuOu ci Iho defeiidioi and an .act 
cannot be deacribat: .vd dou^j by r\o person for 
another, unless il be shjwu thaf, but 
the ezisteooe of that other’s :v«: :ro.st, it would 
not have been done. 

Certain repairs were cro' by the nla»n - 
iffs, the lecdoos of the Siv'ganga li^raindari, to 
a tank oalkd tho Marnad Tauk which ic^'igated 
the lands of the lessees, of the de'rrdaata aud 
also of other persons. The pliintifid, before 
oommenoing the repairs, intimaied to the 
defendants their intention to repair tho tank, 
claiming Shat thoy were liable -o contribute 
lateably towards the oo^t but thu dolendants 
denied their liability and in fact said that thoy 
didAiot want any repairs. The plaintiffs pro- 
ceeded with the repairs and relying on S. 70 of 
the Contract Act filed suit for contribution 
against the defendants. They also prayed that 
the amount to bo deoreod bo made a charge on 
the defendant’s properties : 

Held (1) that sinoe the ropaird were czeonted 
by the plaintiffs primi^nly for their own benefit, 
the defendanti wore not liable to oontribute 
lateably towards the expenses, under S. 70 of 
the Gontraot Act, though they wero also inoid- 
intally benefilad by tho repairs : 

(3) that, even if the defendants were liable, 
the plaintiffs woro not outitlod to a charge on 
till village • and 


Gontrlbotlon— (Confinuid) . 

(3) that Art. 120 of the Limitation Aot was 
applicable to the case but not Art. 61, whioh 
only applies to oases of money .payable to plain- 
tiff for monry paid for the defendant. 

Per Oldfield, 61 is clearly inappli- 

cable. No doubt there ate oases in whioh 
Art. 6J may be applied to claims under 8. 70, 
such as payments 6f 'government revenue or 
dooroo amounts, where the benefit to the defend- 
ants is immediate. Where the benefit will on^ 
arise at a sulAieqaent stage and the plaintiff’s 
oauBo of action will not be complete until that 
stage is reached, np other article ^ut Art. 120 
is applicable. 

Per Abdur Rahim, J.— Si S2.of Regulation 
XXVIT of 1802 would have no application 
to a claim under 8. 70 of the Contract Act. 
The fact of a portion of the expenses of repairs 
were' levied from the defendants by the Colleotor 
under B. 32 will not effect their non-liability, 
.Yiiwanandha ViJIakumava Bangavoo v. 
0. R Orr. 45 Ind, Cas. 766. 

Abdur Rahim and Oldfield, jj. 

Reference 26 M. 686, Dist, 

(4) Suit for --Co-mortgagor, payment by— 
Charge, if cfeatea— Co-mortgagor— Natural 
guardian not appointed by Court, ^yment 
by, if can create charge —.Transfer of 
Property Act (IV of 1882), 8, 96— Evidence 
Act (I of 1872), S, 8-* Rob gestae, Admissi- 
bility of. 

All that B. 96 cf the Transfer of Property 
Aot requires is that one of several og-mortgagors 
j'uould redeem tbc mortgaged properly i:i order 
lo obtain a (*barge on the share of the other co- 
moitgagocr- is not esBential that the 
redempiion shouid take place in Oonrt, If the 
monP 3 ' 13 paid out of Court, and the deoree- 
boidar accepts and certifies the payment, the 
r<:quirom8nl>n cf the section are fulfilled. 

Plaintiff having piiid off the whole amount 
of 9 mortgage decree passed jointly against him 
and tho defendant Hied a ;::uit for ooutcibution 
and claimed a charge on tho defendant’s 
share in ihe mortgaged property for half the 
amount paid for the defendant. The defence 
was thr.i. i bo payment made by the plaintiff’s 
.mother v^as an offioious payment by a person 
not autbocistjd to aot on behalf of her minor 
son, tb':: plaintiff, and that therefore no init for 
ooDtribntioD lies. She was originally named 
as tho guardian ad litem of the plaintiff in the 
mortgage snit but was removed from the 
guardianship and the defendant appointed in 
bor place. * 

Held, that though the payment by the 
plaintiff’s mother without her being formally 
appointed guardian ad litem was an irregular 
payment, the aoooptanoe of the deoree-holder 
amounted to a certificate that the payment had 
been duly made and had the effect of curing 
the irregularity and that the plaintiff, there- 
fore, acquired a valid charge over the defend- 
ant’s chare in tho mortgaged property. 

Under S. 8 of the Evidence Aot statement! 
»*ioomoa«v»n« V'o^dunfc ^xolaininff swdh 
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Ooiifcfflbutloii-*(Cone jtf d6d I . 

oouduoii are relevant. Tukaram v. Arjuna, 
i6 Ind. Gas. 90i. 

Mittba, A.J.O. • 

(6) Suit for--'* Persons interested in the 
payment,” in 8. 69 ,Oontraot Aot (1872), mean- 
ing of— Babrogation. Beet OONTfiACT AOT, 
No. 43-a. 92 C.W.N. 917. 

(6) Joint deoco'3 for oosts against defendants 
olaimiug under separate titles Defendants 
found'to be independent wcong-doeia —Bait for 
contribution if lies by one from whom all costs 
oolleofced. See COSTS, No. 1, 16 A.L.J. 689. 

(7) Liability to pay debt due on simple mort- 
gage lies on whom as between mortgagor and his 
subsequent mortgagee or lessee— Payment of 
debt by mortgagor or bis heir if entitles mort- 
gagor to contribution from his mortgagee or 
lessee — Bights of heir or mortgagor. See 
MORTOAGB (GENERAL), No. 15, 21 O.C. 
360. 

• 

(8) Creditor obtaining deoree on a pro-note 
ezeouted by prinoipal and sureties — Subsequent- 
ly he reoovered deoree -amount from the estate 
of prinoipal— Sureties nut liable to oontribute. 
Bee PHRfOlPAL AND SURETY, No, 1, 41 lud. 
Oas. 231. 

(9) Suit for, arising out of aatisUotion of 
joint debt — Juriadiotiou. See PROVINCIAL 
SMALL CAUSES COURTS ACT, No. 6, 16 A.L, 
J. 787. 

Ooatrlbatnvy. 

(1) Company^ — LiquidatwiL * dgroomenl lo 
take preference shares on condition that the 
applicant was to be given an appointment 
under the Oompany-^Shares allotted but m 
appointment given^No calls paid by the 
applicanl — Applicant not to be treated as 
contributory for the preference shares - 
Valid ailotmenl of shares. 

The applioaot agreed with an agent of the 
defendant company to take up 400 preferenod 
shares of the Company on oondition that the 
Company would appoint him as their cashier in 
the new branoh they then oontemplated open- 
ing in Luoknow. ,He also paid at rhe time 
Rs. 500, being the applioatioa deposit for 
100 shares only. The shares were duly allotted 
to the applicant oq the 5th December 1910 by 
the Direotors of the Company who were fully 
aware of the agreement entered into betwee>i 
the applicant and the agent. As the post of 
cashier was not given to the applioadt, he di(l 
not pay the allotment money, which was Rs. 15 
per share, not did he pay the further oallR, 
which were payable in three monthly instal- 
ments of Rs. 10 each. Later, on the 3cd May 
1911, the applicant wrjta to the Direotors of 
the Company repudiating all liability for the 
100 shares and demanding back bis applica- 
tion deposit. The Directoia wrote baok an the 
8th July 1911 informing the applicant Iha^all 
^ha arrangements were to be deemed oanoelled. 

On the 7th July 1911, however, the applicant 
I’aid in another Rs* 500 to ths Companyi 


Ooatflbtttory— (ConCiniMd). 

which were to bp taken as the applioation and 
allotment money for 100 ordinary shares. !]^e 
Bbaies were allotted on the 7th August 19111 
The Company having gone into liquidation, 
the applioaut was put down as a contributory 
with respect to the 100 preference shares as 
well as the 100 ordinary shares and was called 
upon to pay calls on those shares : 

Held, (1) that, as regards the preferenoe 
shares, the applicant was entitled to be struok 
off the register of preferenoe share-holders and 
could not be called upon as a contributory on 
that aooount, inasmuoh as he did not intend to 
agree to beoome a member of the Company In 
presenti as from the 5th Deoember 1910 ; 

(2) that, in respect of the ordinary shareii 
the applicant was rightly placed on the list ol 
ordinary ahate-bolders and was liable to bo 
called upon as a contributory, sinoe tile whoUl 
irausaotion was complete and the allotment was 
made on the 7th August 1911. Ramanbhnl 
Y.RhaBhiram. 20 Bom. L.R. 693«42 B. 695 
•>46 Ind. Oas. 672. 

Beaman and Heaton, jj. 

References :’--Uogera* case, (1868) L.B. 3 Ob. 
633 ; Fisher^s case, (1885) 31 Oh. D. 120 \ 
Elklngton*a case, (1867) L.R. 2 Oh. 611, 22. 

(2) Company ^Liquidation-^ Share-holder's 
right to be removed from the list of eontribu- 
lories, Principles governing-- LiabHUy ae 
contributory how far affected by fraud or 
misrepresentation— Share-holder whm can 
have his contract to take shares set aside— 
Repudiation 

A share-holder originally applied for tea 
sh.ires and ninety shares on the 97th May 1911 
and Sl.sb August 1912 respectively. The shares 
were duly aliuttod to him. Ho applied to be 
appointed a director of the company , acted as 
a director and was le-appointed after resigning 
the office once. Ha attended the meetings of 
the board of directors and also the general 
meeting of th.*^ .shire-boldors, was a signatory 
to the report issued by the directors on the 17th 
Juno 1913 to the effect that the company was a 
proli.able oonooin aud lastly he aoted for a short 
period as the manager of the company. Held, ' 
upon these facts, that there oou’d not be the 
slightest doubt that, even if the oootraot to 
tiko shares was voidable upon tho ground of 
fraud ' or misrepresectatioD, he ratified the 
oontraot and was oonsequentiy precluded from 
denying bis liability as a contributory. Ha was 
already a ah holder of the Company and had 
tho moaiiB of disoovering the truth about its 
fiaauoial position, and even if his consent was 
oauBcd by alleged mifirepreaentaliou or fraud, 
there can be no doubt that the oontcaot entered 
into by him was not voidable, vide the exoep- 
tinu to S. 19, Contrao!: Aot. Held, also, that 
after the oommencement of the winding-up 
proceedings a share- holder cannot have his 
Qontract to take shacea set aside on the ground 
of fraud or misrepcesontation, unless ha has not 
only repudiated his shares, but baa also taken 
prooeedinga tu have hia name removed or as- 
serted bis right to repudiate them iu an aotiou , 
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OoDtrfbotory— (ConeliMKtfd). 

by tlio GompAny to eoforoe oalls upon him 
before the oommenoement of the liquidation. 
Heklm A«1 w. Kharak Slogh, 49 P.R. I9ia«i 
16 Ind. Gas. 21. 

SHADI LAIi, J, 

(3) Applicaiion by father for ailoimni of 
sharea tn name of minor son with himself 
as guardian^Liability of father to eontri- 
bute-^Liquidation of company » 

Bold that a father purohasiog aharea in a com- 
pany in the name of his minor son is the holder 
of the shares and is personally liable as a oon- 
tributory to the extent of the amount remain- 
ing due on the shares, the Court having plenary 
powers to rectify the list of the contributories 
by Bubstituting the father’s name for the son’s. 
Behatl Lai y. OflSoial Liquidator, Amritiar 
Bank, 51 P.B. 1918»46 Ind. Gas. 433. 

SHADI LAL, J. 

Referenoes (1876) 19 Eq. 588 ; (1672) 13 
Eq. 666, F , ; (1870) 6 Oh. App. 614, R. ; (l9b7) 
1 Oh. 582 ; (1881) 18 Oh. D. 581, Dial. 

Contributory Negligence. 

Prior suit to remove obstruction in irrigation 
channel — Decree to remove — Failure to 
execute decree— Whether amounts to oontribu- 
tory negligence in subsequent suit for damages, 
Bee DAMAGED, No, 1, 43 Ind. Gas. 374. 

Canvayanoe. 

(1) 8tamp’---Letier containing ’ admission of 
previous sale and receipt of consideration 
not a conveyance-^LeiUr when conveyance 
^Siamp Act (il of 1899), Ss. 2 (10), 57, 
Art, 23. 

Held, that 

(1) A ” conveyance ” is an instrument which 
trauslers property from one person to another. 

(2) A letter as the following reciting an 
earlier sale and an earlier receipt of the con- 
sideration for that sale is not a conveyance 
within the moaning of S. 2 (10) of the Stamp 
Aot 11 of 1899 and is not liable to be charged 
with stamp duty as such. 

Lahore, 4th November 1914* 

FROM 

BETH J. BUSTOMJJ, 

TO* 

HOCHUDAI JBHANGIB RUSTOMJI DOJI, 
JEHANQIR BU6TOMJ1 DOJI, « 
EA1EHU6RU JKHANQIR UUBTOMJI DOJl, 

(The sole present iruf/ecs of a trust-deed 
dated 24th February, 1913, afid registered as 
No. 678 in Book Ho. 1, Vol. 874, pages 147 to 
193.) 

Madam and Bits, 

I am enclosing herewith the original eale- 
deed dated 23nd October, 1904, m respect of 
the land measuring SRJSVinaZs, 18 Marlas 
Khava No. b3€8 tn Mauta situated on Jail 
Boadf Lahore, which 1 have sold to you for the 


Gonyeyaliee— (Concluffsd). 

sum of (Rs. 1,000) Rupees one thousand and in 
respect of which I have already received the 
pucohasc-moDey froni yoq. 

Yours faithfully, 

(Sd.) J. Rustomji. 

(3) It is at the most a receipt for the con- 
sideration money and an admission of the sale, 

(4) A letter saying “ I hereby sell, ” d!o^ can 
fall within the said term. 

(6) The Stamp Aot is a fiscal enactment and 
must be rigorously construed in favour bf the 
public whenever any ambiguity arises. Beth 
RoitomJI y. Crown, 161 P.L.B. 1917 ■■ 
IP.W.R. 1918»116 P.R. m8»»44lQd. Gas. 
261. . 

RATTIOAN, liE ROSBiaNOIi and LESLIE. 

JONES, JJ. 

(2) Instrument relinquishing right in im- 
moveable property— Intention to pass title at 
once— A conveyance, not an agreement to 
convey. See BeoistbatioN AOT (1908), 
Nq. 33 fl, 167 P,L.R.^917. 

Co-operation. 

Organization to plabe oapicnl at disposal of 
members iu turn on payment of monthly sub^ 
setiptions — Right of subsoriber to olaim refund 
of part subsoripLion, Bee BUliSCBlPTlON, 
No. 1, 77 IMi. 1918. 

Co-operative Societies Aot. 

Bee AOT II OF 1912. 

Oo-owners. 

(1) Lessees of, caioUing fish in a bil— Fishery, 
rights of, of other co owners. 

Whore the dclcndauts, the lessees from some 
CO owners of a ” bil ” caught fish from that bil 
and made a profit by the sale thereof, the 
plaintiffs, the other oo ownern, are pot entitled 
to recover by way of damages a portion of the 
value realized by the defendants by the sale of 
the fish caught, unless on proof of either 
having been prevented from fishing by those 
lessees or of not getting ample fish in the *’ bil ” 
to satisfy their right of fishery. Rudra Nath 
Roy y. Joy Chand Kalbartna Das, 46 Ind. 
‘^Cas. 280. 

Fletcher and bhambul Huda, jj. 

(2) Collection of rent by one oo-outner*^ Basts 
of accountability to the other co-owners* 

When one of several co owners of lands leased 
at a rent payable to all, receives tbp whole or 
a portion df the rent, he is aoooun table to the 
others lor anything in excess of his share of the 
amount received less expenses incurred in the 
oolieotioD. He is not entitled to retain the 
amount oolleoted ly him to the extent of his 
share of the total rent teoeivablo. 

Where there is no risk, no question of adven- 
ture or enterprise, no question of the employ- 
ment of the real and appceoiable labour, or skill 
or capita) or industry in the obtaining of pecu- 
niary profits from (he oommon property by one 
oo-sharer, the above is the rule to be applipd 
between the several oo-owners. 
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Co-owiiari-^(Oonc{iid«({)« 

The position ol oo-ownon and th« oases selat- 
ittg thereto ezatnined/ SIvaiiAfaia Kedilt v. 
OoraiamI Roddl, B L.W^9l^95 M.LJ. a7a«> 
94 M.L.T. 947 "(mS) M.W.N. 614 » 41 M. 
861 ■■46 Ind OaSf 468t 

OLDHBIiD and BaDASIVA AlYAfii JJ. 
Re/erences:— 31 C. 767 ? 86 C. 831, fi : 97 M. 
466 f 39 0. 837, D%sU\ Kennedy v. De Trafford, 
(1897) A.O. 180 : Btndereon v. Eaeon^ 17 Q.B. 
701, JR. i 

(8) B%ght ol maintaining Civil suit-^En 
croaehnunt on oil/aps* shamilat by some 
ownera-^Ineompetency o/ a iovo to maintain 
an action for removal without special 
damage---Meaning of special damage 
• Whole proprietary body need not prove 
special damage—^When proof of special 
damage is not required in case of removing 
obs^rttc^fon to a highway. 

Held, that without proof of speoial damage 
one or a few of the proprietary body cannot 
maintain a suit again'It certain others for 
removal of a building erected by thorn on 
the shamMai ground not exceeding their share 
whioh is likely to fall to them on partition, 
even if the building has lessoned the area of the 
vil1>'-ge sufA or narrowed the entrance to it(a)* 
Held, also, that special d'tdiage means 
damage experienced by oue or more persons in 
particular, 

Held, further, that in such a case the wholo 
proprietary body can maintain an action against 
the trespassers without proving speoial damage. 
So too in*the case of highway open to all the 
world thoco would be no need ol showing 
special damage if all the world oan be joined in 
the claim against the obstructor. Lcklin y. 
Hanwanta, 176 P.W.R. 1918*114 P R. 1918. 
BHAH Din and GHEVIS, JJ. 

Rs/ersnees 33 R.R. 1901 ; 29 P.R. 1918* 
114 P.W.R. 1918, R.; 73 P.R. 1889 ; 74 P.R. 
1886 J 9 A. 434, Dis/. 1 84 P.W.R. 1911*9 P.R. 
1919, Disappr, 

(4) Partition auit—Posaesaiou of one co- 
owner is possession of other co-owners. Bee 
PARTITION SUIT, No. 1, 44 Ind. Cas. 216. 

(6) Applicability of B. 9, Spooifio Relief Act 
to oases of possession among. See SPECIFIC 
BbLIEF ACT, No. 6, 44 Ind. Gas. 657. 

Oo-pavoenary. 

(1) Debt by Hindu father, Bon if bound to 
pay during father’s life- time-*Go> parcener, 
Separate debt of — Oo-paroenary interest, Bale 
of, Validity of. See Hindu Law (Dbb't), 
No. 4-a, 47 Ind, Gas. 679. 

f9) Filing of plaint for partition if operates a 
severance of. Bee HINDU' LAW (JOINT 
Family), No. 6, 38 M.L.J. 769. 

Copy, 

Will proved in French Gourt and kept with 
notary if deposit within 8. 6, Probate and 
Administration Aot-^Oopy given by notary if 
igithentioated oopy. See PBOBATB AND 
ADICINIBTRATION AOT>No, 9, 29 O.W.N. 718. 


Oorfopt PracClcei. 

EUction^^Oaleuita ^ Municipal dei\ (tU 
B»0. of 1899), R. 66— Itnpsrsond^s*^ 
Coercion — Intimidation^--Free eUoUon^, 
Interference by the candidate or his agehU 

The election of a candidate as a Muniolpt^ 
Commissioner was ohallenged under B. 66 ol. 
the Oalontta Municipal Act, 1899, on the 
following grounds, via, (1) That five persons 
were impersonated, lour of them being dead 
and one absent from Calontta. (2) That a votei^ 
was ooeroed to vote for the elected candidate. 
(8) That certain grog-shop owners have hem 
dissuaded by Hem Chandra Lahiry, Inspeotor 
of Police, and did not vote thiongh fear. 
(4) That the said Inspeotor of Police intbrfbrad 
with the election, intimidated voters and 
freely oanvasaed for the elected candidate : 

Held— That the eleotion must stand, Inad*^ 
much as the oharges were not substantiated. 

The Oaioutta Municipal Act, 1899, oontains 
n.V provision regarding corrupt praoiioet in 
eleotioDs. 

Mens rea is an essential ingredient to oonsti- 
tuta impersonation. In this oase there was 
nothing to show that the elected candidate 
or hia agent fraudulently and wrongfully 
oaused improper personation and so that change 
of impersonation oouJd not stand. 

In ort^er to avoid an eleotion on the ground 
of intimidation and undue influenoe it must be 
shown either that (1) the rioting or violence 
was instigated by t)be candidate hr his agents, 
for whom he is responsib!(», or that (9) ii 
prevailed to such an extent as to prevent the 
election from being an entirely free election (a). 
Honoranjan Mukerjee v. Brojo Oo^ftl 
QoBwarl, 22 G.W.N. 678*46 Ind. Gas. 729. 

CHAUDHURI, J. 

References :-‘Thornbury's cafe, 4 0*M. and 
H. 66 and Staleybridge's cafe, I O’M and H. 
66, R. 

Co- sharers. 

(1) Rent suit— Co-sharer landlord^ Plaint^ 
Bengal Tenancy Act (VIII of 1886), 
R. 148- A— Decree, nature of,' 

Co- sharer landlords, who, by arrangement 
with the tenants, oolleot their shares separate- 
ly, and have in previous years brought separate 
suits for recovery of their dues, are oompetent 
to sue jointly for the total amount due^to them 
under the terms of the original lease, whioh 
can be enforced by all the oo- sharers together, 
without the oonseut of the tenants. But if a 
plain tifl seeks to avail himself of the special 
provisions of 8. 148- A of the Bengal Tenauoy 
Act. he must m his plaint seek to recover the 
entire amount doe to himself and hia oo-sharers. 

The nature of a decree to be made in the suit 
depends upon its true oharaoter. If it is a suit 
for the share of the rent recoverable by the 
plaintiff separately by reason of the (aot that 
be has on previous oooaijons ogileoted that 
share of the rent separatelyTrom bisoo-sharers, 
the deoree will be a money-deoree : if, oo the 
other hand, it is a deoree in a suit properlj 
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Go- |b Mri -•{Conlinuid) . 

framed under B. 148- A, the decree will operate 
as rent decree, capable of execution under the 
special procedure prescribed by the Bengal 
Tenancy Act. 

Where the plaintiff Ihroughoul the plaint 
proceeded on the allegation that he had pre- 
viously oolleotdd his share ol the rent separate- 
ly, and, in the first prayer clause, aothally 
sought to recover that share, and in a second 
alternative clause stated that, it it was found 
that the tenant had not paid the rent due to 
his oo-sharer, he might be granted leave to 
amend the plaint so as to sdoure a decree for 
the entire sum : 

Held, that this was not a plaint in a rent 
salt of the character contemplated by B. 148 -A 
of the Bengal Tenancy Act (a). Rai Balkantha 
Math Ben Bahadur v. Ramapatl Ohatterjoe, 
37 0.L.J. 101-46 Ind. Qaa. 767. 

MOOEBRJBB and Walmslet, jj. 

Bs/erenees:— (a) 14 G.L.J. 378; 35 0. 381^ 
B.: 15 Q.W.N. 830 : 19 0. 735. DisL 

(3) A eo-sharer's right to sue, tor joint posaes' 
ston, his co-sharer who claims exclusive 
possession and denies plaintiff's title, 

A oo-sbarer plaintifi is entitled to sue for 
ioint possession his oo-sharer defendant who by 
his written statement in efieot admitted that 
his possession of the lands in dispute had been 
possession in exclusion of the plaintifi aud in 
denial of plainlifi*s title. Sashehareiwar Key 
Bahadur v. Heraanglnl Debl, 44 Ind. Gas. 089. 
RIOHARDBON and beaohcroft, jj. 

(8) Tenancy lands, Surrender of, hy tenants 
to one-co-sharer •-•Other oo sharers. Notice 
by, to vacate their share— Possession, Suit 
for — Delay in bringing suit— Delay, un- 
reasonable, Effect of. 

The ordinary tenancy lands in suit were at 
first held by the first defendant as sub-tenant. 
He subsequently got a surrender from the 
tenants and the fields were held by him as 
Ehudksst. The plaintiffs, the oo-sharers in the 
village, gave a notice to the first defendant 
eadling on him to vacate their shares in the 
land, the notice contained no offer to contribute 
the plaintiffs* share of the cost of acquisition. 
Hence the present suit for joint or exolnsive 
poseoBsion of their share of the fields about 3 
yearB'after the notice and nearly 4 years after 
the entry in the khasra about the surrender. 

Held, (1) that there was unreasonable delay 
in bringing this suit ; 

(3) that, since the notice was of a threatening 
nature it described the poseeesion of the defend- 
ant as wrongful and it made no offer to 
contribute towards the cost of acquisition, aud 
■ince the defendant had been in oooupation of 
the fields as sub-tenant for many years, it was 
not a case in which the plaintiffs should get a 
decree for joint phyeioal possession. The 
fomedy ol the plainttfis was to have a partition 
elleoted. Bapn v. BlCtl, 46 Ind. Gas. 903^ * 
BATTBM, A.J,0. 


Qo^ehniefe^lContinued), 

(4) Beiationehip of, of a ^ village inter se— 
Partition by Revenne Court, effect of, on 
eo parcenership. 

The relationship of ther sharers of a village 
inter se does not cease till a Revenue Gourt 
partition took efieot, that is, till a proclamation 
is issued aud the date from which the partition 
is to take efieot arrives.*' Kherl Blogh v. Deo 
Kunwar, 46 Ind. Gas. 839. 

Btuart and Kanhaiya Lal, A.J.Os. 

(6) Joint property. Erection of shed on portion 
of, by one^ Joint possession, Suit for, by 
other eo- sharers", maintainability of , 

In a suit by' one oo-sharer for joint posses- 
sion of a piece of land bnilt upon by another 
I oo-sharer, it having been found that no objec- 
tion was over taken by the plaintifi or any ‘ 
other oo-sharers to the construction of the shed 
and that the defendant never denied the 
plaintiff’s title : 

Held, that the plaintiff was entitled only to a 
declaration of his tit\^ as a oo-sharer in the 
site in question but not to a decree for joint 
possession. Harl Dal Baaak v. Radbn Obarnn 
Poddar, 46 ind. Gas. 496. 

TEUNON and RIOHARDBON, JJ. 

(6) Suit by co sharers of common land for 
ejectment of lessee from some of the co- 
sharers-^Permanent lease— Lease if binds 
non-eonseniing co-sharers. 

In a suit by a few oo-sharers of common 
lands lor ejectment against one of themselves, 
who obtained a permanent lease of Hiob lands 
from the other oo-sharers, held that, in the 
absence of a custom authorising the majority 
of the oo-sharers to impose their will on the 
minority, such a perpetual leaeo of common 
property save in exceptional oiroumstanoas was 
not binding on the plaintiffs and that they 
should be deoreod poRsession for themselves and 
on behalf of the other oo-sbarors. ' Raghava- 
oharynln v. Oovlndaiarl, 36 M.L.J. 402«41 
M. 1068. 

WALLIS, O.J. and 8EBHAGIBI AlYAR, J. 

References 709 (P.O.), B.; 18 G. 10 

(P O.) ; 19 C. 253 (P.O.) ; 38 G. 333 ; 19 G.L.J. 
113, Dist. 

(7) Estate owned by each eo^oumer— Bight of 
co-owner to exclusive enjoyment of parti- 
cular parcel before partition— Court if will 
interfere with such enjoyment — PuroAossr 
of undivided share bound by arrangenwnta 
between co-otonsrs as fo common enjoyment. 

In law, eAoh joint or common owner of an 
estate is regarded as having a joint or oommon 
proprietary right in the whole estate, and no 
oo-owner oan set up a olaim to any paroel as his 
exolusive property daring the oommon owner- 
ship. But it >8 also a practice among co-owners, 
not living in a state of absolute jointness as one 
family, to take up exclusive possesBion and 
enjoyment of different parcels of the joint or 
oommpn property without any snob definition 
or severance of interests as would amount to 
partition. Where thii has been done tha 
Oonrti will not intiiferi with the airangiment 



‘DiaasT 01* 0A8fls. 


m 
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at the inatanoe of a*ay one oo'owner during the 
tenure in oommon, and will only do eo on 
partition ao far aa may ba neoeasary to make an 
equitable diviaion of Ihe property. 

The purchaser of an undivided half-share of 
an eatace owned jointly by oc- owners must, 
until partition, aooept au^ abide by the aerango- 
men^for join^ oroomhiou enjoyment settled 
with or aooepted by his vondora. Jagannath 
Y. Rampraiad, UN.Ij.R* 101s46 Ind. Oas. 
272. . ^ " 

STAMYON, A.J.O. 

Aa/eraneea :-18 0. 10* 28 C 323; 11 
O.W.N. 143 : 37 A. 68 ; 4 N.L.R. 120, R. 

(8) Joint property ^ Rule of enjoyment by co- 
. shareri of’-^Exduaive possession by one co- 
sharer for a long timet Effect of. 

The general rule, as regards the enjoyment of 
joint property by the oo- sharers, is that one 
Qo-aharer has no right to appropriate to himself 
a specific portion of the oommon land and to 
ezolude hia oo-aharera finm all use and enjoy- 
ment ot the same without a lawful partition. 
But, where a person has been in poBsession of a 
piece of joint land for a Ipng time without any 
let or hindrance by the other oo-nharera, the 
latter fiave no right to eject him or his trans- 
feree, or to disturb his pot^eession or enjoyment, 
otherwise than by seeking partition, and ho is 
entitled to oontinue in such poscrssion so long 
as such user does rot interfere with the uae by 
other oo-sharera of what is in their possession. 
Ram Plyare Lai v. Nageihwar, 21 0.0. 214. 
LindSay, j.o. 

Reference & A L.R. 349, li, 

(9) Plaintiff not reoorded aa oo-sharor— Suit 
for profits—Prooedure. Bee U.P. ACT II OF 
1901 (Agra tenancy), No. 29, 16 A.LJ. 504. 

(10) Rent suit by, Maintainability of— • 
Special contract , Ezistsnoe of, Proof of — 
Private partition, if takes case out of U. P* Aot 
II of 1901 (Agra Tenancy). Bee RENT SUIT, 
No. 2, 46 Ind. Oas. 662. 

(11) Long occupation of joint estate by one 
oo-aharer-— Ezolusion of other ao-sbarors if 
proved thereby. Bee ADVERSE POSSESSION. 
No. 6. 64 P.R. 1918 (P C.). 

(13) Suit by, for khaa possession— Deoroe iti, 
Conatruotion of— Joint pocseasion— Ezolusivo 
possession, Remedy for, Partition suit. Bco 
OONSTRUOTION OF DECREE, 46 Ind. Cas. 8^7. 

(13) Decree for rent obtained by one, land- 
lord — Admissibility of, under S. 13*, Evidopco 
Aot (1872), to prove holding and rent in a suit 
for rent by another oo>sharor. Bee EVIDENCE 
AOT, No. 3-a, 33 O.W.N. 304. 

(14) Mines worked by oueoo-sharer landlord 
—Remedy of other oo sharers— Suit for parti- 
tion or suit for accounts. See LEASE, No. 9, 32 
O.W.N. 441. 

(16) Land entered in rcoord-of- rights as liable 
to asaeasment— Butt by oo-aharer .landlord to 
aasesa rent if liea. Bee LIMITATION AOT 
(»08), No. 170. 23 O.W.N. 686. 


1 Oolti. 

* (1) Joint decree for costs against defendant 
claiming under separate titles^DefehdafUg 
wrong doers--- Suit for contribution^BuiU 
not maintainable. 

N got a hat! share in certain property under 
a deed of gift pzeouted by J. R got a half 
share in the same property under a separate 
deed*of gift, also executed by J. B and Z« 
ftileging themselves to be owners, brought a suit 
against N and R to recover their shares in the 
property. R did not defend the suit, and N 
contended that the "suit had been brought in 
collusion with R. The suit was decreed '0t 
being found that N and R each had separately 
in hia possession a share to which B and Z were 
entitled) and costs were jointly awarded against 
them. Tbo whole of the costs was realised from 
N alone. In a suit for contribution by N against 
R, held that the suit would not lie, N and B 
being independent wrong-doers, whose interests 
were in conflict. Nandlal Singh v. BenlMadho 
BIngh, 16 A.L.J. 689»40 A. 672-47 Ind. Gas. 
98b. 

TUDBALL and RaOOF, JJ. 

Reference :—'19 A, 462, R, 

(2) Appeal Court toil I interfere with the 
discretion of the lower Court as to costs when 
there is misapprehension of facts or violation 
of established principle ^Attorneys per- 
sonally liable for costs incurred in unneces- 
sary printing of the paper- book or in obtain- 
ing unnecessary order (qy amending the 
memo of appeal ^ 

The appeal Court, will interfere with the exer- 
cise of discretion by the lower Court as to ooats 
where there has been misapprehension of facts 
on tlia part the Judge who makes the order 
of oosls and a violation of established principle 
by tbrowii/g upon the plaintiff the ocsta of the 
unsuccessful defendant whore the plaintiff has 
been guilty of no miscojuluot (a). 

The Cou^t of appeal ordered the costs 
ooasioued by the unnecessary printing of 
cort.'iin matter in the printed paper-book of 
appesl, at the ini-tarco of defendant’s at- 
torneys, to be I by the defendant ’s attorneys 
personally and not by their clients. 

Similarly, the Court of appeal ordered the 
costs of a Judge’s order obtained for the amend- 
ment of the momoraDdum of appdal by the 
addition, at the instance of tbo plaiotiff’s attor- 
neys of a very un^^ao'^sflary ;,aragrapb, asking 
for relief in respect of a matter in which relief 
had already twice been asked for in the un- 
r.mond^ memorandum, to bo paid by the 
plnir> tiff’s attorneyn pcrsonelly. Laximlbal V. 
Radhabai, 20 Bom. L R. 905-42 B 327-47 
Ind, Cas. 762. 

SOOTT, G j. and BATCHELOR, J. 

References : —Cooper v, Whitiingtont (1881) 
15 Oh. D. 501 (504) ; 27 M. 341 ; 16 B. 676 
(682), R. 

(3) Appellate Court when should interfere 
with order of primary Court as to eosts. 
Where costs are in the discretion of the Judge 
the Court of appeal will assume that he has 
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Ooit8-‘(Con^tnu£d). 

exercised bia diaoietion unleaa it is satiefied 
that he baa not exeroised it. 

Also, the appelbto Court will not interfere 
with an cxoroiao of the diaoretion jf the lower 
Court UMleas it baa proceeded on a maniCeetly 
wrong ground. Saradindu Mokerjee v. 
Ohara Ohandra Dutt, 22 O.W.N. d72a44 
lad. Cas. 870. * 

FLETOHEB and 8M1THER, JJ. 

fia/erenco 2 Bom. L.R. 254, F. 

(S a) Bigh Gourti Interference hytinmailera 
relating to. 

Unless it ia shown that there is some 
matter of principle on which the lower Court 
has gone wrong, it is an established rule that 
the High Court does not interfere in appeal in 
matters relating to oost^. MIdnapore Zemla- 
dary Ooinpany v, Kriato Proead Sokul, 46 
Ind. Oaa. 644. 

FLETCHER and SMITHER, JJ. 

(8‘b) Peraonal decree for, in a foreclosure 
suif, Validity of--' Appeal if lies from such 
a decree. 

Where a mortgage-deed oontains a personal 
covenant to pay, a Court is juetided in directing 
that the costa of ibo foreclosure suit should be 
recovered pereooaiJy from the mortgagor Ml. 

A personal decree for costs in a suit for 
foreclosure of a mortgage, being a preliminary 
deoceu, is appv alable. Shiirain V. Raghurain, 
47 Ind. Cas. 542. 

PRinE^CX, A J.C 

Reference fa) IS N.U.R. 97, F 

(4) Case reminded ■■^Ord. r directing costs “ to 
abide and follow the result ” —Civ. Pro. 
Code (V of 1908), S. 35,d. (2)— “ Fvenf” 
— Withdrawal of suit-- Lower Court not 
dealing with cosfs— Pevision, 

At the bearing of an appeal, the case was 
remanded to the lower Court. The order 
further directed the costs of the appeal ^ to 
abide and follow the result.’ After icmand the 
case was withdrawn. 

Held that the withdrawal of the suit was an 
' event ’ within the meaning of that word in 
8. 36, cl (2) of the Civ. Pro. Code, and, if the 
Court did not order ooets, it must assign 
reasons. Where it did not appear that the 
Court applied its mind as to the costs of the 
appeal, it was a oase for revision by the High 
Court. Lakihrol Yenkayyarania Rao y. 
Tenkatrarotah Appa Rao, 8 L.W. 219^24 M. 
L.T. 212»(1918) M.W.N. 661 «47 Ind. Cas. 
862. 

OLDFIEIil), J. 

References i-^Uyersv, Defries; {1S1 9) 4 Ex. 
D. 176; Howell v. Derina, (1916) 1 E.B. 64, 
DisU 

<6) Higher seale-^When allowed — High Court 
Fees Rules, R, 40. Oaataaala Rapplah 
Ohetty Y. Ounavathlamnia, 22 M.L T. 541 « 
44 lad. Cas. 996. 8eo Final Part, 1917, Col. 
867. 


Oolta— (Continued). 

(6) Neoit friend of minor' plaintiff % death 
Hext friend^ s estate, liability of, for 

Caste of defendants t order for, BrlJMohAP 
Dayal v. Sarup Navaln, 200.0. 800«i60.li.J« 
106«i43 Ind. Cas. 267. See Final Parti 1917 ■ 
Col. 367. 

(7) Second appeaP/<n‘, token maintainable^ 
Court exercising discretion in * arbitrary 
manner. 

Held, where a lower appellate Court exeroiees ' 
its discretion as to the award of costa 'in an 
arbitrary manner and not according to judicial 
ptlnoipl6t a second Appeal lies from its decree. 

Plaintiff, a minor, sued, through her brother 
as next friend, for a declaration that ahewaa not 
the lawfully wedded wife of the defendant and^ 
obtained a decree with coats, the Court holding’ 
that no valid marriage bad taken place between 
the plaintiff and defendant as alleged by the 
latter and that the plaintiff had never lived 
with defendant as bis wife. On appeal, the Dis- 
trict Judge, while agr^ing with the lower Court 
on all points, held that the defendant bad been 
badly treated as the customary reparation lor 
the abduction of his sister by plaintiff’s step- 
brother had been denied to him and that, 
therefore, the plaintiff’s next friend must pay 
the defendant’s costs. 

Held, that inasmuch as the ' defendant’s 
allegations as to the alleged marriage had been 
found to be false, the District Judge’s order as 
to costa was wholly unjustiffable and must be 
set aside. Moisainmat Fazal Nur v. Moham- 
niad Hosatn, 97 P.W R. 19l8»4AIad. Cas. 
948. 

SHAH Din, j. 

References A. 333« A.W.N. (1898) 110 
= 7 Ind. Cas. 330; 7 O.W.N. 647 1 16 B. 
C76, F. 

(8) Order of Divisional Judge under 8. 24 • 
Civ. Pro. Code, and S. 15, Upper Burma 
Civil Courts Regulation Order embodying 
direction as to costs if decree— Appeal on 
potnf of costa only, Ha Ta y. Kamav 
Ganghdhar Bagla, U.B.B. (1917}i 4tb Qr., 61 
»44 Ind. Cas. 690. See Final Part, 1917i 
Col. 367. 

(9) Arbitrators, Power of, to decide question 
of — When order of reference in general terms. 
Bee Arbitration, No. 6, 46 Ind. Cas. 182. 

(10) Private reference to arbitration— Costs 
ordered in award— Enforceability of award. 
Bee AWARD, Nq. 2, 27 C.L. J. 104. 

(11) Dilatory tactics of plaintiff— Defendant’s 
costs to be paid by plaintiff. Sse OlV. PRO. 
CODE (1908>, No. 286, 66 P.L.B. 1918. 

(12) Discretion of Court in re— General rule— 
Costs of solioitor appearing on his behalf. Bee 
CONTRACT ACT (IX OF 1872), No. 4, 27 C.Ii.J. 
78. 

(12-£) Appeal in reepeot of— Qourt-fee payable. 
See COURT FBBS ACT, No. 19-6, 44 Ind. 
Oae. 60. * 
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Ooiti— (Con0l»cM). 

(18) fiiila of morlgaged pffopecly for, alkec 
poumioii given to mortgagOa under deoroe in 
mortgage enit, validity of. See EXBOUTION 
FBOOBNDINGS, No.l3, 46 lod. One. 69. 

(14) Buooeseful minor defendant, if can be 
deprived of liui oosts^Beliance on minority ii 
judioial ground for .euoli deprivation. See 
MINOR, No. 1, 16 A.L.J. 693. 

(16) Hindu lady appearing in publio, Right of, 
to beeiamined in— '(3oBtfl of ooiAmiesion. See 
PABDANASHIN WOMAN, No. 3, 99 O.W.N. 147. 

(16) Pleader's fee, rules db to oaloulation of — 
Oontested case, meaning of. See Plradbb’S 
FBB, 16 A.L.J. 436. 

(17) Pre-emptor entitled to deduct coats from 
* pre-emption prioe— No need for application 

therefor under B. 144, Oiv. Pro. Code, 1908. 
Bee PRB-BMPTION, No. 37, 96 P.W.B. 1918. 

(18) Pleadings of both parties not clear as to 
real controversy — No oosts to be allowed to 
either of them. See RBLlGIOUfi ENDOW- 
MENTS, No. 9, 11 P.W.R- 1918. 

(19) Appellant following wrong course of 
appeal— Liability to pay ooata of respondent. 
See VALUATION OF SUIT, No. 6, 116 P. W R. 
1918. 

OouttolU Aot, 1861 (24 and 26 Ylot., o. 67). 

8. 33— High Courts Act, 1861 (34 and 35 
Viet., c, 104), i8. 9— Defence of India 
{Orifftinal haw Amendment) Act (IV of 
1915), 8» 4— Oovernor-General, Power oft to 
oreata Courts'^ Jurisdiction--' High Court, 
Power of, to declare an Act ultra vires. 

8> 93 of the Indian Gounoils Act, 1861, read 
with B. 9 of the Indian High Courts Act, 1861, 
is in terms amply wide to give the Governor- 
General of India in Council power to create new 
tribunals saoh as those contemplated in 8. 4 
of the Defence of India (Criminal Law 
Amsudmehl) Act, 1910 (a). 

If an enactment of the Indian Legislature is 
outside the aoope of the powers oonferied upon 
the Governor- Genera] in Council by Act of 
Parliament, the High Court has power in a 
proper proceeding to declare auoh an enaotmeat 
ultra vires nad ot no force and effect, with all 
t^ opDs^quenoes that may result therefrom. 

Per Chapman, J. —A Court oannot be oon- 
stituted otherwise than in the name of the 
sovereign,. and, before it oan be held that the 
Indian L^isUture oan create a Court , it must be 
olear beyond doubt that the powerlbo create a 
Court has been properly delegated. 

The power conferred on the Governor- 
General in Counoil by S* 93 of the Counoile 
Act of 1861 ineluded the power to make laws 
and regulations for all peraons and all Courts of 
Justice whatever and for all places and things 
whatever. This delegation of plenary power 
aa deeigned' foe the benefit of publio interests of 
the greatest magnitude and whatever may 
fairly be regarded as ineidental to or coose- 
quentlal to the main purpose ought not, 
uoless Judicially prohibited , to be held by Judioial 
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Ooanetle Aet, 1861 (84 and 86 Yiot.iO. 0 ) 

• — (Cottclnded). ' 

oonetruotion to be tUtra vires. Pavameihwar 
Ahtr V. Emperor, 44 Ind. Oas. 185. 

DAWSON MILLER, O.J., OBAPMAN, 

Mullick, Bob and Atkinson, jj. 
Peference :-(a) 4 0. 179 at p. 180-6 I.A. 
178 -V 3 O.L.B. 197-3 Bar. P.O.J. 834 -8 Butb. 
P.C.J. 566-3 Ind. Jur. 618-3 Bbome L.B. 68 
-3 Ind. Deo. (N. S.) 110 (P.O ). F, 

OODPt. 

(1) Soheme (or administration of a obaritablo 
trust— Competency of, to amend the soheme 
from time to time. See OHARITABLB TRUST, 
No. 1, 43 Ind. Oas. 772. 

(3) Object for wbioh Courts erist. See OlV. 
PRO. Code (190S), No 238, 16 A.L.J. 64. 

(3) Court, Meaning of, in B. 196, Oiim. 
Pro. Code— Tribunal under the Calcutta ImplQ^ 
Yemenis Act, 191) , whether a Court. Bee DR]^* 
PjiO. CODE, No. 4, 19 Cr. L.J. 315. 

(4) InS. 43of Provincial Insolvency Act- 
Appellate and Original Courts if both ineluded. 
Bee PROVINCIAL INSOLVENCY ACT, No 1, 93 
C.W.N. 968. 

Court Auction. 

Auction sale held bp Court— Bid of one person, 
if can be used by another— Bidder's eonsoiif, 
Effect of, 

A person oannot avail himself of the bid 
made by another at a Court auction and oannot 
constitute himself the purchaser by depositing 
the purchase money. 

Held, further, that the consent of the last 
bidder cannot improve his position in this 
matter. Shahaadl v. Ahmad All Shah, 91 
O. C. 213-47 Ind. Cas. 993. 

STUART, J.O. 

Court Exooutiog Decree 
Transfer of decree for ezeoution from one 
Court to another — Competence of snob Court to 
persevere with execution, when first attempt to 
execute unsucoessful. See EXECUTION 
DEOBEFi, No. 25, 21 O.C. 261. 

Court-fees. 

(1) Suit to set aside a decree— Court- fees pay- 
able by plaintiffs— Revision during inter* 
locutofy stage. 

In a suit which seeks to set aside a deozee, 
the plaintiffs are liable to pay Court-fees assessed 
upon the value of their share in the property in 
suit. , 

Where the records of a case have been sent 
for by the High Court and there appears on the 
record an obvious error, it is right and proper 
that the Hi^ Court should dispose of the 
matter even at an interlocutory stage in oedet 
to save to the parties to the litigation unneoes- 
eary expenses and undue delay. Bankey 
Beharl v. Ram Bahadur, 44 Ind. Oas. 891-4 
Pat. L.W. 981. 

CHAPMAN and Atkinson, jj. 

References 40 0. 615 ; 35 0. 303, Appr,; 11 
O.W.N. T05, DisL; 49 0. 870, F. 
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Oonrt-feei ---(ConUHued) . 

<2) Mortgage Redemption or foreeloaure\ 
Suit for — Jppeal or cross-objection — Court- 
fcCi Calculation oft on amount on date of 
decrce-^-Future interest, if to be taken into 
account’^Oosts, Appeal regarding, Court- 
fee in — Appellant or respondent. Failure of, 
to pay sufficient Court-fee, Effect of-^ 
Taxing Officer, Powers of— Court Feis Act 
(1870). 8s. 12 and 17. 

In the oase of appeals ot oross-objeotions in 
BUita foe redemptiou oc foreolosure, in all oases 
in which the amount declared by the Court to 
be due at the date of the decree oan be ascer- 
tained by reference to the judgment and the 
'decree, it is that amount at which the appeal 
or cross-objection should be valued and future 
interest should not be taken into account (a). 

In all original appeals the Oourt-fee will be 
levied on the sum due at the date of the original 
decree and in all second appeals the Court-fee 
will be levied on the sum due at the date of the 
decree of the lower appellate Court. *> 

When the appeal against costs is dislinot 
and separate from other parts of the appeal, 
Oourt-fees must be paid ad valorem on the costs 
decreed. 

In oase of failure of the appellant to pay 
saffioiant fees in the Courts below, the appeal 
will not be beard till the deficiency is made 
good and if the respondent is at fault, no decree 
shall be executed in his favour till then. 
T. K. Rowllns t. Lachmi Narain Jha, 8 Pat, 
L.J. 413. 

ROE, J. 

References :—{a) 36 A. 40 ; 17 B. 41 ; 29 M. 
361, Ref. to, 

(3) Refund of excess, paid on a memorandum 
of appeal— High Court. Power of, to 
order— Civ. Pro. Code (190S), 8. 151, 
Inherent power under. 

Under 3. 151 of the Civ. Pro. Code (1908), 
the High Court has inherent power to order 
refund of excess Court- fee paid on a memoran- 
dum of appeal. Ohandradhari Singh v. 
Tippao Praiad Slogh, 3 Pat. IiJ. 452«46 
Xnd. Cas. 271* 

MILLER, O.J. and IMAM. J. 

Referenced— iO 0, 365, F, 

(4) Decree for certain amount against all 
defendants in suttSeparate appeals pre- 
ferred by some— Court fee ad valorem to be 
paid on each appeal. 

Where two, out cf a number of defendants 
against all of whom a deoioo for a certain sum 
had been passed, elected to present two entirely 
distinct and separate appeals, t hough they were 
entitled to file a jMn^ i^ppeal, held that there 
was no provision of law woioh would exempt 
the memorandum of appeal filed at the later 
date from also bearing as the other did the full 
ad t’uforeTR amount of Court- ft'O. Pan n a Lai 
V. Varvar Bank, Ltd., of Hlisav, 9I P.R. 
1918. 

RATTIOAM, O.J. and BEAR DlR, J. 


CoQvt-feei— (Ooneittded). 

(5) Mokarrari deed, PoBsesBory suit based oo. 

Payable in respect of sneh suit. Bee OOUBT 
Fees act (VIl of 1870), No. 13, 46 Ind, Gas, 
928. - 

(6) Dismissal of applioation for order under 
Civ. Pro. Code, O. XXXIV, r, 6— Appeal from 
order— -Court-fee on appeal to be ad valorem on 
value of appeal. See DEGREE, No. 2, 40 A. 
653. 

(7) Defendant bound to pay Oourt-fee on 
entire olaim when pleading limitation in appeal. 
Bee Minor, No, 7,.l4 P.W.R. 1918. 

(8) Partition suit— Plaintiff in possession and 
out of possession— Court- fee payable. Bee 
PARTITION BUIT, No. 1 44 Ind. Cas. 216. 

(9) Suit with leave of Oolleotor to remove 
Mahan t from offioe and deliver property to the 
new Mabant— Ad valorem Oourt-fee on value 
of property if payable. See PUBLIO CHARI- 
TIBS, No. 3, 97 P.R. 1918. 

(10) Suit to redeem only a share of the 
mortgaged property— Gout t-fee payable to be 
caloulated oo amount of debt chargeable on 
share. See RES JUDIOATA, No. 20, 46 Ind. 
Cas. 300. 

Gourt Fees let (1870). 

(1) 8u%i for possession and mesne profits^ 
Dismissal of suit— Decision reversed by 
appellate Court and suit remanded for 
enquiry as to mesne profits— Appeal 
against this order of appellate Oowtt Court* 
fee payable on. 

Where the first Court dismissed a suit for 
poBsesRion and mesne profits, but the appellate 
Court held that the plaintiff was entitled to get 
possession and remanded the case for enquiry 
as to mesne profits, held that the appellate 
Courts must be oonsidered to have reversed the 
deoreo of the first Court and to have passed a 
decree for possession and that the defendant’s 
appeal against it must be regarded as an appeal 
against an appellate decree, on which an ad 
valorem Court-fee must be paid. Baghnaalb 
Oai v. Jharl Slogh, 3 Pat. L.J. 99-46 Ind. 
Gas. 100. 

* Chamier, O.J. and ROB, J. 

(2) Suit for possession and mesne profits— 
Court-fee paid only on value of immoveable 
property and not on mesne profits— Decree 
for possession and mesns profits— Applica- 
tion for ascertainment of mesne profits, 
pismiasUl of— Appeal— kd valorem Court- 
fee. 

In a suit for possession and mesne profits, 
the plaintiff was by mistake allowed to pay 
Gourt fee only on the value of the immoveable 
property claimed, without paying any on the 
mesne profits claimed. After getting a decree 
for possession and mesne profits, he applied for 
ascertainment of the mesne profits, but his 
application was dismissed. Held that the 
memorandum of appeal from this order should 
hear Oourt-fee ad valorem on the amount, 
^imed. 
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Ooorft Feet Acfe (1870)— (OonfiniMi). • 

QiKBra:— Whether an appellate Court has 
power to allow the valuation of a.olaim in the 
Court below to be rednoediin order to relieve a 
party from liability id pay the proper Court-fee. 
Narain Pfaiad v. Shoo Kameiwav Praiad 
Bindh, 3 Fat. U.J. 101-48 Ind. Oas. 489. 
OHAMIBB, O.j. and^WADA PBASAD, J. 

(a- a) Court- fees , Refund of ezoese, paid on 
memorandum of. appeal— High Court, Power of, 
to oi^er— Civ. Pro. Code (1908), *8. 161, under 
—No provision in. Bee COURT FEEB, Ko. 3, 
3 Pat. L.J. 462. 

(a-b) 8. 4— Court’s duty under, not to accept 
memo of appeal not properly stamped — 
FlUnp of such appeal i not in good faith 
• under Limitation det (1908), 8. a (7)— 
Negligence of vakilt not sufficient cause 
under 8. 6. 

“ Reasonable view,*' when used with the words 
'* good faith ’* as defined in the Limitation Aot 
(1908), B. a (7), implies t\d>t what was done was 
done with due oare and attention. Filing of an 
appeal for a deolaration that a revenue sale was 
not a farei transaction and that the properties 
purohased thereat were not liable for the mort- 
gage already imposed on them, on a Court fee 
of Rs. 10, when the appeal was valued for 
purposes of Turisdiotion at Re. 20,000 was not 
done in good faith within the meaning of the 
Limitation Aot, 8. 2 (7). 

Under 8. 4 oi the Court Fees Act, a Court is 
expressly prohibited from receiving a memo- 
randum ot appeal which has not been properly 
stamped. 

Wanton negligence by a vakil in filing a 
memorandum of appeal with a deficit Court- fee 
is not a sufficient ground for the exeroiee of the 
Court’s clemency under 8. 5 of the Limitation 
Aot. Jodhan Prasad Blngh v. Nahnku Per- 
ihad SlDgb, 3 Pat. L.J. 484-46 Ind. CaB.609. 

Roe and COUTTS, .JJ. 

References:--! Pat. L.J. 420, Dist,i 27 
O.L.J. 240, Fi. 

(8) 8. 4 — Payment of iuauffioient Court-fee 
on appeal without, any excuse— Court if bound 
to receive appeal and give time to make good 
defioionoy— Difficulty in procuring stamps if 
sufficient cause for delay in filing appeal. Bee 
APPEAL (GENERAL), Ho. 38, 3 Fat, L.J. 74. 

(4) 8a, 6, Appeal from order of Registrar 
of High Ooutt as taxing officer fixing Court- 
fee to be paid on appeal - Power of Division 
Bench to question correctness of Court-fee 
paid— ‘Suit ' for possession — Necessity" of 
prior declaration of invalidity of document 
or decree— ‘Court- fee. Calculation of. 

The order of tbe Registrar of a High Court, 
as taxing officer, pro8ori,bing under B. 6, Court 
Fees Act, the Court-fee to be paid on a memo- 
randum of appeal, however wrong, is an 
absolutely final order, and is not open either to 
appeal ot review or revision, and it must be 
aooepted by the patty (a). * 

The only oaEOs in which a Divisional Bench 
has authority to question the oorreotness of the 


OoQPl; Feel Aot (1870)— (OonttnuriQ. 

Oourt-fee paid by the appellant are oesee in 
which there has been no difieienoe .of opinion 
between the appellant and the stamp reporter, 
and therefore, no reference to the taxing 
officer (b)» 

Where, in a suit for possession, it becomes 
neoespary to make a deolaration to the effect 
that a dooument or decree, which is a bar to 
the plaintiff’s possession is void or inoperative 
and must bo set aside, tbe Court-fee to be paid 
must be oaloulated on the aotual value of the 
property ad valorem. Lagan Bart Knar v, 
Shakhan Singh, 3 Pat. L.J. 92-43 Ind. Om, 
962. 

BHABFUDDIN and ROE, JJ. 

References (a) 12 A. 129 2 32 A. 69, Rel» on. 
(6) 21 M. 269 ; 37 0. 914, R. 

(61 8. 7 (i) and (vi)—8uit for pre-emption-^ 
Consideration stated in sale deed os 
Rs. 44,000, plaintiff alleges a smaller eon* 

^ sideration — Suit decreed in respect of some 
property on payment of Rs. 21,000— Oourf- 
fee payable on memorandum of appeal—' 
Appeal divisible into two parts, 

A suit for pre-emption was brought in respect 
ot five villages, on payment of Rs. 2,600 as 
consideration. The consideration stated in the 
sale deed was Rs. 44,000. The suit was dis- 
missed in regard to three of the villages and ft 
was decreed in respect of the other two on pay- 
ment of Rsi 21,000. It was held that tbe con- 
sideration was Rs. 44.000. Tbe plaintiff pre- 
ferred an appeal against that decree and paid a 
Oourt-foe on five times the Government revenue 
of all the five villages on bis memorandum ot 
appeal : Held that tbe appeal was divisible 
into two parts ; that, in respect of that part In 
which the question related only to the sale 
consideration the plaintiff must pay ad valorem 
Oourt-fee on the difference between tbe amonnte 
alleged as the sale price on tbe one side and 
decreed on tbe other, and that in regard to the 
other part in wbioh the right of pre-emption 
was ju dispute he need only pay Court-fees on 
five times the Government revenue, Ablnaeh 
Chandra v. Shekhar Ohand, 16 A.L..T. 174- 
40 A 363-44 Ind. Css. 66G. 

TUDBALL, J. 

Reference 6 A. 488 (F.B.), R. , 

(6) 8. 7, cl, (4)— In function relief how to be 
valued in plaint — Whether conclusive— 
Proper Cowt for presentation when addi- 
tional reliefs also prayed for. 

Plaintiff is entitled to value the injunotion 
relief afbitrarily and &uoh valuation is oouolu- 
sive. If along wibh the injunction relief, addi- 
tional oonseguential lei'et or reliefs are prayed 
for they should be valued according to law. 
The proper Court fer the proseutation of the 
plaint would then depend upon the total value 
of the consequent reliefs. M. AyJmoddin 
Bahib v. 8. E. 8. Kadiria Rowther, (1918) 
M.W.N. 40-48 Ind. Cas. 996. 

BADABIVA AlYAB and BAEBWBLL, JJ. 

References {1913) M.W N. 106; (1914) 
M.W.N. 767, R. 
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doart Feat Aoi (1870)— 

(7) 8* 7, cl, iv (a)— Ad valorem /«a— 8fe»e 
for sale on mortgage -^Defendant sets up 
prior charge-^Oourt disallows dehndanVs 
claim ‘■^Appeal by defendant^ Court- fees 
payable on memorandum of appeal* 

A suit for sale was brou^^ht upon foot of a 
mortgage One of the defend. pleaded that 
she held a deoroe for dower against the mort- 
gagor for the payment of which the property 
had been made a :^eoarity. The plaintiff paid 
ad valorem Court, fees on the amount of his 
olaim. The Court decided that the plaintiff’s 
mortgage was prior in date. The defendant 
appealed and in bar appeal sought that her 
security should h<iv6 priority. She paid the 
same Court-fees on her memorandum of appeal 
as the plain tiff had paid on his plaint : Held 
that the defendant muet pay ad v.xlorem Court- 
fees on the amount of her mortgage inasmuch 
as she was seeking a declaration with a conse- 
quential relief (a). Mott Bagam v. Har 
Prasad, 16 A.L.J. 81»17 Ind. Cas. 311. » 

TuDBArii:i. j. 

References {a) S A.L.J. 821 1 6 A.L.J. 
163; A.W.N. (1906) 40, R. 

|7-n) 5. 7 iiv] (c), Sch. II, Art. 17 (D— 
for declaration and consequential relief 
Relief for release of property from attach- 
ment--^ Relief for against ostensi- 

ble owner --Court fee payable on plaint — 
Appeal by attazhing creditor ---Appeal by 
ostensible owner — Cou) t fee payable on 
memorandum of appeal. 

Where the plaiutiff’s property is attached at 
the instancQ of a creditor of its ostensible 
owner and ihe plaintiff asks only fur the release 
of hie properly from attachment, the Court- 
fee payable would bo Rs. 10 uuier Soh. II, 
Art, 17 (1) of the Court Fees Act. 

If the ostensible owner is also joined as a 
party to the suit and a prayer is made against 
him for recovery of possession, ihe Court fee 
payable would be oaloulated upon the valuo of 
the property in accordance with 8 7 (4) (c) of 
the Act. 

. If in such a suit the plaintiff is defeated and 
he prefers an appeal ho must pay Oourt-fess on 
the value, of the property plus Rs, 10 for 
deolaratioD. 

If the plaintiff succeeds in. the suit and an 
appeal is preferred by the defendants, the 
Court- fee to be paid must be regulated by 
oonsideration of the relief sought in appeal. 

If the attaching creditor appeals the .Court- 
fee payable would be Rs. 10 only. 

If the ostensible owner appeals, the Court fee 
payable would be the Court-fee osiloulated upon 
the value of the properly. Chandradharl 
Singh V. Tlpan Prasad Slogh, 43 Ind. Oas. 
971-3 Pat. L.J. 482. 

Hoe, J. 

(8) S. 7 iiv) {e)^Court fee payable where 
eonsequential relief is prayed for--- Discre- 
tion of Court— When to be exercised— Civ- 
Pro* OodCt 8* 149. 


Oourt Fees A«l (1B70)— (CoHf4mfed>. 

The Court- fee payable on a plaint or memo- 
randnm of appeal to obtain a deolazatovy right 
where no oonsequeotial ^relief is prayA for is 
Hs* 10. But where a oonsequeotial relief was 
also prayed for, the fee ohargeable was an ad 
valorem fee under B. 7 (ivf (c) of the Court 
Pees Act. , 

Where a Oourt is prayed to ezeroise its dis- 
otelioD uudet 8. 149 of the Civ. Pro. Code, the 
party making such a prayer should satisfy the. 
Court that grounds exist on which the Court 
ought to exercise its discretion. Saldaneisa Y. 
Teyendra Ohaodra Dbar, 44 Ind. Cas. 896. 
Flbtoheb and Bhamsul Huda, jj. 

(9) 8* 7 (iv) (e)— Specific Relief Act, S. 89— 
Suit for declaration of invalidity of* 
registered deed — Consequential relief of 
forwarding copy of decree to Regielrar—kd 
valorem Court-fee, 

On the adjudication that a deed is void, the 
Oourt is required by law, where the instrument 
has been regislered to*aaud a copy of its decree 
to the officer in whose office the instrument has 
been so registered , and that this forwarding o! 
the copy of the decree to the Registrar is a 
oonsequtiniiial relief upon whioh an ad valorem 
Court-fee must be paid. Mnseammat Nbowoo- 
agar OJaIn v. Shidhar Jha, 3 Pat L.J. 194- 
46 Ind. Gas. 238. 

Roe, j 

Referenctsi—n B. 207, Am ; 91 W.R. 480; 

6 A. 331 ; 16 M. 294 ; 23 M. 490 ; 20 B. 736, R* 

(10) 8 7, el. 4 (c)— But! to set asufe decree-^ 
It plaintiff can put his own valuation-^If 
Court bound to accept it for purpose of 
jurisdiction— Inferior Oourt if can set aside 
decree of higher tribunal, 

A Munsif’s Oourt oan entertain a suit to sot 
asido the deoree of a Subordinate Judge pro- 
vided the subject-matter is otherwise within its 
jurisdiotion. 

A quit to set aside a deoree fails within S. 7 
(4) (c) of tho Court Fees Act and plaintifi oan 
put his own valuation (a). 

Under B. 7 (4) (c), Court Fees Act, a Court 
oannot reject, for purposes of jurisdiction, the 
yaluation made by a party for purposes of 
Court-fee, even though his valuation is arbi- 
trary (6). Pllla Kakkadu y. Yedulla Oheno* 
rayya Chondarl, (1918) M.W.H. 662 » 24 M. 
i:i.T. 961. 

ABDUR RAHIM and BAEEWBLL, JJ. 

Reference^:— la) cC' (6) (1916) M.W.N. 116 
(F.B.), F. 

(lO-a) 8. 7 (4) (e)— Court-fee payable under 
—Revenue sale, Suit for declaration as to 
invalidity of, and for confirmation or restora- 
tion of possession. Bee REVENUE SALE, 
No. 7. 3 Pat. L.J. 448. 

(10-b) S. 7 (IV) (d)^lDjuDotioii, Suit for, 
restraiping defendants from outting timber and 
undergrowth from jungle, Valuation of. Bee 
VALUATION OF SUIT, No, 8, 46 Ind, Cas. 
884. 
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Goart Feai Aot (iaTO)--(OtftiMw4), 

(111 S. 7, cl. iv)^3uit for spoeiflc perform- 
ance of eontraet of sale and for poeseeeioie 
of liMd BoU^-^Oourt fee pat^bie, 

Beld, ihai in » soil for speotflo pecformanoe 
of a ooDftraot of sale by eseoution of a aale-deod 
and foe possesBion of the land sold, Ooort-fee is 
payable under ol. (v) of 8« 7 of the Court Fees 
Act, namely* on ten times tbo land isvenue. 
Natha Khan v. Muhammad Khan, lUS P.W. 
R. 1918»46 Ind. Cas. 534. . 

WllIiBERFOBOE, J. ' 

Beference ir-U Ind. Gas. 233^14 Q.L.J. 
169, F. 

<19) 8, 7* el. (o)— AfoAarrart deed, Poeseaaory 
ruit, based on--Courl fee payable-^-Mokar- 
• rati leasBt if land» 

A suit foe possession of immoveable property 
based on a mokarrari lease is purely one for 
possession of immoveable property within the 
meaning of S. 7, ol. (v) of the Court Fees Act. 

. A mokarrari lease of a definite share in a 
revenuO'paying estate is land within the mean- 
ing of ol. (v) of B. 7 of the Court Fees Aot. 
BIbl KnUum v. Sped Mahomed Hamid, 45 
Ind. Oaa. 938. 

ROE, J. 

(13) B. 7 (v) -"Valuation of suit for pre emption 
for purposes of jucisdiotion. Bee Suits VALUA- 
TION ACT (VU OF 1887), 34 M.L.J. 397. 

(14) Si 7 (v) (6) and (d) — Suit for posaeasion 
of land not being definite share of estate nor 
sub-divided and separately assessed What 
olause of Aot to be applied. Bee VALUATION 
OF SUIT* No. 6* 34 M.Ii.J. 558. 

(16) B. 7, ol. 11. Bee No. 30, infra, 

(16) 8 1, Art, l--Oourt fee payable ^8uit for 
recovery of money due after adjustment of 
accounts. 

Held that 

1. Aooording to B. 7, cl. 10, of the Court- 
Fees Act, the fee payable io a suit for money 
must be aooording to the amount claimed. 

2. Art. 1 of Boh. I of the C'^nrt Foes Aot 
applies only to those oases, winch are not 
otherwise provided for under the Aot. 

Where the plaintiff sued for the recovery of 
Rs. l,l25-4-0 alleged to be due to him after 
deducting a sum of Rs. 2,500 (said to be due by 
him to the defendant on aoeount of the price 
of certain goods) from Rs. 3^626-4-0, which he 
assessed as the amount of damages suffered by 
him by reason of the defendant’s failure to 
perform certain contracts entered into between 
parties. 

Held that, the Oourt-fee paid ad valorem on 
the amount actually olaimed was sufficieot, 
Qyam-ad-dla y. The Delhi Flour MilliOo., 
176 F.W.R. 1918-47 Ind. Ca8> 993. 

8HAD1 IiAL and Lb ROBSIGNOL. JJ. 

(17) Ss, 7, 11, Sch, II, Art, 17 (6)— 5wR for 
partition of immoveables, moveables and 
funds of joint family business-^ 8ui( if bad 
for misjoinder'^Oiv, Pro, Code {Act V of 

, 1908), 0. lit r. improper Court fee in 

jmh eu«. 


Qonet Feel let (1976)— (CofMitiNeil).. 

In a suit foe partition, the plaiotiiljme to 
inolude the whole of bis plaun, that ii tn say,., 
the whole of the properties whioh are alleged bx' 
him to be properties of the joint himily, im- 
moveable properties, moveable properties and 
funds whioh aooording to him have resulted 
from joint business oarried on by members of 
the family on behalf of all, and snob a suit 
oannot be treated as one for recovery of posaee- 
sion of both immoveable and moveable property 
requiring for their joinder Oourt’s leave under 
0. II, r. 4 of the Oiv. Pro. Oode. 

An order passed in suoh a suit requiring the 
plaintiff to elect to proceed either with hie 
claim for recovery of immoveable properties or 
with that for recovery of the moveables and 
funds is errcooous : 

Held— That the plaint in the Bdit was proper* 
ly Btamprd as requited by S. 7 and Boh. 1£| 
Art. 17, ol. (6) of the Court Fees Aot. Should 
the amount duo upon taking aoooants prove on 
itiVestigation to exceed the approximate value 
given in the plaint, the course to be pursued 
was that under B. 11 of the Court Fees Act* 
Bent Madhav Barkar v. Ooblnd Chandra 
Sarkar, 22 O.W.N. 669-46 Ind. Oas. 165. 
TEUNON and CHAUDHUBY, JJ. 

(18) B. 11. See No. 17, supra, 

(19) 8, VU— Decision on question of value for 
purposes of Court-fee incidental io dedeion 
on question of value for purposes of juris-’ 
diitton— Appeal, whether competent* 

Plaintiff sued for posseBsion of certain land 
whioh he valued for purposes of Court- fee and 
jurisdiction at Rs. 764-7-0. On an objeotion 
by the deiendant that the suit bad been under- 
valued, the Munsif appointed a Local Commis- 
sioner who fixed the value at Rs. 943, but the 
Hunsif refused to accept this valuation and 
having oome to the conclusion that the land 
was worth oonsiderably over Rs. 1,000 returned- 
the plaint for presentation to the proper Court. 
On appeal the D striot Judge held that the 
Munsif bad wrongly disregarded that Oommia- 
sionet’s valuation and returned the case to him 
for disposal. The defendant preferred a seoond 
appeal to the Chief Court : 

Held, (1) that, in arriving at a valuation of 
the land, the Munsif only loo&ed at the 
question from the point of view of bis own 
jurisdiction* and, although he decided the«value 
for purposes of Court- fee, this decision was - 
merely incidental to his decision on the question 
oftbcj^alue for purposes of jurisdiction, and 
B. 12 of the Court Fees Aot was not* therefore* 
applicable to the case \ 

(2) that, render these oiroumstancos, the 
appeal to the District Judge was competent and 
was rightly deoidod, Sikandar Bhah V Ghalam 
NablBhah, 161 P.W.R. 1918»47 Ind. Oas. 7. 
Bboadway, J. 

(19 a) 8s. 12 and 17— -Court -fees* Calculation 
of, in appeal 'tr oross-objeotion— Appeal from 
original decrees and second appeals Amount 
on date of decree to be basis*— Costs, Appeal 
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Oouvl Feai Aot (1870)— (OontinMed). 

cegardiogi Court-fee in-— Taxing Officer, Powers 
of« Bee GOUBT-FBB8, Ho. 3, 3 Fat. L.J. 413. 

(19-6) 89 , 13, 17, 8 ch. I, ArL i-^Morlgage 
suit'~Afpeal or eros8-ohj$clion — Oosts, 
Appeal in respect of ’^Oourl-fee payable'^ 
Taxing Judge, Power of --Procedure. 

In the case of appealB or orosB-objeotioiia in 
suits for rodemptioo or (oroclosure, in all oases 
whether a decree for intorost has been made in 
them or not, in whioh the Court- fee declared by 
t^e Court to be due at the date of the decree can 
be ascertained by reference to the judgment 
and the decree, it is that amount at whioh the 
appeal or oross-objection should be valued and 
future interest should not be taken into account 
— 1 . 0 ., in all original appeals the Court-fee 
• should be levied on the sum duo at the date of 
the original decree and in all necond appeals it 
should be levied on the sum due at the date of 
the decree of the lower appellate Court. 

When an appeal against costs is distmot and 
separate from the parts of the appeal, Court- fee 
must be paid ad valorem on the oosts decreed. 

When it is the appellant who failed to pay 
sufficient Oourt-fcos in the Court below, his 
appeal will not be heard till the deficiency has 
been made good. 

Where it was the respondent who was in 
default, no decree shall be executed in his 
favour until the dofiotcuoy has been made good. 

The decision of the Taxing Officer in the 
matter of Court fees is final. The Court- foo 
fixed by him must be paid. Rowllua v. 
Laohml Narain Jha, 44 Ind, Cas. 50. 

ROB, J. 

(30) 8. 13. Boe No. 4, supra, 

(ai) 8. 13-Civ. Pro. Code (1908), 0. XLI, 
r. 23-- Appeal against preliminary decree 
'-Remand —Cerlificate tor refund of Court- 
fees. 

0. XLI, r. 23. Civ. Pro. Code, applies only 
where the original Court has disposed of the 
suit on a preliminary point. For the Court- 
fees paid on an appeal against a preliminary 
decree, a refund oertifloato oennet be given by 
the Court under B. 13, Court Fees Act. Hand 
Kamar Biagh v. Bilae Rammarwaral, 3 Pat. 
L.J. 116. , 

CHAPMAN and JWALA PRASAD, JJ. 

(33) «3 13' -Remand of oaso in appeal — 
Refusal to order refund of Court- fees. Bee 
REVISION, No. 10, 20 Bom. L.R. 348. 

(33) 8. n— Applicability of—AUer^atm 
reliefs asked for-Cowt-fees payable, 

B." 17, Court Fees Act, applies to oases in whioh 
two different reliefs may ba a^fplied simnl- 
taneousty to the wrong done to the plaintiff ; 
it does not apply to oacos in whioh alteroative 
reliefs are asked for. Where ait;:r native reliefs 
are sought, a Court- fee must he paid on the 
relief whioh appears to be of the higher value. 
Mokhlaljer v. Ramdhayan Ral, 44 Ind. Cas. 
148. 

ROBt 


Court Foes Aot (1870)— (Oonfintied). 

Oa-a) 8. 17. Bee Nos. 19-a and 19-b, supra* 

(34) 8s, 19 (viit) and 19-(<), 8ch, I, [Art, 3, 
8ch. lll—Proba&-^Dsitere of Admihistra- 
tion— Calculation of Oourt'fee payable on 
application for grant of letters. 

In a petition for the grant of letters of 
administration, it w4s held that on the true 
oonstrootioo of the Aot no duty is pajrable 
where the value of the estate after making the 
doductoins specified iu annexure B of the third 
Bohsdule is less.thmi Rs. 1,000. la the gbods 
of Mn. B. B. W. Molk, 40 A. 279-46 Ind. 
Cas. 865. * 

Richards, o.j. and banebji, j. 

(36) 8. \3-'Conciliator's certificate ^ExeUl* 
sion of time taken up in obtaining certificate 
-Decree— Execution^ Civ, Pro, Code (V 
of 190S), 8. 48. 

The plaintiff obtained a decree on the 38th 
October, 1399, to execute whioh he gave three 
applioatioDS. He next applied, on the let July, 
1911, to obtain a oonbiftator’s oeriifioate under 
the provisions of the Dekkhan Agrionlturists’ 
Belief Act, 1679 ; and he obtained the same on 
the 30feh Vlay, 1913. The fourth applioation to 
ezeoute the decree was accordingly made pn the 
33rd August, 1913. It was resisted by the 
defendant on the ground that the execution of 
the decree was barred under S. 48 of the Civ. 
Pro. Code, 1908 : 

Heldt that the applioation was within time, 
inafmuoh as the plaintiff was entitled, under 
B. 48, Dekkhan Agiioulturists’ Belief i^t, 1879, 
to exclude the interval of time oooupied in 
obtaining the oonoiliator’s certificate. Bhldaya 
yivbhadraya Kodllmath v. Satappa Bhar- 
mappa Hutgauda, 30 Bom. L.R. 360. 
Batohblob, A.C J. and Bhah, j. 

(36) 8ch, I, Art. 1 — Amendment made by Act 
V of 190S— Cross-objection in appeal— Ad 
valorem fee payable on cross-objection. Lakhaa 
BIngh Y. Ram Klihen Das, 16 A.L.J. 886-40 . 
A. 93—43 Ind. Cas. 179. Bee Final Part, 1917, 
Col. 361. 

(27) Art. 1— Memorandum of bross-objeotions, 
Court fee if payable on— Payment of more than 
necessary Court-feei by appellant on his appeal 
if absolves payment on oross-objeotions. See 
Obosb OBJBOTIONS, No. 1, 37 C.L.J. 413. 

(38) Boh. I, Art. 1. Boh. If, Art. 17— Appeal 
— CroBS-objeotion— ild valorem fee. Bee OBOS8- 
OBJBOTION, No. 2, 3 Pat. L.J. 197. 

(26L-a) Boh.'l, Art. 1, Bee No. 19-5, supra, 

(39) Boh. I, Art. 3. See No. 34, supra, 

(39-a) Boh. II, Art. 8-^General power of 
attorney, Copy of, prodnoed in Court for 
verification— Court-fee, Neoessity of— Cons- 
trnotion of Court Fees Aot— B. 48, Staefip Aot 
(1899), Object of. Bee STAMP AOT (1899), 
No. 16, 136 P.W.B. 1917. 

(30) 8eh, II. Art. 6, 8, 7, el. ll^8uU for 
deelaraiion that plaintiff is an occupancy 
tenant’-^ Aara Tenancy del (II of 1901), ' 
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Court Fool Aot (1870)-*(Oone2tM24d). 

8* 96— Obttr<-/00 payabU bfi OMmo^'andum 
of apj^al. 

In a suit to eatabliah or disprove a right of 
oooupanoyi the plamt or memorandum of 
appeal should bear a Oourt-fee of eight annas 
as provided in Art. 6» Soh. II to the Court Feoa 
Aott and B. 7f oL 11 of the Aot does not apply 
to sqiBh a suit, Ratan Blogh y. Khem Karan. 
16 A.L.J. 167-^40 A. 868»44 Ind. Oas. 608. 
TUDBALL, J. 

(81) Bob. 11 » Art. 17— Suit for declaration of 
absolute ownership of land without liability to 
partition— Trial by Land Revenue Offioer acting 
under Punjab Land Revenue Aot— Appeal if 
lies to District Judge. Bee VALUATION OF 
SUIT. No. 6, 115 P.W.R. 1918. 

^ (89) Boh. II, Art, 17. Bee Nos. 7*0, 17 and 

28, supra, 

(33) Sch. II, ArL 17, cl. (tit)— 6luil8 Valua- 
lion Act, 8* 9 '-•Suit to declare validity of 
an adoption— Suit for mere declaration of 
the validity of adoption — Ad valorem fee» 

Buit for mere deolaration, without any oonse- 
quential relief that an adoption is valid, falls 
for the purposes of Court-fees, within ol. (iii), 
Art. \7, Boh. II of the Court Fees Aot. 
Oanpatrao v. Laxml Bal, 43 Ind. Cas. 64. 
BATTEN, PBIDEAUX and MiTTBA, 
A.J.OS. 

(34) Art. 17(3)— Buit instituted under S. 106, 
Bengal Tenancy Aot, before sottlement. offioer — 
Transfer of suit to Civil Court- Natu a of suit 
for Court«feea. See DEOLARATOBY SUIT, 
No. 9, 28 C.L. J. 301. 

(86) 8eh, III, Annexwee A and B— Trusts 
whose pecuniary value should be deducted from 
probate duty---Trusts created by testator's will 
if exempt from probate, Chandrabatl Kuar 
V. Oolleetor ol Dharbanga, 2 Pat. L.J. 6il» 
46 Ind. Cas, 678. See Final Part, 1917, Col, 
362. 

Court of Wards. 

Whether protection offered by B. 174, 
Oudh Land Revenue Aot, extends to profits or 
acquisitions, after Court of Wards releases 
oorpus from its superintendence. Bee AOT 
XVII OF 1876 (COURT OP WARDS), Nn, 1, 45 
Ind. Cas. 319. 

Court of Wards Aot. 

Bee AOT IX OF 1879 (Bengal). 

Bee AOT XXIV OF 1899 (0. P,). 

Bee AOT I OF 1902 (Madras). 

Conrt-sale. 

(1) Irregular procedure in the proolamatioii 
of sale— Bale when to set aside. See Execution 
Bale, No. l-a, 44 ind. Oas. 412. 

(2) Buit to set aside alienation by widow — 
Plaintiff to prove doing by widow of aot neoes- 
eerily resulting in transfer — Defence of mort- 
gage suit abandoned by widow after slight oon- 
test— Execution sale by Court if amounts to 
private alienation — Auction or Court raid when 
may be considered as private sale. Bee LIMITA- 
TION AOT (1908), No- 167 m M.L,J 364- 


Court! of Jostloo. 

Power of Govecnor-Qeneral in Oonnoil to 
oceate new— Power under emergency legislation 
to create a special tribunal to hold oriminai 
trial. See DEFENCE OF INDIA AOT, 4 Pat. 
L.J. 687 (F.B.). 

Oovenant fanning vUh Land. 

(1) Grant under Arakan Waste Land Buies 
for fixed term, with right of renewal after 
expiry of term— Assignment of uoexpired term 
by document not reserving right of renewal to 
assigpor— Right of assignee to obtain benefit ol 
renewal for himself— Assignment if operates as 
sale. See Grant, No. 9, 9 L.B.R 268. 

(2) Covenant in lease to file with lessor a set 
of jama wasil baki and juma mofussil papers at 
tbo ond of oaoh year, if speoifioally enforoeable. 
Seo Specific relief act. No. 8, 42 Ind, 
Cas. 521. 

G<i!ni* Pro. Code. 

(1) Ss. 4 (m)t 476— Judicial proceeding g if 
includes execution proceedings— Attaohmeni 
in execution of decree, resistance offered 
during — Whether prosecution can ho 

sanctioned under 8, 476. 

The defiuition given of a judioial proceeding 
in S, 4 (m) of the Grim. Fro. Code is wide 
enough to cover exooution prooeedings. 

If resistanoe took plaoe in the course of the 
attachment of property in execution of a deoree, 
suoh resistanoe to the prooess of the Court is a 
resistance in the oourse of a judicial prooeeding 
and the Court is justified in granting sanotion 
or directing proseoution under B. 476 of tho 
Grim. Pro. Code. Barhamdeo Singh v. 
Emperor, 19 Cr. L.J. 163-43 lad. Gas. 441; 
JwALA Prasad, j. 

(3) S, 146— One person representing a com- 
munity in the proceedings under the section 
— Order binds community — Limitation 
Act, Art. 47 — Applicability, 

Where a person wa^ accepted in the prooeed- 
ings under B. 145, Grim. Pro. Code, as a 
sufficient representative of a whole community,*^ 
all the members of t.bo community are bound 
by tho order of the Magiiitrate in the 
proceed in gs. 

With veg iid to a suit arising out 9! the 
order of a Magistrate in proceedings under 
8. M5, Grim. Pro. Code, the rule of limitation 
runs under Art, 47 of the Limitation Aot, from 
the datb of the order of the Magistrate and not 
from the date when High Court refused to 
interfere with that order. Laohman Slogh Y. 
Dlljan All, 43’*Ind Oas. 955 « 4 Pat. L.W. 188. 

ROB and JWALA PRASAD, JJ. 

Eeference 12 C.W.N. 840, B\ 

(2-a) B. 146 (1)— Ownership, Entry as to, 
Power of Revenue Offioer under 8. 36 (1), 
Punjab Land Revenue Aot to order — Such 
order if order of oompeteni Gcuit under Bee 
mutattov Proceedings 4.h nan. 21A, 
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Grim. Pi^o. Code— (CoK^tnueti). 

(3) 8- 195 of the Crim, Pro, Code onlp refers 
to Courts and makes no distinction detioeen 
appellate and original jurisdiction. 

Appeals lie to the Diet riot Court and not to 
the High Court from or^lcrs paesed by the 
Subordinate Judge whether in its original or 
appellate Jurisdiotion, under B. 195 {(i) of. the 
Ocim, Pro. Code. Rapaka Ylyyanna v. 
PAPahala Bajimma, 19 Or. L.J. 364 alt lad. 
Oaa. 180, 

BAKBWELti and PHILLIPS, JJ. 

Reference 30 M. 883, F, 

(4) 8* 106—** Meaning of--Caleutta 

" Improvements Act, 1911, tribunal conefi- 

tuted under, whether Court-^ Sanction to 
prosecute. 

The word * Court ’ in S. 195, Grim. Pro. Code, 
has a wider meaning than a Court of Justice as 
defined in the Indian Penal Code and it may 
include a tribunal empowered to deal wicb a 
particular matter and author ised to reoeife 
evidence bearing on that matter in order to 
enable it to arrive at a determination. 

Tbe tribunal formed under the Calcutta 
Improvements Act of 1911 is a Court for the 
purposes of 8. 195 of the Crim. Pro. Code. 
Nando Lai Oangail v. Khetra Mohan Ohoae, 
19 Or. L.J. S16»41 Ind. Oas. ddl^STC.L.J. 
46a«-40 C. 585. 

CHITTY and SMITHBR, JJ. 

(5) 8, 196 — Sanction for prosecution granted 
by successor of Judge who heard case— 
Delay t effect of. 

On the application of the defendant in a 
Small Cau^e Court suit, ihe aauocsi^or ia-oifioe 
of the Judge who had dcoieei the suit granted, 
after an inordinate delay, sanction foe tbe 
prosecution of tbe plaintifi lor perjury in respect 
of a ialsa statement in hie deposition. This 
aanotion was afiSrmed on appeal to tbe Distriot 
Judge. 

Held, that as the Court record of the deposi- 
tion was not read over to the plaintifi and he 
was not orOBs-examined on the statement and 
as the sanotioa was granted after a long delay 
by a Judge who did not try the case, the 
sanction should be revoked especially as this 
sanction if sot revoked, would be used by the 
defendant in ierrorem both as regards execution 
under the decree passed against him and as 
regard! the suit which he had brought for 
setting aside that deoree and which was 
pending 

Par When a person wafits to 

proseoote criminally he must not be dilatory. 
From Ohand v. Souatan Baba, 19 Cr. L.J. 
508-45 Ind. Gas. 368. 

Obitty and Saiither, jj. 

(6) B. 195— Sanction to projooiile -Perjury 
— Statements not altogether irreconcilable. 
See PENAL CODE, No. 1-a, 19 Gr. L J. 334. 

(6-n) 8. 195'-OaIoutta Improvement Act fV of 
1911) and Calcutta Improvement (Appeals) Act 
(XVIII of 1911), Tribunal donstituted by, if 


Grim. Prot 0Dd«H^<<nBid). 

mete body of arbitrators or Oourt undev Sr ]0d 
— Court in S. 195, distinguished from Court of 
Justioe in S. 30, Penal Code. See SANCTION 
TO PROhECOTB, No. 1, MfO, 585. 

(7) 8, 195 {6)-^R9vdkmg or granting aoMiton 
granted or refused by, lower DeurP^Powera of 
Court of appeal. MauAg Fo Rang v. ^Ing- 
Emperor, 10 Bur. L.T. 161 -48 Ind. Oas. 100— 
19 Or. L.J. 68. See Final Part, 1817, Col. 87. 

(8) 8 , 195 17) -Sanction to prosecute granted 
by Subordinate Judge^Appeal, forum e/— 
District Judge w High Court — Juris- 
diction, 

Where a sanction to proseoote is granted or 
refused by a Subordinate Judge, an appeal 
against the order lies to the District Judge and * 
not to the High Court, even where the value of 
the suit out ot which the proceeding for sanction 
has arisen is beyond the appellate jurisdiolion 
of the Distriot Judge. Bhairo Prasad y. 
Harlhar Prasad. 19 Or. L J. 631-46 Ind. Gas. 
679. • 

Imam, j. 

(9) Ss. 195, 476 -Order dirseftnp prosectifi'on 

for using as genuine a forged document-^/urie- 
diction of Criminal Court Qanga Ram v. 
Emperor, 15 A.LJ. 817-40 A. Ind. 

Oas. 937-19 Or. L.J. 15. See Final Part, 1917i 
Col. 364. 

(10) Ss. 195, 476— Qitalt/feaftons mentioned 
in S, 195, whether incorporated in 8, 476— 
Courts in the Presidency towns, ^mer of, 
to act under 8, 476. 

Per Curiam {Fletcher, J„ dubitantet^B, 476, 
Crim. Pro. Code, does not apply to an ofienoe 
committed before a Court in Presidency towns. 
Consequently it is not competent to the High 
Court, aoting under 8. 476, to direct the pro- 
secution of a person for tbe ofienoe of forgery or 
abetment of forgery brought to its liotioe in the 
oourso of bearing an appeal in a probate case. 

The qualifioations mentioned in 8. 195, Crim. 
Pro. Code, are to be treated as incorporated in 
tbe provisions of 8. 476, Crim. Pro. Code. Ijf 
tAe matter of a Vakn, 19 Or. L.J. 688-46 
Ind. Oas. 686. 

FLETCHER and BHAMSUL HUDA, JJ. 

(11) 8. eiO— Offence brought to notice of the 
Court in subsequent judicial proceeding, 
effect of--Power of Court to enquire into 
commission of offence. 

There is nothing in 8. 476 of the Crim. Pro. 
Codq, to limit the exeioise of the power refsmd^ 
to therein within any period or at any partioular 
time. The power oan be exercised at any time 
when an ofieoce is committed bef ora a. Court in 
a judioial proceeding or when the commission 
Of it is brought to its notice in the course of its 
judioial proceeding or in any other. Ram 
Ronj V. Emperor, 19 Or. L.J. 981-48 Ind. 
Has. 161. 

Kanhaiya Lal, a.j.o. 

References 9 Or, L.J. 41—83 M. 49 ; 6 Or, 
L.J. 396 - 34 0. 651, dim, 
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Orln. Pfo, Oode*-(pono2twii4). 

(11-a) 8. 476. See Nob. 1, 9 and iO, supra. 

(19) 8. 488 — Ofdsr* under, of^ 

Judicial reparation, same effect as order for 
~~Birth of child while order ifi force ^ 
Onus of proof ae to acceee^Legitimacy^ 
Preminpiion as to^ if arises when access 
not proved-^Evidenee Act, 8, 112. 

In Buddhist Law there is no such thing as a 
judicial separation but an order pifder S. 468, 
Orimt Pro. Code, until it is resoinded, is (or all 
praotioal purposes the same thing as an order 
for judicial separation. If* a ohild is born to 
the wife while such an order is in force* the 
onus is shifted on to her of proving access. 
When the wife has failed to prove aocess and 
•Hhe order under 8. 488, Orim. Pro. Oode, which 
praotloally puts an end to the continuance of a 
valid marriage is in force, the presumption in 
favour of legitimacy cannot arise under B. 119 
of the Evidence Act. Ma Kya v. Mg. 8hve 
Ban* 46 Ind. Oas. 620. ^ 

RiaO: J. 

(13) 8s. 526. 556— Zro^af inspection by Magis- 
trate’^Magistrate, duty of ^Transfer of 
ease. 

A Judge cannot, without giving evidence as a 
witness import into a case his own knowledge of 
particular facts. 

A Magistrate is entitled to make a local 
inspection for the purpose of explaining the 
evidence that has been given before him, but 
the law oasts an obligation on him to make an 
accurate note on the record of what he has seen 
and the impression that has been created on his 
mind relative to the evidence already given. 

In a case where a Magistrate made a local 
inspection but failed to make a note of what 
he had seen, the High Court ordered the case to 
be transferred to another Magistrate for trial. 
Murat Lai v. Emperor, 43 Ind. Gas. 263 "19 
Cr. L.J. 93«3Pat. L.W. 261, 


ptoM*9bJeotloni— (Ooncliided). 

the covenant for renewal itself. Beoralarf af 
Slate Y. Olgambar Nanda, 27 Q.L J. 44&«»46 
Ind. Oas. 939. 

MOOKEBJflB and BBAOHOBOFT* JJ. 

References 16 O.L.J. 317 ; 20 Q.W.N. 948. 
R. ^ 

(9) Appeal’^OroaS’Obfeetion^ Oourt~fee pay- 
able on— Ad valorem fee-^Court Phee Act, 
1870, 8ch. I, Art. 1, Seh. II, Art. 17. 

A respondent filing a cross-objection must, 
under Boh. I, Art. 1, Court Fees Act* pay aa 
ad valorem Court-fee on the subject-matter In 
controversy. Oaroga Raul v."'Maeiamat 
Parema Kner, 3 Pat. L.J. 197 *«4 Pat. LiW. 
368-45 Ind. Cas. 668. 

ROE, J. 

Reference 43 Ind. Cas. 179* R. 

(3) Reversal of portion of lower Court’s decree 
in^favour of appellant on whose appeal, was par* 
tially allowed— No cross-objection filed by 
respondent --Re versal if valid. Bee APPEAL 
(General), No. 13, 33 C.W.N. 526. 

(4) Defendant’s appeal dismissed as not duly 
presented — Cross-objections filed by defendant in 
plaintiff’s appeal — Dismissal of oross-objeotlotts 
— Defendant’s right to file cross- objections— 
Defendant’s remedy. Bee APPEAL (SECOND 
APPEAL), No. 16, 30 P.R. 1918. 

(5) Cross-objections against co-respondent 
when may be filed. Bee OlV, PRO. (30DB 
(19081, No. 498, 16 A L.J. 687. 

(6) Respondent oontent with decree appealed 
from -- Right to resist appeal withont filing 
memorandum of cross- objections. Bee INTER* 
EST, No. 6, 48 P.W.R. 1918. 

(7) Suit claiming relief alternately against 
two defendants —Decree against one— Appeal— 
Plaintifi-reepondent if bound to file oross-objeo- 
tion against other defendants. Bee RES JUDI- 
CATA, No. 13, 43 Ind. Cas. 548. 


ATKINSON. J. 


Orown Debts. 


(14) 8. 566. See No. 13, supra. 


Orois-objeotloni. 

(1) Vourt-fee^Memoranduin of cross-objection 
•^Oourt Fees Act (VIII of 1870 aa anseri^d 
in 1908), 8oh. I, Art. 1— Lease— Ocpsnohf 
for renewal. 

Oonrt-fees should be paid on a memorandum 
of orosB objeotions precisely in the same madner 
as on a plaint in a suit or on a memorandum of 
appeal. It is inoumbent upon the respondent 
to Value the relief claimed by way of oroaa-objeo- 
tiou and to. pay Court- fees accordingly, though 
the appellant may have paid more than adequ- 
ate Court- fees on the memorandum of appeal. 


Where there is a covenant for renewal, if the 
option does not state the terms for renewal* the 
new lease would be for the same period and on 
the same terms as the original lease in respect of 
all the csgcntial conditions thereof, exc^t as to 


Mortgage in English form^Priority-^StilK^ 
head duty ’■^Excise Act (XII of 1896), *' 
S, Zi-^Punjab Land Revenue, Act (XVII 
of 1687), 8 10-^AdminiatraUon--Civ. Pro. 
Code {Act V of 1908), O. XX, r. 13 (9)— 
Presidency Towns Insolvency Act (III o/ 
1909), 8s. 13, cl. (3), 49, 8eh. II, els. 9 to 
16- Secured and unsecured ereditora^^ 
Cimmon Law of England^Ita application 
in the Presidency Towns and in the Mofue^ 
six. 

The administration of an estate under a deoree 
of Court is governed by O. XX, r. 13 (3) of the 
Civ. Pro. Oode, 1908, under which the same 
rules have to be observed as to the respective- 
rights of seoured and unseoured creditors and 
to debts and liabilities provable, as are In force 
in respect to estate of persona adjudged or 
deolared insolvents, and, when the administra- 
tion is under a deoree of the ECigh Court* uodei 
8, 49 of the Presidency Towns Insolvency Aot| 
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Growa Debts— (Conc2f4c2ee{). 

1909, ell debts duo to the Grown shall be paid 
in priority to all other debts 

Tho Grown is not eutitlod to priority over a 
mortga/ita in respect of imraovcable properties 
mortgaged under an English mortgage. 

In such a mortg.ig^, the ownorship is wholly 
tranflfetced to the creditor, which is however 
liable to be divested by the repayment oi tho 
loan on the appointed The mortgagee is 
not obliged to apply for sale of the property 
mortgaged under r. 19, Boh. II of the Presi- 
dency Towns Insolvency Act, 1909. Be has no 
debt provable in insolvenoy until his seourity 
has been valued or realised. He stands outside 
the bankruptcy (a). 

The ownership of tho property passes to the 
first mortgagee in an English mortgage, but 
not to the pusino mortgagee, and ha is not 
entitled to priority over the Crown. 

Shares merely deposited and not actually 
transferred do not oieate a right in favour of the 
depositee superior to the right of the Crown 

According to English Law, whenever the 
right of the Grown and the right of the subject 
with respect to payment of a debt of equal 
degree come into competition, the Crown right 
prevails. This rule is of universal application 
except in so far as the legislature has thought 
fit to interfere with it (c). The Bank of Upper 
India y. The Adnilnlitrator-Oeneral of Ben- 
gal, 22 C.W.N 793 = 46 C. 653 = 47 Ind. Gas. 
529. 

OHAUDHURI, J, 

Referencci'-^ia) 29 A. 637 ; 28 M, 420, 2?. 
(b) Barrold v. Plenty, (1901; 2 Oh. 314, B, 
ie) In re Hesiey it Co , L R. 9 Ch. Div. 469 at 
p. 481 ; Nett) South WliL^s Taxation Commrn v. 
Palmer, (1909) A 0. 179 ; King v. Wells, 16 
East. 278. 282 (1312), ll. 

Grown Grant. 

Crown^Power to grant or transfer lands^ 
Power to limit descent of such lands-^No 
power in a subject to limit descent of pro- 
perly at variance with ordinary law^ 
Hindu Law— S ttccessiow— Oadh Taluqa^ 
Primogeniture Sanad^Property purchased 
or inherited by fa?wgiar—“ Accretions 
Village transferred in exchange--- House 
allotted by Government for use of Taluqdar, 

The Grown has in British India power to 
gran\ or transfer lands and by its grant, or, on 
the transfer, to limit in any way it pleases the 
doseent of such lands, but a subject has no right 
to impo>^e upon the lands or other property any 
limitation of descent which is at vacianoe with 
the ordinary law of descent of property applic- 
able in his caeo. 

In 1661 the Crown granted a Taluqa in 
Oadh to a Hindu, with a condition that it 
** shall descend to tho nearest male heir 
aooording to the rule of primogeniture.” In 
a suit as to the saocassion to the property 
nf tho Vast holder of the Taluqa the Privy 
Ooonoil deolared in 1905 that the Taluqa 
as oonititttted at the date of tho Sanad, 
. with MUeHons (if any) appurtenant to the 


Grown Cfrajbt— (Conefttded). 

Talnqa,” passod to the appellant, who was the 
next male hei,r according to the rule of primo- 
geuituio, but that other ^property passed to the 
respondent, who was tho widow of the last 
holder, and remitted -the suit for determination 
nndcr tho declaration. No family custom 
of primogeniture waa« alleged or proved. On 
appeal from final deoress : 

Held, that under the declaration the villages, 
subsequently t transferred by the Government 
to the taluqdar in ezohange for tafhqdari 
sanad villages must bo treated as taluqdari 
villages and oonBO^uenUy passed to the appel- 
lant ; that a house allotted by the Govarnmelit 
in 1864 to the taluqdar for his use as taluqdar 
of the taluqa granted also passed to the appel- 
lant : bat that the village purchased or inherit- 
ed after 1861 by the late taluqdar passed to the 
respondent, whether or not the taluqdar in- 
tended to incorporate them with the taluqa. 
Rajlndra Bahadur Blngh v. Rani Raghobane 
Runwar, 24 M.L.T. ^82=28 G.L.J. 456=8 L. 
W. 670 = (1918) M.W.N. 831 = 21 0.0. 106 - 20 
Bom. L.R. 1076»40 A. 470=23 O.W.N. 101 
(PX.). 

VlSOOfJNT HALDANB, SlR JOHH EDQE, 
Mr. ameer ALI and BIB WALTER 
phillimore, Bart. 

Gruelty. 

(1) Single act of, if sufficient to grant divorce. 
See Buddhist Law (Divorce), No. 2, 46 
Ind. Gas. 144. 

(2) Adultery and, after judicial separation— 
If ground for dissolution of marriage. Seo 
Divorce, 46 Ind. Gas. 914. 

Custody of Ohlldren. 

Father, Suit inter partes by, for. Bee 
Guardian AND Wards Act (1890), No. i, 
10 Bur. L. T. 186. 

Custom. 

(1) Proof of-^Burden of proof where custom 
set up-— Alleged presumption in favour of 
custom— Bombay Regulation (IV of 1827), 
S. 2^— Punjab Laws Act (IV of 1872), 
B. Family customs— Recognised in 
India— Requisites to legal feeognitwn of 
custom— Aniiquiiy and certainty--- Instance 
^ adduced in proof of custom— May be useful 
even though all the requisUe conditions 
arc not proved in every case. * 

When either party to a suit sets up ** oustom ** 
as.a rule of decision, it lies upon him to prove 
the custom which he seeks to apply. 

No presumption in favour of oustom as 
against the general or persona] law is created 
by clauses such as B. 26 of Bombay Regula- 
tion IV of 1827 or B. 6 of the Pnnjab Laws 
Act ; it IB only when the onstom is proved that 
it is made the rule of decision. 

Ouetom binding inheritanoe in a partienlar 
family, although foreign to the spirit of 
English Law, is recognised in India ; and if the 
oustom is well established in one pattioular 
family, tha fact that it might os mighi not 
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Oaitoni*~(Ooft<t»U|^). i 

apply to other families will not make it void 
for unoertainty. 

Speoial usages modifyiifg the ordinary law of 
auooession must bo anoienti invariable, estab- 
lished to be so by olear and unambiguous 
evidence. 

Where a large number ef conditions have to 
be falfllled to test a onstom , and a number of 
instanooB are adduced in proof of that oustom, 
it is necessary that one or more eiamples of 
each* condition should be establiBhed, but it is 
not neoeissary that all oonditiona should bo 
proved in each instance. *Th8 latter require- 
ment would greatly weaken the evidence by> 
tradition to which in certain oases groa.t weight 
is duo. 

« The best evidence as to custom of inherit- 
ance is generally found in connection with the 
division of land, and Revenue rocord may 
therefore be of great value. MIf Abdul 
Hussain Khan y. Mosammat BIbl Bona 
Dero, 16 A.L.J. 17«34 M.L.J. 48«a81!d.L.T. 
Il7»a7 G.L.J. a40»ad Bom. L.R. 5a8«aa 
C.W.U 868 «1 P.L.R. 1918 « 45 C. 450 = 4 
Pat. L.W. 37-43 Ind. Gas. 306 (P C.). 

LORD BUOKMASTBB, SIR JOHN EDGE. 
Mr. ameer. Alii anj SIR WALTER 
PHILLIMORE. 

Beferewce*;— (1906) P.R. p. 390, Appr» 

(a) Unreasonable and uncertain^ not valid in 
law-^Dsfence in tent that by custom 
no rent is payable in respect of certain 
classes of land in years of inundation. 
Where in a suit for rent, the tenants olaimed 
remission of rent payable on account of What 
ace called hajabad land under an alleged 
custom under which in years of iuundation, no 
portion of such rent, irrespective of Ihe extoni 
of the land inundated or of the or^^ps destroyed 
was rcooverable from them. ' 

Held— That the oustom was both un^e^Yson- 
able and uncertain and was in cnnaeqnencc 
invalid fn law. Sibnarafn Mookerjee y. 
Bhutnath Guchait, 32 G.W.N. 433 = 33 C.L 7. 
148-46 0. 475 = 45 Ind. Gas. 389. 

MoaEEB.TEB and WALMSLBY, .TJ, 

Reference 43 C. 455, B. 

(3) Long standing custom resumption'-^ 
Public policy ^Market ^ 

It would be difBoult to say thaVu<M|8lom 
which prevailed from at least 1866 was contrary, 
to public policy. The fact that a oustom 
prevailed for a vary long time raises a strong 
presumption that it is reasonable. The custom 
of establishing markets by Zftmindara originates 
for the oonvenienoe of tho people. Radha 
Prasad Blnha v. DInanath Mliitr, 43 Ind. Gas. 
461-1 Pat. L.W. 608. 

Chapman and jwala Pbabad, jj. 

(4) Wajib-ul-arz—Prs-empfion— T/ie value of 
wajib>ul-aiz as evidence'— Prima facie sci- 
(fence. Whether can be rebuttable. • 

There is no doubt that the extract from a 
mjib^ulare recording a oustom of pre-emption 
is pr^ma fade evidence of the existence of the 


Oustom— (Ccnftnnad). 

a 

onstom and no inatanoos need be Rlir(»a by 
plaintiff to support the entry but* this ffoss not 
pi^event the defendant to sbow, if he that 
there have been a number of sales to straugeia 
and the Court is bound to take such evidence 
into consideration in making up its mind 
whether or not a custom of pre-emption exists. 
Rallu V. Kallu Singh, 43 Ind. Gas, 864. 
Richards, o j. and Banbbji, j. 

Reference A. 129, ippr« 

(5) Proof ot^Commimity\ Of oa— Main 6odp, 
History of, essential. ^ 

In dealing with the oustom of an entire oom- 
munity, it is of more importanoe to have 
regard to the history of the main body than to 
the history of less important branphes. Bah , 
Deo Naratn Deo v. Kosnm Kumatl, 4ff Ind. 
Gas. 939. 

CHAPMAN and ATKINSON, JJ. 

f(6) Its weight and value. ' Bee O.P. ACT XX ' 
OF 1876 (Laws), No. 1. 44 Ind. Oas. 435. 

(7i Eohanoed rent, Payment of— Value and 
relevancy of, in support of - Enhanced rpnt for 
garden crops, Custom to charge. Flea of— 
Acquiescence, Effect of, where plea negatived. 
Boe MAD. ACT VIII OF 1865 (RENT RE- 
COVERY), (1918) M.W.N. 733 (P.C.). 

(7- a) Established Cburoh, meaning of— 
Roman Catholic Ghurcb, if an established 
Church— Voluntary association , rules of, differ- 
ent from those of the parent body— Parish 
Ghurcb adopting doctrines of Oalholio Oburob, 
if can sot up separate rules o! disciplina— 
Custom, question as to, whether one of fact or 
of law. See ECCLESJASTICAL LAW, NOt l, 

8 L.W. 303. 

(7 6) G.'t by Raja to Ranis of jontah raimm 
hritti reciting p-^vious similar grants— Oondl^ 
tion rcdtrnining .alienation by future Ranis 
giving them only eiij jymenii of proflts— Crea- 
tion of successive life estates in favour of unborn 
persons without disposal of estate— Rule of 
succession to britti prescribed— Validity of 
usage oL'eatiiig family custom of suooeseion^ 
Essentials of custom* Bee GRANT, No, 1, 4(k. 
C. 835. 

(8) Right to maintenance in * impartible 
estates if claimable by oustom of Hindu Law. 
Sae HINDU LAW (MAINTENANCE), No. i, 86 
M.L.J. S93. 

(9) Landlord and tenant— Oocu pan oy holding, 
Transf^ability of, subject to p.iyment of nnear 
— Custom as to, Essentials of. See LANDLORD 
AND TENANT, No. 42, 45 Ind. Oas. 747. 

(10) Requisitos of— Construotiou of— Text- 
books, as evidence of. Bee MAHOMEDAN LAW 
(Gift), No. l, 38 C.L J. 306. 

(11) Meinons— Halai Memons, Lawofsucces* 
sion and inheritance applicable to. Bee 
MAHOMEDAN LAW (INHERITANCE), No. 1, 

30 Bom. L.R. 389. 

(13) Oustom of payment of naear to landlord 
on transfer of oooupanoy tenure, Indoffnitenees 
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OoitomHConelwM), 

ia—VaUdity oi sooh aoirtom. See OCODPAMOV 
TBmjBB, N 9 . 6 v a9.0.W.N. 939. 

(18) SnoeeauoDi Ot-~Baauob, Heirs of. Bee 
SDOOBBSION, 48 lad. Oas 77. 

I 

(14) Wajib-ol- 4 rz unsupported by other evi- 
danoa— Fatuity oustom if thereby establishede 
Bee WAJ 3 -inj-ABZ, No. 9, 21 0 0. 884. 

OailoM (Poajab). 

le— G bnebal. 

9.— ABADI. 

8.— ADOPTION. - 
^ 4.— ALIENATION. 

6 .'-DBBT, 

6.— BU00B8BI0N. 

— 1 .— Banarul. 

Question of oustoms in issue— Refusal of 
oactifioate by Distiiot Judge— Revision. Bee 
BBVIBIONi No. 99, 18 P.R. 1918. 

^9.-Ibadl. 

Bhamliat— Afoffpt^a hy aoms propristora of 
poftkon of abadi— Aforfpopaa, araeffon by, 
of foall around auch land^^Injmction for 
dmoUtion of wall^Oondiiiona^ 

Borne of the proprietors of a patti mortgaged 
about a fourth of the abadi ahamilat or 
common land. Failing in their attempt to get 
the mortgage set aside, they instituted a suit 
alleging , that the mortgagees erected a wall 
round the land mortgaged to them which they 
had no right to do and praying that a man- 
datory injunotion be issued directing the 
rmoval of the wall. Bold that the plaintiffs 
having failed to show any substantial and 
material injury such as could not be remedied 
on a partition of the joint land their Bmt'was 
untenable (o). MaJJu and Ishat Bligh v. 
Tnja Blogfa, 99 P.R. 1918-118 P.L.R. 1918- 
114 P.W.R. 1918-44 Ind. Ca8.^d44. 

Bboadwat, J. 

Roforencea P.R. 1888; 187 P.R. 

6iF.fi. 1892. F. 

--^.—Adoption. 

(ly droros of Lahoro Diatriet^Adoption of 
daughf€f*a aon^Bindu Late— ddopflon-r 
Prooumptiion aa to validity Burdan of 
proof. 

Hhe adoption of a daughter’s son being pra> 
hibited by the Hindu Law, the personal law of 
the parties and being also opposed to the general 
agKkmltarAl custom of the Provinoe,«the pre* 
eumptioB must be entirely against its vali£ty.‘ 
All pMOBS propounding a special eustqmor 
usage most prove that custom (n). 

No speoial ooetom has been proved amongst 
the Aroraeof Lahore which permits an-indivi- 
dual to adopt his daughter’s son. OoptChand 
. w. Massammat Kalaii, 106 P.R, ioi 8 . 

RATTZ0AN, 0. J. and LB-ROSSiaNOL, J. 

^Moramoaa (a) 60 F.B. 1898 (F.B.), R,; 60 
P;B. 1874 ; 77 P.R. 1879 1 86 P.R. 1886 S 57 
F3. 1888, J>iot.l 79 P.R. 1901, Dies, 


INDBt, 899, 

Caatomt (|'aa/a,H(Oon^ntM(i). 

— > 8 .— Adoption— (Conefttdid). . 

( 1 -a) Adoption of ^aiatar*a son not uffotoed 
among JHuhammadaniSforawaha Bafputa of 
Mouaa Dodhalo in Netoan Shahor Tahail. 
Jullandhar Biatrict-^Qanoral ottsfom— 
Onus of proving speoial— dcgttieseenee— 
Soltfary instance. ^ , 

1 . ’Found uo oustom among Muhammadan 
Gorewaha Rajput of Mousa Dodhale in the. 
Newan Sbeher Tahsil of the Jullandbar Dtptrlot 
allowing adoption of sister’s son, 

9. Bold, that the general custom of the 
Punjab agrionlturists is against the adoption 
of sister’s son, and oonsequentlr the burden of 
proving *a custom to the oontmry lies on the 
person asserting it. A solitary fnstanoe is quits*, 
insufficient to disoharge the ontie, 

3. The following oironmstanoes wfaioh occur- 
red during the lifetime of the adoptor’a widow 
are not snffioient to establish that the collate- 
rals acquiesoed in the adoption and are estop- 
ped from questioning ^ts validity. 

(a) Their omission to get the adoption de- 
clare invalid, although it took plaocnbout 36 
years before the widow’s death. 

(b) Their not objecting to the mntptionof 
the entire estate of the adopter in favour of the 
adoptee, which was effeoted some . 10 years 
before the adoptoi’a death. 

(c) Their joining the adoptee ' in sinking a 
well in the joint holding. 

(d) Adoptee mortgaging and then redeeming 

a part of the land and his gifting a small plot 
otit. • 

(e) His Buooeeding (without objection) to the 
share of Mude Khan in the estate left by a 
oollateral of his along with the plaintoffs. 
Abdulla T. Babla, 95 P.W.R. 1918»46 Ind. 
Oas. 9. 

BCOTT-SMITH and BHADI LAD, JJ, 

(9) Daughter’s BOD, Adoption of. See HINDU 
LAW (ADOPTION) No. 19, 91 0.0. 976. 

1 ,— Altenatton. 

( 1 ) Aequioiiion ofocoupancy righto by Gbtum- 
want tenanf— Aoqtiteiftoa by aona of aateh 
tanant of full proprietary HpAfe— Aliena- 
fton by aons of thia land^-^Right of aona 
of alianora to guaation aUanation aa golla* 

Tli^ilRndfatbee of the plaintifli-appellants 
was ftiovernmeat tenant of the suit land In 
which he had acquired oooupancy rights* He 
wi^ suooedded by his sone, who« after duly 
acquiring full proprietary rights, sold ftheiands 
to some pf the defandante. The plalptiffs, 
oontending that the land acquired by their 
grandfather was their ancestral property, eued 
for a declaration thatjhe sale would not affeot 
th^r reversionary^ rights, after the death of 
the vendor^. Held that the occupancy rights 
had merged in the proprietary rl^ts acquired 
by the vendors and hs 4 absolutely determined 
' and that the plaintiffs oonld not question the 
sale ai it oould not be said^ that any poBliqp 
of the proprietary righia was anoestial fiqi the 



Caatom* {Paata^r-iOotUituMd). | * " 

plftiotiffa. £ial Y. Oaabar, 6 P.R. 1918 44 
lodt Oafl* 1S9« * 

BOOTT-SMITH and LESLIE JONB8» JJ. 

(9) Criminal proBecUtion of head of family^ 
Money raised for essperSaes of his defenee^^ 
StBpenses if legal neceasity^Mortgaga for 
raising moneyp validiUt of. 

Undec tile pnftomasy law of feba P^jdbjab no 
less th*an andair fehe Hinda Law, the heoessity 
for caiaing money by wa]^ of mortgage on 
anoeatral lands for the purposes of the defence 
of the head of the family on a criminal charge 
is a valid legal neoessity (n). Haraln Singh ¥• 
Khaian Singh, 93 P.B. 1918-44 Ind. Gas. 814. 
BBOdDWATTJ. 

Beferenee (a) 84 A. 4, Fa 

(3) Tuto Masara village in Hoshiarpur dia- 
iriet^OueUm aa to whether non-prpprte- 
tary hody are erMledH/oaUenate honae aitea, 

Oase where It was held that, in the village of 
Tuto Masara in the District of Hoshiarpur) the 
right of nou-proprietors to sell their sites was 
eatablisbed by the evidence on the record. 
Nandu v. Pnnjab Singh, 38 P.B. 1918-62 
P.W.B. 191^46 Ind. Gas. 96. 

Leslie* Jones, j. 

Bs/erences:— 9 P.B. 1683; IS and 60 P.B. 
1889, B, 

(4) Suitjor declaration that alienation shall 
not bt^ remraioner's right of vendor except 
to the extent of legal necesaity^Pre emptor 
if bound Hhe vendee to eatabHeh necessity 
for alssnation. 

In a suit for a declaration that a sale of 
ooctain land subsequently purchased from the 
original vendees by pre-emptors should not 
afieot the reversionary rights of the plaintiff 
after the d^bh of the vendor, held, that the 
pre-emi^ors were, in a oase of this kind, no 
less bound than the original vendee to prove 
that there^^Was neoessity as regards the oonsi* 
deration for the sale, as the right of pre-emption 
is simply a right of substitution entitling the 
pre-entptor, by reason of a legal incident to* 
which the sale itself was subjeot, to stand in the 
shoes of the vendee in respect of all rights and 
obligations arising from the sale undM^dpioh 
he has derived his title. Lai v. MUkhl^ 
1918-191 P.L.B. 1918-139 P.W.B. ffflS- 
46 Ind. Gas. 454. 

BATTIQAN, G.J. 

Be/erincda:— 7 A. 776 ; 49 P.L.R. 1903, 
Bel. on. 

(6) Mair Bajputa of •Chakwal tahail in, 
Jhelum Diatriet — Mahomedam tribas— 
Bight of aordeaa proprietor to devise anoea 
tral property ta daughter in preasnee of 
eollaterala, ouatom aa to. 

Held that/ among the Mair Bajputs d! the 
GhakwaMahsil of the Jhelum Distctot, a sonless 
ptbprietor oau by custom make a will leaving 


m 

Cusittias (Ptiii/md)-^(Oontinued}/ , 

~ it7-*Altanaflon'-(Oonftfiiiad). 

hii entire ancestral estate to his daughter to^ 
the prejudice of his near ooHaterals, siMii se, 
his brother and nephew. Hayat v. lllieil*' 
Oollagt, 87 P.B. 1918-99 P.L.B 1918-179 B.v 
W.B. 1918-47 Ind. Oas. 931. 

8AadiLal,j» , / ' 

Befsrenw :-96 P.B. 1907 1 99 1994 l 

93 P.B. lAi6, F. 

(6) Agreement between landlord and hisocou- 
naney tenant giving up proprietary rightg 
in return for surrondsr of oecuyanoy rigktg 
^TransooUon an ewhitngo ^ Oharaolgr 
of land reodived by tenant as full apnmJfh 
exehangs--^Bew fUdyedfulUomar^ AUmsa* 
tianby% if binds fsiee^Moineir. 

Where a landlord and hie oooupanoy taQai^ 
entered into an*agreement by virtue of vmfelL 
the tenant gave up his oooupanoy righte to er! 
oer|ain plot of the land held by him and served 
from the landlord in oonsidaration thereto 
full proprietary rights in the rematoing plot, 
held that the transaotion was clearly an 
ezohango, though- not one under B. 7 of the 
Punjab Tenancy Aot, 1887, that the oooupanoy 
rights parted with by the tenant being anoee- 
tral, the land whiob he received in eiohange 
from the landlords was also anoestralf and that, 
if the tenant alienated any portion of the 
ezohange land, his brother oould sue fore deola- 
ration that the alienation would not afleot hie 
reversionary rights after the death of Uie 
alienor. Thakur v. Ram Blngh, 130 P.ft« 
1918. 

BOOTT’SMITH ond MaRTINEAU, JJ. 

Befereneea 67 P.B. 1910 and O.A. Ho« 89i 
1897 <yoiep. Punjab), B. 

(7) Creation of occupancy rights for 
iion-~ValidUy^Bight of person craating 
such rights to challenge same. 

Held that the creation of oooupanoy rights 
for a consideration can, by custom, be ohalleiijii^ 
ed by the heirs of the person oreat,iiig thubeV 
rights, as such oreation is not an aot 
management, but a transfer of valuable rights; 
lihar V. Sundar, 195 P.B. 1918. 

BOOTT-BMITH and MARTINEAU^ JJ. 

Befereneea 1^69 P.B. 1900, Appr . ; 89 P.B. 
1896 (F.B,), B.; 16 P.B. 1906, doubted. * 

(8) Aitenafton by male prpprietor^Ances- 
tral^property-^Burden of proof^Preattmp^ 
tion. 

Held, that the owm of proving that the pro* 
perty alienate^ was not self acquired In the 
hands of the last male owner was on the pleinli> 
iff who oould hot under the oiroumatanoee 
derive any assistanoe from oonjeotures, hoTrev^ 
reasonable, in plaoe of positive proof fa).. 

In 1861 three sons of H were in Joint poeee^ 
sion of all the land whioh eubeequently came 
to B. 

Held, that it was not unreasonable to pro- 
Bumd, that they got the land from their father 


^0sstsis or ctm 
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Customs (Pualab)'^(Oontinus^» 

6.— Alienation -^(Coniinued). 

N, but this presumption ounid not be extended 
so as to hold that N’s land came down to 
him Icom iiis gcaiidfatber. Hassammat Ram 
Kant Y. Aehhvn, 35 P.L H. 191S»9I P.W.B. 
1918-47 Ind. Gas. 17. 

SOOTT- Smith, j. 

BslBrsnte9:-{a\ 917 P.L.R. 1914-»957 P.Ii. 
B« 1913-42 P.R. 1910 (P.G.), F. 

(OlAbadi site - AliBnation hp non proprie- 
tor, validity of Status of alienor, when 
to be de^rntined— Malik qabza, whether 
entitled to site, 

Beld that 

(1) A non-proprietary resident in a village 
oannot, in the absence of a well-established 
oustom, dispose ol Iho site on which his house 
is bu^c or hia right of ro8ideu>.’o in the bouse, 
without the consent of the proprietors of tbo 
village. ^ 

(9) The status of the person making the 
disposition must, however, be determined with 
referenoe to the time when he occupied the 
site, 

Where, for instance, at the time of tho 
OQOupatioQ of the site the occupier was a pro- 
prietor in th. viHago, but subsequently lost his 
proprietary rights, be would not for that reason 
lose his existing right of ownership either in 
the site or in the house built thereupon. 

(3) A maWc qahzn having lull proprietary 
rights over the cultivated land ra his posscssluu 
as rnali^ has the same rights, in the absorco- 
of any it>roof to the ooutrary, ovoc the bouse in 
the aibadc and the proprietors, who are entitled 
to a share iu tho shamilat, are not entitled to 
interfere with the sale of hia house by such 
maUk (a). Ladha Ram v. Bahadhur Khan, 

89 P.L.B. 1918-39 P.W.B. 1918-43 Ind. Ohs. 
696. 

BHADI TjAJj, J. 

Reference :Sa) 39 P.R. 1912 = 7 P.W.R, 
1913-13 P.L.R, 1912-13 Inch Gas. 405, F, 

. (9*a) Alienation by sonless male proprietor— 
Exchange by a male proprietor of ancestral 
land i(pt anoihtr plot-r-Necessity ---Finding 
not expressly based on lower appellate 
Court* sown independent opinion. 

Hetd that a male proprietor governed by 
the customary law oau mike an exchange of 
bis ancestral land to improve the estate iind to 
benefit the person interestod therein. ^ 

His rights In thi^i re'jpcot differ from that 
of a widim (a), 

Beld, also, that in a Case the sole 
question for decision is. whether tbo trails- 
aotioo was made mala fiden or to injure the 
reversioners or whether it was an act of good 
management and beneficial to the estate. j 

Beld, further, that a finding ol the lower j 
appellate Court cannot be accepted in second i 
appeal if it simply refers lo the finding -of tho | 
Court of first instance and does not expressly i 
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— 4.— Alienation— (Conciudsd). 

record its own opinion on the subject. Nazir 
V, Ghana, 166 P.L.R. 1917 « 9 P.W.B. 
1918-44 lad. Gas. 334. 

SHADl LAIi, J. 

Reference 3 . P.R. 1911 — 46 P.L.B. 
1911, D. 

flO) Money required to pay husband’s debt— 
Debt also incurred for maintenance-* Alienee’s 
duty to see to application of moneys^No 
principle involved in case. Bee APPEAL 
(SECOND APPEAL),*' No. 38, 4 P.L.R. 1918. 

5.-Debt. 

Daughter nut agnate— Daughter's title derived 
not from common ancestor, but from father •> 
—Liability of her estate for father*s debt. 
A daughter, not being an agnate and deriving 
her title not from the common ancestor hut 
from her fafihec, repret-ents h<jr father and his 
estate in her hands is liable for his debts (a). 
Klihen BIngh v. Maii&mmat Rahmetbibl, 13 
P.R. 1918-44 Ind. Gas. 561. 

LE-ROSSiaNOL. J. 

Reference :—{a) 4 P.R. 1913, DisU 

6.— Suooeiiion. 

(1) Jats of Mama Qalwehra, Lahore District 
-Non-anccstral property— Custom as to 
exdusion of daughters by distant collaterals, 
proof of. 

I Held that no custom was proved whereby 
amoiif' Ibc Jats of Mauza Galwehrc, Lahore 
I District, a diUi^hter is excluded by distant 
oollatsTdls in regard to succc'^cion to uou- 
.tncoBtral proper sy, Mangal Singh v. Husit. 
Budho, 4 P,U. 1918-46 Ind. Gas. 798. 

BHADI LAL .and BROADWAY, JJ. 

! (2) Sister and her son if heirs preferable to 

proprietary body or Govern7mnt—Oa\xB of 
proof on sister -Punjab Pre-emption Act 
(I of 1913), S. 15 (a), (5) thirdly-Right of 
sister and her son to pre-emption. 

Though tho onus is on a sister or her son to 
prove their right of sucression as against near 
and possibly oven remote collaterals yet in tho 
;t.b8ence of noy agnatic heirs their right to 
succeed is preferable to the rights ol the pro- 
prietary body or Government, espeoially in 
villages which are not homogeneous and are 
compdjtbd As Mauza Doowal is, of proprietors 
belonging to different religions, different caste 
or different tribes. Aooordingly a sister or her 
!:on would be entitled to inherit property in the 
uvont of the death of her brother or uncle and 
f3onsequontly entitled to the right ol pre- 
nmption superior to that of a oo-sfaarer as their 
nlaim fell under S. 15 (a) and (b) thirdly ol tho 
Punj tb Pre emption Act. Hubaramad Yar v. 
Malik Umar Hayat Khan, 65 P.R. 1918-14 
P.L R. 1918-103 P.W.R. 1916-46 Ind. Gas. 
924. 

RATTIGAN, 0 j. and LE-ROS8IGNOL, J. 
References :-H7 P,R. 1901 ; 95 P.R. 1905, 
R, 
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CuBioms (OonMtfKi)*? 

(3) Death of nanobi or slave kept for proeti- 
tution’^Bight of Jnvthel koeper bp euatom 
to sueceod to her property-^ Immoral 
custom, 

A oustom, by which « brothel- kecpev alleges 
he is entitled to enooeed lo*tbe property left by 
a deceased mnehi, or slaTo kept for the pur- 
pose of proatitution can. by reasou of its im- 
morality, have no legal force, even if proved. 
Mohammad Bakfaih y. Navadlah 111, 75 
P R. 1918 -i 183 P.W B. 1918. 

BOOTT-BMITH and LB-tK08SIONOL, JJ. 

(4) Gift of land to sister*a aon-Sift by 
widow oj sister's son of part of such land to 

• her daughter's son^Latter gift if question^ 
able by reversioners of original donor^Bes 
{udioata. 

A certain plot of land was gifted to a sister's 
son, on whose death his widow in posaasaion 
gifted a part of it to her daughter's son. In a 
suit by the reversioners of tho original donor 
for a deolaratton that the gift did not nffeot 
their reversionary rights and sabseqnently for 
possession it was wrongly deoided that the 
reversioners were not aSeoted by the widow’s 
gift, but only one of the reversioners was given 
a decree for bis share, as the rest had acquiesc- 
ed in the gift. In a subsequent suit by the 
daughter's son of the original donee (the 
sister’s son) lor the rest of the land not gifted 
by the widow of such original donee, held 
that the daughter's son of the original donee 
WAS entitled to the land, and not the rever- 
sioneiB, as there is no reversion by oustom to 
the oollaterals so long as descendants of the 
donee, whether in the male or in the female 
line, are existiog ; held also, that the subse- 
quent suit of the daughter's son of the original 
donee was not res judicata except as to the 
reversioner in whose favour the previous suit 
by the reversioners was deoided. Tanl t. Tara 
Chand, 82 P.B. 1918^109 P.L.B. 1918 » 160 
P.W.R 1918-47 Ind Cas. 373. 

SCOTT BMITH and SHADl Lal, JJ. 

Befsrences 84 P.B. 1909; 6S P.B. 1911, 
BeL on. 

» 

(6) Dhani Brahmans of Kamalia in Monf- 
gomery District— Entry in Biwaj i-am or 
Wajib-ul-arz relates to ancestral property 
generally. 

Case where it was held 4hat the male collate' 
rale, on whom the onus lay, of a deceased 
person bad failed to establish any ftustom b7 
which they were entitled to exclude daughters 
or daughters’ sons from inheritance to aoquired 
property. 

It is well settled that, in the absence of a 
clear statement to the contrary, an entry in a 
Riwaj-vam or Wajib ul are refers merely to 
ancestral property. Budhl Parkaih v. Ohan- 
der Bhan, 133 P.B. 1918. 

8HAD1 Lal and WlLBBRFORCB, JJ.* 

(6-a) Oollalerals— Daughter— Gift by widow 
—Non-ancestral property^Wirk fats of 


CuBiomB iPuolab)—{Oon(inued), z 

-^6.-‘8aoc«MlOB-* (Ominued), 

Soaiki village, taheil Gujranwala— Value 
of entriee as to special custom opposed to 
general custom in the Riwaj-i -am— incss- 
tral property defined. 

Heldf that co special custom among wirk 
jats cf Mauzia Eoaiki in the Gujranwala 
Tahsil of the Gujranwala District allowing 
oollaterals m the 4tb degree to suooeed to non- 
ancestral land in preferenoe to his daughter 
WAS proved. 

That the entry in support of the alleged 
special oustom in the Biwaj-i~am of the Guj- 
ranwala District unsupported by inatanoes is 
not Buffioient to establish that custom and that 
it has been imporfeotly compiled (a). 

Held, that the value of a Riwaj-i*atn 
depends on the fullnesl and care with which it 
Is prepared iu each particular District. A 
statement as to special oustom opposed to 
geijpral oustom of the province can oarty little 
wa%ht unlsia supported hy instances (bf. 

Held, also, that anoestral property means 
and includes all property innerited from an 
anoestor common to the deoeased owner and 
the oollaterals who claim to suooeed in prefor- 
euoe CO daughter. 

Held, further, that the gift is void only il the 
suooession of daughter has bean allowed there- 
by to the ancestral property. Wazlra v. 
Maryan, 3 P.L.R, 1918-84 P B. 1917. 

Chbvis and Leslie Joeeb, jj. 

References*. --{a) 29 P.B. 1911—94 P.L.R. 
1911 ; 25 F.R. 1912-41 P.L.R. 1912; 46 
P.B. 1917-12 P.W.R. 1917 (P.C.) ; 73 P.B. 
1893 ; 25 P.R. 1695 ; 115 P.R. 1892. Diet. 
(6) 129 P.W.R. 1915-7 P.R. 1916. Fr, 4a 
P.R. 1909-72 P.W.R 1909; 76 P.R. 1892 ; 
79 P.R. 1896; 105 P.R. 1906-96 P.W.R. 
1906 ; 146 P.B. 1889, B. 

(6) Sister— Sister's son—Deowal village, 
Bhera Tahsil, Shahpur District. 

It is too broad and sweeping a proposition 
that a sister and sister's son cannot under any 
oiroumstanooB be regarded as heirs to property 
in oases governed by the general oustomaiy law , 
of the provinoo. No doubt the onus is on a 
sister or sister^.^ son to prove tbei^ right of 
succession as against near and possibly even 
remote oollaterals. but in the abseuoe of any 
agnatic heirs their right to suooeed is ptefoinble 
to the right of the proprietary body or Govern- 
ment, especially in villages which are not 
homogeneous and are composed of proprietors 
belonging to difieront religions, different castes 
and different tribes (a). 

Held, that, ;t> the village of Deowa), Bhera 
Tahsil, Shahpur Disiriot, in the absence of 
oollaterals a sister sucoeeds to ( ho laud left by 
her brother according to custom. Muhammed 
Yaf y. Malik Umer Hayat Khan, 14 P.L.R. 
191R-103 P.W.R. 1918-66 P.R. 1918, 

RATTIQAN, O J. aud LB ROSBIQNOL, J. 

References •.—{a) 117 P.R. 1901 ; 182 P.L.R 
1901 i 96 P.B. 1905-47 P.L B. 1006, F. 
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Customs iPua/ab)^iConUnuedh 
— 6. — Biioeailtoiirr(Conttntc0t2) . 

(7) Daughters — Collaterals - Self^aequired 
propsrtp--^Ooriwal Jats of Ludhiana Die- 
triet> 

Found that among Goriwal Jats of the 
Ludhiana Disttiot there is a special oustom 
oontrary to general custom i whereby d(^ghtec 
is ezdlUded by collaterals of her father from 
Buooesaion to his self-acquired property (a)r 

field that the appeal in a case decided by a 
District Judge of the old style lies to the Chief 
Court (6). Hazara Singh v. Biihen Singh ; and 
Blihen Singh v. Huisammat Jawall» 71 P«L. 
R. 1916-78 P.W.B. 1918-44 Ind. Oas. 868. 
soott-Bmitb. J. 

References :^la) 36 P.R. 1918-135 P.W.B. 
1918-41 P.L.R 1918-13 lud. Gas. 177 ; 89 
P.R. 1911-94 P.L.R. 1911-184 P.W.R. 1911 
-9 Ind. Cas. 608. F. (6) 30 P.R. 1916-86 
P.W.R. 1916-37 Ind. Gas. 686. R. 

(8) Sayads of Tahsil Jullundur - Daughter 
—Her offspring^ Onus of proving special 
custom. 

field, that where, among the Bayads of 
Tahsil Jullundur in the Jullundur District, 
daughters succeed by oustom to the aroestral 
estate of their father and one ol them dies 
without issue, the survivors take her share, but 
if any one of them dies after leaving a daughter, 
she will succeed to her mother aud she cannot 
be excluded by her mother’s sister. The onus 
of proving a oustom to the oontraiy lies upon 
the person asserting such custom (a). Mt. Azlm 
Blbl v. Ht. Umtan BIbl, 81 P.W.R. 1918-41 
lud. Gas. 979. 

LESLIE JONES, J. 

Reference :Ma) 6 P.R. 1910-10 P.W.R, 
1010. R. 

(9) Posthumous son, Suit by-- Burden cf 
proof -^Legitimacy, Proof of. 

Held that, in oases of suooe^sioL. to landed 
property of a large value as well a'^ io a jagir, 
more than ordinary care bHouIJ be taken to 
place the legitimacy of a poslbumoui son 
beyond all possible dispute. 

, One Tf a jagirdar and landowner, having died, 
his landed property was mutated in tho names 
of his widpws and his jagir lapfjcd to the 
Government. Plaintiff brought a suit for 
possession basing bis claim on the ground that 
he was the deceased’s posthumous eon. There 
was no documentary evidence and the .claim 
rested entirely upon the oral evidence of wit- 
neeees, the majority of whom were in some way 
or other interested in the plaintiff. It appeared 
that the alleged mother of the plaintiff supported 
hie claim but avoided a medical examination 
even when oalled upon by the other widows to 
do so : 

field, that, under the ciroumstanoes, the 
plaintiff had failed to prove that he was the sou 
of the deceased proprietor, Jagiv Blngh Y. 
Ifamamat Dnllp Kaop. 48 P.W.R. 1918-44 
fnd. Oas. 67. 

OBEVIB and 8BADI LAL, JJ. 


Cusidfats iPuafab)—{Oofitinued)» 

— 6.— SaoeeiiloB-- (ConBntted). 

(10) Self- acquired property Banias of 
Paltoal TaheiU Dts^friet Gurgaon— Sister 
versus collatsrals of Uh degree— TFIII, oral, 
(tile based on— Bwden of proof. 

Found, that among Banias of Palwal Tahsil, 
Gurgaon Distriot, a gister has a preferential 
right of BUooesBion to self-acquired property 
against collaterals ol the 4th degree. 

Where a person based his title on an oral 
will, the onus lies heavily on him of proving 
the preoise words on which he relies. ..Naraln 
Y. Ht. Oalndo, 86 P.W.R. 1918-63 P.L.R. 
1918-46 Ind. Gas. 183. 

Soott-Bmitb and 8BADI Lal, JJ. 

Reference 12 M.I.A. 1 (881-9 W.R. (P.Q.) 
16-8Suth P.G.J. 114-8 Bar. F.G.J. 348-80 
E.R. 841 (P.O.), F. 

(11) dnceelral property — Daughters versus 
collaterals of sixth degree— Manj Bajputs of 
Talwandi Rai, Tahsil Jagratn, Ludhiana 
Di8lrfol*-Biwaj-f-am, evidentiary value of 
entries in— Burden of proof* 

Held, that an entry in a Rifoof-i-am even 
though unsupported by instances constitutes a 
strong piece of evidence in support of aq alleged 
custom and it lies upon the party impugning it 
to rebut the value of this 6videno6.(a)i 

Plaintiffs, collaterals in the sixth degree of 
the last male owner, a Manj Rajput ol Talwaodi 
Rai, Tahsil Jagraon, Ludhiana District, sued for 
a declaration that a gift of his ancestral land 
made by his widow in favour of his two un- 
married daughweEssbouid not affect their rever- 
sionary rights. It appeared that according to 
the Biwaf'i-am the daughters bad a prior right 
of BUooQBBion to the oollatorals of the sixth 
degree. 

field, that in view of the entry in the Riwaj- 
i-am it was for tho plaintiffs to establish their 
rights of inheritance as against the daughters 
of the deceased and that they having failed to 
do so were not entitled to obtain the relief they 
claimed (b). Salde Khan v. Mt. Amir-un- 
Nissa, 109 P.W.R. 1918-94 P.R. 1916-16 
Ind. Gas. 966. 

Bhadi Lal and Wilberfobce, jj. * 

^ Reterences\—[a) 34 P.R. 1916-3 P.W.R. 
1916-26 lad. Gas. 498; 104 P.R. 1914- 
188 P.W.R. 1914-34 Ind. Oas. 948, F. 1 46 
P.R. 1912-86 P.W.R. 1918-13 Ind. Gas. 
481, F, (b) 139 P.R. 1898, Diet, 

( 18) Ralroo Jats of Multan District— Muham* 
madav^ Late— Biwaj i-am describing special 

• custom— Entry unsupported by inelanccs. 
Value of— Burden of proof — Failure to 
prove special custom, Effect of, ^ 

Plaintiffs sued for possession by inheritance 
of certain land, the property of their first 
cousin. Defendants were the sisters of the last 
owner. According to the Ruca/-i-am, which 
did not cite any instanoes, first cousins were 
excluded by sisters and daughters : 

'field, (1) that no reliance could be placed 
upon the Ri'tca/-f-am, as it did not oitc any 
instances • 



vV , 

Custamt {PuttJm---lO<moludedh • » 

6.-*8aobeiiloB-^(Con02fM20(l). ‘ 

(9) that the onus lay open the defendants td 
establish that, uno^g Kalifoo Jafs of Multan 
Distriot, the eisters of a mate proprietor ezolnd- 
ed his collaterals as near as first oousins ; 

(8) that no speoifio role of oudtom having 
been proved, the Mijhammadan Lavr must 
prevail and the plaintiffs were entitled to half 
the property as their share aooording to the 
lawi 

(4) that the plaintiffs could n!bt be deprived 
of their rights, merely because they had claimed 
the whole of the property in accordance with 
custom : 

Held, also, that : — (l) a Biwaj^i-am which, 
without citing any instanoea, describes a special 
. custom opposed to the general custom of the 
province and the great mass of authorities, does 
not raise a presumption in favour of the special 
custom described in it ; 

(3) the mere entry in a Bitoaj-i am that male 
collaterals,* as near as first oousins, are excluded 
by sisters and dauglAers, unsupported by 
instances^ is not sufficient to shift the onus on 
to the cousins to establish their rights of 
succession (a) ; 

(3) where no definite custom is proved, the 
personal law of the parties must be followed (b), 
Khoda Bahsh v. Mt. Fattoh Khatoo, 140 P. 
W.B. 1918^46 Ind. Gas. 679, 

SOOTX-SMITH and MARTINBAU, JJ. 

Be/erences (o) 84 P.R. 1917*151 P.W.R, 
1917-43 lud, Gas. 368 S 13 P.B. 1889 ; 116 
F.B. ISaSf F.i 13 P.W.H. 1917-46 P.B. 1917 
-86 Ind. Gas. 364» 44 0. 749 - 31 M.Ii.T. 310 
-32 M.L.J. 616-19 Bom. li.B. 388-16 A.L. 
J. 636-21 0. W.B. 843-36 G.IiJ. 176 (P.O.). 
Diet, (b) 4 P.R. 1888 S 89 P.B. 1888 { 117 P. 
R. 1901, F*. 

(13) Possession of house as kamir in village 
abadi— Buooession. See ABADI, Bo. 3, 116 
P.R. 1918. 

(14) Question of onus of proof on a point of 
oustom-^Question if a question of fact or ques- 
tion^ of law. See PUN. AOT III OF 1914 
(OOUBTB), Bo. 1, 7 P.B. 1918. 


*DIGttBTOFaA8tte> 
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Dahyak-^iConefuded), 

«Officer;e assumed rental was of the n^tuiro 
technically known as Dahyak or DaswanL 
Fran Kunwar v. Shankar Bakhih filngbt 
91 0:0. 337. 

DANIELS, A J.O. 

BsUrencea S.A. Bo, 635 id 4913 (Oudh) f 
13 0,0. 134 ; 19 0.0, 49, B, 

(3) Birtdars’ right to deduct dahyak from 
rental— Under-proprietary right in land. Sea 
IiANDLOBDAND TENANT. Bo. 70, 31 0.0, 
344. 

Damaffes. 

( 1 ) Prior suit to remove obstruction in irriga* 
Hon channel--^ Decree for removal^^Sub^ 
sequent suit to recover damages-^ Wh$t?ur 
maintaina h le^ Contributory negligenee^ 

Where a plaintiff obtained a decree foa 
removal of obstmotion in an irrigation channel 
from which the plaintiff's lands were watered ' 
emd subsequently failed to have the decree 
ezeoulod, held, that in a subsequent suit to 
recover damages tot loss of crops on account 
of the obstruction, the right to damages oon- 
tinued after the institution of the previous suit 
and there was nothing in law to bar the 
plaintiff's suit. Raghonath Singh v, Aohata- 
nand, 43 Ind. Gas, 374—3 Fat. L.W, 383. 
Chapman and Mullioe, jj. 

(2) Suit for— When proper remedy for an 
auction- purohaser at an execution sale. Bee 
AUCTION PUBOHASEB, Bo, 5 a, 3 Pat, L,J. 
516. 

(8) Burmese youth under age of eighteen U 
oan make valid promise of marriage— Liability 
of suoh youth for damages for breach of suoh 
promise. See BUDDHIST LAW (MABBlAClB)i 
Bo. 3, U.B.B. (1918), let Qr., 76. 

(4) Burmese Buddhists— Marriage arranged 
botweeu parents of parlies to be married— No 
oonseut to, or offer of, marriage proved on 
sou's part— Breach of premise of marriagSi 
Damages for, if oan be claimed against pazenta 
of son. Seo BUDDHIST LAW (MABBIAOB), 
No. 4, U.B.B. (1918), 3rd Qr., 106. 


Doctrine of. How far in harmony with Hindu 
saetzas— Applioation of, to gifts by Hindus— 
Juzifldiotion of Indian Courts re applicability 
of— Scheme on Cypres application, Power of 
Indian Courts nnder B. 93, Civ- Pro. Code 
(1906), to frame. Bee HINDU LAW (WILD), 
No. 2, 47 Ind. Oas. 611. 

Dahyak. 

(1) Dahyak or Daawant is analogous to 
Bankaz— Dahyak charge on the property 
•^cuih allowance in perpetuuy treated as 
Dahyak. 

Dahyak or Daewant is closely analogous to 
Nankar and is a charge on the properly. 

Bold that a cash allowance in perpetuity 
awarded by an order of the fialtlemeut Officer 
•and amounting to a tenth of the Assessment 


f5) Suit tor, for illeg'fci seizure of cattle. S^ 
BURDEN OF PROOF, Bo. 4, 11 lud. Gas. 341. 

(6) Reprcsonlativo suit for, with prayer for 
deoiura'^ion, injanclion, and scheme for manage- 
ment, Validity of— Sait by leading nfirasdar 
in respeou of common forest land. See ClV. 
FRO., CODE (1908), Bo. 204 a, 8 L.W. 160. 

(7) Vendor liable to damages for breach of 
agreement. See CONTRACT ACT, Bo. 11a, 
46 Ind. Gas. 669. 

(8) Suit for, by judgmenl-deblor whoee 
lender of decretal amount was oollusively 
refused by Amin conducting sale. Bee LIMITA- 
TION AOT (1908), Bo. 106, 16 A.L J. 1017. 

(9^ Suit for, for malicious pcoisieoution— 
Essentials — Buedeu of proof. Seo MALICIOUS 
PU08B0UTI0N, No. 9, 34 M.LJ 517- 


36 
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Damage*— tConc2ttd<il). 

(10) Suit for, by servant agAinet maaj^er on 
geoand of wrongful dismisafU— Time ior bring- 
ing^-Measaro of. See Master AND SERVANT, 
No. 3, 46 lad. Gaa. 616, 

Damdapat. 

^ fitffa AppUcahilit^ to, of-^Mori- 

gage dehie. * 

la Berar i* bis hoc i llie practice from time 
immemorial to apply the rule of Damdupat to 
ail debt inoluding mortgigo oontraota. 

Jalratn y. Debldayal Sura] Prasad, 46 Ind. 
Oas. 789. 

STANYON, A.J.O. 

Davpatnl Tenore. 

Condition in darpaini lease stipulating that, 

. on sale fur arrears of rent, subordinate interests 
created by darpatindar should become oztinoc 
— ‘Condition, if void~-Darpatni lease granted by 
Beoeiver appointed by decree in administration 
suit, ii void because District Judge’s aanolion 
under 8. 505 old Code not obtained. Bae 
Lessor and lessee, No. i, 45 G. 9 io. 

Daiwant. 

Nature of — Ghargo upon property "Cash 
allowaaoe in perpetuity equivalent to ton-rh of 
assumed rental is— Similarity to nankar. Sec 
DAHYAK, No. 1, 91 O.C. 3^7. 

Dead Periou. 

Suit against — Amendment of pleadings if 
permissible. E^LE\D1NGS, No. 2, 42 Ind. 
Gas. 639. 

Death. 

(1) Applicati on to set aside order of appeal 
dismissed fr>r def.\ult — Lim'tation— Death of 
appellant— Af Reliant if defaulter — Bepresenta' 
tive’e right to conm on record. See APPEAL 
(GENERAL). No. 33, 96 P.R. 1918. 

(3) Pernon not heard of for more than twenty 
years— Presumption as to precise period of 
death if oan bo raised. See EVIDENCE ACT, 
No. 61, 38 P.R. 1918. 

(3) Presumption as to particular time of 
death and presumption as to factum of death. 
Bee EVIDENCE ACT, No 60, 91 O.C. H3. 

Debtor and GVedltor. 

(1) Loan of certain sum— Agreement by 
debtor t« return to creditor sum larger than 
that lent — Stipulation if ponal. Bee CONTRACT 
ACT, No. 59, 34 M.L T. 490. 

(2) Complete discharge of debtor from liabi- 
lity on old traneaciion- Formation of now' 
contract— New contr.act not onforcoable by 
reason of ooutrav..ii^iou of r.|^ui( law* See 
HUNDI, No. 3, 16 P.W.R. 1918. 

(3) Court’s power to give relief wh#*!! money- 
lender not shown to have taken undue advan- 
tage of his position. Boo INTEREST, No* 3, 
33 C.W.N. 130 (P.O.). 

(4) Payment by debtor without any instruo- 
tions as to appropriation— Appropriation by 


Debtof and Gredttov<-*((]^MSMae94 

creditor according to uaual practioe^Limita. 
tioD, Fresh starting point of, if given by— 
Limitatioo Act (1908), S. 90. See LlJEITATION, 
No. 6, 46 Ind. Gas. 632. ' 

(6) Payment by mortgagor to one oo-mort- 
gagee it valid discharge. Bee MORTGAGE 
(General), No. 4, 22 q.W.N. loai. 

(6) Transaotions by money-lenders witb*^ ex- 
pectant heirs— Provision for compound interest . 
— Sum ultimakily due found far in excess of 
sum originally lent— Burden of proving non- 
ezeroiso of undue influence on lender— When 
Buoh transaotions (eoome oppressivei Bee 
UNCONSCIONABLE BARGAIN, No. 1, 16 A,L,J. 
906 (P.O.). 

Debatter Property. 

(1) Alienation of, by mabant— Necessity — 
Principles governing validity of snoh aliena- 
tions. See HINDU Law (RELIGIOUS EN- 
DOWMENTS), No. I, 36 M.L. J. 6. 

(2) Property already* debutted if passes by 
w^ll. Bee WILL, No. 6, 22 C.W.N. 860. 

Declaratory Decree. 

(1) Suit for-^Specific Relief Act (1 of 1877), 
B. 49, proviso-^Defendant, usufruetmry 
mortgagee from father— ‘Suit dy sons for 
declaration that their shareM not liable to 
attachment and sale in execution of money- 
decree against father t if maintainable. 

The proviso appended to 8. 42 of the Speoiflo 
Belief Aot refers to the legal oharaote4.or right 
to property which is set up in ^he plaint. The 
further relief, referred to iu that proviso, is a 
relief appropriate to, and oonsequent on, the 
right asserted. 

Where the sons of a Hindu father sued 
merely for a declaration that they were the 
owners of i|rd share in the disputed property 
and that the said lird share was not liable to 
attachment aud sale in execution of a money- 
decree obtained against their father, aud it was 
found that the decree-holder defendant was in 
possession of the property under a mortgage 
efleoted by their father : 

Beld that the suit was not barred by the 
pretviso to 3. 43 of the Speoiflo Relief Ao^, inaa- 
muob as the right to seek a declaratory relief 
arose of the threatened sale of choir share and 
as the right to ssek relief quite independently 
of the mortgage. Narlndra Bahadur Singh y. 
Ram Singh, 45 Ind. Gas. 859-5 O.L J. 183. 
KANHAiYA lal and Kendall, a. j.oe, 

(2) Suit forSpecific Belief Act (I of 1877), 

S, 42, proviso— Applicability of^— Execution 
of decree. Attachment in— Attachment with- 
drawn— Declaration, Suit for, by creditor 
that property belongs fo judgment-debtor, if 
maintainable. 

Indepondently of a suit under the Civ. 
Pro. Code, a deorse-holdec may sue for a 
deolaralion that certain property attached in 
oxeoutioif of his decree belongs to the judgment- 
debtor though the attachment had bedn with- 
drawn at the time of filing the suit and thp 

i 




OeoUvAftory Dewejf^lConeludidl • 

property wfts not 'in tbe posseseion of the 
daotOe-liolcler. To snob a evit, the proviso to 
B. 42 of the Speoifio Belief^Aot does not apply. 
Maung Ba Kyaw y. If Lad, 46 Ind. Cas. 972. 
MAUNG Kin, j. 

(8) Landlord and tenant — Revenue suit 
for enhanoement of rent.ofoooupanoy tenant— 
Deuieft by tenant of oooupaaoy and oiaim of 
proprietary status— Civil suit for cjeotment of 
tenant as trespasser— Admission ^in first Court 
of oeoupanoy status by defendant— Decree 
declaring tenant an oeoupanoy tenant passed 
by first Court— Ejectment decreed by appellate 
Court— Declaratory decree proper — Tenant not 
liable to forfeiture of oooupanoy status. Bee 
EJBOTMBNT, No. 6. 82 P.B. 1918. 

• 

(4) Person in possession as tenant not deny- 
ing plaintifi’s title — Persons claiming title not 
in possession— Suit for declaration only, with- 
out further relief, possiblo. See BPBOIFIG 
BELIEF ACT, No. 19, 18 A.L.J. 666. 

* 

Deolavatory Relief. 

Court, Discretion of, Exercise of, re grant 
of — Declaratory suit that defendant is 
not under proprietor^Ejectment, Remedy 
by,* through Rent Court— Rent Court, 
adverse prder of, Necessity of, for accrual 
of cause of action. 

In a suit by a plaintiff proprietor for a declina- 
tion that the defendant is not an under- 
proprietor, the grant of deolaratory relief being 
a matter witbin the disoretion of a Civil Court, 
that disoretion will not bo exercised in favour 
of the piaintifi, until it is sbown tha* he has 
exhausted his remedy by applying to iho Rent 
Court for ejeotment. It oinuoc be Sciid that a 
plaintii! has no cause of action for a declaratory 
suit unless and until the Rout Court, aoting on 
the represoutations of the defendant to the 
efioot that he is an under proprietor, has cefueeil 
the piaintifi relief by way of ojeotmout. Am raj 
Singh V. Sarah Sukh Pande, 46 Ind, Cas. 650. 

Lindsay, j.c. 

Declaratory Salt. 

(1) Specific Relief Act (I of 1877), 8. 42- 
Suit for declaration— Right fo pass along a 
public street accompanied by music past A 
masjid— Public road. 

The piaintifi?, trustees of a Hindu temple, 
brought a suit lor a declaration, under B. 42 of 
the Bpeoifio Relief Aot, that they wero entitled 
to go in prooession playing musio past a Mabo- 
medan mosque : . 

Beld, that such a suit would not lio, inas- 
muoh as playing music was not one of tho 
natural uses to which public streets cuglit to bo 
put. Venkatesh v. Abdul Kadir, 20 Bom. 
L.R. 667 ’?49 B. 438«i4G Ind. Oas 740. 
BEAMAN and HEATON, JJ. 

Reference li Bom. L.R. 372 (a76), Appr. 

(2) Bengal Tenancy Act iVIII of 1885), 
B. 106, suit under — Record-of -eights, 
entry wi, correction of— Declaratory suit, if 

• It is—OourHee—Oouri Fees Aof(VH of 


Defilsrstory Suit— (Oon^tnuod). 

• 1870)i 8eh. II, Art, 17, el W—Ad 

valorem fee, if neeeasary, ^ 

A suit instituted under 8. 106 of the Bengal 
Tenanoy Aot before the Settlement Offloer; 
although transferred to the ordinary civil 
Court for the purpose of trial, is a suit for a 
declaratory deoree within the meaning of 
Art. 17, ol. (3) of Boh. II of the Court Fees Aot, 
and is not charge 'ible with an ad valorem fee. 

The mere fact that a plaint has been inartis- 
tioally drawn up doss not alter the nature of 
the suit (a). SaliaJa Hath Roy Ohaudhnry 
y. GhandtOharan Laha, 28 O.L.J. SOI. 
FLETCBEB and 8HAMSUi;i HUDA, JJ. 

Refereness :— (a) 12 C.L J. 636, F.l 17 O.L. 
J. 416. Ncf F, 

(3) Maintainability of, during pendency gf 
aAminislration suit. 

Where plaintiffs derived a share in the 
estate of a deoeased person from the adminis- 
trsiot of the estate, there can be no objeotion 
for their filing a suit for a deolaration of their 
»title to their share, during the pendency of a 
suit for the administration of the aetata of the 
deoeased person. Maung Aung Myat, Y. 
Maung Bln, 43 lud. Gas. 539. 

Tarlett and ORMOND, jj. 

Reference 10 0. 713, Diet, 

(4) Declaratory suit to set aside a decree as 
fraudulent— Proof required. 

In a suit for a doolaration that a deoree, 
which bad been obtained against plaintiff, was 
fraudulent, the fao% that, if the plaintiff had 
been able to establish that the usual ptooess 
had been suppressed, would afford solid 
foundation for such a suit. Oendtt Naiya Y. 
BadI Banla, 44 Ind. Cas. 983. 

Richardson and Walmsley, jj. 

(4 -a) Declaration of title with prayer for 
confirmation of possession and for tempO' 
rary \njunctioyi, Suit for — Defence of 
possession and title with defendant— Cause 
of action, Plaint if discloses sufficient. 

Plaintiff sued for deolaration of title to, and 
confirmation of possession in, a certain plot of 
land on the ground that the defendant had 
tbreateued to lake possession thereoi, and there 
was also a prayer for a temporary injunotion ; 
but the defence was that the title was with the 
defendant who was alleged to be also in posses- 
sion.* Reid that tho suit should not be. 
dismissed on the ground that there vras no 
cause of action in the plaint. Hdyanalh Ray 
Y. Biseeswar Das, 46 lud. Cas. 558. 

TEUNON and RICHARDSON, JJ. 

• 

(5) Suit to recover leasee/ ryotwari lands— 
Prayer for declaration of right to restrain 
defendants from obstructing flow of water 
to suit lands from Govern ment channel and 
for injunction— Government not made 
party - Declaration discretionary— Person 
in actual enjoyment of easement, not fully 
prescribed for, if entitled to reliefs against 
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Deolaratory Salt— (Con^tnu^d). 

peraofiB inierfaring with such user^^^Posm*' 
aory righta in re incorporeal hareditomanta. 

The plaintiff- appallaD^B Bued to reoovec 
posaoBSion of oertain ryotwari lands fcom their 
lesaeeB the defendants, and asked for a deolar- 
aidon of their right to the use of the water 
from a Government channel, called the Diguva 
channel, from which the defendants had *been 
for a long time irrigating the euit lands and 
for an injunction restraining the defendants 
fcom causing obstruction to the flow of water 
from the said channel to the suit lands. The 
Beoretary of State was not made a party to 
the suit* It appeared that the channel shown 
in the Government register as the source of 
supply to the lands in dispute was admittedly 
another Government channel called Yarran- 
gunta Kalava and that the Diguva channel 
which was shown in the said register as the 
source of supply to the defendants* own lands, 
was used by the defendants for the irrigation of 
the suit lands under some arrangement between 
the Government and the defendants for tbofr 
own convenience. The case of the plaintiffs 
was not that they bad acquired any tight of 
easement by prescription : but they contended 
that, sinoe the defendants had long been in 
enjoyment of the Diguva channel as the lessees 
of the plaintiff, the latter must be held to be in 
possession of this right to take water and that, 
as the defendants had threatened interference 
with this possessory right, they were entitled 
on the analogy of cases regarding possessory 
rights in land to a prohibitory injunction 
against the defendants. Held that the plaint- 
iffs wore not entitled either to the declaration 
or the injunction prayed for by them ; that the 
plaintiffs had established no right as against 
anybody in the water of this particular ohaunol, 
whatever rights they might have as against 
the Government for the supply of water to the 
lands in dispute ; that the plaintiff oould not 
in any way be said to have been in pcs^^ession 
of the channel of any easement with reference 
to it; that, as declaration being a disorei.onary 
remedy, the facts of the case did not justify 
the Court in granting a dpolaratory decree in 
the absence of tbe Secretary of State the 
owner of the channel {a), Hafaanakall 
liakshmlah v. Kamam Narayanappa, 31 M, 
L.J. 4a6=-(l9l8) M.W.N. 376«a3 M.L.T. 337 
-45 Ind. Cas. 80. 

ABDUB BAHIM and NAPIER, J.T. 

B6feUneaa:-{a) 38 M. 230, F.i 34 M. 178. 
Diat. 

(6) Tiila to lands completed by adverse ifosaea- 
aion~^ Wrong entry aa to lands made in 
finally published record-o/-rtpAfs— Omis- 
sion to sue to correct entry--- Owner in 
possession— Fresh record-of righta— Wrong 
entry again made in such record prejudicial 
to plaintiff' a right— Suit for declaration of 
incorrect nature of record— Failure to bring 
suit to correct prior entry if bars plaintiff's 
right to declaration— Right to sue /or 
declaration arises on each successive inva- 
sion of plaintiff's right— Habiliiy of persons 



iOontiif 


acquiring prescriptive tille to bring suit for 
declaration of auch acgaMHon— Limitation 
Act (1908), Art. 130 (a). 

In a suit, instituted in 1^7, for a deolaration 
that a oertain entry affecting the . plaintiffs* 
rights, in a finally-published reoord-of rights of 
1906 with regard to the suit lands was incorrect, 
it appeared that the plaintiffs had, as <to a 
portion of tbe lands, established a title by 
purobasa made in 1886 from a lakerajdar and * 
had been in adteree possession of the remainder 
for more than 12 years and that they had 
acquired a complete Aitle of suoh remainder in 
1897 as against the defendants. The plaintiffs 
appeared to have omitted to bring a suit to 
oorreot a similar entry against them in a 
previous finally published settlement record of • 
1888-9 within six years of publioation. It was 
contended on behalf of the defendants that, as 
the prayer in the present suit of 1907 involved 
a correction of the reoord of 1886-9, the plaint- 
iffs could not be indirectly allowed to obtain 
a deolaration, which wf^s barred by the law of 
six years limitation, and that it was no longer 
competent to them to bring a suit for a deolara- 
tion that the reoord of 1906 was wrong. It 
was also oontended that as regards the portion 
of the land acquired by adverse possession, the 
plaintiffs were 'bound to bring a suit within six 
years of 1897 in order to obtain a deolaration 
that they had acquired a prescriptive title by 
adverse possession and that tbe present suit 
was out of time, Held that the present suit as 
regards both the portions of the suit lands was 
well within time and that the plaintiffs, being 
in possession, were entitled to a deolaration 
under B. 42, Bpeoific Belief Act, in spite of their 
failure to sue to have the previous entry oor- 
reoted as an owner in possession is not bound 
to sue upon every ohallenge to his right. 

Where there are two oonseoutive finally pub- 
lished reoords-of-rights, it is not inoompetent 
to a party aggrieved by the second to ask for a 
deolaration in respect of that second reoord 
without first displacing any prejudicial entries 
in the first record. A plaintiff seeking a 
declaration is entitled to sue upon each snooes- ‘ 
sive invasion of his right. In each case it must 
be seen whether the invasion upon which the 
plaintiff seeks to base his cause of notion i*i in 
fact an invasion or not. 

There is no authority for tbe proposition that 
every person who has acquired a title by adverse 
possession is bound to bring a suit for a deolara- 
tion that he has acquired such title. Sheikh 
Latapat Hotaln v. Samap Oanganaad Blagh, 

8 FaYL.J. 361-4 Pat. li.W. 808-46 Ind. 
Oas. 483. 

DAWSOM MitiLBB, 0 J. and MuliLIOK, J. 

References:— 2 Fat. L.J. 124 and 498, BeL on; 
A.W.N. (1698) 216; 1 Ind. Oas. 656, R.\ Beeves v. 
Butcher, (1891) 2 Q.B. 609 I Hemp v. Qarland, 

4 Q.B. 519 ] 1 Pat. L.J. 173 I 31 A. 9, Exph 
and Diet, 

# 

(6>a) Ravenut, Btceipt of, in kind, Buil for- 
dtolaroHon b» a iduMat ih»t ho (tmtilitfi' 
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DeoiavAftofy Ball— |(Oon<MiMd). 

Oottrlf JufMkHon o/, to «ntof5 
Pttn;ab Z/and B«vanfM Aet (XVII of 
1887), 8s. 46, 48/lftii468(l). 

In a suit by a Mahant of a Dharatnaala tot a 
doolaration that be as Jagirdar or assignee of 
land revenne w^is entitled to receive the revenue 
in kind out of the landlords* share of the 
prod case whioh had to be paid by the tenants to 
the proprietors but which, as a matter of fact, 
had always been paid to him by fhe oultivatorei 
in th9sha|)e of one- fourth of the produce. 

Held that the suit as laid involved the 
question as to whether in* that village land 
revenue should be paid to the Jagirdar in cash, 
or in kind ; and under B. 48 of the Punjab 
Land Revenue Act, this matter was one whioh 
hnly the Local Government can decide and 
under B. 168 (1) of the Act, no Civil Court can 
exercise jurisdiction in respect of it. 

Held also that, although the suit was one for 
a declaration I it was, notwithstanding the 
provisions of B. 45 of the^unjab Land Revenue 
Act, excepted from the jurisdiction of the Civil 
Courts by reason of the provisions of S. 166 (I) 
of the Act (a), dlwan Das t, PIvan Dltta, 
110 P.R. 1918. 

8HAH Din and OHBVIfi, JJ. 

Refereneeai^ia) 69 P R- 1895; 96 P.R. 1907 
{note), Fr, 78 P.R. 1910, Diaappr, 

(7) Plaintiff and defendant-alienee in posses- 

' ston of separate portions of house— Siiif for 

mere deeiiration of invalidity of alienation 
^8uit if maintainable under 8, 49, Spectre 
Belief Act, 

In a suit for a mere declaration on the allega- 
tion that the defendant was a trespasser, it was 
found that the plaintifi and the defendant were 
in possession of portions of the suit house : Held 
that, as there was no prayer for the ejeotment 
of the defendant, the suit was bad under B. 42, 
Bpeoifio Relief Act. Shiv Ram Dai v. Hunt. 
Bbag Devi, 118 P.R. 1918. 

CHBVI8 and Bboadway, JJ. 

References 24 0. 212 ; 105 P.R. 1901 ; 37 
Ind. Gas. 884 ; 26 U, 604 ; 63 P. R. 1882 \ 1 P. 
R. 1900, R. 

(8) Whether maintainable, after sale in 
execution of rent-decree is set aside. See BEN. 
ACT Vlll of 1886 (TENANCY), No. 87, 44 Ind. 
Oas. 632 » 3 Pat. L.J. 122^3 Pat. L.W. 264. 

(9) Suit to avoid registered deed-consequen- 
tial relief of forwarding copy of decree to Regis- 
trar — Ad valorem Court-fee. See COURT 
FEES ACT. No. 9, 3 Pat. L.J. 194. 

(10) Declaration about marriage 20 years after 
divoroa — Maintainability. Bee BPEOIFIO 
Relief act. No. 21, 23 O.W.N. 171. 

(11) Right for, under S. 42, Bpeoifio^ Relief 
Aot— Fresh invasion, fresh right? Bee 
BPEOIFIO RELIEF AOT (1877), No. 29, 43 Ind, 
Oas. 176. 


DeeUfstery 8olt-(Coiiefigfed). , 

(19) Suit praying for deolaration. that the 
attachment of a decree invalid and for substi* 
tntlon of plaintiff’s name in the place of benami 
deoree'holder — Whether suit comes within 
terms of B. 49, Bpeoifio Belief Act. Bee 
SPEOIFia belief act. No. 28, 48 Ind. Gas. 
396, • 

(13) Execution of deed by Hindu widow confer- 
ring estate on one reversioner— Suit by other 
reversioners for deolaration of invalidity of 
deed— Maintainability of suit. Bee BPEOIFIO 
BELIEF ACT, No. 36, 7 L.W. 146 (P C.). 

(14) Private partition between parties— Sub- 
sequent application by discontented party to 
Revenue authorities for partition— Suit for 
deolaration that plaintiff is solo owner of pro- 
perties allotted to him— Maintainability, Bee 
BPEOIFIO Relief act, No. 27, 12 F.W.B. 
1918. 

(15) Suit for deolaration of righ t to attached 
property and for invalidity of attachment if 
barred by B. 42, Bpeoifio Relief Aot. Bee 
BPEOIFIO relief aot. No. 26, 3 Pat. L.J, 
182. 

(16) To deolare that will giving authority to 
adopt was not executed, maintainability of. 
See BPEOIFIO RELIEF ACT, No. 26, 36 
M.L.J. 144. 

(17) Revenue sale, Suit for deolaration as 
to invalidity of a, and for oonfirmatlon or 
restoration of possession — Court-fee payable in 
respect of— Court Fees Aot (1870), 8. 7 (4) (c). 
See REVENUE BALE, No. 7, 3 Pat. L.J. 448. 

Decree, 

(1) See AAIBNDMENT OF DBOBEB. 

(l a) Bee SATISFACTION OF DEOREB. 

(2) Application for decree under Civ, Pro, 
Code, 0, XXXIV, r. 6, in mortgage mif— 
Order of refusal to make such decree^ 
Appeal from order. Court-fee payable on, to 
be ad valorem. 

An order refusing to make a deoree under 
Oiv. Pro. Code, O. XXXIV, r. 6, must bp 
regarded as a deoree within the meaning of the 
definition of that term in the Code of Civil 
Procedure and a memorandum of appeal from 
such order must bear an’ ad valorem Court-Iee 
calculated upon the value of the eubjeot-matter 
of the appeal. Muhammad lltlfat Hasain v. 
Allm'-nn-ialBBa Blbl, 40 A. 653=^16 A.L.J. 488 
«47 led. Oas. 56). 

Richards, o j. and banbrji, j. 

Reference 14 A.L.J. 398, F, 

• 

(3) 8ale in execution oi decree on prior 
mortgage-^lts effect ^Extinction of right of 
mortgagor. 

Where a property was sold in execution of a 
deoree upon a prior mortgage, the effect of snoh 
an execution is to destroy the right, title and 
interest of the mortgagor in the property and 
to extinguish all incumbrances subsequent to 
the mortgage. 
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Decree— (ConHntied). 

A the owner of two villages first mortgaged 
one village under a mortgage-deed and 
subsequently mortgaged the two villages under 
a diflerent deed to the mortgagee. The 
mortgagee obtained mortgage deorees on the 
deeds, and got the first village sold in ezeoution 
of the decree on the prior mortgngo. Wbipn the 
second village was brought to S'ile for the debt 
due on the sooond mortgage deed, defendants 
who were the purohasers of the equity of redemp- 
tion in the second village objeoied. Beld that, 
as the second inoumbranoe on the first village 
was destroyed by its sale in ezeoution of the 
decree on the prior mortgage, the mortgagees 
were entitled to enforce their debt due on tho 
second mortgage deed upon the remaining 
security. Dand Bahadur Singh v. Deonandan 
Prasad Singh, 43 Ind. Oas. 915=^4 Pat. L.W. 
108. 

BOB and JWALa PRASAD, JJ. 

Riftrenees : -32 A. 612, B, \ 4 O.L.J. 317 ; 31 
M. 333, Dist. ^ 

(4) Dezrte fot rent- Imposition of condition 
as to mode of execution --Inv'iHd'^DismisS' 
al of application to set aside ez parte decree 
on specified grounds^ Subsequent suit to set 
aside the ex parte decree— Beq judioata. 

Where a Court gave a deoreo in a rent suit, 
it has no right to impose a condition as to the 
mode of ezeoution of tho decree. 

In a suit to set an ex parte decree passed 
against the plaiatif! on the ground that the 
service of eummous had been fraudulently 
suppressed , the fact that an application under 
O. IX, r. i:^, Civ. Pro Ood'^, to sot asida the 
ex parte decree against him on the ground 
mentioned above, was dismissed will be a bar 
as res judicata lot the maiuten^noe of tho suit 
on the same ground. Chandra Kumar Roy 
Ohowdbury v. Aiwinl Kumar Dai, 45 Ind. 
Cas. 260. 

OHITTY and Smithbr, jj. 

(6) Dratbing up of. Court's dutp in case of^ 
Form and contents of, 

Deoreea should be drawn up by the Judges 
in such a way as to make them self-contained 
and capable of ezeoution without reference to 
any other fiooument. A decree made in terms 
of a document filed with the record without 
embqdying. the terms of the document in the 
decree, is not neoesaarily bad. Mahamaya 
Praiad Slaha z. Sukhdal Koer, 46 Incf. Gas. 
169, 

MULLICK and THORNHILL* JJ, 

(6) Meaning of— Order directing suit dismiss- 
ed for default to be restored to file and to be 
tried, if a decree. Bee AGENOY BULES 
(OANJAM AND VlZAGAPATAM), No. 1, 42 Ind. 
Caq. 655. 

(7) Order setting aside sale on ground of 
fraud in cooduoting sale— Order not a decree — 
Only one appeal from order— No second appeal. 
Bee appeal (Second appeal^, No. 14, 

3 Pat. L. J. 645. 


Decree— (CondfMisd) . 

(81 Suit for declaration of, in rent decree— 
Barden to be discharged by plaintiff. See 
BURDEN OF Proof, Nq. i, 37 O.L.J. 137. 

(9) Decree imposing indivisible liabilities on 
defendants— Effect of setting aside the decree 
as against one defendant. See OlV. FRO. CODE 
(1908), No. 418, 46 Infi. Oas. 353. 

(10) Dismissal of decree in default— Effect. 
Bee OlV. Pro.. OODE (1908), Nff. 304, 48 Ind. 
Oas. 360. 

(11) Meaning of —For the purpaaea of O. XX, 
r. 13, Oiv. Fro. CTode (1908). Bee ClV. PRO. 
OODE (1903), No. 292, 43 Ind. Qaa. 855. 

(13) Oollusive deoroo— Person not party to 
such decree, can have such decree set aside— 
Nature of such decree— Its binding nature. Bee 
Civ. Pro. Code (1908), No. 331, 43 ind. Oas. 
960. 

(13) Death of one of several joint decree- 
holders— Execution of dooree by sarviving joint 
deotee- holders— Proper prooodure. Bee OlV. 
PRO. OODE (1908), No. 305, 43 Ind. Gas. 1008. 

(14) D'-orec embodying a compromise which 
gooij beyond the land in dispute — ^bather 
successor Munsif has jurisdiction to set aside 
the decree. Bee COMPROMISE, No. 3, 43 Ind. 
Gas. 772. 

(15) Decree passed— Decree void— Deoeased’s 
representativo’H right to show decree incapable 
of execution. See EXECUTION OF DECREE, 
No. 4, 16 A.L.J. 327. 

(16) Against Malabar Karnavan how far 
binds tar wad. Bes MALABAR LAW, No. 6, 
35 M.L.J. 61. 

(17) Irima facie evidence of common liability 
as against persons against whom it is passed 
mortgagors and subsequent transferees implead- 
ed simply as defendants— Decree if evidenoe 
nf rights of defendants inter se. See MORT- 
GAGE (Generals No. 15, 21 0.0. 860. 

(18) Obtained by false evidenoe— Decree if 
can be set aside on suoh ground — Suit when 
lies to set it aside. Bee BETTING ASIDE 
PECREE, 23 O.W.N. 133. 

Decfee Absolate. 

For sale, Bait to set aside a, on ground of 
application being barred by limitation. Main- 
tainability of— Application, Notice of, to 
judgment-debtor, Failure to. |[i!re— Limitation, 
question of, a question of jurisdiction— Limi- 
taU’on Act (1908), Ss. 4, 38. Bee MORTGAGE 
(BALE), No. 8-a, 3 Pat. L.J. 478. 

Deed. 

Presumption that consideration is imported 
if applies to India. Bee TRANSFER OF PRO- 
PERTY ACT, No. 10, 30 Bom. L.B. 177. 

Defamation. * 

(1) Libel in judicial procssdtnp— Prfptlspe— 
inability for damages in a civil aeiton. 

Defamatory statements made by a party in 
petition presented to a Oriminal Court, are 
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DttMaMon—{Coi\iinutd) . 

absolutely privileged in n oivil action for 
damagee ba^ on libel 

Then is no statute in* India dealing with 
oivil liability for defamation. The rule to 
apply is that of justice, equity and good oon- 
Boicnoot This* has been interpreted by the 
Privy Oounoil in L.R. 44*1. A. 89, to mean the 
rules* of English Law if found applicable to 
Indian society and oiroumstanoes, and there ia 
nothing in the oiroumstanoes ^nd society of 
this country that would ^ake it improper or 
inadvisable to apply the'English Rule of privi- 
lege, which is well established in England, to 
India (a). Ohnonl Lai v. Narslcgh Dai, 16 
A.L.J. 360-40 A. 341-46 Ind. Gas. 610 
(F.B.). 

* KNOX, BaNBBJI, TODBALL, BAFIQ and 
WALBB, JJ. 

JBe/srencss (a) 3 A. 815, overruled ; 23 G. 
867, Dist^ \ 11 B.L.R. 321, Reh on. 

(2) PfivileQed atatemcnt-- Defamatory state- 
menu made \n pleadings in civil suit, if 
privileged^ Maintainability of suH for 
damages-^Suit settled by compromise, effect 
of ‘—Compromise* 

HelcT that defamatory statomonts mado 
during the course of pleadings in oivil euits 
are not privileged. 

Heldt further that, the faot that the suit in 
which the delamatory Btatemonts wero made 
was settled by a oompromiae ia by ilself no bar 
to the maintainability of an action for damages. 
Dalpat Sttigh v, Amavpal Singh, 21 0.0. 321. 
LINDSAY, J.O. 

Befereneea :—23 G. 667 ; 3 A. 816; 29 A. 
686, F.; U B. 97, Not F* 

(3) Ctiarge preferred by defendant outside 
Court against plaintiff— Subsequent suit by 
plaintiff against defendant for damages for 
defamation— Complaint taken by defendant 
to police and to Court subsequent to institu- 
tion of suit against him but without unrea- 
sonable delay— Dismissal of complaint— 
Other remedies open to plaintiff not availed 
of by him— Damages, suit for, if maintain- 
abUt 

In a suit for damages for defamation on the 
ground that the allegations, which formed the 
Bubjeot of the defendaut’a subsequent oompLint 
against the plaintiff to the police and to the 
Magistrate had been previously made outside 
the Oonrt, it appeared that the defendant had 
taken his oomplaint to the police * and to f he 
Oonrt without afifeasonable delay, but it was 
dismissed : Held that the defendant was pro- 
teotedfrom an action for defamation of charact- 
er in respect of the allegations contained in his 
subsequent complaint, the plaintiff not having 
availed himself of two other remedies that were 
open to him 'when the oomplaint was dismissed. 
Maung Myo t. Maong Eywet E, U.B B. 
(1916), 9nd Qr., 88-47 Ind Gas. 674. . 
SAUNDBBSt J.O, 

• Betmuen 98 B. 996, 'K.; 90 O.L, J. 1618 ; 
38 O. 880, DisU 


Deiamublou— (Concluded), 

(4) Fair comment— Facts commented on by 
journalist must in substance be truly stated^ 
Trivial mis-statemeats of fact do not affect plea 
of lair comment. See LlBBL, No. 1, 90 Bom, 

L. R. 186. 

(6) •Master and servant— Oommuni cation by 
servant to his oo-o.mployees of suspicion of 
being poisoned at instigation of master — Coin- 
munioation made in self-interest but bona fide 
and without malioe— Such imputation of 
crime, if aotionable. See SLANDBB, No,.l, 36 

M. L.J. 673. 

Defence of India Act (1910). 

3a, 1 to 11— Power of Govemor-Oeneral 
in Council to create special Courts— Course 
of legislation on the subject traced — ^beae 
corpus, Writ of, High Court of Patna if 
can issue— Power of High Court to declare 

^ ultra vires enactment made by Governor- 
General in Council beyond the scope of Hs 
powers— Government of India Act, 1916, 

N. 12— Indian Councils Act, 1861, (94 and 
25 Vic., c. 67), 8, lOi— Indian High Courts 
Act, 1861 <24 and 26 Vic., c. 104), 8. 92. 

A person confined under -the sentence of a 
tribunal constituted under the Defenoe of India 
Aot of 1916 moved the Patna High Court for a 
writ of habeas corpus on one ground only, vie,, 
that, eo far as the Defence of India Aot author- 
ised the orcation of the tribunal, the Aot was 
void, because it was ultra vires or beyond the 
power of the Governor General of India in 
Counoil to constitute a Court of Justice or to 
authorise any other person or persons to oonsti- 
tute such a (5ourt. Beld that, under S. 99 of 
the Indian Councils Aot of 1861 read with 8.9 
of the High Courts Aot and with the previous 
enaotments and the powers oonsistently exer- 
cised thereunder, the Governor- General in 
Council had power by means of the Defbnoe of 
Inlia Aot, to create the tribunal or Court in 
question. 

The High Court has power, in a proper 
proceeding, if au Aot of the ludian Legislature 
is outside the F.oope of the powers oonferred^ 
upon the Governor- General in .Dounoil by Act* 
of Parliament, to declare such an enactment 
ultra vires and of no force and effect with all 
the oonsequenoes that may result therefrom. 

Whatever jurisdiotion the Patna High Court 
has, whether derived from its Letters Patent 
or as* the suooRssor to the jurisdiotion of the 
Calcutta High Court formerly exercised in the 
province of Bihar and Orissa, in either case 
such jurisdiotion Js subject to tbe legislative 
powers of the Gcmsroor-General in Oounoil. 

At tbe time when the Indian Councils Aot of 
1861 was passed, the words laws and regula- 
tions” had received a recognised lignifioanee 
and included the power of making laws and 
enforcing thoir observance by the creation of 
Courts of Justice. 

The Governor-General in Counoil has power 
to interfere with the jurisdiotion of the High 
Court and also the power to substitute a new 
Court to aot in place of that v^ose jurisdiction 
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Defence of India Act (1916)— (Concladdd). 

Is determined. Parmeihwar Akiv t. Emperor, 
8 Pat. L.J. 587 (F.B.). 

Dawson Miller, c.j., chapman. Mul 

LICK, ROB and ATKINSON, JJ. 

ReftrencBS 4 C. 172 ; 1 B. 460 ; 3 0. 63 ; 11 

A. 490; Otmmissioners for Income-tax v. Pemselt 
(1891) A.O, 591 ; Campbell v. Ballt 20 bt. Tr. 
389 ; In the matter of the States of Jersey y 8 St. 
Tr. 286 ; A-Q, v. 0,E» By, Co,, 5 Ap. Cae. 473; 
16 G.W.N. 1053, B. 

Dekkhan Agrlooltarliti' Relief Act (1870). 

(1) 5. 13 {b)^Mortgage^8uit for account'-- 
Mortgage bond taken in satistaction of 
decree---Aoeounl of decretal debt cannot be 
taken afresh under the accounts suit* 

In satisfaetion of a decree passed against him, 
the plaintiff executed a mortgage for Rs. 1,480 
In defendant’s favour. At the plaintiff’s suit 
to take aooounts of the mortgage under the 
provisions of the Dekkhan AgrioaUariats’ Reiief 
Aot, lower Oourts treated Bs. 666 out of the 
mortgage amount as representing the original 
principal under the earlier deoree and allowed 
Interest only on that sum. The defendant 
having appealed 

Held, that interest should be oaloulated on 
the whole", amount of Rs. 1,480, for, in the 
present oase, original interest had not been 
converted into principal at any statement or 
settlement of aooount, or by any oontraot made 
between the parties, but the conversion had 
taken plaoe by means of a deoree of the Court 
and by that deoree a single integral sum was 
awarded to the defendant as the judgment-debt. 
Mareppa Pandlteppa Bhojannavar v. Gundo 
Anna]! Deihpande, 20 Bom. L.R. 469 » 46 
Ind. Oaa. 166, 

^•BatOHELOR, AG. 0 J. and KEMF, J. 

Beferences 7 B. 330, BeU on ; 13 Bom. L. 

B. 1004^ Bist. 

(2) 8. 48— Conciliator's certificate— Exclu- 
sion of time taken up in obtaining certificate 
—Decree— Execution— do. Pro, Code {V of 
1908), 8. 46. 

The plaintiff obtained a deoree on the 28tb 
October 1899^ to execute which he gave three 
applioatious. Ho next applied on the let July, 
1911, to obtain a conoil iator's oertifioate uuder 
the provisions of the Dekkhan Agrioulturists’ 
Belief Aot, 1879, and he obtained the same on 
the 29th May 1913. The fourth applioation to 
execute the decree was aooordingly made on the 
28rd August, 1913. It was resisted* by the 
defendant on the ground that the execution of 
the deoree was barred undee^B. 48 of the Oiv. 
Pro. Oode, 1906 : 

Held that the applioation was within time, 
inasmuch as the plaintiff was entitled under 
B. 46, Dekkhan Agrioaltnriet^’ Belief Act, 1879, 
to exclude the interval of time occupied in 
obtaining the conciliator’s cortiffoate. Bhidaya 
■Ylvabhadraya Kodimath v. Satappa Bharm- 
appa Mcigauda, 20 Bom L.R. 360" 42 B. 
887-46 lud. Gas. 494. 

BATOBELOBf A.O.J. and BHAB, j. 


D»Uy. ‘ , 

(1) In applying under Giv. Pro. Oode O. XXII," 
r. 9 or for review — Jurisdiction of lower 
Court to exouse delay— High Oourt’s powers of 
revision. Bee HINDU LAW (RBVBBSIONEBS), 
No. 6, (1918) M.W.N. 868. 

(2) Powers of authorised person and copy of 
first Oourt’s judgment** not filed with appeal- 
presentation of same after great delay and in 
defective form— Extreme want of diligSQoe— No 
exouse for delay— Appeal out of time. Bee 
LmtTATION AOT (1908), No. 10, 94 F.L.R. 
1916. 

Delegation.^ 

Duty of enquiry under B. 26 of Aot VllI of 
1890, if can be delegated by Court. Se^ 
Guardians and Wards aot. No. 9| 21 0.o. 
194. 

Delivery of posscailon. 

(1) To transferee from auotion-purohaser— 
Transferee’s right it apply for delivery of 
poBsession. Bee OlV. PRO. CODE (1908), 
No. 863, 16 A.L.J. 160. 

(2) Applioation for, more than three years 
after sale confirmed —Prior applioatigns dis- 
missed for purchaser’s default— General order 
to ** deliver ” made on prior appHoatlons prefer- 
red in time — Subsequent dismissal of’ same 
owing to purchaser’s failure to take delivery— 
Present applioation if oan be treated as one foe 
further exeoution of prior general order. Bee 
LIMITATION AOT (1908), No. 204, J L.W. 16. 

(3) Gift by grandfather to minor grandson— 
Transfer of posseBBion if neoessary— Gift to 
minor ward by the guardian— Deolaration of — 
Whether raises any presumption of an intention 
to complete the transfer— Aooeptanoe of gifts 
under Mubammadao Law— Principles as to, 
disouBRod. Bee Mahomedan. Law (Gift). 
No. 6, 36 M.L.J. 541. 

Deposit. 

(1) Act VIII of 1869 (B.O.). 3, 62— Trans- 
feree of a portion of non-iransferable hold- 
ing, whether can make dopoeii under 8, 62. 

. Whore, in exeoution of a deoree for rent, the 
landlord deoree-holder proposed to ejeot the 
tenant of a uon-transferable holding nnder the 
provisions of B. 52 of the Bengal Aot VIII of 
1869, and to avoid the ejectment, a third person 
olaiming to be a transferee from the tenant 
sought to make the deposit provided for by the 
section : that having regard to the 

principles laid down in the Fall Benob ease of 
42 0. 172, the transferee eould make the^eposit. 
Kali Klihore Dai v. Gopal Ran Bhaha, 23 
G.W.N. 182. 

TBUNON and GUMING, JJ. 

References 1—43 0. 172 (F.B,), Bel, on I 1 
Marsh. 417-1 Hay 627, Diet* 

(2) .Deposit in A’s uame Maral B, Effect of 
—Deposit repayable on demand after certain 
time. Bee LIMITATION AOT (1908). No. 127, 

8 L.W. 221. 
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Depoitk— (Cofioifi4|Ni). i Dt]^Mon--lConcluded)» 


(3; Bekurn of money dspaiitod with another 
—Bttit foe return theceol***I>euaBd •'-'Limita- 
tion for suit. See LIMITATION AOT (1908), 
No. 48. 66 F.L.B. 1^18. 

(4) By mortgagor of mortgage-money before 
notioe, bat after inetitutioDv of suit— Deposit, 
if valid. See l^BaN6FS» OF FbOPBBTY Aot, 
No. 68, 36 M.L.J. 606. 

Depoelt In Oourt. 

{l)*Arnat before judgment hf defendant^^ 
Deposit of money in Cowl adjudged auffl- 
cieni to meet plaintiff^s^laim-^Presenlation 
of insolvency petition by defendant before 
deoree^Adjudication after decree^Claim 
to deposit by plaintiff and Official Receiver— 

• Ow. Pro. Code, 1908, 0, XXXVIIf, r. 3. 

Where a defendant arrested before judgment 
pays, under Oiv. Pro. Code, O. XXXVXII, 
r. 3 <1), a sum of money into Court suffioient 
to meet the plaintiff’s claim to the general credit 
of the action, it is. ag such, charged with a 
lien on the plaintiff obtaining a decree in his 
favour and if the defendant becomes an insol- 
vent before decree, neither the assignee of the 
bankrupt’s estate— the Offioial Beoeiver in this 
case— nor the general body of orediiocs nor any 
speoifio creditor has a olaim whioh oan prevail 
over the titlb of the plain tiff to the deposit. 
Rama Iyer v. Oopala Iyer, 36 M.L.J. 355 » 
41 M. 1063. 

AYLING and OOUTTS Tbotteb. jj. 

Beferencea (1903) 3 K.B. 41 ; (1893) 1 Q.B. 
94 i 34 M.li J. 84 ; 83 M.L.J. 603, • P. ; 26 0. 
179 ; 89 M 903 ; 39 B. 406, R. 

(3) Afoney tn deposit in Gourt^One party 
withdrawing on giving undertaking^Other 
party found eniiiUd to it afterwards -^Whether 
entitM to interest from date of withdrawal-- 
Oiv. Pro, Code, S. 144. AUgappa Ohettiarv. 
Mutbaknmara Obettiar, 33 M.L.T. 163 » 
(1917) M.W.N. 669»41 M. 307. See Final 
Part, 1917, Ool. 383. 

(8) Deposit in Court by mortgagor of mote 
amount than that due— Deposit if a valid 
tender— Mortgagor’s right to interest on 
amount so deposited. See Tbansfeb of 
PboPEBTY aot, No.. 64, 34 M.L.J. 439. 

Dapoaltlon. 

(1) Made before registration officer in enquiry 
by him as to genuineness of will—Subse, 
quent death of deponentSubsfque7it suit 
between same parties raising question as to 
genuineness ofwill—Admmibihty of depo- 
sition before 8ub-Begislrar in such subset 
quent suit^Bvidence S. 83— Beptafra 
lion Act, B. 41. 

‘ In an enquiry hold by a Sub-Bogistrar, under 
S. 41 (3) of the Registration Aot, regarding the 
genuineness of a will presented to him for 
registratior, certain witnesses were examined ' 
and their depositions recorded by him in accord- 
ance with the provisions of the BTegistca- 
tion Aot and the rules made thereunder foe the 
oonduot of the enquiry contemplated by S. 41 (3) 

37 


' of the Act. The witnesses had ..since died'. 
In a aubaeqaent suit- between the same pastfee 
as ware arrayed before the Bub-Regiatrar^ or 
those whom they mpeasented, an Uaue wne 
raised as to the genuloenesa of the same wift. 
Held that the depositions of the deceitae^ 
witnyssee, made by them before the Suh- 
Begistrar, were admissible in evidenoe, as that 
enquiry was between the same parties and suV 
stantially about the same question as was 
oovered by the suit and as the provisions M- 
abling the Sub-Registrar to summon, and reooad 
the evidenoe of, witnesses neoessacily Implied 
that they were to be examined and otoas- 
examined in the ordinary way by the edYeype 
party, who had thus the right and opportunilb 
to ocoBS-examine the witnesses. ' 

Pet Wallis, C.J.— In oonstruing She * 
provisos to 8. 33 of the Evidenoe Aot, it Is 
important to remember that it is applioabie 
even where the earlier prooeeding was not ^ 
judicial proceeding and therefore that tne 
seatioD oontemplates that the provisos may be* 
satisfied and the evidence at the earlier enquiry 
be admissible oven where that enquiry does not 
satisfy all the requisites of a judioiaL proceed- 
ing. Lanka Lakihmanna v. Lanka YgfiU#- 
namma, 36 M.L.J. 6o7«(1918) M.W.N. 919. 
WALLIS, O J.and SKSHAGIBI AlYAB, J. 

References:— OodboW 8 case, 78 E B. 193 
(193); 12 B. 86; S3 M LrJ. 60; 16 M. 188; 
Co-partnership Farms, Ltd* v. Harvey Smith, 
(1916) 34 Times L.R. 414, R, 

(2) Deposition not read over in presence of 
Judge and signed by witnesa — Admissibility. 
See OIV. Pro. CODE (1908), No. 290, 7 L.W. 
436. 

Depoilt of TItle'deedi. 

(1) Banker or Chelly, With— Ambiguity- 
Equitable mortgage or for custody— ^stop* 
pel cannot be created by ambiguous act .nor 
from ambiguous document— Promissory 
notes, Pledge of. Validity of, 

J ust as an estoppel oaunot be created from an 
ambiguous dooument so too oan it not be 
created from an ambiguous aot. 

A deposit of title-deeds especially with a 
Banker or a Chelty is ambiguous and may be 
either for oustody or by way of mortgage, aud 
the ambiguity is not eliminated by showing 
that^the depositor is also a debtor. 

A promissory-note may be the subject of a 
pledge^.. Vamia Bfoi. v. Sallayjee, 46 Ind. 
Gas. 609. 

Young, j. 

(3) Buooessors iu-titlo of original equitable 
mortgagee in posaoasiou with oonaont of mort- 
gagors— Such poasoHsion and receipt of rents 
and profits in lieu of iutereet to be presumed to 
be Under mortgagor’s authority — Termination 
of possession, Repayment of loan before. See 
Mortgage (Equitable Mortgage), 
No. 3, 9L.B.R. 178. 



419 THE OUBBE NT IKDEX/l918. 


430 


IMlavloii. 

Tenure-holder oontraoting to pny full tenure* 
irrespeotive ot diluvion— He oannofe claim 
redpotion of renti on the ground of diluvion. 
8ee (BBN. ACT VIll OF 1886 TBNANOY)t 
Bo. 80, 44 Ind, Oas. 339. 

Dtiehavga. 

(1) Damages lor malioious proseoutfon— 
Suit for damages if maintainable only if plaint- 
iff aoquitted and not disoharged. See MALICI- 
OUS FBOSBOUTION, No. 3, U.B.B. (1918). Ist 

Qr., 67. 

(3) Payment by mortgagor to one co-mort- 
gagee if valid discharge. See MOBTQAGE 
40BNSBAL), No. 4| 32 O.W.N. 1021. 

Dlioretlon. 

Erroneous exercise of disoretion^Gorroction 
by Court of appeal— Principles. Bee ADMlB- 
BlONi No. 1, 44 G. 138. 

Dlioretloii of Court. 

Document not filed with plaint*— Subsequeht 
production thereof— Bejeotion by Court, 
whether proper. See CiV. PRO. code (1908), 
No. 847 1 44 Incl. Gas. 21. 

Dtimliial for Defanlt. 

(1) Service cf summons^To be made ae direct- 
^ed by CourtSestoration of ease dismissed 
in default of plaintiff ~^Iis transfer from one 
Court to the other-^SuMcient cause for non- 
appearance— Bsviston— Muni m. whether a 
member of family ^Direction by Court to 
issue notice to party and his pleader^ 
Service on party*s Munim, not sufficient'-^ 
Civ, Pro. Code (Act V of 1908) i O. V, r. 15; 
0. IX, r. 9 ; O. XXX, r. 3. 

In a suit for recovery of money, the Court 
directed tnat notice should issuo to the parties 
and their pleaders and that they should attend 
on a certain date. It appeart'd that no notice 
was served on the plaintiff’s pleader, but one 
was servdd upon the mumm of the pUi.uiil’s 
firm. Tho plaintiff not having appeared on the 
date fixed, the suit waci disaiie^ed in default : 

held, that, inasmuch as the Court actually 
directed that the notices should bo seeved upon 
the plaintiffs themselves as well as upon cheit 
pleaders, the service on the munim, even if ho 
was the person having the control or manage- 
ment of the plaintiff’s business, was not siiffi- 
oient and that the Court had no power to dis- 
miss *the suit for default. Held, also, th^t a 
muniim is not a member of the family pf his 
employer within the meaning of 0. V, r. 16, 
Cfiy. Fro, Code, 1908. Firm Ram Odpal v, 
NavAlB Dae, 105 P.W.B. 3918»46 Ind. Oas. 
932, 

'SOOTT'SMITH, J. 

(2) Appeal preferred under B« 109- A (2) 
of Bengal Tenancy Act in suit under 8. 106 
of said Act— Dismissal of appeal for default— 
Appeal if lies from order refusing to rehear 
appeal. Bee Appeal (General), No. l, 46 
G.638. 

(3) Petition for restoration of suit, Dis- 
miual of. Appeal if lies from— Civ. Pro. 


DIsmlfsal'IoF Default— (CoHc^aded). 

Code (1908), O. XLIII, r. i (e), 0. IX, r. 9. 
Bee APPEAL (GENERAL), No. 17^ 43 Ind. Oas. 
54. ^ 

(4) Applioation for exeoution of deoree dis- 
missed for default— No applioation to oanoel 
ex parte order— Appeal if lies from dismissal 
order— Procedure. Bee, APPEAL (GENERAL), 
No. 34, 64 P.L B. 1918. 

(5) Applioation to set aside order of appeal 
dismissed for rdefault— Limitation— Death of 
appellant— Appellant if defaulter— Bepceaenta- 
tive*8 tight to come on record. Bee APPEAL 
(GENERAL), No. 33, 96 P.B. 1918. 

(6) Order of, Applioation to set aside, to be 
disposed of on evidenoe properly recorded, not 
on the view of Judge as to applioation whether* 
or not bona fide. Bee GIV. PRO. CODE (1908), 
No. 260-a, 22 O.W.N. 671. 

(7) Plaintiff and defendant present in Court 
— Non-pcoaeoution of oase by plaintiff— Dis- 
missal for default— Bectoration of oase, Appli- 
oation for, if lies. See CiV. PRO. CODE (1908), 
No. 259. 3 Pat. L J. 355. 

(S) Order of, of appeal— If decree within 
meaning of B. 2. Civ. Pro. Code (1882)7-Limi- 
tation for execution of decree not oommenoing 
from dale of order of dismissal of appeal for 
default, bul from date of original decree. Bee 
Execution of Decree, No. 2Lc, 47 Ind. 
Cas. 135. 

(9) Pleader instructed to appear and conduct 
case— Dismissal of suit in presence of^leader, if 
for default— Beviow. Bee Bevibw, No, 5, 46 
Ind. Gas. 493. 

Olimtiial of Bolt. 

(1) Attachment before judgment how affected 
by dismissal of suit— Attachment if continues 
if no oxprGBS withdrawal made at time of die- 
missing suit. See ATTACHMENT BEFORE 
Judgment, No. i, 45 C. 780. 

(2) One of maay plaintiffs present— General 
attorney for absent plaiiitiffs held by plaintiff 
appearing — Di3mi.«>sal of suit for want of prose- 
cution— Dismissed on merits— Second suit on 
same cause of action barred. See CiV. PRO. 
Code (190S), No. 254, 16 A.L. J. 462. 

(3) Refusal to exhibit as evidence document 
produced— Suit if may be dismissed. Bee CiV. 
Pro. Code (1908), No. 281, 2S G.L.J. 24. 

(4) Plaintiff present in Court— No further 
step taken <-Buit dismissed— Dismissal not for 
default. Bee ClV. PRO. CODE (1908), No. 268, 
45 Ind. Oas. 189. 

(5) Plaintiff’s name, Immaterig) misdescrip- 
tion of| For— Legality of. See PARTNERSHIP, 
No. 7-b, mP.L.B. 1917-3 P.W.B. 1918-44 
Ind. Oas. 288- 

(6) Dismissal of suit upon its frame and 
upon the ground of want of evidenoe to support 
plaintib's oase— Appeal by plaiutifl on dismissal 
ot his suit— Leave granted to plaintiff <appe11an|t 
on ground of his not having adduoed evidenoe 
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Dlunliial of Sail— (OoMlttiad). 

to support oass^Sabsequaut suit on subatan- 
tiiilly aamo questioo between same parties if 
not bariea. See BQQ JUBIOATA, Ko. 84*0, 3 
Pat. L.J> 40^ 

Dliqualified Propvletop. 

Court 0 / Wards, Undsr, Suit opainsf— 
Afanoper of Court of Wards, if a necessary 
party-— Bengal Court of Wards Act (IX 
B.C. of 1879), 8s. 6, 6 (e) and 85. 

Wbpre a Court of Wards is iif possession of 
the property of a disqualified proprietor under 
B. 6 (a) of the Bengal Court of Wards 
Aot, a suit brought against such a proprietor 
baaed upon contract may proceed with- 
out causing the defendant to be represented 
by the Manager of the Court of Wards. ^6o 
also has it been held with regard to suits for 
declaration of title to or recovery of possession 
of property that if the suit is in respect of 
property which is not in the actual poasesBion 
and disposal of the Court of Wards under 
Bs. 86 and 6 of the A«}t, then the suit may 
proceed against the proprietor alone. Moham- 
mad Abdui Balam v. KamalamakhI, 46 Ind. 
Oaa. 816. 

MULLIOK and THORNHILD, JJ. 

a 

District Muololpallties Act. 

See BOM. ACT III OF 1901. 

See MAD. AOT IV OF 1884. 

Divorce. 

(1) Judicial separation— Marriage, Dissolu- 
tion of— Adultery and cruelty after sepa- 
ration on ground of— Divorce Act (IV of 
1869), S.IO. 

A wife who has obtained judicial separation 
ou the ground of her husband’s adultery alone, 
is entitled to a dissolution of marriage on proof 
that her husband has again committed adultery 
after the separation and has in addition been 
guilty of cruelty to hor after the separation. 
Ma Thin Kyu v. Mg. Ba Thaln, 45 Ind. Oaa. 
914. 

TWOMEY, 0. J , ORMOND and PRATT, JJ. 

(2) Cruelty, Single aot of, if sufficient to 
grant. Bee BUDDHIST LAW (DIVORCE),* 
No. 2, 46 Ind. Gas. 144. 

Divorce Aot (1889). 

( 1 ) a, 4--High Court, Matrimonial jurisdic- 
tion of— Court if precluded from considering 
provisions of Ss. 4, 6, Christian Marriage Aot 
(XV of 1872)— Divorce Aot and Christian 
Marriage Aot, Bs. 4 and 6, Boope of, Difference 
bfltwedh— Deception, Degree of— Consent- 
Fraud, Nature of, for avoiding marriage. 
See High court (Jurisdiotion of), No. i, 
47 Ind. Gas. 644. 

(2) Ss, 7, ll—Fetitim for divorce of wife 
without mentiomng co-respondent— Leave to 
proceed without respondent to be obtained 
before hearing of peiiiiort—Jurisdictson of 

^ Court to entertain petition without sueh 
leave. 


mirpred Aot (1889)— (Conolikled). ; 

Upon the hearing of a petUioo, presented to 
the Court by a husband for dissolution ' of 
marriage on the ground of his wife’s adultery^ 
fn which the master had directed oitatiods to 
issue even though no oo-respondent was men- 
tioned. leave was asked to proceed without a 
oo-respondent. Beld that the leave could be 
asked for only by an application to the Judge 
on motion fonnded on affidavit before the 
hearing pf the petitioot that the master was 
wrong in issuing the citation, and that the 
Court had no jurisdiotion to entertain the 
petition under enoh oiroumstanoes. Ooz v. 
Ooz, 46 0. 625 » 47 Ind. Gas. 610. 

Fletcher, j. 

(8) B. 10— Judicial separation— Marriage, 
Dissolution of— Adultery and cruelty alter 
separation. Bee DIVORCE, 46 Ind. Cas. 9J14. 

(4) 8. 11. Bee No. 3, supra. 

) 8. IB— Decree nisi — Potcer of High Court* 

A decree nisi can be pronounoed only by a 
High Court under 8. 16, Divorce Aot. Mft 
Walng V. Bbrahlm, 43 Ind. Gas. 619 (F.B.). 
Ormond, parlbtt and Robinson, jj. 

Dooument. 

(1) Alteration in a document— Whether it 
amounts to forgery— Difference of ink— 
Whether a}nounta to matsrial alteration— 
Disposal of autf on point taken by appellate 
Judge— Illegality— Bevision. 

It is wrong to say that because a man alters 
a figure in a dooument, he thereby forges the 
dooumeut, or because there is something in a 
different ink to the rest of the document, there 
must be a material alteration. 

A Judge who disposes of a suit on a point 
taken by himself on appeal, without affording 
the parties an opportunity of proving what was 
necessary to meet the point, was wrong in law. 
Such an error was a good ground for revision. 
Bichay Sukul v. Beharl Baku], 43 Ind. Cas. 
48B. 

Maung kin, j. 

Deference 17 M. 410, Appr, 

(2) Bxecution of, Proof of — Registration 
endorsement, if conclusive prhof of — 
Evidentiary value of— Evidence Act, 8, 67. 

While, under S. 67 of the Rvidenoe Aot, no 
particular kind of proof is required for the 
porpo^ of establishing the fact of exeoution, 
it must nevertheless be shown to the satisfaction 
of the Court that the mark or signature denot- 
ing ezeoution was actually fixed to the docu- 
ment by the peraon who professed to execute it. 

A Court is nos ordinarily bound to treat the 
registration endorsement as oonolusive proof of 
the faot of ezeoution of a dooument and 
especially when there are euspioious oiroum- 
stanoes attending its execution such endorse- 
ment cannot be accepted as proof of ezeoution 
of that dooument. Jagannath v. Dhlraja, 
46 Ind. Oaa. 979. 
liINDBAT, J.O.'^ 
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Dooiiment— (Continit 0 d). ^ i 

(3) AmbiguouSf Inisrpretation ot^EviUince 
q! surrounding circumstances, Admissibility 
of^Evidenee Act, S. 92. 

Where an insferameiifc i? ambiguous or oon< 
tains a desoription which is imperfeot or 
inaoourate as to existing facts, evidenoo is i 
reoeivable of all the circumstaDoea surrounding ! 
the instrument for the purpose of throwing j 
light on its interpretation. Aditya Prasad v, ! 
Mohammad Habarak All Bakhsh, 31 0.0. 
984. 

Eanhaiya Lae. and Daniels, j.cs. 

He/arsncss 22 A. 149 (PC.); 45 C. 3U0 i 
(P.C.), Eel. on ; 22 A. 205 ; 10 O.G- 343, Vist. ; ! 
89 A. 173 (P.C.), E. 1 

(4) Submitted with memorandum of appeal, j 

admissibility of. See APPEAL (OlSNEBAL), < 

N0..37, 150 P.W.R. 1918. | 

(5) Oonstruction of. a question of law — | 
Second appeal if lies. See APPEAL (SECOND 
APPEAL), No. 25, 161 P.W.R. 1918. 

<6) False reoifcals—Fraud. See JUBISDIG- 
TION (OF Civil Coubts), No. 2, 43 Ind. Gas. 
16 . ' 

(71 Pcoduotion of— Refusal to exhibit as . 

evidence — Suit if may be dismissed. See GiV* * 
PbO. OOOE (1008), No. 281, 28 G.L.J. 24. 

(8) Admission of, execution of— Effect of. > 
See Evidence act, No. 23, 22 G.W.N. 444. 

(9) Language of document clear and easily 
applicable to facts of case— Admissibility of 
extrinsic evidence to interpret document. Bao 
Evidence act, No. 15, 40 Ind. Cas. 491. 

(10) Land described in a mortgage-deed | 
ambiguous— Ambiguity of description bearing | 
analogy to the description given in the illus- 
tration to S. 97, Evidence Act— Bight .of > 
person to clear ambiguity by showing the land | 
desoribed in the deed. See EVIDENCE ACT, 
No. 46, 43 Ind. Gas. 721. 

(11) Handwriting in, Comparison of — Only 
documents signed or containing some intrinsic 
statement of identity of writer, if admissible. i 
See BVIDENOE ACT, No. 25, 35 M.L.J. 608. S 

(12) Proof of, for a collateral purpose— Amount ; 
of formalities of proof. See Gift, No, 1, 2i 

O.G. 312. 

• 

(13) Oonstruction of — Grant undertaken I 
Waste Land Rules for fixed term— Assignment 
ol uoeitpired term by document without rcaer ! 
vation of right of renewal provided for in ' 
original grant— Renewal obtained by assignee ! 
on expiry of original terra— Assignment if i 
complete sale— Covenant For renewal if oan be • 
availed of by assignee for his own benefit. Bee ' 
GBANT, No. 3, 9 L B.R. 268. 

(14) Validity of doouraonla of title— Jucisdio- ! 
lion of Revenue Courts to finally determine 
such validity— Jurisdioiion of Civil Courts to 
decide matter exolaftivoly reserved to Revenue 
Oourt. See JUBISDIGTIQN (OF REVENUE 
GOURTB), No. 6, 21 O.G. 3l0. 


Document— (Concluded) . 

(16) Document establishing relationship of 
landlord and tenant— Oonstruction in rent 
suit— /i 0 s Judicata, See Landlord ^nd 
Tenant, No. 38, 43 Ind. Caa, 753. 

(16) Dooumout exhibited by consent in trial 
Oourt— Re jec ill on by appellate Oourt if proper 
—Procedure. See LA'NDLOBD AND Te;^ANT, 
No. 64, 35 M L.J. 11. 

(17) Plaintiff fraudulently made to execute 
a deed of a different nature from that ‘agreed 
upon— Suit to recover property affected— Void 
or voidable. See LIMITATION ACT (1908;, 
No. 149, 23 O.W.N. 93. 

(18) Documentary evidence oonflioting — 
Vo^lue of opinion of trial Judge. Bee Mahq- 
MEDAN LAW (GIFT), No. 1, 28 G.L.J. 806. 

(19) Attestation of document before its execu- 
tion if proper — Nature of— Requirements of 
law as to, if complied with by admission of 
executant— Attestation if deals only with proof 
or validity of doohmont. See MORTGAGE 
(General), No. 13, (1918) M.W.N. 868. 

(20) Gonslruotion of— Sale-deed— Money loft 
with purohasor for disoharge of mortgage. 
See VENDOR AND FUBCnABEB, No, 40 Ind. 
Gas. 361. 

Documentary Evidence. 

(1) Evidence ••Probabilitics-^Oral and docu^ 
nuntary evidence unsaiis/actory-^Conclu^ 
Sion how to be arrived at — Admissions in 
documents, how far binding o ft executants- 

Even in a case where the oral evidence was 
untrustworfeby and the documents recorded 
a state of affairs hard to rooonoile with proba- 
bilitieir', uuIcBB the facts evidenoed by doou- 
mentary and oral testimony are so much at 
variance with kno7/n conditions as to be inca- 
pable of reasonable explanatibr, it is to those 
facts and those facts alono that the Oourt 
must trust to roach a sate conclusion in the 
matter. 

Prima facie a statement contained in a 
document must be accepted a.^ true as against 
the executant, unlet's it oan be shown to be 
false by independent evidence. Irihad All v. 
Muaiaramat Karlman, (1918) M WN. 394» 
28 0.L.J. 173-24 M.L.T. 86»22 O.W.N. 630 
=::20 Bom. L R. 790 » 46 Ind. Gas. 317-31 O. 
0. 86 (P.Ci). 

LORD Buckmasteb, Sib John Edge, 
Bib Walter phillimobe, Bart., 

, Aiih SIR Lawrence Jenkins. 

(2) Evidence Act, 8s, 58, d^^^Evidenee-^ 
Registered mortgage’^ Admissibility of a 
subsequent oral agreement to accept less--- 
8, 93, proviso 4:’--‘Admission on pleadings of 
such agreement-'lf can be acted upon not- 
withstanding 93. 

In a suit upon a mortgage, the defendant 
pleaded a subsequent oral agreement by which 
it was alleged, the plaintiff agreed to accept in 
full satisfaction of bis mortgage a less sum tlyin 
was due under It. The plaintiff had however 



435 


mOBBT OF 0A8i:S« 


496 


Docameatary EMtno^^{€oneludedh 

admitted the said iigreemeal in a oountei- 
statement filed by him in the suit* 

Heldr that the agrrament ie inadmieeible in 
evidence under proviso 4 to 9. 92, as the same 
was one dearly modifying the terms of a 
oontraot in writing. 

Held, however^ that (he proof of such agrea- 
meuUis dispensed with in oonsequeuoe of the 
admission of the plaintiff in the pleadings 
under 8. 58 of the Indian Evidence Aot and 
that therefore ho question of iteT admissibility 
arises herein. Venkata Reddl v. Kappa 
Reddi, (1918) M.W.N. 680#-8 L.W. 400»47 
Ind. Cas. 716. 

ADDUB Rahim and Seshagibi aiyab, jj. 

Rs/evences 0> 231 I 30 0. 725 ! 30 0. 
*738 : 32 Ind. Cas. 956, R. 

(3) .Oral agreement to reoeive less than due 
under registered mortgage— Ad miadon in plead- 
ings of suoh oral agreement— Oral agreement 
if admissible in evidence. See EVIDBNOE AOT, 
No. 18, 36 M.L.J. 555. * 

(4) Not produced at first hearing of suit— 
Admissibility at subsequent stage* See Maho- 
MBDAN Law {GUAKDIANSHIP}, No. 1, 35 
M.L.J.«422. 

(5) Doouoient oonlaitiiag recitals of owner- 
ship of land — Document not inter partes — 
Admissibility, See RES JUDICATA, No. 44, 
132 P.W.R. 1918. 

Oooaments, Conitruction of. 

(1) Usufructuary f nor tgage^ Construction -- 
If contains a personal covenant 

Where a usufruotuary morig'^ge-deed oon- 
lained the following provision 

** At whatever oultivaiicn season in the 
month of Ohitrai in any year after the stipula- 
ted period of ten ycarp, I may pay tbs princi- 
pal amount, you shall at that time rccoive the 
amount, leave the uudermectioned lands in 
my possession and deliver the document also 
to me." 

Heldj that the olauso did not contain an im- 
plied covenant to pay at the end of ten years, 
that the stipulation as to payment was one 
entirely for the benefit of the mortgagor as 
it allowed him to ohonso his own time foe 
payment if ha wished to pay and that to 
construe it as a personal oovenaut would bo to 
destroy the whole effeot of the express artange- 
mont between the parlies. Rengayya Filial 
V. Navaslmma Iyengar, (I918) M.W.N. 672 
*47 Indt Gas. 852. 

PHILLIPS and Kbishnan, jj. 

(2) Kayam Baswatbara deeds— Rule of inter, 
pretation. See Landlobd and TENANT, 
No. 55, 35 M.L.J* 129. 

Eaiement. 

(l) Water, Flow of, from higher to lower 
land^Diversion by owner of higher fancf— 
Omer of lower land, if entitled tg res- 
train diversion* 

ft For jnaoy years water aooumulatiDg on 
htRheic hittd had found its way down aoross 


Eaiement— (Ooficf«di<f). 

ianda of the defendants on to the land of the 
plaintiff, which lay below\ The defendantB 
having stopped the flow of water on. to land 
below their own and diverted it towards the 
east, the plaintiff brought a suit to restrain the 
defendants from diverting the flow on the 
ground of the productive powers of his land 
being thereby lessened : 

Held, that the plaintiff had not proved any 
right which ha could enforoe at law. Thik 
case was really the case of the owner of a 
servient tenement endeavouring to retaliate by 
olaimicg an easement against the owner of the 
dominant tenement. The defendants may have 
acquired a right by prescription to discharge 
surplus water from thoir land on to that of 
the plaintiff but this would not give him the 
right to insist that they should oontlnue to 
do BO for all time. Ballaye Mandal T, Bepbi 
Beharl Mandal, 46 Ind. Oas. 24. 

CHITTY and WALMSLBY, jj. 

(2) Of necessity— Rote it ariees-^Severanee 
of tenantS'^Bight of way, private and 
public-^ Distinction between. 

An easement of neoessity oannot arise 
in any way other than on a severanoe of 
tenants (a). 

Authority explaining the distinotion between 
piivate and public rights of way and the reme- 
dies allowed in each case, respectively pointed 
out (6). Maung Bhwe Dalng v. Ma Thet 8a, 
U.B.R. (1918), 1st Qr., 65»46 Ind. Cas. 327. 
8AUNDBBS, J.C. 

Deferences (a) 4 L.6.R. 216, R. (6) If ]i,'% 
B.R. 134, R. 

(8) Possessory rights iu incorporeal heredita- 
menlB— Right to easement not fully prescribed 
for— Remedy against persona interfering with 
suoh user. See DECLARATORY SUIT, No. 6, 
34 M.L.J. 425. 

(4) Wateroourse, uso of, for more than nine- 
teen and half years — Subsequent interruption 
of suoh user at close of period of twenty years 
—Interruption innoouous. See LIMITATION 
ACT (1908), No. 97, 48 P.R. 1918. 

(6) Righfi of, and trees go with land* by 
pre-emption. See PRE-EMPTION, No. 14-b, 
47 Ind. Oas. 654. • 

(6) -Way, Bight of— Points to be estab- 
lished by plaiotiff. See RIGHT OP WAY. 
No. 1, V2 O.W.N. 922. 

(7) Right to supply of water from natural 
stream— If suoh easement may be acquired. 
See WATER, No. I, 57 P.R. 1918. 

(8) Surface water— Right of owner of higher 
land to disoharge suoh surface water oyer 
adjacent lower land — Inability of owner of ser- 
vient tenement to discharge same— Rise of bed 
of adjacent stream silting — Dominant owner 
not liable to suffer. See WATER RIGHTS, 22 
O.W.N. 666. 
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EaMine&lis let ( 1882 ). 

(1) 8a, 2 (c)i 17 {G)^Sight to u>ater~^Riv» 
water taken through the field of another in 
an .undefined channel for irrigation — 
Enjoyment of right from time immemorial 
•^Presumption of lost grant. 

The plaintiff, who owned non-riparian lands, 
used from time immemorial to irrigate bis 
lands by river water wbioh he took through 
the paddy fields belonging to defendants. The 
water did not flow in a definite ohannel but 
epcead over the whole of the defendants’ lands 
till It overflowed into the plaintiff’s lands. 
The defendants having obatruoted the passage 
of water through their lands, the plaintiff sued 
to establish his right to the enjoyment of the 
river water : 

Held, that the plaintiff, having acquired the 
right and enjoyed it from time immemorial, 
was not prevented from enforcing it by any 
provision of the Indian Easements Act, by 
virtue of 6. 9 (e) of the Act. 

Held, by Beaman, J., that even if it weri a 
right that oould not be acquired as an easem^^nt, 
there was nothing intrinsically un)oaaouab!e 
in it ; but on the contrary it was compatible 
with the usages and sentiments of the agri- 
oultural population in many parts of Indidv 

Held, by Marten^ J., (1) that S. 17 (e) of the 
Indian Easements Act did not apply, for the 
plaintiff’s claim was to river water and to mere 
surface water on the defendants’ lands. 

Per Marten, J.— ’’The presumption of a lost 
grant is one which may be made in India as 
well as in England. It arises out of the strong 
desire of the Courts to find a legal origin for an 
aneient and uninterrupted user. The pre- 
sumption may be rebutted like other presump- 
tions. It also requires certain conditions and 
one is that the right could have been subject 
of a grant.” Janardan Oaneih Khadllkav y. 
Ravjl BhikaJI Kondakar, 90 Bom. L,R. 398» 
42 B. 968 « 45 Ind. Gas. 448. 

Beaman and Marten, jj. 

References 37 M. 304 ; 30 0. 1077 ; 4 G. 
633 ; 6 C. 394, B. 

(2) Ss. 3, 15— Right of fishery claimed in 
tank of certain Mousa by inhabitants of another 
—If such right can be acquired under B. 15. 
Bee Fishery, No. 2, 14 N.L.R. 35. 

‘ (3) B. 4— Hasemenf of light and air —Right 

•to open and shut windows ooer another's 
land, if an easement and if can be aejiuired 
—Kitchen smoke polluting air-^If substan- 
tial nuisance— Injunction, when proper 
remedy. 

Where the kitchen smoke flowing from out 
of certain chimneys in the defendant’s house 
pollutes the air passing into the plaintiff’s 
house and one of the chimneys discharges 
directly into the plaintiff’s window. 

Bold that a substantial and aotionable 
nuisanoe has been oansed in the above oiroum- 
etoooes and that the appropriate remedy ie to 
direct the removal of the ohimneys ae being 
the uuleanoe. 


Baiemedti let < 1888 )--(Oon(inu 4 d). 

A right to open and shut the windows of 
a person’s house is an easement within the 
meaning of B. 4 of the Easements Act for it is 
a right, which the owne^ol the house has, as 
such, for the beneficial enjoyment of his house, 
to do something, i,e,, to swing the shutters 
upon certain other land not his own and such 
a right can be acquired as an easomeat by 
presociption (a). 

Where it is impossible to make an aoourate 
estimate of the pecuniary damage which may 
be sustained by a party by reason of the 
wrongful aot of another, an injunction is the 
most appropriate remedy. Rauga Row Y. 
RamathilakaramAf 7 L.W. 332 *>45 Ind. Gas. 
436. 

Wallis, o.j. and Phillips, j. « 

Reference (a) Drewell v. Towler^ (1832) 3 
B. and Ad. 735, B. 

(4 & 5) S6.'4, 12, 15, 28— Land, meaning of— 
Evidence of user prior to statutory period, 
Admissibility of— Effect of user by tenants of 
dominant tenement— Easement over roof if can 
be acquired >— Easement for sitting, drying 
clothes over roof— Right, of way where delinea- 
tion of path not necessary, Sea RIGHT OF 
WAY, No. 3, 21 0.0. 78, 

(6) B. 7 ib). See MAD. AOT VII OF 1863 
(IRRIGATION OBSS), 7 L.W. 1, 

(7) B. 12. Bee No. 5; supra, 

(8) 8, 16—“ Belongs to Government,^' 

meaning of — Property belonging to Govern- 
ment, Transfer of, to privali persons — 
Thirty or forty years' enjoyment of easement 
against Government at time of transfer— 
Easement if acquired against traneferee 
also. 

The words “ belongs to Government ” in the 
last paragraph of S. 15 refer, not to the time of 
suit, but to the time during which the ease- 
ment is enjoyed 

A servient tenement belonged to Government 
till two years before suit and was then assigned 
by Government to a private persont At the 
time of assignment, the easement had been 
exercised only for 30 or 40 years, and had, 
^therefore, not become absolute as against 
Government. Held that the transfer of owner- 
ship had not the efieot of rendering the ease- 
ment absolute against the transferee because 
of the previous 80 or 40 years’ enjoyment 
against the Government but that the persons 
claiming the easement must make good his 
title by 2a years’ enjoyment against the trana- 
fetee after the transfer. 

Bembfe Where the 60 years’ period has 
nearly expired during Government ownership 
of the land, and the land is then transferred 
by Government to a private party, the acquisi- 
tion of the easement might be held to be 
completed when the defioienoy was made up 
by subsequent enjoyment against the trans- 
feree. SrlnlYgiR Opadya v. Rangaona 
Bhatta, 84 M.L.J. 396»41 M. 689-*46 Ind. 
Gas. 98. 

AYLING andrPBILLIPB, JJ. 
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EitiameiiU lot (1688)— (OofMitiMad). • 

(9) 8a* 16, \l**^Sightof eaaemnt to surplua 
water Jtowiftg in daftned channel — Pre- 
scripthn-^ Grant* Boddii\lttra Nagavya y. 
Baoha Ohanehurama^yja, 33 M.lj.J. 674 • 
(1917) M.W.N. 868«i44 Ind. Gas. 625. Bee 
Final Part. 1917, Ool. 392. 

(10) S. 16. Boe Nob.,2 and 5, supra, 

(11) S. 17. See No. 9. supra, . 

(12) 8. 17 (e). See No. 1, supra, 

(13) 8. 20^Raeonstruction involving change 
in situation of roahandana, whether fresh 
easemnt-^Buiiding up wall so as to block 
roshandans— Injanc^n, Suit for, whether 
maintainable. 

Held, that a reconstruction of a house invol- 
«/ing a change in the situation of roahandans 
does not mean a fresh easement requiring a 
fresh period of 20 years for its acquisition. 

Plaintiff sued for the issue of a mandatory 
injunction to the defendants that they should 
demolish a wall built b:|^ them. It appeared 
that the plaintiff had reconstructed bis house 
and had changed the position of his parnalas 
and roahandans. Defendants had thereafter 
built up their wall so as to block these parnalas 
and roahandane, 

Held, that the plaintiff was entitled to the 
relief claimed. Dharam Das v. Plyara Lai, 98 
P.W.B. 1918»46 Ind. Gas. 985. 

CHE VIS, J. 

Beferencea 7 Bom. L.R, 73, F,\ 26 B. 374; 

4 Bom. L R. 34, Dtss. 

(14) 8. 1l2— Druinope of water— Higher to 
lower land^ Natural right— Scope of— 
Whether confined to surface over flow— 
Water brought down for irrigation— 
Whether right coners— Easement right- 
infringement of— Form of decree to be 
passed, 

Sadasiva Aipar, J.— The term natural 
right ” of drainage strictly so called covers only 
the right to allow rain-water falling on land of 
a naturally higher level to drain off by surface 
flow wherever and along whatever linos the 
water could find its way on the neighbouring 
land. The right to drain off water brought 
according to the custom and usages of the. 
country along irrigation channels upon tho land 
may also be said to be a natural right. 

Phillips^ J, {dissenting),— hn owner of land 
can have no natural right to pass the water, 
which has come upon bis land artificially to 
the adjoining land. Where the upper field is 
watered by irrigation sources, a ri^t to p^ss 
Buoh water away from the field cannot be* a 
natural right but only a prescriptive or custom- 
ary right. 

Per Ouriam,^X) Oder B. 22, Easements Act, 
the easement must be exercised in tho way 
least onerutts to the servient owner and must at 
his request be coofined to a determinate part of 
the servient heritage. 

Injunctions against such easements when 
broken should not descend to details but suould 
b^oonfined to a direction to the defendant not 
to obqtcnot its exercise. 


1 Eftieiiieafe lot (l 888 )H^ 0 nfffifMd). 

* The mandatory injunction granted by the 
lower Oburtfl against the servient omfHf to 
restore the original level of his lands was eel 
aside. Dovaliawmy Mnttltlyan v. Elnttadhl, 
(1918) M.W.N. 167 -28 M.L.T. 210-44 IttfU 
Gas. 500. 

8k4DASIVA AiyAB and PHlLIiIPS, JJ. 

(15) 8* Accessory easement— Basement of 

discharging rain-water from i^ojeeting 
eaves— Accessory easement of going over the 
servient tenement to repair the wall, hot 
allowed. 

The plaintiff, who bad acquired an easement 
of discharging rain-water upon defendant’s 
land from projecting eaves, sued for an injnno* 
tion restraining the defendant from building 
upon his land in suoh a way as to prevent tbi 
plain lif! from going upon it for all tbe purposes 
of repairing the wall which supported tho 
eaves. The lower appellate Oouit granted the 
iniunotion on the ground that the repair of 
the wall was an aoceasory easement to tho 
admitted easement of discharging water through 
the eaves. Tbe defendant having appealed : 

Held, dismiBsing the suit, that to grant any 
relief with regard to the wall was an illegiti- 
mate extension of the doctrine of accessory 
easement, for the wall was not an absolute 
necessity for the support of the eaves. Blmat- 
lal Maganlal Shah v. Bhlkabbal Amrttlal 
Shah, 20 Bom. L.R. 403-42 B. 629-46 Ind. 
Gas. 422. 

BEAMAN and HEATON, JJ. 

(16) B. 24— Right of way over private field— 
Right of public to pass over adjoining land of 
owner who obstructs public way. Bee BIGHT 
OP WAY. No. 2, 14 N.LiR. 78. 

(17) S. 28. Bee No. 6, supra, 

(18) S, 47— Cessation of easement by ag¥ee- 
ment no bar to its resumption— Estoppel- 
Transfer (alutiqal) includes all hinds oj 
transfer. 

Held, following the principles laid down in 
8. 47 cf Act V of 1882, that an easement is not 
extiuguislied when the cessation is in pnrsuanoa 
of a contract between tho dominant and' 
servient owners. 

In iS66, plaintiff’s ancestor entered into an 
Dgreemetit with N, the then owner of the house 
of F, defcurlaut, by which N admitted Aheir 
light to discharge their water through two 
pranaXas on to F’s house« while the other slda 
also agrsecl not to exercise it so long as N or his 
desocudants remained owners of the bouse but 
to resume the enjoyment when the house was 
transferred to yny other person. In 1916 the 
house of N was sold to F in execution of a 
decree against the descendants of N and F wat 
informed of the existence of tbe said agreement 
before the sale. 

Held, that the agreement was binding upon 
F and the plaintiffs were entitled to resume 
enjoyment of^he suspended easement. 

Held, further, that the word transfer 
i^lniigal) was wide enough to include ell 
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Eaiemftnti kci (1883^— (OonclMe2«4). 

alienations vrbether voluntary or iiivoiluniAry. 
Fateh Ohaud v. Paeai Ra ji, :u P.L.R. I9i8 
»45 Ind. Can. G18«CG P.W R. 1918. 

BHADl LaIj, J. 

Eooleitaitloal Law. 

Canon La%v --Established Church— Maning 
^f^>mRoinan Gatholic Church— If aft esiab- 
liahed Church - Voluntary association — 
Rules of —Different from those of the parent^ 
body— Status of association— If altered— 
Spiritual and temporal power a— Distiftction 
between— Whether recognised by the Canon 
Law— Parish Church adopting doctrines of 
Catholic Church— If can set up separate 
rules of discipline-separate rules of disci- 
pline —How to be proved —Question of 
custom— Whether a question of law or. fact 

The Church of England is an established 
Ohutob and is therefore subject to the ordinary 
Courts of Law not only as to matters temporal 
but oven as to matters of doctrine. 

The Roman Oatholio Ghuroh is not an estab- 
lished Church but a voluntary association and 
any member who joins that Ghuroh will be 
bound by any rules which it has framed for its 
internal discipline and for the management of 
its afiaire (a). 

If a branch voluntary association has adopted 
rules which differ materially from those of the 
parent*body, then the members of that assooia- 
tion will not be members of the parent- body 
but will be an independent organisation with 
their own rules 

The Canon Law locogaiaea no distinotion 
between the spiritual and temporal powers of 
the papacy and the episcopate, and a member 
of any Ghuroh which is part and parcel of the 
universal Catholic Church would be bound by 
the Canon Law and the control of temporalities 
vested in the Bishop. 

If a Ohuroh while adopting in the main the 
dootrinea of the Roman Gatbolio Church has yet 
ereoted certain rules different from the rules of 
the Catholio Ghuroh in matters of disoipline 
and management, those rules must be proved 
iu (he same way in which a oustora would have 
to be proved iu a Court of Law. 

Questiohs of custom though they may in the 
end beoome questions of law are at the outset 
neoassarily questions of laot. 

Where an appointment as manager of /i vioar 
in a Roman Catholic Pariah Ghuroh by the 
Bishop was questioned on the ground that be 
was not appointed by the junta oomposed of the 
heade of houses in a village as was the custom 
and that the delegation of any authority by the 
Bishop was only permissive : 

Held (i) that whether the Ohuroh be viewed 
as a branch of the Roman Oatholio Ohuroh or 
as a voluntary association the appointment 
was valid ; 

(ii) that whether the custom was for the 
junta to appoint was one of fact on which the 
finding of the lower appellate Court oannot be 


Eooleafaitloal Lam— {Concluded), 

interfered with in second appeal. Oaipart 
Lonliv. Qonialvei, 6 L.W. 908<*3fi Af.L.J. 
407«(m8) M W.R.849«47 Ind. Cas. 941. 
AYUNG and OOUTTB-TfiOTTBR, JJ. 

References : —(a) Long v. The Bishop of Cape 
Town, (1863) 1 Moo. P.C. (N.B.) 411 ; Merrt 
man v. Williams, (1882) L.R. 7 A.O. 484^, P, 

Ejectment. 

(1) Suit fof -Proof of title— Burden of, proof. 

In a suit in ejectment, the plaintiff must 
prove good title, there is no onus on the defend- 
ant to prove title relatively good or bad at all. 

Where the plaintiff, in an ejectment suit, 
fails to prove title, the fact that he was once in 
poBseseion within twelve years of suit does not 
throw the onus of proving good title on the 
defendant. BapuJI Earayan Ohltnti y. Bhag- 
vant Balwant Ohltnli, 30 Bom. L.R. 346 ■> 
43 B. 857 "45 Ind. Cas. 560. 

BBAMAN and Hlf ATON, JJ. 

(3) Lease, forfeiture of— Rent, non-payment 
of, for two consecutive years— Waiver— 
Transfer of Property Act (IV of 1883), 
S. Ill (p)- Overt act— Institution of suit. 

If rent is olaimed for two oonsecutive years, 
ejeotmeot oannet bo decreed on the ground of 
forfeiture iuourced at the end of the first year, 
because the very fact that rent is claimed for 
the second year, shows oonolueively that the 
forfeiture, if any, incurred at the end of the 
first year, has been waived by the landlord. 

Where the rights and obligatihne of the 
parlies are regulated by S. Ill ig) of the Trans- 
fer of Property Act, there is no determination 
of a lease by forfeiture, immediately on breach 
of ooveuani, but the lessor is required to do 
some aot (hereafter showing his intention (o 
determine the lease ; in other words, the breach 
must be followed by an overt act on the part of 
the lessor before the tenancy can be deemed to 
have determined in the eye of the law. 

Institution of a suit for ejectment is not 
regarded as a requisite act to show an intention 
of a landlord to determine the lease within the 
meaning of B. Ill (g) o( the Transfer of Pro- 
^ party Aot. The forfeiture must be* complete 
'and the lease must be determined before the 
oommenoement of action for ejectment* The 
aot, however, need not be a formal notice to 
quit, and may be a demand for posaessioo, oral 
or written ; wbat is essential is an overt aot, 
which intimates to the tenant the intention of 
the landlord to determine the lease. Homung 
SlDgh v. Janardan Klior Lai Slagh Deo, 37 C. 
L.J. 877 "33 O.W.N. 318. 

MOOKBBJEB and WALMSLEY, JJ. 

References :—16 C.W.R. lOi ( 93 O.L.J. 646, 
B.; 9 A.L J. 794, Appr; 81 M. 408 ; 88 H. 445 ; 
96 M.L. J. 486, DM, 

(3) Suit for— Notice to quit— Registered post 
—Serviee of notioe. Proof of— Evidence 
Aguisite for. 

Where a notice to quit was sent through 
registered post and the poettng was duly prof ad 
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EJaotinoQl; --(Oontifi * 

by prodaofng in Cauct rdfl^ifiterod eitvalope 
with aa aadocBemodt sihid to have bseii made 
by the poatal peon oertifyutg tbe refnsal of the 
addresaee to aooept tUe same. 

Hsld, tbat thodfili tHe evidenoe adduced was 
not legally stiMeient to prove the gerrtoe of the 
notioe, the plaintifi's suit for ejeotmettt should 
not have been dismiased on the ground of the 
servioa of notice not having been proved, but 
that the pUintifl ought to have been given an 
opportunity of proving the sarvide of notice on 
the defendant by producing other evidence. 
KaUmua Khadlm v. Ami^lll and Mahamad 
dayad, 46 Ind. Caa. 917. 

FLBTOHBB and SHAMSUL HUOA, JJ. 

' (4) Suit for^-^Determination of Unaney-~Plea 
of title in third person^Landlord and 
tenantt Relationship oft Proof of. 

In a mixed suit partly for recovery of arrears 
of rent and partly for ojeotment on determina- 
tion of tenancy, the defendant denied the 
plaintid’s title and set up the plea of title in a 
third person : 

Heldt that the plaintiff cannot succeed unless 
and until he proves the existence of the 
relatiohBhip oi landlord and tenant between the 
defendant i^nd himself. Kubcp Nath Singh v. 
Gopal Narain Ram, 46 Ind. Cas. 238. 
MULLIOK and THORNBIIiiD, JJ. 

(4-a) Suit fovt Maintainability of-- Uiufruc^ 
tuary mortgage— Mortgage satiefled— Mort- 
gagee rehieing to deliver poeserston’— 
Ueene ptoflta accruing from date of eject- 
ment euit, Suit for, if lies. 

A mortgagee wheso right to possession is un- 
conditionally and auiomatioally determined by 
the terms of the contract can not claim to 
remain in poeseesion thereafter in spite of 
demand by die mortgagor. The mortgagor oao, 
in suoh a case, sue the mortgagee in ejectment. 

In 1886 plaintiff’s dooeased father mortgaged 
certain Khudkaeht land to the defendant. For 
the satisfaction of the balance due on the 
mortgage, he executed, in 1891, a lease for 14 
years. In 1898 for a freah advance be granted 
a farther term of three years to come into force 
after the expiration of the previous lease. The 
lease expired in 1907-08 but the defendant 
having refused to deliver poBBessioD, the plaiut- 
ifl brought a suit for its recovery in 1908 and 
the euit was decreed. It was oonolusively 
decided in that suit that the doouments of 
1891 and 1898 were uauCruotuai^r mortgages 
and under the terms of the documents, there 
waa to be no aooounting between the patties and 
the amount to be advanced to be deemed to 
have been eatiefled on the expiration of the lease. 
In a suit brought by the plaintiff to recover 
mesne profits accruing after the dato of the 
ptevioua euit. 

BeUl, that the previous suit being in form one 
in ejectment and not one for redemption, the 
present suit for mesna profits was not* barred. 
PapMiiankli v. Yado}t) 48 Ind. Oas. 743. 
MlTTB4,-fi.J.Ot 

as 


EJeotmaiit^(Ocnftn^0cf). 

* (4-6) Oceupamy holding, Purehaeera 
Pailure aft to attorn to landtord’^Sfeet- 
mmt, Suit for, by landlord — BMifdt 
Tenancy Act (1896). S. 88— Suit, filing ef. 
by agent of lady, without authority t Atlega* 
tion as to —Burden of proof in ease of, 

Thera is nothiug in 8. 88 of the Bengal 
Tenancy Act (1885) to warrant the ejaalment of 
the purchasers of an oooupanoy bolding if they 
do not jointly and severally attorn to the land- 
lord within a time to be fixed by the Oourl* 

Where it is pleaded in defence that a suit for 
ejectment had been filed by the uaib Of a land- 
lord, who is a lady, without her knowledge, 
the onus is on the dofenoe to prove affirmatively 
that the plaintiff was ignorant of the suit. It 
was 'not enough to point to a few facts which 
give cause to suspect that it was the naib who 
instituted the suit and then to oali upon the 
plaintiff to prove that she did authorise the 
institution of the suit. GIvibala Dasl T. 
KudvntQila Pavamanlok, 47 Ind. Gas. 676. 
Walmslbt and Panton, jj. 

(5) Presidency Small Cause Courts Act (XV 
of 18821, 8. il— Suit in ejectment 'Pro- 
perty whose annual value at rack-rent 
exceeds Rs. 1,000,’ meaning of-^-Renialof 
portion of property in actual occupation of 
tenant less than Rs 1,000— Jurisdietion of 
Small Cause Court to try suit— Question of 
title, when can be gone into by Small 
Cause Court, 

Where a suit was brought under 8. 41 of the 
Frosidenoy Small Cause Coucis Aot to ejeot 
a tenant in oooupaiion of a portion of a house 
and the annual rental nf the entire house 
exceeded Rs- 1,C0Q but the annual rental of the 
actual portion of the hou^e in the occupation of 
ibe tenant was muck less than Bs. 1,000. 

Held that the suit had reference only to the 
portion of the house in the tenant’s possession 
and that therefore the annual rental of that 
portion alone determined the jurisdiction of the 
Court under 8. 41 and that the Small Oauee 
Court bad jurifdiction to give a decreo fpr 
ejectment. 

Where a Small Canro Court goes into a ques*^ 
tion of title to enable it to exorcise its jurisdiq* 
ticn, its ordrt cannot be set aside as being 
without jntisdiotion. In re Yeokatafama 
Chetly, 7 L.W. 610. 

KBISHNANi j. 

(6) Landlord and tenayit— Revenue sSiif for 
•enhancement of rent of occupying tenanif— 
Benial of occupancy and claim of proprie- 
tary status by tenants— Civil sntf for eject- 
ment— Admission by tenants of occupancy 
status before judgment— Liability of tenants 
to forfeiture^ 

In a revenue suit by a landlord for enbanoC'* 
n^ent of rent against his ocoupanoy tenant, the 
latter denied his oooupanoy, and claimed a pro- 
prietary status. The Revenno Court referred 
the landlord to a civil suit and the landlord 
relying on the defendant’s denial of occupancy 
statue, sued lor his ejaetmeot on the ground of 
his being a treepasasr. In the first Court tha 
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BjMfcment (Continued) . 

tenant admitted befoce judgment that he had 
only an oooupanoy etatn^. The ficst Oonct 
found that the tenant bad only oooupanoy light 
and no proprietary status and gave the landlord 
a declaratory decree, but the appellate Oourt 
decreed the tenant’s ejeatment. 

HM that the first Gonrt’a decree deolaring 
the status of the patties v^as proper and that 
the tenant was not liablo to forfeiture of his 
oooapancy tenure in oases of this kind. Fakir 
V. Wailr Khan, S3 P.R. 1918a46 Ind. Oas. 
106. 

IiB-BOSSIGNOIi, j. 

References 34 Ind. Gas. 181, 43 P.W.R. 

1913 ; 86 P.R. 1885 ; 6 0. 55 : 6 0. 486 ; 8 G.L. 
R. 150 ; 80 P.W.R. 1910 ; 34 G. 933 ; 3 O.W.N. 
755 3 C.W.N. 393 ; 34 M. 165. Dist. 

(6>a) Adverse possession^ Effect oft on land- 
lord’s remedies^^Ejecimsntt Suit for^ after 
acquisition of adverse title by occupant, 
if lies* ^ 

After the acquisition, by the oooupant of 
land, of title thereto by adverse possession, 
the real owner of it loses the option, he had 
before such acquisition, of treating the ooou- 
pant as a trespasser and suing him for posses- 
sion and damages in the Civil Oourt or of 
treating him as a tenant and of suing him for 
fair occupation rent. Any proceedings the 
real owner might take, after such acquisition, 
in a Revenue Court to eject the occupant by 
notice, as if he were a tenant-at-will, would be 
without juriadiotion, Bheo Goblod y. Amblka 
Praiad, 47 Ind. Gas, 930- 
Kanhaiya Lal, a.j.g. 

Rs/srsnes :'-30 Ind. Gas. 680s 16 0.0. 163, 
R. 

(7) In Malabar redemption suits are by 
statute treated as ejectment suits— One decree 
in ejectment provided. Bee MAD. AGT I OF 
1900 (Malabar Compensation for ten- 
ants’ Improvements), No. 6, (1918) M,W. 

N. 661. 

(7-a) Decree for, Execution of— Judgment- 
debtor, Payment by, Neoessity of — Under 
rpivat. Payment by, Validity of. Bee BEN. 
AGT VIll OF 1886 (TENANCY), No. 33-a. 37 

O. L.J. 478. , 

(8) Ejectment by notice is inadmissible 
where /ent is deliberately favourable under 
provisions of Oudh Rent Aot. Bee OUDH 
AOT XXII OF 1886 (RENT), No. 3. 44 Ind. 
Oas. 644. 

(9y Mortgage with mortgagee in possession— 
Lease on monthly rent to mortgagor— Agree- 
ment to oredit rent to interest* due under 
mortgage-deed— Registration of mortgage- deed 
and rent-deed on same day— Suit for eviction 
of mortgagor and for arrears of rent— Transac- 
tiohs different— Relationship of landlord and 
tenant. Bee Appeal (Second Appeal), 
Ko. 95. 161 P.W.R. 1918. 

(10) Ferpesual lease taken by one oo-sharer 
from some of other co-sharers— Lease if binding 


BJeetment— (Oonfinifeii). 

on remaining oo-sharesa— Proper decree in such 
cases, where remaining oo-shacers sue to eject 
leasee. See OO-BBARBBB, No. 6, 36 MX.J. 
403. 

(11) Plan of suit for— Numerons parties— 
Procedure— Frame of suit. Bee HINDU LAW 
(Reversioner), No. d, 34 M.L.T. 439. 

(13) Forfeiture for non-payment of* rent 
under express covenant— Ejectment suit— 
Inclusion in suit of claim for rent for period 
subsequent to default— Failure of ejectment 
suit on account of claim made for rent— 
Forfeiture waived 6y such claim. See LAND- 
LORD AND Tenant, No. 24, 43 Ind. Oas. 614, 

(13) Oooupanoy holding— Usufruotuary mort- 
gage of the holding— Landlord’s consent not* 
obtained— Death of tenant without heirs— 
Landlord’s right to eject mortgagees. Bee 
Landlord and Tenant. No. 83, 44 Ind. Oas. 
721. 

(14) Consent decree between landlord and 
tenant providing ejectment of tenant in case 
of his refusal to cultivate— Nature of the clause 
—Landlord's right to sue for arrears of rent. 
Bee Landlord and tenant, No. 34, 44 Ind. 
Oas. 926. 

(15) Whether co-sbaree landlord-oan eject a 
tenant— Partial ejectment of tenant, whether 
valid. Bee LANDLORD AND TENANT, No. 89, 
45 Ind. Oas. 496. 

(16) Burden of proof on landlord. Extent of. 
See Landlord and Tenant, No. 53, 7 
L.W. 194. 

(17) Suit for, between landlord and tenant— 
Parties to suit. Bee LANDLORD AND TENANT, 
No. 72, 3 Pat. L.J. 88. 

(18) Ejectment suit— Licensee not entitled 
to notice to quit. Bee LlOENBEB, No. 1, 46 
Ind. Cas. 817. 

(19) Suit for, Decree for redemption, 
whether valid. See MORTQAOE (REDEMP- 
TION), No. 9, 44 Ind. Gas. 921. 

(30) Suit for ejectment of licensee ih posses- 
sion— Necessity of notice to quit. See NOTICE 
TO QUIT, No. 3, 37 O.L.J. 528. 

(21) Suit for, of under-raiyat— Notice to quit 
signed by one oo-sharec landlord— Validity. 
Bee Notice to Quit, No. 3, 28 O.W.N. 76. 

(23) Under-raiyat’s interest if heritable— 
Form of decree in suit for ejectment against 
desoqpdants of tenant holding under Sthayee 
Karsha Kabala from person whose interest is 
described as kayemi karsha yofs— Right of 
occupancy tenant to grant heritable under- 
raiyati interest— Raiyat holding at fixed rata 
ol rent if may create permanent heritable 
interest in favour of his grantee an under raiyat. 
See OCCUPANCY TENURE, No. 9, 37 O.L.J. 
579. 

(93-a)'Ot trespasser- S0venae Oourt, joris- 
diotion of, re. See JUBIBDIQTION (RBVBNUE ^ 
OOURTB). No 4-a, 46 Ind.^ 0 m» 548. 
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BJooliu8iil«*-(Oo|iti2ii(l0d). . 

(98) Landlord floing* ieoanft In .ej^otment— 
Denial of landlord'e itiile^AsBertion of denial 
in plaint— -Suffioient in^ntion to determine 
lease— Forfeiture. See Tbanbfbb OF PRO- 
FGBTY ACT, lYo. 93, 30 Bom. L.R. 29. 

Ejeotmont Balt. 

Bl^litting up of oooupanoy holding by several 
transferees of a holding — Landlord’s right in 
regard to the holding as a whole. See 
LANDLORD AND TENANT, No. 36, 43 Ind. Gas. 
377. • 

Eleotlone. • 

(1) AfuntetpaZ EUciion Soll'^Expunging 
names of certain voters from such Roll — 
Disqualifications precluding names of such 
• persons from being on Roll^ Occupier 
under Calcutta Municipal Act, Connotation 
of^^Notice of claim to he voter t contents of^ 
Ratesi Persons actually liable to pay^ to 
Municipal Corporation^ for eligibility as 
voters-^Deciaion of Chairman refusing to 
expunge. names of cirtain voters from Roll 
— Jurisdiction of High Court to interfere 
with decision under 8, 46, Specific Relief 
Act-^Caleutta Municipal Act (III of 1899). 
8q. 3 (30). 37, 47. Seh. IV, rr. 3. 8 (1). 

A voter of a particular ward and tbo silting 
Oommissioaer for another ward, who also 
Intended to become a candidate for election as 
a Commissioner for the latter ward, obtained a 
rule to show cause why the names of oortain 
persons should not be expunged from the 
Municipal Eleotion Boll for the ward for which 
he was a* candidate. It was contended that 
the decision of the Chairman of the Corporation 
refusing, after oonsideriug the objectors’ objeO' 
tion, to expunge the said names was final and 
that the High Court bad no jurisdiction to 
deal with the matter and that the objector did 
not come within the provisions of S. 45, 
Speoifio Belief Act. Held chat, as there was 
no provision in the Municipal Act expressly 
making the decision of the Chairman final and 
as the Municipal Aot itself gives to a person in 
the position of the objecting candidate a right 
to object, before the Chairman or his Deputy, 
to votes that are put upon the Election Boll, 
the High Court had jurisdiction to interfere 
in the matter and the applicant fell within 
B. 45 (a) of the Speoifio Belief Aot (a). 

Held, also, that to entitle a person to an 
ooni'piet’s vote in respect of the premises ooou- 
pied by him,' for which premises ho is entitled 
to an owner’s vote, such porsou munt either 
pay rent to the owner or be liable lo pay rent, 
and only then oould his name bo on the Muoi* 
oipal Election Boll as an occupier. 

Held, further, that where voteys have to give 
written uotioe of their claim to the Chairman of 
the Corporation under the provision of r. 3 (1) 
of Seh. IV prior to a nortaiii date and have 
given it, the fact that they have so given the 
notice would be siiffioient whether they signed 
the notice or not, it being upon the person 
objeoting to their votes to prove that thhy have 
not oomplied with the provisions of the Aot or 
*tbe rules. 


Bieetloii9*(CofUtBifeil). 

* BM, again, that the only persons to whom 
r, 8 of Bob. IV applies are persons, who am 
actually liable for the rates in respeot of th4 
six months for wbioh they are alleged not to 
have paid them. 

Held, also, that the mere faot that persons 
occupy fiats or, portions of a bouse sub>divided 
into and used as flats, whioh are not separately 
numbered as suoh and are not separately 
assessed as suoh in the reoords of the Corpora- 
tion, would. not make them assooiations of 
individuals within the meaning Of 8. 87 of tte 
Oaloutta Munioipal Aot. 

Held, further, that the word " oooupier,** 
used in both the sub-ols. 3 (t) (a) and (3) (i) (e) 
of a. 37 of the Oaloutta Municipal Aot, means 
an oooupier in the ordinary sense and not os 
defined in B. 3 (30) of the same Aot, and that 
the only person who falls within snb-B. (8) (if 
(c) of B. 37 is a person who occupies a building 
separately numbered and valued for assessment; 
ip re Burendva phandra Gboie, 45 0. 960. 

References ;-39 G. 754 ; 16 C.W.N. 473, F. 

(3) Calcutta Municipal Act (III R, C, of 
1899), Sch. V, r. Requisites of valid 
nomination paper-^Candidate, description 
of — Description in the tetter, whether 
87ijfficieni^ Proposer, seconder and approver 
^Proposer or seconder whether can be an 
approver— Approver being a firm nameg 
Effect of. 

The appellant, a candidate of Municipal 
election, sent in his nomination papers consist- 
ing of a letter signed by himself ^dressed to 
the Chairman of the Corporation of Calcutta 
and three forms of a nomination paper all 
stitched together. The first form contained the 
name and address of the candidate and also the 
statement that he was Voter No. 1653 of Ward 
No. 6. It also contained the signatures with 
names and addresses of the proposer, seconder 
and of 18 approvers, the seoonder being one of 
the approvers and the approver No. 15 being 
the name of a firm. The other two forms did 
not contain tbo name either of the candidate, 
the proposer or seconder, but contained the 
signatures of some approvers : 

Held— That the nomination paper was invalid 
in law inasmuch as it did not ^oontaia the 
desoription of the candidate. * 

Bob, V, r. 2 of the Oaloutta Munioipal Aot 
contemplates that a nomination paper ehonld 
be self-contained and complete in itself and so 
the * letter oould not be taken as part of the 
nomiration paper : 

Held also— That the 3nd and 8rd forms oould 
not bo taken as part of the nomination paper 
inasmuch as Jhoy did not contain the name of 
the oaudidate. 

Held further — That the nomination papSr 
was bad in law inasmuch as It did not contain 
the signatures of 18 approvers in addition to 
those of the proposer and seconder. 

It is oleae from Boh. V, r. 3, that if a person 
signs a nomination paper of a'eandidate, either 
8B a proposer or seconder, he oannot also sign 
it as an approver. 
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EleotlonB-*(Con^infie<0. 

Signafturo of approver No. 16 uot beinR that 
of an individual was bad iu law and should bo 
rejected. 

Pttf Woodrofffif J.— Aliornativa homination 
papers may be sent to the> Chairman, so that if 
one is held, cither in whole or \n part, to be 
invalid, the other may bo uaod* In ouch oasr, 
however, each iiamiu<iUoM paper nhould be 
complete in itself. 

A candidate may also send in a nomination 
paper with names of more than 18 voters as 
mentioned in the rule, in order to meet the 
Case of possible objeotiouu to any of the voters 
whoso names appear upon the paper. In such 
a oaee more than one nomination paper may be 
used, bus tho papers must be oouueoied (other- 
wise than as here by mere pinning together). 
That oonneotion is elleoted by placing on each 
paper the name, dc-xription and address of the 
candidate as appearing on the first paper. 
Naveodra Nath Hitter v. Radha Churn Pal. 
n O.W:N. 943-28 G.L.J, 269. , 

SANDERSON. G J. and WOODROFPB. .1. 

(3) Calcutta Municipal Act (HI B.C. of 1899), 
S. 56. Sc/’i. V, r. ^^Spczific Relief Act 
(I of lb77), Ss. 46, 50^Public Officer, 
failure of, to excrcii^e a discretion-- Notni- 
ttatinn paper— ^Description of the candidate 
— Uai Bahadur, if sufficient description — 
Dr,lay in presenting the petition, effect of— 
Infriictuous order, whether ought to be 
passed 

The appellant scut in his nomination paper 
on the 14th March 1918, in which be wac des- 
cribed as Bahadur and it was also staled 
that ho WAS voter No. G79. On the 16th March 
a list of nominate-1 oaudidaias was published. 
On ths iBtb Macoh judgment was delivered 
by tho appeal Court in the election case of 
Nareudri Nath Miiter. Ou tho aftornooo of 
the same day the applicant (respondent iu 
this case) applied to the Chairman of tho . 
Corporation to reject tho nomi nation paper of j 
tho appellant on the ground that the nomina- 
tion paper did not contain the description of 
the appellant. The Chairman declined to 
entertain the application on tbe ground that it 
was too late. O.i the morning of the 19tb 
Maroh a petition w.';.3 presented by the applicant 
before Gbau'&huri, J., and a rule was issued on 
the appellant rciarnable at 4 p.ra. on the same 
day tashow cause why his name should not be 
expunged from the list of nominated candidates 
and the rule wtis made absolute* In pursuhnoe 
of this the appellant’s name was takenjmt of 
the list. On the 20bb which was tho day fixed 
for the election, tbe respoudeTit being the only 
nominated oandidutc was elected Commissioner. 
This appeal was filed on tbe 20*th March and 
oAma on lot hearing on tho 2l8t after the 
election had taken place : 

Held -That an order overruling tho decieion 
of Glmudhuri, 7., would beinfruotuoue { for the 
appellani's name had been expunged from the 
list of nominatq^ candidates, the election had 
taken without the inclusion of the appellant’s 
name in the list of candidates and the appeal 


Bleetloai— (Concluded). 

Ooutt had. in this appeal no power to set that 
right, and so the appeal must be dismissed. 

The Court’s order ought to have been limited 
to a direction to the Chairman of the Corpora- 
tion to exercise his jurisdiotion and to hear and 
to determine the application which had been 
made to him and which he had refused to 
entertain on the ground that it was too late. 

Tbe Court will, in all oases, regard its 
exercise of the extraordinary jurisdiotion as dis-' 
oretional, and 'subject to oonsiderations of the 
importance of the particular case or of the 
principle involved in it, of delay on the part of 
the applicant, and of his merits with respect to 
the case in which tbe interference of the Court 
is sought. Should other special causes appear 
for, or against, tbe Court’s intervention*, due, 
weight is to be given to them, regard bein^ 
always had to the principles already enumerat- 
ed (A). Ral Bahadar ManI Lai Nahar v. 
Mowdad Rahaman, 22 C.W.N. 951. 

Sanderson, c.j.^and Woodrofpb, j. 
References:— (a) 7 B. 341, 22 C.W.N. 

943, Dist> 

(4) Rice, Contract for sale of, milled by 
seven firms— Provision for breakdown iu mill— 
Delivery of rice milled by a different firm — 
Acceptance of same by purohaser -^'Breakdown 
of that mill, if seller absolved from liability — 
Construction of contract— Breach of contract, 
If failure amounts to. See CONTRACT, No. 7, 
47 Ind. Oas. 641. 

(6) Grounds for avoiding election tb Munici- 
pality — Provision against corrupt practices — 
S. 56, Calcutta Municipal Act, Bee CORRUPT 
Practices, 22 O.W.N. 678. 

(6) Usufructuary mortgage — Mortgagor in 
possession for stipulated rent — Provision in 
case of default for recovery of possassion by 
mortgagee and for interest— Decree according 
to stipulation obtained by mortgagee on default 
— Non-satisfaction of decree for rout but posses- 
sion taken— Mortgagee’s right t.o df.maad pay- 
ment of amount of decree for rent together with 
interest before redemption— Merger in decree of 
amount claimed— Bight to amount if decree 
barred —Election of remedies. See MOBTOAOB 
(REDEMPTION). No. 16, 36 M.L. J. 414. 

Electricity Act. 

Bee ACT IX OF 1910. 

Employer Aod Employee. 

Injury to person using Munioipal road under 
repair owing to negligence in keeping it— 
Municipality how far exempt from liability by 
reason of employing independent contraotor to 
do repair. See TORT, No. 1. 41 M. 688. 

Eacroaohment. 

(1) By tenant on neighbouring land of stran- 
ger— Presumption of acquisition for landlord’s 
benefit— Presumption rebnttable. Bee LAND- 
LORD AND TENANT, No. 60, (1918) M.W.N.« 
88 . 
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BoQVoaohmenli— 

(3) Boilding dreotdd on vSBftge HhftmiUt— 
Bight of some of proprietaty body to sue for 
its removal withont proof of special damage. 
See PUBIilO NUISANCE. No. 1. 176 P.W.R. 
1918. 

(3) Ohajjas, Gonstrnption of, projecting over 
neighbonriag plot of land— Bight of owoer of 
such plot to have them removed. See Tees* 
PASS, 47 Ind. Oas. 960. 

« 

Endowment. 

Deed of endowment by pardanashin lady 
—Teat of validity. Bee WILL, No, 8, 44 Ind. 
Gas. 645. 

• Enfranohliement. 

Of service inam— loam lands, if voat in joint 
family only or also in divided branches of 
original granted. See SERVICE INAMS. No. 1, 
(1918) M.W.N. 849. 

English Law. * 

Purohaae of property by husband in name 
of wife— Advanoement, Presumption as to— 
English Law, Applioability of, to India. See 
Advancement, 47 ind. Gas. 376. 

Enhancement of Rent. 

(1) J^nhaneemenf— Oocttpancp raif/ai’^Benffal 
Tenancy Act (Vlll of 1886), S. 29— floWiwg, 
area oft change of* 

The arga of the holding was desoribed in the 
dakhilaa given to the teoant and in tho papers 
kept by the landlord as 7} bighas and in 1309 
(1903*8) there was a fresh survey made by the 
landlord when the area was. found to be 94 
bighas. In 1311 (1904'5) tho tenant Hireod to 
pay him rent at the rate of Rs. 16-14 as. per 
annum for the holding as found by measure- 
ment in 1309. Before 1309 the rent was at the 
rate of about Be. 1-C4 as. per bigha but iu 
1311 the rent tfooording to the agreement was 
at the rate of Be. 1-124 per bigba. In 
a suit by the landlord for recovery of root at 
the rate of Bs. lG-14 as. per annum for three 
years : Held, the agreement was made in viola- 
tion of 8. 39 of the Bengal Tenancy Act (a). 
Bonaulla Bavdar v. Bhagabatl Debya Ohow- 
duranl, 28 O.L J. 142. 

Walmsley and PANTON, JJ. 

Sefereneei-^ia) 22G.L.J. 88, DisL 

(2) 8uU for ^Tenant shown to Mve asserted 
right to hold at unalterable rent moro than 
13 years before suif— Tiffs by adverse 
possession if arises — Change of case on 
appeal, if should be allowed* 

Where the rent of a tenancy is enhanoi bio, 
an assertion by the tenant, that his rout cannot 
be enhanced, not followed within 13 years by a 
suit for enhancement, does not confer on the 
tenant a right to hold the land at a permanent 
rent. * 

, In this base, it was held that the lower 
appellate Ooutt bad erred in aoeepting and 


EohanedmcBt of Beat— (Cone/«dsd). 

acHnli^ upon a oaee made in that Oonrf , but noi 
in the trial Ooart. Sahavaje BlMMift 
Kiehore Matilkya Bahadur y. Muneht 
Mahamed DouUt Khan, 32 O.W.N. 666 - 48 
Ind. Oas. 59. 

Sanderson, o.j. and Tbunon, j. 

Ili/trenees:-M O.L.J, 161 , 163. 140 : 1 ^. 
W.H. 099 , Dial.; 91 B. 394 ; 97 B. 616 . S. 

(3) Presumption arising from payment of 
uniform rent when rebutted. See BEN. AOT 
VIII OP 1886 (Tenancy), No. 26 , 22 O.W.'Nf. 

321. 

(4) Presumption arising from payment of 
uniform rent when rebutted. Bee BEN. ACT 
VITI OF 1885 (Tenancy), No. 26, 33 O.W.N. 

322. 

(5) Suit for— Bengal Tenancy Act (1886^, 
S. 30, Under— Presumption in, under 8* 80^ 
Payment of rent at uniform rate for 30 yean 
— Proof as to— Rent receipts, ValUa«nf, when 
Zsmindars papers, such as ohitta, evidence that 
fact. Bee BEN. ACT VIII OF 1886 (TEN- 
ANCY), No. 13-0, 22 r.W.N. 999. 

16 ) Invalid contract for enhancement of rent 
—Whether B. 37, Bengal Tenancy Act, is a 
bar to a suit for enhancement of rent. Bee 
BEN. ACT VIII OP 1886 (TENANCY), No. 14, 
44 Ind. Gas. 392. 

(7) Usage lo pay^'enhanoed rent— Contraot to 
pay enhanced rent, presumption as to. See 
MAD. ACT I OP 1908 (ESTATES LAND), No. 8, 
7 L.W. 477. 

(6) Suit fur enhancement of rent— Possession 
by tenant of land in excess of formerly under- 
stcocl area— Burden of proof on landlord. See 
BURDEN OF PROOF, No. 2, 22 O.W.N. 826. 

(9) Alienee of righi.s in soil— Kadtm Ihamdar 
— Right of such Inamd.ir to* enhance rents of 
permanent tcuauts. See LANDLORD AND 
TENANT, No. 4, 20 Bom L.R. 16. 

Eulargemeut of Time- 

(l) Ee vision — Decree fixing a date for pay- 
ment of money— Suit to bem dismissed if 
money not paid on date fixed^Part of 
decree-^ Court has no jurisdiction to extend 
the time so fixed, • 

Where a decree embodies oerlain oonditions 
and provides that a suit shall stand dismiased, 
if those conditions are not complied with.-e.g., 
whore the date is fixed in the decree for paying 
in money and, iu the event of non-com pi iaooe« 
it is provided that the suit shall be dismissed^ 
the Court has no jurisdiction to interfere with 
the decree by altering aqy of the oonditions* 
namely, by extending the time. 

There is no distinction in this respect between 
I a decree for pre-emption and any other deoree. 
The only exoeption is that of a mortgage-decree 
in which time may bo extended by virtue of 
? the provisions of 0* XXXIV of the Code of 
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EnUrgemeiit of Tlmo-— (OonciudoJ). 

Oivil Prooeduce. SftJJadl Bedam y. Dllawar 
HaBaln, 16 A.L.J. 6a6»10 A, 579<»17 Ind. 
Oas. 4. 

BICHARDS, C J. and BANERJI, J. 

Reference : — 15 A.L.J. 511, B. 

^9) Extenaion of time fixed for payment — 
-Deoree beooming Onnf'— Power of Court to alter 
terms of decree. See Pre-emption, No. 11, 
16 A.L.J. 893. 

Bqalty of Redemptloo. 

(i) Mortgagee when oan purchase equity of 
cedemption^Mortgagee if holds equity of re- 
demption as trustee for mortgagor. Bee 
MORTOAGB (REDEMPTION), No. 5, 27 G.LJ. 
; 431. 

(3) Purchaser of portion of^Mortgaged pro- 
perty, Sale of. If oan objeot to. Bee MORT- 
GAGE (Bale), No. 6-a. 47 Ind. Gas. 374. 

Erf Of of Lav. * 

Legal inference drawn from proved facts 
when an. See Appeal (seoond appeal). 
No. 6-5, 18 Ind. Gas. 49. 

Eloheat. 

Escheat to thi Crown — Right of Zamin- 
dar^Residents in houses on the abadi in 
village Sakitra^Righls of such residents^ 
Death without legal heirs. 

Two persons, D and M, Bahukars by profes- 
sion, were owners and occupiers of a house 
situated within the limits of a village, known 
as mauza Sakitra, and also within the limits 
of the town of Gobardhan. D and M died in 
that house without leaving any heirs. The 
Oolleotor of Muttra, represeutiug the Secretary 
of State for India, took possession of the house 
and its site as the ultimate heirs to tbii property 
of a deceased person. The plaintiff, the 
Bharatpur State, claimed the site as Zemindar 
and asserted that D and M wore owners of 
only the materials of the house with a 
right of residence therein, but bad no right 
to transfer the site or the right of residence. 
The defendant, on the other hand, contended 
that the house being situated in a town, 
the oVnors ^f it were also owners of the 
Bite and consequently the house cdoheated 
to him. The plaintiff’s case rested on two 
Beta ot documents, namely, tbea ottlement 
papers prepared in 1850 A.D., and the wajih- 
id-are of 1877 A.D. The waj%b*ul-are provided 
that residentB in houses of mauza Sakitra, 
though their bouses might form pai^t of the 
town of Gobardhau, had no proprietary rights 
in anything except the materials* thereof, and 
they could not sell the site or the right of 
tesidenoe on the site S and that, in the event of 
the death of the occupier of such a house wiih- 
ont legal heirs, the proprietor of mauza Sakitra 
would be entitled to possession of the house 
along with the Bite. Under the documents of 
1850 A.D., the Goverument conferred on the 
Bharatpur State revenue free proprietary rights 


Esohoat-^(Oone2nded) . 

over the soil of the five biswa mahal of mausa 
Sakitra Held, upon the facts and the evi- 
dence in the case, that I) and M were limited 
owners of the house and ^hat the effect of the 
settlement of 1860 A.D., was to grant to the 
Bharatpur State proprietary rights in the abadi 
of mauza Sakitra, and that*, therefore, the 
Bharatpur State was entitled to the house and 
the site of the house. Bharatpnr State y. 
Seovetary of State, 16 A.L.J. 663««47 Ind.' 
Gas. 823. » ^ 

PlGGOTT and WALSH, JJ. 

Reference 33 A? Ill, AppU 

Bstetes Land, Madras. 

See Mad. Act I of 1908. 

Estates Partition. 

See Ben. Aot V of 1897. 

Estoppel. • 

(1) Evidence Act (I of 1872), B. 116— 'Esfoppel 
by representation or action causing another 
to change his position^ Conveyance by 
person entitled by estoppel’-^Qives transferee 
good title against those bound by the estoppel. 
The doctrine of oatoppel is based upon the 
change of position brought about by the 
reprosontations or actings of the person bound 
by the estoppel. 

Estoppel applies net only in favour of the 
person induced to change his or her* position, 
but also of a transferee from such person, and 
it binds not only the person whose representa- 
tions or actings have created it, but all claiming 
under him by gratuitous title, 

The estates of B, a Raja, were taken under 
Govornmont mauagement under the Encum- 
bered Estatoa Aot. The Manager appointed, 
who bad power sale under the Act, |put up a 
village to sale. B bought it benaml in the 
name of K. but the manager never executed any 
oonveyance to K. Thereafter the management 
was removed and B restored to his estates. K 
having died, B procured E’s heir, L, to convey 
the village to B’s illegitimate daughter R. 
After B’s death, B conveyed to B, who sued 
B'b heir, J , for possession. Held that J was 
estopped from donying B’s title. Jatfannath 
Prasad Singh v. Syed Abdallah, 16 A.L.J. 
676»38 G.L.J. 192-35 M.L.J. 46-(1918)M. 
W.N. 406-24 M.L.T. 62-45 G. 909-8 L.W. 
163-30 BonuL.R. 861-22 G.W.N. 891-6 Pat. 
L.Wi 83 (P.O.). 

Viscount Haldane, lord Dunedin, 
Lord Sumner. Sib .John Edge and 
Mr. Amber ali. 

Ri»fer0nee:-(1899) 19 I.A. 303 - 90 0.396, 

B. 

{8f Mortgage Regiatration Property not 
in existenee, Inclusion of-^Evidsnoe Aet 
(I oy 1872), S. 116— Estoppel, if could be 
invoked to defeat provisione of BegUiration , 
Aet-^Fraud on the Regietfation Laiff— 
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445 'OlffBBT 09 QkBABi: 

H|lopptl-*(CofU<iiii0d). 


OnuB to prove the ewietenee of proper^ 
mniionedin mortgage-deed* 

The peedeoeasors ol defendaots-respondenta 
oxaoated a mortgaga ih favour of the plaintifis- 
appollanta on 15th April 1902. The mortgaged 
properties laoloded a plot of rent free land in 
the Diatciot of Bnrdwan. about 1 bigha in area, 
and butted and bounded aa deaoribed in the 
mortgage-deed. Tl^e said deed of mortgage 
was registered at Burdwan. One of the defend- 
ants pbntended that the mortgagors never 
possessed the said plot of land nor did suoh a 
plot of land ever exist, that.it was a flotitious 
plot mentioned in the said deed of mortgage in 
fraud of the law of registration and that the 
registration was thus invalid and so the plaint- 
i^ oould not get any relief in respect of the 
same. 

Held, that the onus lay on the defendants to 
disprove the existence of the plot of land in 
1903. 

Held, further, that the defendants failed to 
disoharge the onus and tfaftrefore the suit should 
be decreed with costs. 

There can be no doubt about the general rule 
that the principle of estoppel oannot be invoked 
to defeat the plain provisions of a statute (a). 

Whether the plaintiffs in the present 
case were invoking an estoppel to defeat the 
provisions of the Registration Act ? Sudhlr 
Chandra Sett v. Byed Abdulla nl Muiavl. 22 
O.W.N. 894. 

BANDEBBON, 0.J< and WOODBOFFE, J. 

Re/erenee$ :^(u) 29 C, 654 \ 31 0. 146 ; 18 0. 
W.N. 817 (P.O.), 

(3) Oonstruclive notioe o/ party pleading— 
Effect ol* 

There oannot be any oase of estoppel, when 
the person pleading the estoppel was put on 
notioe and he oould have by reasonable diligence 
discovered what the true facts of the oase were. 

Savada Pvosad Roy y. Ananda Hoy Datta, 
46 Ind. Gas; 328. 

FLBTOHBB and SHAMaui:< Huda, JJf 

(4) Burden of proof in plea of— Execution 
Bale of tenure— Sale proclamation, mts- 
etatement of rent in— Rent, Recovery of, at 
a higher rate, if precluded— Evidence Act,* 
1873, 8, 115. 

The onus of proving estoppel really falls upon 
the person setting up the estoppel. 

Defendan# purchased property at a sale in 
execution of a rent decree obtained by the 
plaintiff against a former tenant. In the 
sale proohmation for the form of whioh the 
plaintiff was responsible, the cent was stated 
to be Rs. 38 pee annum whereas the rent 
had been enhanced at the date of sale to 
Rs. 67. In a suit brought, by the plaintiff 
against the defendant for arrears of rent at the 
rate of Rs. 67 it was oontended that the 
plaintiff was preoluded from suing for a larger 
tent, as the property was sold as being held at 
a rent of only Rs. 38 : * • 

Held, that the question whether the plaintiff 
me precluded or not, depended on the oiroum- 
stanee, whether the defendant was misled into 


tkittking by reason of the proclamation of sale 
that the property sold to him bore a rent of. 
Re. 38 instead of a cent of Rs. 67. Blpoaiiiei 
Kishove Manlkva v. Balkuntha Chandra 
46 Ind. Gas. 474. 

F&BTOHBB and BMITHBB, JJ. ' 

(4-a) Ufortgage decree — Execution sale of ' 
mortgaged property, Balance $tiU due after 
the. Recovery of, Application for—Cio* 
Pro. Code (Act V of 1908), 0. XZXIV, 
r. 6, Under— Objection to, by mortgagor 
Points not adjudicated in mortgage- suit, 
Mortgagor if estopped from raising in. 

The sale-proceeds of the mortgiged property 
in execution of a mortgage-deoree, which, how* 
ever, made no mention of the plaintiff’s right 
to proceed under O. XXXIV, r. 6 of the 
Civ. Pro. Code, not being eufiSoient to satisfy 
the decree, the plaintiff applied under 
O. XXXIV, r. 6, to proceed against the other 
properties of the defendant. The defendant 
objected to this application on the ground that 
part of the amount covered by the decree was 
barred at the time of the institution of the 
Bttit : 

Held, that there oould be no estoppel 
against the mortgagors either legal or equitable, 
which would prevent them from raising this 
objection and asking for an adjudioation upon 
a point whioh was oot adjudicated upon in the 
suit. Boukai Sahu y, Moiaheb All, 46 Ind. 
Oaa. 893. 

MULtilOK and THOBBBlLIi, JJ. 

(5) Civ. Pro. Code, 8. 335— Order disallote- 
ing obstruction not given effect to—Auction^ 
purchaser's suit for possession. 

When the Giv. Pro. Oode, 1883, was in foroca 
an auotion-purohaser applied for possession of 
the properties sold but was obstrnoted by the 
persons in possession > The Munsif passed an 
order foe possession overriding the objection. 
No attempt was made by the auction- purchaser 
to obtain possession and the objectors remained 
in possession. In a subsequent suit by the 
auotion-purohaaer against the poiEons in posses- 
sion brought after throe years : 

Held, that the defendants were not estopped, 
under B. 335 of the Civ. Pro. Code, 1888| from 
setting up their title to the property, oven 
though, if possession had been given under the 
order of the District Munsif in the previous 
suit, they would have been bound by it, if they 
did upt bring a euit within one year (a)l« 
YamaJalA Sanjevodu v. Nakka Yenkado, 33 
M.L.T.*333»46 Ind. Gas. 34. 

BBSBAQIBI AlYAB and NAPIBB, JJ. 

References :—la) 7 W.R. 87 ; 30 M.L.J^ 404 
(411), F,; 10 kf. 367 ; 9 M L. J. 131, D. 

(6) Evidence Act (I of 1872), 8, 92— Pre- 
emption suit by third party— Evidence 
show real nature of transaction, Adm(ssi~ 
biliiy of— Estoppel. 

B. 92, Bvidenoe Aot, is oonfiaed to proceed- 
ings 'between the parties to the deed or their 
representatives in interest and has no applica- 
tion to olaimi by or against third persons (a)., 
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Eitpppel -(Contmu^d), Biftoppali --(Oontinued), 


Parties to a traneactibi), ivhiob is oot caaliy 
aa out aud out eale, are not estopped in a suit 
for pro*emptiou brought by a third party from 
showing t^ real nature of the teaueaotioa, 
even when the dooument evideneing the trane- 
fei^ stands in the form of a saie^deed (6). 
Btihunath filngh Yi Baideo Btngh, 21 0.0. 
I65a-471ad. Oas 191. 

RANHAIYA £jAL and DAMlBIiS. J.Cs. 

Be/erencrs (a) 46 0. 320 (P.C.). F. (6) 11 
O.C. 176 : 20 O.G. 249, R, 

^(6'a) BeprcsenUUiont Frauduknt intention 
if neeemry to establiah-^ Execution of 
dtfcreci Compromise by judgment debtor in, 
if can be repudiated afterwards. 

It is not ueoessary, aooocding to the law as 
at present accepted that there should be any 
fraudulent inteution established in oonneation 
with the representation, whioh is the subject 
of the estoppel. ^ 

A oompromise entered into by a judgment- 
debtor in execution proceeding? against him 
oannot subsequently be repudiated. Balbir 
Praiad v. Jagul Klehore, 3 Pat. L.J. 454a 46 
Ind. Oas. 473. 

MULLICE and THORNHILL. JJ. 

References :->-2.A, 809, Not F.; 31 C. 822| F. 

(6-6) Fraud-^Suit to set aside decree-^ 
Undivided tenancy^ Surrendcr-^Death of 
" one iemnt-^ Surrender by survivor of 
deceased*8 rights to landlords^Collaterals 
of deceased, right cf^Suil by* surviving 
tenant for possession, lohether maintainable* 

Plaintifi and one 8 were tenants of an 
undivided tenancy. Mutation of 8’s share 
having, on the death of 8, been eScoted in 
favour of the landlord', plaintiff oontested it 
and on appeal pui. in a oompromise whereby 
she gave up her olaim to the share of 8. The 
collaterals of 8 then broughl a suit against the 
landlords for the share of 8 joining the plaint- 
iff as a pro forma defendant on the ground 
that she had surrendered all olaim to the 
landlords. This suit also ended in 1912 in a 
oompromise between the collaterals and the 
landlords, whereby the latter recognised the 
ilgfit of tbe former to saooeed to 8. In 1916 
plaintiff brought the present suit against the 
oollai^erals and the landlords to recover the 
share of 8, alleging that she had no notion of 
the earlier litigation, ijn which the deotee had 
been obtained by fraud : , 

Beldt (1) that although plaintiff was not 
served personally in the earlier litigation, she 
might have been aware of it .and its result, 
inasmuch as tho coda tor a bi bad taken posses- 
sion of the share of 8 ; 

^ (2) that plaintiff had not epooifiod any fraud 
in the plaint and no fraud had been proved ; 

(3) that iq^mueb as tbe plaintiff did not 
challenge bor'bompromiHo with tbo landlords 
and* had surronderod to them whatever right 
she had, she was not now oompetent to olaim 


the property from the oellateialfl of B. Ftoan 
V. Mast. Bblbho, 164 P.LJt. 1917«6 P.W.R. 
1918«48Ind. Oas. 169. . 

LB-ROSSIGNOL, J. 

(7) Claim in Civil Court for posMSfltoii of 
land as owner after failing to establish 
occupancy rights in Revenue Court 115 
of Act 1 of 1872— Res judioata. 

A part of shamilat land fell to the share of 
B. who oaused a notice of ejectment ' to be 
served on H. who was inooonpationof theland. 
H unsuooeBsfully * contested in the Revenue 
Courts the notice on the ground that he was an 
I ccoupauoy tenant ; oonaequenily be was ejeoted 
therefrom : Held, that, io'the Civil suit subse- 
quently brought by H for recovery of possession 
of the land, he is not estopped from establtabiDg 
that he is its owner by adverse possession or 
otherwise. 

Held, also, that three things are generally 
neoessary for bringinj aoase within tbe soope of 
8. 116 of Aot I of 1872. 

(j) There must have been a representation 
whioh amounts to an intention of oausing or 
permitting to believe in another. » 

(li) There must have been belief on the part 
of that other. 

(iii) There must have been an action ariiiag 
out of that belief. Har Lai v. Basant Blngh, 
76 P.L.R. 1918 = 76 P.W.R, 1918-47 Ind. 
Cas. 98. 

SC0TT-8MITH, J. • 

References 155 P.W.R. 19l9i-jyB6 P.L.R. 
2912 = 16 Ind. Gas. 896; 36 B. 600=14 Bom. 
L.R. 390=16 Ind. Cas. 830, Dist.; 77 P.W.R. 
1918=46 P.R. 1918=81 P.L.R. 1918, H. 

(8) Benamidar allowed to pass as ostensible 
owner and to alienate property — Real 
owner, whether eandeny title of benamidar 
— S. 116, Evidence Act, 

In a suit for recovery of a mortgage -debt, 
it appeared that the house in question was 
mortgaged to the plaintiff’s father by P^ the 
owner, in 1906. In 1909, P sold it to respond- 
,ent L, wife of 0. A portion of the mortgage 
money due to P was paid off and in security for 
tbe balance, L executed a mortgage-deed in 
favour of plaintiff’s father. Plaintiff’s claim to 
realize tbe mortgage-debt as a charge on tbe 
house was opposed by A, a third party, who in 
1912 had obtained a ^cree against 0, followed 
by another decree whioh declared that the 
mortgaged house was the property of 0, and 
that L was mese)y tbe benamidar* ' 

Held, (1) that inasmuch as 0 allowed L 
to pose as tbe p^tenaible ovmez of the property 
and attested the mortgage by. L in favour of 
tbe plaintiff 0, was estopped from denying as 
against a bona fide encumbrancer for vaino that 
respondent L was not oompetent 4o deal with 
tbe property ; 

(2) * that A, whcT claimed through 0, as his 
oc^iior, bad no sopecior rights against 
l^aintifi to that of .0,. .and the plaintifi’s plaim 
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Diaasi 37^9^980; .440 


Bitoppel*-CCDn/<fitM(2). 

ma»(f thfitdfoeo. , prevail agaioBfe A'e debt 
Sant 8lp(h v« LaebhmU 130 P. W.B. 1918<*40 
Ind. Oaa. 103> 

LV BOSBXBBO&and WiBBBfiFOBdB. JJ. 

(9) BoC/Si parltea Mtoppad, of-^Oottrt, 

4^y oft to decide case on merite, 

Bald ihititr in the oyea of one estoppel against 
anather, the parties are set free and the Oonrt 
has to see what their original rights are. 

S, deaiving title by sale from D, sold oertain 
land to J. B sabsequently sold the same land to 
L. Before the sale to 8, B hud mortgaged the 
land and in 1005 be soad* 8, and his oo-moft> 
gagee for redemption. On the same day L 
sued S, B and one R for redemption for 
another mortgage eieouted by B, in favour of 
* B. Both these suits were oompromised : — B 
withdrawing and aokoowledgtng 8 as full 
owner i add L agreeing to get possession in the 
second suit on payment of Bs. 660 to 8. J now 
brought the present suit to recover the land 
from L : « 

Beldt that though 8 was estopped by tbe 
oompromise deoraa from denying L’s right to 
redeem I L himself was estopped by the deoree 
in B’a suit from denying thatB was full owner 
and that, therefore, the plaintiff was entitled 
to reoover^ the land in suit. Jiwan Lai v. 
Beharl Lai, 163 P.W.B. 1918 « 46 Ind. Gas, 
68 . 

SOOTT-SMITH, J. 

(9«a) Privy also hmeftfs notwithstanding atib- 
eeqdent contrary arrangement between re- 
preaenter and the person to whom represen- 
tation is made — Evidence dcf, 8. 116. 
Estoppel holds good not only for the benefit 
of the person to whom a representation is made 
but also for tha baoefic of hispnvy, who oan 
take advantaga of it notwitbst^niing any 
subsequent oomrary arrangement between the 
represeoter and the person to whom he made 
the representatioo after. Shlrl Pandit Badri 
Blshal V Baijnath, 47 Ind. Cas. 934. 

LINDBAY, J.O. and KANHAIYA LAIi, A.J.O. 

(9*6) Against defendants '-To he supported by 
production of pleadings in previous suit,^ 
Actual production of written Biatoment, and 
not a meifb copy of Judgment containing sum* 
mary of defendant’s pleadings, in a previous 
suit is required to support estoppel &et up 
againet defendants raising a oertain plea on the 
ground of those pleading!. Aonada Prasanna 
^hlvl V. Badttlla Mandal, 47 ind. Gas. 986, 

WALMSDBT and PAMTON, JJ> 

(10) ‘ Pleadings reepeoting. Bee BBN. AOT 
Vlll OF 1886 (TbnANOY), No. 17, 39 O W.N 
179. 

(11) Reversioner voluntarily signing deed of 
mortgage ezeouted by Hindu female —Property 
held by female as daughter-— Reversioner’s right 
to question deed and olaim inoppositidh thereto. 
See APFBAL iGBBHBAL), No, 9, 38 O.L.J. 133. 

39 


Bitoppel — (Oonflnttsd) . 

r.<lLa) .AttaahBient, Consent to, if operates as, 
olobjeotion taaale. . SeeATTAOHUBNI^r NOrl, 
47 Ind. Oas. 39. 

(13) Ezeoution sale of agrioalturist's. bouse— 
No objection raised to sale on ground of ezemp- 
tion of house from liability to sale— Reautanse 
to suit for possession by anotion-purobassemi 
sac|)i ground — Sale oonolusive — Defendant 
estopped. See AUOTION-PUBOHABBB, No. 3, 
16 A.L.J. 691. 

(18) Pleas and proofs to bo adduoed by trans- ' 
fereo relying oa. Bee Bbnami TRAHSAOTKMfS, 
No. 6, 46 P«R. 1918. 

<14) Real owner of property /allowing another 
to appear as owner— Purchase by third p^eon 
lor value from such oetensible owner— Wbsh 
real owner estopped from asserting hie title-v- 
Oiroumstanoea negativing acquiesoepoe< of isa|, 
owner— Notice. Bee BBNAMI TB ANSA0T10K8, 
No. 7. 73P.R. 1918. 

(16) Title by eatoppel^Whsiher > valid. SeS 
,ClV. Pro Code (1908), No. 856, 44 Ind. Oaa. 
978. 

(15- a) Cannot be created by ambiguous ao4 
nor from ambiguous dooument-- Deposit of 
tille.deeds with Chetty or Banker, Effect of. If 
pledge or custody. See DEPOSIT OF TITLE- 
DEEDS. 46 Ind, Cas. 609. 

(16) Law of, whether applicable to transfer of 
gaontia tenures. Bee Oaontia Tenubb, -8 
Pat. L.J. 339. 

(17! Acts and reptesentations by levereiptfec 
prior to riwersion falling in— Inducement to 
widow to alter position to her own detriBient— ^ 
Rt3veraioncr if estopped. . See HINDU LAW 
(RBVBBSIONBRS), No- 1, 8 L.W. 313. 

(17 a) Against reversioner on account of 
rev^rMonor’d deed of relinquishment in favour of 
widow. See HINDU LAW (REVER810NBBB), 

47 Ind. Cad. 978. 

(18) Faofis necodsiry to establish— Represen- 
tation by plaintiff and defendant ohinging his 
position. Bee MaHOMEDAN LAW \GlFT), 
No. 3, 43 Ind. Cas. 857. 

(19) Aooeptanoe of fresh kanom deed by 
assignee of k.aoom mortgagee— Assignee not in- 
duoted into pvosseseion by mortgagor— Assignee 
f estopped from denying mortgagee’s title, 
Boo MadabAR LAW. No. 11. 34 M.L.T.*473. 

(20) Duty of a joint mortgagee to inform bis 
joint oo-moctgagee as to any olaim which he 
may have in respect of tbe mortgage property 
jrior to their ioiut mortgage — Failaco to inform 
as f^o his olaim— Estoppel. See MORTGAGE 
QENBRALh No. 5, 44 Ind. Cas. 647. 

(21) Suit by.mortgagee for interest— Objection 
y mortgagbr in ezeoution prooesdings to sale 
nvoking aid of 0. XXXIV, r. 14 (1). Oiv. Pro. 
Code— Subsequent suit by mortgagee for pfin- 

ipal and interest— Morfgagot if estopped from 
pleading O. 11, r. 3, Civ, Pro. Code, against 
.uit by previous reliance on Civ. Pro. Code, 

0. XXXIV. r. 14 (P. Bee MORTGAGE 
(OBNEBAL), No. 16, 88 P.R, 1918. 
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Bitoppel— (Oeneittdtfd) , 

(23) AdmisBion of compromise before Oourt— 
Suit withdrawn— Estoppel. See BflaiSTBA. 
TION, No. 1, 46 lod. Oas. 331. 

(32*^a) Finding in prior suit between oo- 
defendants bn question raised infer ee— Decree 
in spite of finding— No res judicata or estoppel 
—Evidence Act, S. 115. See BBS JUDIOATA, 
No. 2a-a. 33 M.L.J. 740. 

(S3) Dispute over public pathway— Previous 
suit dismissed for want of special damage— 
Bubsequant su«t in representative capacity— 
Estoppel by previous judgment. See BBS 
JUDIOATA. No. 30, (1918) M.W.N. 176. 

(24) Suit for possession of land— Agreement 
by plaintiff in previous suit to give up land— 
Belinguishment— Second suit, if res judicata^ 
OB if plaintiff estopped from bringing. See 
.BBS JUDIOATA, No. 43, 131 F.W.B. 1918. 

(25) Mere silence of real owner of property if 
amounts to consent to continuance of trespass 
thereon. See Transfer of Pbofebty Aot, 
47 Ind. Gas. 688. 

Hunueh. 

Heirs of — Succession, custom of. See 
BUOOESBION, 46 Ind. Gas, 77. 

Bvidenee. 

(1) Admiseihility in evidenee-^Entry in draft 
record of rjphfs—Aifmtsaton— Persons jointly 
inUrested in the subject-matter of suit— Identity 
in legal interest— -Co-party in litigation— Evi- 
donee Act (1 of 1872), Ss. 18, 32 (3)— Ob/ecfion 
as to admissibility of document in svidsnee, 
when ^ be taken, Ambar All v. Lutfe All, 
26 G L.J. 619^21 G.W.N. g96»41 Ind. Gas. 
116»46 G. 159. See Final Part, 1917, Col. 
402. 

(3) Admtssibiiifp of Parganah Registers ^ 
Kanongo Registers, General and Mausawar 
Registers kept under the Land Registration 
Acf— Thak Map and Statement— Presump- 
tion of lakheraj title from long possession 
without payment of rent. 

The plaintiffs who were recorded under 
Settlement Proceedings as persons in possession 
of a number of plots, each less than 60 bighas 
in area, without payment of rent but as liable 
to pay rent, instituted suits under S. 106, 
Bengal Tenancy Aot, and proved long possession 
without payment of rent. The defendant 
produced the Perganah Begister, the Kanongo 
Begister, the General and Mauzawar Begister, 
and the Thak Map and Statement to show ^y 
omiesion of entries of lakherajes therein .that 
no lakherajes existed in the village : 

fiefd— That long possession without payment 
of refit raifes a presumption of lakheraj right ; 

Held also— »That it being apparent that the 
Perganah and the Kanongo Begisters are not 
.kept punottlioludy. they are not admissible in 
.t>fvidenoe to prove an omission of entry therein 
M^lakherajes- 

That the Kanoniio account and the General 
Mauzawar being flltended to facilitate 

the ooUactio&lH Government dues, there was 


Evidence— (Oonfinued)* 

no authority to enter therein lakherajee less 
than 100 bighas in area or lakherafes not the 
subjeot-mattar of resumption proceedings. 

That the Thak oflhiera qot being empowered 
to measure and record lakherafee of less than 
60 bighas in area, the omission of lakherajee in 
the Thak statement was not of any probative 
value. BIpvadai Pal Ohoodhry v. Honovama 
Debt, 32 G.W.N. 396»46 G. 674>-47 Ind, Gas. 
49. 

MOOEEBJ^E and WALMBIiBT. JJ. 

Reference 14 M.I.A. 162, R, 

(3) Will—Probaie'^^Verhal testimony— How 
to value. 

In order to find out whether the witnesses 
give a trne or false statement of facts, it is 
necessary to see the surrounding oiroumstanoes 
under which a will is said to have been execut- 
ed. Hakafida Hand v. Bholanath Ngnda, 43 
Ind. Gas. 196. 

8HABFUDDIN and Chapman, jj. 

(4) Document, originefi not foundSecondary 
evidence. Admissibility of. 

Secondary evidence could bo admitted to 
prove the oontente of the original of a docu- 
ment, when in spite of all reasonable efforts It 
it was not possible to produce the original 
before the Court. Raj Bahadur Lai v, 
Blfideihrl, 46 Ind. Gas. 344. 

LINDSAY, J.C. 

(4-a) Map and Ghitfca showing allotments 
on partition— Registration, Necessity of— 
Registration Act (1908), Ss. 17, 4S— Docu- 
ments. Improper exclusion of, on ground of 
non-registration, by appellate Court— Effect 
of. 

A map and a chitta put in to prove that the 
land in dispute was allotted on a partition to a 
certain person, could not be said to be instru- 
ments falling within the purview of B. 17 of the 
Begistration Aot and thus requiring registra- 
tion. 

The lower appellate Court having held the map 
and the chitta being unregistered were not 
admissible in evidence and having also nndet 
B.91 of the Evidence Aot excluded other evidence 
in support of the partition, it was held, that it 
was impossible to say what efieot the oonsideca- 
tion of those documents as evidence, might 
have had upon the judgment of the lower 
appellate Court. It can hardly said that 
the appellate Court has properly oonsidered all 
the evidenoe in the case. The decree of the 
appellate Court was therefore set aside and 
the otaso remanded for a re-hearing of the 
appeal and for a freah judgment on oonsidera- 
tlon of the whole of the evidenoe inoluding 
those two doouments. Brlndaban Ohandva 
De v. Kvlehna MohiA De, 47 Ind, Gas. 159. 
Chitty and WALMSLEY, jj. 

(4*6) Marriage— Becognition—Prceumptioin, 

When a man and woman have long cohabited 
and have^been treated by their aoquaintanoee, 
and have'treated each other, ae man and wife, 
suoli long oohabitation plus each treatment, Ifl 



404 


. 408 'DIOSI8T OF OASB^ 


Evldenea*— (CbniCinfMci). 

auffioient, among Jata^ to eataUish a marriage 
and the legitimacy of the offepring^ Partap 
Singh Y. Kant. Partapl,»146 P.L.B. 1917 »44 
lod. Oas* 898. * 

LE-BOSBiaNOIi| J. 

<4-0) Enhancement of rent, Bait for — 
Uniform payment of rant for 20 years, Proof as 
to— Bent receipt, Value of, as, when Zamindar's 
papers evidence the fact. Bee BEN. ACT 
VllI OF 1886 (Tenancy), No. 19 a. 22 C.W.N. 
999.* 

(0) Byot ’ holding at fixed rate of rent, 
Permanent snb-lease by — Admiesibility in 
evidence of document creating sub lease Bee 
BEN. ACT VIII OF 1886 (TENANCY), No. 21, 
^42 Ind. Oas* 084. 

(6) Inadmissible evidence admitted at request 
of parties— Whether parties can question such 
admission in appeal. Bee BEN. ACT VI of 1908 
(GHOTA NAQPUB TENANCY), No. 6, 44 
Ind. Oas. 262. 

(7) Muohilika contaiiting admission of land- 
lord’s title— Admissibility in evidence under 
Estates Land Act. Bee MAD. ACT I OF 1908 
(ESTATES Land), No. 21, 7 L.W. 271. 

(8) Admission in unregistered solonama, 
Admissibility of, in. Bee ADMISSION, No. 2, 
46 Ind. Oas*. 442. 

(9) Oourt of first appeal allowing document 
as evidencoon behalf of defendant and refusing 
permission to plaintifi to adduce rebutting 
evidence— Validity, See CiV. PRO. CODE 
(1908), Ns. 613, 43 Ind. Gas. 320. 

(10) Becoids produced as evidence— Legal 
requirements. Bee Oiv. PRO. CODE (1908), 
No. 279, 43 lad. Gas. 625. 

(11) Lower Gourt refusing to record — 
Appellate Oourt, Power of— Bemand, Order of, 
Validity of. See GlV. PRO. OODE (1908), 
No. 610, 45 Ind. Gas. 832. 

(12) Ill^itimato issue — Assimilation of suob 
issue inoaete. Effect of -Mathur and Brivastava 
Kayasthas— Ishtkal*— Teva— Horosoope— Evi- 
dence of birth. See HINDU Law (Marriage), 
No. 1, 21 O.G. 298. 

(18) *Beoeipt of rent by gomasta of landlord 
—Its value as evidence. Bee LANDLORD AND 
Tenant, No. 36, 45 ind. Gas. 196. 

(14) Proof of inoorreotness of entry made— 
S. 108-B, Bengal Tenancy Aot. Bee LEASE, 
No. 6. 27 C.L.J. 107. 

(16) Text-books, if may be referred to as. 
Bee Mabombdan Law (Gift),p No. 1, 28 
O.L.J. 306. 

(16) Decree right when made— Happening of 
event subsequent to deoreer-Proper procedure 
is to request appellate Oourt to take additional 
evidence thereon— Failure to comply with pro- 
visions of Gode for taking It in the absence of 
objeotions. Bm PRE-EMPTION, No. 28, 111 
F.WiB 1918. 

(17) Of insolvent, if admissible against trans- 
feree of property in view of insolvency. Bee 

.Presidency Towns insolvbnoy aot (in 
OF 1909), No. 7, 22 O.W.N. 886. 


I EvMenaa— (Oofiofudsd). 

* fl8) Judgment in ortminal trial, tSvidenti* 
ary value of. S^e Principal and AGFNT^ 
No. 2, 40 Ind. Oas. 462. 

(19) Admissibility of, in evidenoe— Their 
value as evidence. Bee SURVEY MAPS, No. 1, 
44 Ind. Gas. 247. 

(20) Beoitals in old oonveyanoes, Evidentiar^r 
value of. See WILL, No. 16, 3 Pat. L.J. 199. 

BYldenoe let (1872). 

(1) B. 3— Deputy Oolleotor holding enquiry 
under Bengal Land Bogistration Aot, if Ooort. 
Bee JUDICIAL Proceeding, 47 Ind. Oas. 710, 

(1-a) Ss. 6, 32 (3), (7)— Testator, Btatemente 
by, before Bub-Begistrar at time of registra- 
tion of will and in written statement In 
judicial proceedings. Admissibility of, under. 
Bee Hindu Law (Will), No. 2, 47 Ind. Oas, 
611. 

• (1-6) 8. 8— Bes QestOB, Admissibility of. Bee 
CONTRIBUTION, No. 4, 46 Ind. Gas. 904. 

(2) Bs. 11 (6), 13, 67— Document not Infer 
paries, Belevanoy of — Historical works, if ad- 
missible on question of title between trustee of 
mosque and private person. See BES JUDI- 
CATA, No. 44. 132P.W.B. 1918. 

(3) B. 13— Prtuafe chiUas, admisnibiliiy of 
— Ot/eefton as to non objection whethor 
can be taken in second appeal tor ffrel 
time* 

Private ohittas cannot be admitted i^r evi- 
denoe under 8. 13 of tbe Evidenoe Aot. 

Where a private chitta was admitted in the 
first Court without objeotion and the Judges 
of the lower Courts and the CommisBioner 
acted on them. 

Utld, that objeotion to the proceedings in 
the lower Courts, on the ground they were 
based on tbe obitlas, which were inadmissible 
in evidenoe, oould not bo taken for the first 
time in second appeal. Nafar Joardar y. 
Pratlma Snndarl Daasya, 41 Ind. Gas. 726. 8 
Fletcher and Newbould, jj. 

(3-a) B. 13— Bnif /or rent by co-sharer land- 
lord— Decree for rent obtained 6p. another 
co-sharer, admissibility of, to prove hJldi/ng 
and rent. 

The plaintifi, a oo sharer landlord, sued the 
defendant for bis share of rent in respedt of a 
certain holding. He produced a decree for rent 
previously obtained by another oo-sharec land- 
lord against the defendant for his share of rent 
in respect of the same holding : 

ffekl— That whether the decree was by a 
prodeoessor of the plaintiff or by a stranger, ft 
was admissible under 8. 18 of the Evidenoe 
Aot for tbe purpose of showing that the defend- 
ant held the holding at tho particular rent. 
Byomkeeb GhakrayarthtillY. Jagadlivav Rat, 
92 G.W.N. 804-40 Ind, Gas. 

Flbtohbb and BM1TB9% 

W B. 18. Bee No. 9. 
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Evidence Act (1878)— (Continu^i). 

(5) 8. 32 -** Report o{ Nasir if rGlevanfctoprova 
knowledge of defendanb applying to set aside 
$x parta deoree. See SUMMONS, No. 1. 99 P.R. 
1918. 

(6-a) 8. 32— Witness, D^atii of> after exami- 
nation and orosa-examinatioQ. Applicability of 
aeotion to— Previous statement, Admissibility 
of, under. See WITNESS, No. 1, 46 Intf.Oas. 
929. 

(6) 8s. 32, 34, 90— -Application for enhanca- 
mint of rent— Defence of raiyats being 
raiyats at fixed rents or rales of rent— 
Oollection and other connected papers pro- 
duced by landlords to rebut defence. 
Admissibility in evidence of — /Second appeal, 
objection to admissibility of documents in- 
Bengal Tenancy Act, 8s. 105, 104. 

In an applioation by ocittio landlords under 
8. 105 of the Bengal Tenancy Aot against the 
raiyats for enhanooment of rent, the defence eet 
up hy the tenants was that they wore raiyats 
either at fixed rents or fixed rates of icrt 
from whom no enhancement oould be claimed. 
The landlords produced in support of the 
claim oectaio Z^mindari paper.i some of them 
bearing, and some not, the signature ' of 
certain ofifioetB in their employ or in that of 
their predeoesaors. Held that, the documents 
both signed aud unsigned would be admissible 
not only as corroborative evidence but as 
independent evidence, if the landlords oompUed 
with the requirements of S. 32 of the Evidence 
Act (a). 

8. 90 of the Evidence Aot merely allov/j a 
partjr to ask the Court to pr^^sume tha^> a 
document which is more than 30 years’ old and 
purports to have beou prepared or signed by a 
particular person was in fact prepared or signed 
by suoh person. Fu>'i)her than that tbsseofioo 
does not go. It oartaiuJy does not o^yn- 
template that, where a party prodacing a 
document is unable to say who prepared or 
signed it, or where the document itself docs 
not purport to show who prepared or signed it, 
the mere fact of the document being more than 
30 years’ old m ikes it admissible without proof. 
If that was the law it would be impossible to 
test the value of such evidence aud in oases 
between landlord aud tenant no tenant would 
be safe. 

Held, then it was too late for the raiyats in 
seoond appeal to take the objeotiori that the 
doounjents, admitted in the trial Gonrt without 
objeotloD, required formal proof (bt. OharltAF 
Rat y. Kailash Blharl. 8 Fat. L J. 306r»44 
Ind. Cas. 422«4 Pat, h W. 213. 

HILLER, C.J. and MULLICK, J. 

References :—ia) 10 C.L.J. 328 ; ^^8 B. 294, 
F. (5) 34 0. 1059 (1074), F. . 

(6-a) 8. 32 (3) (7). See No. 1, supra, 

(7) 8. 33— Depositions recorded by Sub- 
Registrar in enquiry before him— Death of 
deponents — Bubsequent suit between eami 
parties about same question as was before Bub- 
Registrar— Previous depositions if admissible in 
suit. See Deposition, No. i, 35 M.L.J. 657. 


Evidence Aot {\B12)—iOontinued). 

(8) B. 83. Bee No. 68, infra, 

(9) 8. 31— Official record compiled in course 
, of business. Bee LANDLORD AND TENANT, 

I No. 54, 36 M L.J. 11. * 

<10) B 34. See No. 6, supra, 

(11) 8. 35 — Evidenpe — Certified copies of 
ehittas and map relating to partition Onder 
Reg, XIX of 1814, if admissible in evidence. 

The plaintiffs’ suit for ejectment related to a 
tank olaimed a'k appertaining to a certain estate 
which, and three other revenue paying estates, 
came in 1862 uader»tbe operation of Reg, XIX 
of 1814 for parbitioii of common lands. The 
lower appellate Court relied on certified copies 
of certain ohittas and a map kept in the Oollep- 
torate. The map was authenticated by a* 
Deputy Collector but the ohittas^ were not 
signed: Held— That prima facie that papers 
appeared to be the rooord of the partition 
which was in fact made in a proceeding between 
the predeoessorc-iii interest of the parties. If 
BO, the oortified copies Vioduocd were good and 
admissible evidence, quite ap<trt from anything 
in 8. 85 of the Evidence Aot. Kbetra Nath 
Mondal v. Mahammad Alla Rakba. 23 
C.W.N. 48 = 16 Ind, Gas. 921. 

RICHARDSON and WALMSLEY, JJ. 

RHerenees .“25 0. 90 ; 17 O.VJ'.N. 779 ; 6 
C.Ii.B. 139 ; 13 C.W.N, 93, Dial, i 91 W.R, 
29, B. 

(12) 8. 35 —Register of births and deaths kept 
at Police Stations, if a public document, 

. A Register of births and deaths kept at the 
polioo station is a public document within the 
meaning uf S. H5 of the Evidence Aot, and a 
oertifi’ copy of an extract therefrom is 
adixiis^’iblo in evidence. Sheikh Tamljuddln 
Barkar V. Sheikh Tazu, 22 C.W.N, 822»46 
Ind. Gas. 287* 

TBUNON and RICHARDSON, JJ. 

Refermcei — il M, 26, ReL on, 

(18) 8. So— Extract f/om death register 
niainlaiyied by a Village Official— Admissibility 
— Extract, evidence of the actual date of death. 
Ramallnga Reddl v. Kotatyya, 22 M I 4 .T. 17 
= 6 L.W. 246 = 33 M.L.J. 60- (1917) M.W.N. 
558 = 41 Ind. Cas. 266 = 41 H. 25. See Final 
Part. 1917. Col. 40S. 

(14) 8. hb— Official document— Admiasibi^ 
lily of, . 

Whore a register is clearly an offioial docu- 
ment, it {^dmisaible in evidence under 8. 85, 
Evidence Act. It may be possible that, In the 
case of such a document, if it oould be shown 
that any particular part w*«8 in excess of the 
official duty by reason of which it came into 
existence, that pact might not be admissible. 
Rbalye Raj Klihove Deo v. Banl Mahto, 
(19181 M.WN. 305-22 C.W.N. 489-23 
ML.T. 382»47Ind. Gas. 1-28 O.L.J. 1-20 
Bom. L.B. 712 (P.O.). 

LORD PARKER OF Waddington, Lord 
wrenbury, Sir John Edge and 
Mr. AMEER ALl. * 
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Evidettea Aot 

(16) S. 67. Sea No. 9, ^pra. 

(16) S. 68 — admitUd not to bB proved— 
Admission of a ^Biffntuture to a bond--- 
Proof of bond not necesaary^ Inference of 
facts must be based on evidence adduced— 
High Court— Beeond appeal— Error of 
law» 

In a mocigage Buit, which was brought ou 
almost the last day allowed by the law of 
limiiatioui the defendants, who were the sons 
of the mortgagor, pleaded that they knew 
nothing of the mortgage tr^nsaotion. One of 
the defendants, who had attained majority, 
when examined as a witness and F'hown the 
mortgage deed, admitted that the siRnatnre 
was his father's! On the day fixed for hearing 
the suit, the plaintiff was not present, as he 
was ill and the attesting witnoBses were 
absent. The lower Court declined to grant him 
any further time and diemisaed the suit on the 
ground that the plaintiff had failed to prove the 
mortgage-deed. The Court inferred from the 
faot that the plaintiff had delayed bringing his 
suit until almost the last day allowed him by 
the law of limitation, that he must have been 
receiving inioreat all that time at the rate 
stipulated for in the deed '^ndon that calcula- 
tion it reached the oonclusiou that the debt 
bad been fully satirfi^d. Tho plaintiff having 
appealed : 

Bsldt (1) that, so far as the adult defendant 
was Qonoerned, his admission would under 
8. 68, Evidence Aot, reliove tho plaintiff of any 
further responsibility of proving tbedooument ; 

(2) that tbexo was no trial of tho suit at all, 
siuoa the inferenoo in question was not drawn 
from any evidenoo and the drawing of such 
infurenoes from matters not in evideuoe before 
tho Court was an error of law. Lakhlchand 
OhntrabhaJ Marwadl v. Lalchand Ganpat 
Patll, iO Bom. L.R. 351 = 42 B. 352 = 45 Ind. 
Cas. 555. 

Beaman and Heaton, j.t. 

References 33 A. 4fi3 ; 36 A. 370, R. 

(17) 8. 58— Attestation of document before 
its execution , if proper— Nature of attoE.tation 
—Admission of exeoution of document if 
oomplisAOe with law as to attestation — Disore- 
tion of Court to require proof of due attestation 
even in faoe of admission. Seo MOBTOAGE 
(General), No. i3, (1918) M.W.N. 853. 

(18) Be, 68, 9*2, proviso k— Registered mort- 
gage^,Oral agreement to take lets than due 
under mortgage— Agreement admitted ' iu 
pleadings— Agreement if admissible f« 
evidence, 

A subasquent agreement to take lo?s than is 
due under a registered mortgage is clearly an 
agreement modifying tho terms of a written 
Qontraot and if it has to bo proved oral evid- 
enoe is inadmiesible under proviso 4 to 8. 92 of 
the Indian Evidenoe Aot. But if the agree- 
ment is admitted by the other party, then the 
(]puit is not precluded from acting npon suoh 
admission, 8. 58 of the Evldenoe Aot, enables 


Bvldanea Aot (1878)— (ConftnfMci). 

tlie Court to aot on snob an admission dispeae^ 
ing with proof of the agreement. MallitMa^ V. 
Matam Nafa Chatty, 86M L.J, OSO-Sli.W. 
592 = 94 M.L.T, 400= (1918) M.W.N. 718 
(P.B.), 

WALLIS, 0 J.. OLDFIELD and BBBBAQIBI 
•AIYAB, JJ. 

References:— M. 196; 30 M. 99t ; 38 
Ind. Cas. 269 : 97 M. 368, R,\ 13 B. 369, Not 
F,l 6 Mow. 664, Dist, 

(19) Ss, 68, 99— Registered mortgage— 
Admissibility of subsequent oral agreement te^ 
accept less. See DOCUMENTARY EVIDENCE, 
No. 2, (1918) M.W.N. 660. 

(20) 8. 67— Registration endorsement. 

Evidentiary value of, in proof of exeoution of 
document. See DOCUMENT, No. 2, 46 Ind. 
Gas. 279. / 

(21) S 68— Meaning of—Mortgage-desd^' 

• Attesting witness called but not examimd 

—Document not admissible indepen^tly 
as mortgage— Admissible as interpreting 
eights and obligalions of parties— Identi- 
fied in another document, 

A and B were members of a joint Hindu 
family with their father. They carried on 
saltpetre business and standing in need of 
money they executed what purported to be a 
mortgage-deed in favour of the plaintiffs on 
25th May, 1909. It was duly signed and 
attested, but it was nett registered till it was 
signed by their father on Slat May, 1909. 
fatber^s signature was not attested by either o't 
the attesting witnesses. In this document the 
money was advanced on the security of pro* 
perly belonging to exooutants and it provided 
for interest at the rate of 8 per cent, ner 
annum. The slipulation as to interest was^ a 
slip for 8 per cent, per mensem roede fcy the 
scribe, and in order to rectify the error on 3lat 
July, 1909, another dooument was executed 
signed by the plaintiff, A, B and their father 
and attested by two wit?iesBes. It was also duly 
registered. Default having been made by the 
deft ndants the plaintiff brought a suit on foot 
of both the bonds. Tho dooument of Slst 
July, 1909, referred to and embodied oertain* 
clauses of tho deed dated 15tb May ,^1909. One 
of the attesting wiineeses wns dead and the 
other, though summoned, was' not examined. 
The Court of first instanoe held that the«deed 
dated 15tb May, 1909. was not proved and it was 
ri^jeotbd as inadmissible in evidenoe. A simple 
money decree was granted by that Court. Ou 
appeal by the plaintiff held that tho deed of 
16tb May, 1909, having been referred to and 
identified iu thp dooument of 21st July, 1909, 
was admissible in evidence for the purpose of 
interpreting the rights and obligations of the 
parties, even though as an independet^ legf^l 
dooument it was itself inadmissible. 

By the terms of 8. 68 of the Evidenoe Aot. 
when its provisions are not complied with a 
dooument oannot be used as evidenoe at all as 
B dooument either requiring attestation or in 
faot attested ; but this does not prevent it from 
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Bvldenee loft (1872)^(ConMnii^). 

being used in evidenoa as something else oe fo^ 
any > other {purpose. 8« 68 is subject to the 
limitation, vis., that it the dooument were 
tendered in some other proceeding for the pur- 
pose of proving handwriting of the, scribe, it 
could not be objected to upon the ground that 
no attesting witness being called to prove it, 
it oould not be used in evidence at all (a). 
Moil Ohaiid ¥. Lalta Pvaiad, 16 A.L. J» rila 
40 A. 966-44 Ind. Cas. 696, 

FiaoOTT and WALSH, JJ. 

BefernneeiMa) FishmongetB* Company v, 
Dimsdale, 18 L.J.C.P, 65, R, 

(39) 8, 68^ JUorigage died--- Attesting teitnesa 
^Scribe, if and when an atiestor^Scribe 
deposing to execution of deed--Deed, if 
properly proved^Atteatation of document, 
essence of^ 

The essenoe of attestation of a dooument is 
that the person attesting must have seen the 
document executed by the executant. * 

The fact that a person oalls himself a scribe 
in a certain dooument does not neoessarily 
debar him from being an attesting witness 
thereto, and the question whether a scribe is 
also an attestor and was 4ntendod to witness 
the execution of the document is a question of 
fact depending upon the facts of each case (a)« 

Where in a suit on a mortgage-deed which 
was attested by two witnesses and signed by the 
scribe as the writer thereof one of the attes- 
tors was dead and the other was not examined 
as a witness but the scribe was examined and 
he deposed to having seen the deed executed, 

tield that the scribe in the oiroumatanoes of 
the case be regarded as an attesting witness and 
that the dooument and the attestation thereof 
was sufficiently proved by his evidence. 
Pavamatlva Udayan v, Kflihna Padayaoht, 
7 L.W. 241-41 M. 536-43 Ind. Oas. 983. 
SESHAGIBl AIYAB and NAPIER, JJ, 

References :^{a) 24 M.L.J. 634; 20 O.W.N. 
699 ; 36 M. 607. JR. 

(23) 8s, 68, 70— Admission of execution by 
persons claiming through executant, 

• Admission of execution of an attested doou- 
ment by the executant or by a person represent- 
ing * his interests is sufficient proof of its 
execution against the person making such 
admission. As against other parties the 
doouifient must be proved in aooordanco with 
B. 68, Evidence Act. Nlbavan Chandra- Ben 
Y.ltarn Chandra Sen. 22C.W.N. 444-44 Ind. 
Oas. 984. 

N. B. Ohattebjea and Eighabdson, jj. 

References :^20 O.W.N. 1044; 7 O.W.N. 
884, B. 

(34) B. 70. Bee No. 23, supra. 

(24-a) B. 70— Mortgage-deed, Execution of, 
hy two persons— Attestation in respect of one. 
Bnffioiency of— Admission of execution, 
question of attestation II arises in oasa of, 
Bpe ATTBSTATIOE, 47 Ind. Oas. 9» 


Bxldenetf Aot (i878)^(Oonrinusd). 

(25) 8. 78—*^ Purpcftey^' alleged *’ tn seclioft, 
ifeaninp of'-Eandwriting, Comparison of. 

The meaning to ba given to the. word** pur- 
ports’* in 8. 78, Evidenod Aot, does not require 
the limitation of the scope of the seotion to 
doouments which are signed or contain some 
intrinsic statement of the identity of the 
writer. The word *' alleged ” in the iooond 
portion of the section is used to express the 
same idea. Yeeraraghava Alyangar v. SenrI 
Atyangar. 86<M.L.J. 608 -24 M.L.T, A47- 
(1918) M.W.N. 716. 

AYLING and KGIBBNAB, JJ. 

References 14 Bom. L.B. 810, Appri! 87 
G. 467, Not F. 

(26) Bs. 80, 91— Admissibility of depositions.* 
BeeClV. Pro. Code (1908), No. 290, 7 L.W. 
435- 

(27) 8. 90— Ancient documsnfs, not signed— 
Presumption under section, if arieea. 

The presumption unier B. 90 of the Evidence 
Act cannot ariee in respect of a dooument 
which has not been signed and which does not 
purport to bo in the handwriting of any parti- 
cular person. Janendra Mahan Choadhnrl v. 
Qopal Chandra Har, 40 Ind. Cas. 460*< 
OHITTY and BBAOHOBOFT, JJ. 

(28) 8. 90— Presumption as to due execution 
of document not produced^Certified copy, 
if arises in respect of, when impossible to 
produce original. 

In oases of physical impoR8ibility«to produce 
the original dooument, Oonrts are entitled to 
raise a presumption as to duo execution under 
8. 90, Evidence Aot, on production of a oertified 
copy. Raj Bahadur Lai ¥. Blndeihrl, 46 
Ind. Gas. 344. 

Lindsay, j.o. 

(29) 8. 90— Presumption as to genuineness of 
ancient documents^Discretion of Court^^ 
Appellate Court, Interference by. 

Held that the question of making a presump- 
tion with regard to the gonuineness of a 
dooument under S. 90 of the EvidSlloe Aot 
is one in which the Oourt has to exercise its 
disoretion and when that discretion has been 
exotoised with due oare and the presumption 
allowed by law has been made, an appellate 
Court should be slow to interfere with such 
discretion (a). Muhammad Usman v. Hafla 
Rahim Bakhih, 67 P.W.B. 1918-44 Ind. Oas. 
659. 

..Chbvis, J. 

References :^(a) 82 P.R. 1903, R, ! 36 A. 
681-9 C.W.N. 105-6 Bom. L.R. 760-7 0.0. 
390-311. A. 217-8 Bar. P.G.J. 674 and 36 
Ind. Gas. 117, F, 

(30) B. 90. Bee No. 6, supra, 

(31) 8. 91— Oonstfueticn of contract-^'* Up 
to *’— ** Until,” meaning of-^Oral evidence 
to* prove what was meant, if admissible. 

The oontext and suhjeot-matter have to be 
taken Into aooonnt in determining whether tfah 
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Bvldattoe A 9 I fim)-HO<milm§dh * 

wont up to is *to U . tftkon as exoloBiTo ot 
inolasive of the day to wlUoh it is apgUed, 
Defendant oBered. to seU to the plaintiff hie 
Mors Cat in these wcfede Nevertheless I am 
quite billing to hand over the Mors Oar to you 
against a ohcque of Rs. 3,lS0i Ba> 8.000 being 
the oost of the Car, Rs. 120 interest. As I 
intend advertising the* Oar unless you wish to 
have it, please understand that my offer only 
holds good up to Wednesday next* as the time 
1^ have is limited.** The plsifntifi tendered 
1b, 8,190 sometime on Wednesday next and 
asked for delivery of the Car. The defendant 
refused the tender oontending that the offer 
expired at midnight on Tuesday : 

AM— That the offer remained open until 
•midnight on Wednesday* 

That oral evidence to prove what the defend' 
ant meant by the words was inadmissible 
under 8. 91 of the Evidenoe Act. The Metro* 

S ilitan Httdlneerlttg Works v. Walter Bagene 
ebrunner. 99 O.W.N. 4l6a46 G. 48i»46 
Ind. Oas. 806. * 

GBBAVES, J. 

(32) B. 91— Bub-lease granted by ryot for more 
than nine years after passing of Bengal Tenancy 
Act— Registration against provisions of B. 86 (2) 
of that-Aot-rAdmissibility of sub lease to prove 
tenancy — Proof of sub-lease how else given. 
Bee Bbn. act VlII OF 1686 (Tenancy), 
No. 22, 42 Ind. Gas. 691. 

(83 d 34) Bs. 91 and 92 — Mortgage — 
Arraf^ement by which one of the mctU 
gagore eeeures release from personal 
Hability^Oovenant in the deed providing 
that payments should be endorsed thereon^^ 
Evidence of the arrangement 
A term in the mortgage-deed that payments 
on account of the mortgage should be endorsed 
on the back of the mortgage-deed does not 
preclude one of the mortgagors from proving 
that by paying a sum of money he had secured 
a release of his personal liability in respect of the 
whole of the mortgage money, as this arrange- 
ment ie a matter not covered by the terms of 
the mortgage. Jadab Ohandva Bhattacharjee 
V. Mafljnddi. 42 Ind. Gas. 616. 

FDBTOHBB and NBV^OULD, JJ. 

(86)B* 91. See No. 26, sttpra. 

(86) 5, 99— Oral evidence to contradict term 
of a document in writing^Plea of frauds 
8dU or mortgageSection applies only to 
parties or their representatives^^ 

The plaintiff and his divided brother gur- 

g erted to sell certain properties to 8 in 1892. 

ortions of the property were sold by 8 to 
defendant No. 1 (who was the plaintiff’s 
sister's son) on the 18th August 1898 ; and, 
on the 17 tb Beptember 1904, the remaining 
portions were sold to the same person. The 
^aintifi sued in 1913 to have it declared that 
the transaction of 1892 was a mortgage. The 
trial Oourt held that the transaotion 6f 1899 
YfM a mortgage and that it was so known to 
defepdant No« 1 both in 1898 and 1904 ; and . 


Br^ee let (imHlOontimted). 

*ded^ that on payment the plaintiff wae 
Mutitled to reoover certain portions of the 
property from defendant No. 1. The lowef 
appellate Oourt threw out his claim on the 
ground that the evidenoe to show that the 
oonveyanoe of 1898 in favour of defendant No. 1 
was p mortgage was inadmissible. On plaint- 
iff’s appeal : 

Held, that B. 92 of the Indian Evidenoe lot 
bad no applioation to the transactions of 1898 
and 1904, as the plaintiff was not a party to 
either of them. 

Held, by Shahf Jn that the plaintiff wag 
entitled to show the real nature of the trausao* 
tion of 1899, under proviso 1 to 8, 99, hla 
allegation in substance being one of fraud, 
namely, that though defendant No. 1 entered 
into the transactions of 1898 and 1904 with the 
full knowledge of the fact that B was really m 
mortgagee and not the owner of the property J 
he turned round and said that he had no bu& 
]g;iowledge. 

Held by Marten, J„ that assuming the 
transaotion of 1892 must be taken to be a sale, 
there was nothing in 8. 99 to prevent oral 
evidenoe of a subsequent agreement in 1898, to 
treat the 1892 deed as a mortgage, and to enter 
into the 1898 deed as a transfer of that 
mortgage. 

ffeld, therefore, that the plaintiff was en- 
titled to reoover the property comprised in the 
1898 transaotion on payment of the moneye 
then paid by defendant to B and subsequent 
interest. Banu x. Bhau, 20 Bom. L.R. 684 « 
42 B. 612- 46 Ind. Gas. 662. 

BHAH and Mabtbn, JJ. 

Rs/srenee':— 20 Bom, L.R. 278-44 I A. 986, 

B. 

(37) ff. 92^Applicability of the smdion to 
persons who are not parties to deed. 

The provisions of 8. 92 of the Evidenoe Aot 
which excludes oral dvidence in regard to land 
covered in a sale-deed do not apply to persons 
who are no parties to the deed. Sakumarl 
Debt V. Kalipada MokevJI, 46 Ind. Gas. 13. 
TBUNON and NBWBOUIiD, JJ. 

(37-a) 8. 99— Sttbssgtcsnf waiver of suit for 
whole amount under a bond on failure of 
two consecutive instalments* « 

Waiver by creditors, by a subsequent oral 
agreement of their right of suit for the whole 
amount under the provisions of a registered bond 
on failure to pay two oonseoutive instalmente is 
inadmissible evidenoe under 8. 92 of the Aot« . 
being % variation of the original oontraot, 
Hara Kumafa Baha v. Ramehandfa Fal, 
47 Ind. Gas. 948. 

GHITTY and WALMSIiBY, JJ. 

(38) 8, 92— Meonitip and scope of-^Deed par • 
porfinp to be absolute conveyance-^Oral evidence 
showing transaction to be mortgage, whether 
admissible-^English Equity doctrine on ih 
pmnt-^Whether applicable to India, Maunff 
Xyln V. Ma Bbwe La, 88 M.L.J. 648-6 L.W. 
777-22 G.W.N. 967 -(1918) M.W.N. 800-20 
Bom. L.R. 978-27 G.L.J. 176-28 M.L.T, 86 
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B videnoe Aot (1812) --{Continued): ^ 

«»SpAt. L.W. 186«il6 A.L.J. 8d6»46(r8i0 
-9 L.B.R, 214 iP.O.). See Pinal Part, 1917. 
Ool. 412. 

(89) 8. 92 — Interpretatmu ot ambiguous 
doouraent — Admusibility of evidenoe of sue- 
rounding oiroumstaooep. See DOCUMENTS, 
No. 3. 21 O.Q. 234. 

(40) 8. 93— Soopa of scotion -Pre emption 
suit by third pai fcy— Evidence to r.how re»I 
nature of traneaofcion, Admie'ubility of. Soo 
EBTOPPEL, No. 6, 21 O C. lOd. 

(41) 0. 92— Exeouiiou of absolute sale-deed 
and regislrabion thereof— ‘Goutompiation to exe- 
cute Agreement to reoonvey— Parol evidence of 
oootempocaneoiiH oral agreement to vary sale 
deed Admissibility. Seo PHE-BMPTION, 
No. 20. 74 P.R. 1918. 

’ (42) 8. 92— Document, sale or mortgage— 
Oral evidence, Admisflibility of, jto explain 
document See Transfer of Proper^jT, 
No. 1, 45 Ind. Oas bGO. 

(42-a) 8. 92. See Nos. 18, 19 and 84. aupra^ 

(43) 8. 92, prnvifio 2— Award by soma only 
of arbitratorfl if valid — Contemporaneous oral 
agrc'^ment validating majority award, if ad- 
missible. Seo ARBITRATION, No. 1 1 , 47 Ind. 
Oas, 960. 

(44) 8, 92, proviso 4L —Moylgagee making oral 
offer to forego interest if principal money 
be paid — Whether oral ogrcement admissible 
in evidence ■ Co.'ilrael Aol, 8. 63 ’-Appli’- 
cabiUty, 

A mortgagee m.iuc an oral offor to mortgagors 
that he would acoi pt the principal money in 
full satisfaction of the noortg^go debt foregoing 
interest which had aooruad thereon. The mort- 
gagora did not pay the amounc, uor did they 
tender it. On a suit by fiio morlgag^e on the 
mortgage, held that the evidence as to the oral 
agreement offered by the mortg.igee was in- 
admissible in view of the provisions of 8. 92, 
proviso (4) of the Evidence Aot. Held, also that 
the oral agreement to forego interest cannot be 
enforced under 8. G3, Contract Act, as the 
payment of the priooipal amount was not made 
at ths tiniOiOf the offer. Maung Shwe Mtn v. 
The Chetty Firm of A.M-, 43 Ind. Cas. 913. 
OJWOMBY, O J and PARIjBTT, J. 

(46) 91 -- Construction of documsnt-^ 

Admissibility of rxtrtnsic evidence— Com 
promise ^ 

The general rule is that, where the language 
of a dooumaot ie cleat aud applies without 
difBoulty to the facts of the case, no extrinsic 
evidence can be admitted for the purpose of 
afleoiing its interpretation. 

Where, in a compromise-deed, it was stated 
that the defendants agreed 4o pay to the plaint- 
iffs a sum of Rs. 113-8'0 for payment to L in 
zesp4o4 of her maintenance, held that the 
laog9^6 was clear enough', and that nothing 
more:oQuld have been oontemplated than oontri- 
butkfn to payments made to this lady in her 


Bvldflfloe Aot 1 1672)— (OonNHasd). 

lifetime^ Yar Muhammad Khao t. Bagar 
Khan, 40 Ind. Gas. 491. 

Linosat. j.o. " 

Reference 22 A. 149, ExpL 

(46) 8» Ql^Lands ambiguouely desoribed in 
mortgage-- Ambiguity bearing analogy to 
that described in the illustration -fRiffht of 
mortgagor to clear ambiguity. 

Where a mortgngor desoribed his mortgaged 
lands being in many ways analogous to tb^ 
ambiguity described in the illustration to 8.'97i 
Fividenoe Aot, it iS open to him to ahbw what 
was actually mortgaged to the mortgagee. 
Ram Charan Das v. Arsad Alt, 43 Ind, Oas. 
721. 

OOXB aud GHATTBBJEB, JJ, 

(47) 8. 106— Action for negligence against 
CATriera for loss of goods in ship by fire— Onus 
of proof of negligence— Duty of defendant com*- 
p^ny to call chief witnesses at time of fire. See 
CONTRACT AOT. No, 71. 8 L.W. 4 (P.O.). 

(49) 8. 106— Principal and agent— Agent's 
authority, limits of-- Burden of proof Bee 
PRINCIPAL AND AGENT, No. 4, 45 Ind. Oas. 
822. 

(49) St 106 — Receipts for rent given by 
gomasta— Onus of proving that gomasta had no 
authority to reoogoise distribution of rent, lies 
on landlord. Bee Ben. AOT VIII OF 1886 
(TENANCY), No. 41, 45 Ind. Cas, 294. 

(50) 8, lOS-' Presumption, Nature of. 

Held, that under B lOS, Evidence Aet, it is 

not permissible for a Court to raise a presump- 
tion that a certain person died at a particular 
time anterior to the proosedings, in which the 
question of his death was in issue. The pre- 
sumption can arise only in respect of the f aot of 
his being dead or alive at the time of those pro- 
ceedings. Paqir Bakhsh Singh v. Dan 
Bahadur Singh, 21 0.0. 148s 46 Ind. Oas. 
608. 

LINDSAY, J.C, 

References :— 34 A. 36 (F.B } ; 36 0. 26, 

In re Phenes Trust, L.R, 6 Oh. 139 (CkA.), 
J?ist, 

(61) 8- 108— Person not heard of, for more 
than twenty years^ Section if authorises 
presumption as to precise period of death-^ 
Presumption under section ^ Nature and 
scope of, 

B. 109, Evidence Aot, does not raise a pre- 
sumption that a person who has n^t been heard 
of for more than seven years died at the end of 
the first seven years of the period. The only 
rule, which the section prescribes is, that a 
person I who has not been heard of for seven 
years by those who would naturally have beard 
of him if he had been alive, ie presumed to be 
dead at the time when the question whether he 
is alive or dead is raised. There is no presump* 
tion aa to the time of bis death, and if any one 
seeks to establish the precise period at which 
such person died, be must do so by actual evi^ 
deuce, Baiharat w. Bhjtto Khao, 88 P.R. 
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BaldMM 

1918*>lilS F,U9/l‘91«-$8< P<W/B.' 1^8-46 
Ind, Cm. 7Q£> 

SBADILAL. J* • 

Re/erencM SI A. 36 37 0. 103. B. 

(63) Bt liO*-D6fei3dAnt In poBecssion of land 
sned for— Title if should be proved by defend- 
ant. *8ea POSBfiSSIOK. BtJIT FOR. Nd. 8.^ U.B. 
R. (iOlSJk. 4th Qr. 136. 

<63;a) Bi 113— Lesitimaeyi P/eBumptiou in 
favour of— If arieeB,iWhen child is born while 
order under iSSt-Crnn. ^o. Code, ia in force 
and aooesB not proved. Bee* OBIM. PRO. CODE 
(1398). Mo. IS. 16 Ind. Cas. 630. 

(63) S. llS-'Applioability of the flection to 
the MuhammadanB. See Muhammadan Law 
(LEOmsfACT). No. 1, 48 Ind. Oas. 883. 

(64) Be. IIS, 114— PresuYMjif ion of legitimacy 
—Burden of proof ^•Mjueation of Law. 

Where defendant admitted the paternity of 
pUintifi. the preaumptien would be that he is 
the legitimate bqq of the alleged father, and if 
defendant's oaee is that he was not a legitimate 
Bon, then it lay upon defendant to eatablish bis 

B. 11^ baa nothing to do with the general 
preBumption of legithnaoy which the law 
allowa. The presumption arieea under 8. 114 
and not under S. 113. 

The adjuatmeut of the burden of proof ia a 
qneation of law. Ddlavay Singh v. SuraJ Ball 
BIngh, 43 Ind. Caa. 478^4 O.L.J 5568 
LirdSay, J.o. 

(66) 3. Presumption of law that official 
acts are properly conducted^AUempt at 
rebutting the presumption-- Duty of Court. 

There is a presumption under 8. 114, Evi- 
dence Act, that an official act has been regular- 
ly performed, but, when an applicant before 
the Court ia attempting to rebut that presump- 
tion, it ia not for the Court itself to give 
aasifltanoe to the other aide, or to deal with the 
matter otherwise th:in impartially. 

When a Court*6ala is challenged, it is not the 
business of the Court' to collect materials upon 
which the sale may be supported for the sake 
of the reputation of the Court. Mt. Sohagbatt 
y. Bourendra Vohan Blogh, 44 Ind. Cas. 
661-4 Pat. L.W. 296. 

Rob and Jwada, Prasad, jj. 

(66) 8. 114— Oourt'eprooeedinga, Legality of, 
Presumption in faverue of. Rebuttal of. See 
AFFBAD (BBOOND AFFBAD), Mo. 9, 46«Iud. 
Oaa, 63« 

(57) B^ IU— Button mortgage— Plea ofpay- 
ment^-OauB ofrproving plea-<-lnitial onus in 
oase on mortgagecr— Shifting ^ of burden « See 
BUBDBN OF PROOF, No. 8, 33 C.W.N. 987. 

(68) B« 114. See Nb. 64, supra. 

(56-a) 8. 114 -'Presumption — Mortgagor in 
ppsaeasion of p^op^rty jn ease of mortgage with 
possession — Satiataott’oa of mortgage- debt — 
^OHus to rebut pceaumpMon. Bee t’RBBUMF- 
TIOR, No. 8. 46 Idd. Ode. 676. 

. SO • 


Evldenee lot (167B)^(Co«i4ifi«fii)^ ^ 

(58-6) B* 114— Unregistered mortgage^MBid, 
Sait nn^' 80 years after exeontinn of bood^Mb 
demand ' for 80 years— Preeumption as to 
amonnt having been repaid or forgiven— OWiii 
of proof as to its still remaining due. 8ge 
Presumption, No. 3, 46 ind. Oaa. 667. 

(66*c) S. 114— Preaumpthm under —Mortgage 
executed .96 years ago, Suit on— No demand or 
payment made during the interval— Genulns- 
ness of mortgage. Presumption as to- Burden 
of proof as to. See PRESUMPTION, No. 4. 
46 Ind. Oas. 806. 

(59) a. 116. See ESTOPPED. 

(60) B. 115 — Estoppel, Plea of— Burden of 
proof in. See ESTOPPEL, No. 4, 46 Ind. Cas. 
474. 

(61) B. 116— Requisites of a binding estoppel 
under. Bee Estopped, No, 7, 76 P.L.B. 
1918. 

(6l-o) B. 116 — Conditions for operation of 
estoppel. Bee ESTOPPED, No. S-a, 47 Ind^ 
Gas. 934. 

(6i) B. 116— Duty of a joint-mortgagee to iur 
form his joint oo- mortgagee as to any ohiiin 
which he may have in respect of the mortgage/ 
property prior to their joint mortgage— Failnre^ 
to inform as to the olaim— Estoppel. Bee 
MOBTOAOE (GBNERAD), No, 5, 44 Ind. Gas. 
547. 

(63 a) S. 116— Finding in prior suit between 
oo-defondanta on queation raised inter se— 
Daoree in spite of finding— No^ res judicata or 
eatoppel. Bee RES JUDICATA, No. 33 a, 88 M, 
L.J. 740 » 43 Ind. Cas. 860. 

(63) B. 115. Bee RES JUDICATA, No. 48, 
121P.W.R 1918. 

(64) B. 116 — Section if applioable to kan^s. 
See Madadar Law, No. ll, S4 M.L.T. 473, . 

(65) B. 196— CommunioalioD made to pleader 
in course of his employment, Privilege as^o — 
Admissibility. Bee PRIVILEGED COMMUNI- 
CATION, No. 1, 16 A.L.J. 987. 

(66) 8. 129 — Btataments of witneasea record- 
ed for speoial purpose — Whether privileged. 
See ACT XV OF 1865 (PABSI MARRIAGE AND 
Divorce), No. l, 43 Ind. Cas. 71. 

(67) 8. 163— Dooumant, Summons to (]k>vern- 
ment to produce. Discretion of Codrt in ease of. 
See Adjournment, No. l, 46 Ind. Oas. B98. 

(68) 3s. 166, 93— ’Judgment based on evidsHee 
^recorded before Registrar and treated bp 

consent of parties as evidence in suit^ 
Judgment if valid. 

In a suit under B. 77, Registration Act, to 
enforce the registration of a will, which both 
Sub- Registrar and the District Registrar deoUn* 
ed to register, the parties filed the evidenof 
adduced before the registering autboritiea m 
evidence in the oase by mutual oonaant on 
which the Court based its Judgpaant entirely. 
There was nothing to show that the oonditlona 
prescribed by S. 33, Evidence Act. were fonnd 
to exist to make it relevant, nor was it shown 
that it was irelevant under any other aeotion of 
the Evidence Aot. Beld that the atringent 

I 
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BYld«oce Act (187'9)— (Oonctod^d). 

ptoviaiooa ol B. 165. Evidence Act, rendered the 
iadgment invalid and that it muBt be set aside. 
Ponnueamy Plllai v. BlngaMin Filial, 34 M. 
L.J. 6S6»41 M.731-i(1918) M.W.N. 768- 
46 Ind. Gas. 849. 

AYLING and SESHAQIBI AIYAB, JJ. 

Betennee 38 M« 160, Not F, 

Exehange. 

(1) Landlord, giving up in favour ol his ooou 
panoy tenant his proprietary right over part of 
such oooupanoy holding— Waiver by tenant in 
return of his oooopanoy rights in remaining 
part of holding— Transaction an exchange 
Oharaoter of land received by tenant in 
exchange ancestral or self-aoquired. See OUS- 
TOMS-PUNJAB fALIENATION), No. 6, 120 
P.R. 1918. 

(9) Property over hundred rupees— Bargain 
noted upon— No writing or rogiatration. See 
Transfeb of Property aot, No. 33, '16 
A.L.J. 98. 

Bxolailon of Time. 

Partial stay of execution— Stay if justifies 
exclusion of time. See STAY OF EXECUTION, 
No. 1. U.B.B. (1918), let Qr., 73. 

Bxeoutlon. 

Juddment-dehtor in possession of land under 
a contract of sale and having paid full 
eonaideration-^Land whether can he sold in 
execution’^Position of judgment-debtor. Jnam 
Qhandra Dai y. Rajanl Kanta Pal, 41 Ind. 
Gas. 860-92 O.W.N. 533. See Final Part, 
1917, Col. S16. 

Bxeoutlon of Decree. 

(1) Transfer of Property Act, 8* 67— Civ, 
Pro, Code (1908), O, XXXIV, rr. 14 and 
15— Decree in suit on security bond declar- 
ing lien over property mentioned in it— 
Inclusion of such property in mortgage-bond 
—Decree is only money decree with Hen- 
Bale of property without mortgage suit im- 
possible* 

A judgment-debtor executed a security bond 
and a mortgage bond on the same day, the 
security bond covering some of the properties 
included in the mortgage bond. In a suit, on 
the security bond, an ex parte deoree was made, 
ordering the judgment-debtor to pay a certain 
sum to the plaintiff, declaring the plaintiff’s 
lien to the proi^rties mentioned in the security 
bond and refusing the plaintiff’s prayer for a 
deoree for sale of the properties mentioned in 
the security bond as those mortgaged. Beld 
that the deoree was a money deoree, with a 
declaration of the plaintiff’s lien on the proper- 
ties, expressly refusing the mortgage sale asked 
for by the plaintiff, and that the deoree, in 
effect, prevented a sale of the property without 
a suit under B. 67 of the Transfer of Property 
/Lot, which the decree-holder could not avoid 
£y proceedings in execution, as rr. 14 and 16 of 

bv- 


Bxaontldii ol Docno— 

O. XXXIV. Oiv. Pro. Oodei applied to the else. 
Goblada Chandra Pal v. Katlai Chandra 
Pall 46 0. 530. 

BBAOHOBOFT and WALMSLBY, JJ. 
Reference :— 8 G. 61, Diet, 

(9) Limitation AcU'^B* 31 and Art* 183— 
Payment towards decree not certiflsd—Bueh 
payment if sujjicient to keep alive decree— 
Payment hy brother^ if payment of lawful 
guardian^ of minors under 8* 91, Limita- 
tion Act— MotJ^er lawful guardian in pre- 
ference to brother* 

An uncertified payment or adjustment 
towards a deoree cannot, under O. XXI, r. 9 (8) 
of the Giv. Pro. Gode of 1908, operate to prolong, 
the period of limitation provided by Art. 189 of 
the Limitation Aot for an application for the 
execution of a deoree (a). 

Payments made by the brother of an infant 
judgment-debtor towards the deoree, while 
their mother is alive, ^ cannot be said to have 
been made by a lawful guardian within the 
meaning of B. 31, Limitation Aot, as it is well 
Battled that, under the Hindu Law, in the ab- 
sence of the father, the mother is entitled to be 
the guardian of her infant sons in preference to 
their brother (6), Blreswap Hukerjee v. Am- 
blka Charan Bhaktaeharjea, 46 G. 630. 
MOOKBRJEB and WALMSLBY, JJ. 

Beferencee :— (a) 19 G.L.J. 196 ; 13 Ind, Gas. 
424 I 13 A.L.J. 826, R, (6) (1664) Bang. B.D.A. 
339, B* 

(3) Mortgage— Misdeseription of property in 
decree— Objector not deceived— Court had 
jurisdiction to eorreot error* 

In a deoree for sale on a mortgage both the 
mortgage-deed and the deoree misdescribed the 
property mortgaged and ordered to be sold as 
muafl. The property as a matter of fact was 
assessed to revenue. When the mortgagee 
applied for execution of his deoree, the objeotor 
who had purchased the. same property in 
execution of a simple money-deoree pl^ed 
that there was no muafl. The mortgagee’s 
lien had been proolaimed at the time of his 
purchase. Held that the misdesoription not 
having deoeived the objeotor, when he pur- 
ohased, the Court was not debarred from doing 
what was right by correcting the error in the^ 
deoree. Basantl v. KunJ BIhavl Lai, 16 A.L. 
J. 269-44 Ind. Gas. 998. 

TUDBALLand RAFiq, JJ. 

(4) Decree passed against a deceased person— 
Representative of the deceased ean show in 
execution that decree is void— No, question 
of Jurisdiction in such a ease, 

A deoree made against a dead man is a 
nullity and oannot be executed by theexeouting 
Court. No question of the jurisdiotion of the 
Court arises in such a case. It is open ta the 
represenftatives of a Judgment-debtor to show 
that the judgment-debtor was dead at the time 
the deoree was made and that snoh a deorep ia,/ 
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void ond inoopable of ezeoubioa os agowb the 
pecBon BO dead {a), Sflpat Naraln'Ral v, 
Tlrbeal Miira. 16 A«L.J.o 897-40 a. 423-45 
Ind. Gae. 91. 

RIOHABDS, O.J. and BANERJl, J 

JSs/srence (a) 17 A. 47S, F, 

(6)*Oiv. Pro, Code {Act V of 1908), 8s. 58. 9 
(11) — Deorse for injunct ion^Deeree against 
adult members of the family ^Death of the 
ardult members^ Execution* against other 
members of the family not parties to the 
suit-^Legal representative, meaning of, 

A decree for injanotion was obtained against 
two members of a joint Hindu family, which 
consisted of other oo- parceners. After the 
deaths of the defendant-members, the decree 
was sought to be executed against surviving co- 
parceners, who were not parties to the decree : 

Held, that the decree could not be executed 
against the surviving oo-paroeuera. for, on no 
construction of the wq^ds “legal representa- 
tive*’ could the members of a joint Hindu 
family be brought within the definition of the 
term contained in 8. 9 (11) of the Oiv, Pro. 
Code, 1908. 

Per peamaHt J.— “B. 53 of the Oiv. Pro. 
Code has been enacted expressly to enforoo one 
recognised rule of the Hindu Law. namely, 
that members of a joint Hindu family may not 
escape the payment, out of the joint family 
property, of any debt incurred and decreed 
against their father before his death, provided 
that such debt is not tainted by immorality. 
The objeot of the section is limitative, and is 
intended to give efieot to a well-known rule of 
the Hindu law referable to a religious rather 
than legal sanction, which might otherwise 
have been rendered nugatory by the definition 
of “legal representative.” Ohanllal v. Bal 
Manl, 90 Bom. L.B. 660-49 B. 604-46 Ind. 
Gas. 745. 

BEAMAM and HEATON, JJ. 

He/ersnee 34 0. 649 (F.B.), Dist. 

(6) Civ. Pro, Code (Act V of 1908), 8. 70, 
0. XXI, r, 72— Howdup Civil Circulars, 
Chap, II. cl. 91, sub-cl, 16— Decree— 
Execution proceedings transferred to 
Collector^ Applkaiion for leave to bid at 
aitction-sale to be made to Collector and not 
to Court-^8eUoff cannot be allowed by 
Court, 

Where proceedings in execution of a decree 
have been transferred to a Collector, application 
for leave to bid at the auotion-sale should be 
made to him, under cl. 91, sub-el. 16 of the 
Bombay Civil Gireulars, Chap. II. After suoh 
transfer, the Civil Court has no power to enter- 
tain the application under 0. XXI, r. 79, of the 
Oiv. Fro. Code, 1908 ; nor can it permit a set- 
off. 

Per Moften, /.—Nor under the existing Civil 
Oiroulars, has the Collector any power to allow 
a set-off. ShrliilvAB v. Jafadevappa, 90 Bom. 
L.R. 708-49 B. 621-46 Ind. Cas. 663. 

* ,9BAR and MABTSB, JJ. 


BxaaotldB of DaeMa— (CcnMntieA, 

* (7) Instalment deeree-^Wfiole amount heetm 
ing due on jailure to pay one inetalmeni 
when thctsecond one became due— Limlfo* 
fion. 

A dedree was passed in 1909, which made tha 
decretal amount Rs. 660, payable by annual 
instalments and provided that, “ in case of fai- 
lure to pay any one instalment within the 
period fixed or until the period of next instal- 
ment, the plaintiff should recover in one sotti 
the whole amount due at that time.” Tha first 
instalment became due on the 6th June, 1910. 
It was not paid at all 1 nor was any otbair 
instalment paid. The decree-holder having 
applied, on the 6th September, 1915, to exeenia 
the whole decree : 

Held, that the execution was barred by limi- 
tation, the decree-holder not having applied to 
execute the decree within three years of the first 
default in 1910. Ralohand v. Dhondo, 90 
Bom. L R. 773-42 B. 728-47 Ind. Cas. 318. 
« Beaman and Heaton, jj. 

Reference i— 16 A. 371, Diss. 

(8) Oujarat Talukdars* Act (Bom, Act VI of 
1888), 8. 39’E^Certiflcate of Managing 
Officer^Decree against Talukdar—Appliea,' 
tion to execute the decree-^ Exclusion of 
time from the date of decree to the date of 
application for certificate-^ Application to 
execute decree in absence of certificate-^ 
Application in accordance with Jaw^Limi- 
tation Act (IX of 1908), Art. 189. 

A decree for instalments was passed against a 
Talukdar on the 16th September, 1910, with the 
proviso that, on failure to pay any one instal- 
ment in time, the whole amount of the decree 
became payable at once. The first instalment, 
which was payable on the Ist April 1911, was 
not paid. An application to execute the decree 
was made on the let April, 1914, but, as it was 
not accompanied by a certificate from the 
Managing Ofiioor under S. 29'E of the Gujarat 
Talukdars’ Act. 1888, it was rejected on the 16th 
Jane, 1914. The certificate was applied for in 
August, 1914, and obtained on tbe 29tb August, 
1914. A second application to exeoute the 
decree was made on the 28th February, 
1916. In answer to the contention that the 
application was barred by limitation, it. was 
urged, first, that the application of 1914 was 
in accord anoe with law within tbe meaning of 
Art. 189 of the Indian Limitation Aot, 1908, in 
spite of tbe absence of the oertifioate nnder 
S. 9d-E (1) of the Gujarat Talukdars’ Aot, 1880, 
and that accordingly time tan from the appli- 
oation of 1914, and, secondly, that, under 
8. 29-E (3) of that Aot. the applicant was 
entitled to eyolude the time from the date of 
tbe decree to the date of the application for the 
oertifioate. Both tbe lower Courts rejected the 
application as being time-barred. On appeal: 

Held, allowing the appeal, that the applica- 
tion of 1916 was in time, as, by virtue of 
sub-8. 3 of 8. 99-E of the Gujarat Talukdars* 
Aot. 1888, the applioant was entitled to exclude 
the time from 16tb September, 1910 (the date of 
tbe decree) to August, 1914, the date of the dils 
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Bieoutlon of DeoMO— (CoiiCifitf«d). 

BobmiBaioD of the decretal claim to the Managf- 
ing Offloer, which was the date of the applioa* 
tiOQ for the oertiflonte. 

But the Court differed as to whether the 
appeal ought to be allowed, apart from 8. 39 B 
(3) of the Qujarat Talukdara* Aot, Shah, J., 
holding that it ought, as the applioatyioii of 
1914 waa in accordance with law ** within the 
meaaing of Act. 183 of the Indian Limitation 
Act, 1908, though no ooctifioate of the Manag- 
ing (Officer under 8. 39-E (1) of the Oujarat 
Talukdara’ Act, 1888, waa produced, and 
Marten J., being of a. contrary opinion. 

Ssmble, by Marten^ J., that the application 
of 1914 was not made to “ the proper Courts” 
aa defined in Expl. II to Art. 189 of the 
Indian Limitation Act, as, at its datOi it was 
the duty of no Court to ezeoute the decree or 
order, there having been no certificate from the 
Managing Officer. Havgovind v. Naja Sura, 
30 Bom. L.R. 872-47 Ind. Oas.TSO. 

Shah aud Marten, jj. « 

As/erence 10 B. 91, Disi. 

(9) Decree, execution of -“Attachment of debt 
payable ouieide jurisdiction - Attachment, effect 
cf—Maney paid under an illegal order, where 
to be refunded. Sarendra Nath Goiwaml Y. 
Bangiabadan Goivanil, 21 O.L.J. 633-86 
Ind. Gas. 457 -3Q G.W.N. 160. See Final 
Part, 1916, Gol. 679. 

(10) Decree, eajecttfion of-^Transfer^^Preaid- 
ency Small Oause Court decree^-Presid- 
eney Small Cause Courts Act (XV of 1882), 
S. 31 {b)“-Transfer,if can be made direct 
to Munsif, 

A transfer c( a decree of tbe Fresidoscy 
Small Cause Court to the MmiBii direct is good 
under 8. 31 (b) of tbe Presidency Small Cause 
Courts Aot (a). Redar Nath flianna v. 
Jogandra Nath Das. 38 G.L J. 264. 

Walmsley and Greaves, .tj. 

Reference (n) 37 0, 674, F, 

(11) Cie. Pro. Code (Act XIV of 1882), 
Be. 233, 248— dpplicafton for transmission 
of decree, whether application for execution 
— Order under B. 248, without notice, 
whether without jurisdiction* 

Ai^ order for execution made under S. 248 of 
tbe Civ. Ped: Code of 1883 (O- XXI. r. 32 of 
the Civ. Pro. Code of 1909) without ootice is 
without jurisdiction and is a nullity. 

Notice given to the representative of the 
Judgment-debtor of the application for tr&ns- 
missioD of the decree, cannot be treated as 
notice given upon a previous application for 
ezeoutian within the meaning of B. 246 of tbe 
Code of 1889. 

K obtained a decree on 19th June 1896 
against D in the High Court. Ou 18th May 
1907 an application was made by the son of K 
(K dying in the meantime) for transmission of 
the dsoree to the District Court of Murshidabad 
for tbe purpose of having the decree executed. 
On SSrd August 1907 order for transmission 
was made by the HighfOourt in the presence of 
the Jadgmeut-debtoip. 


Bxeontl^o of Deeree^(Oofif4niifd)« 

Thewotee was not tranemitted. On 4tb 
SepUmber 1907 an application was made by the 
son of K for tbe attachment and ealenl oettalti 
premises in Calcutta, without notice. to the 
representativea of D (D having died in the 
meantime). On 17th September 1907 an attach- 
ment wan made of the property in Calcutta and 
on 29th July 1908 an order for sale was made. 
Both the orders were made without notice. On 
the 99th August 1916 the respondent who is 
the assignee of the decree made an application 
for leave that be might be allowed to proceed 
with the sale of the< attached property in terms 
of the order of tbe 29th August 1908 : 

HsZd— That inasmuch aa tbe application for 
attachment, dated 4th September 1907, was 
made without notice, the attachment of the* 
17th September 1907 and the order foe sale of 
the 29th of July 1908 vrere made without 
jurisdiction and consequently no legal proceed- 
ings oan be taken on the basis thereof (a). 

Held further —ThaUhe order (or transmis- 
sion, dated 28rd August 1907, was not an order 
passed on a previous application for execu- 
tion (6). MoharaJ Bahadur BIngh v. Inder 
Ohand Bothra, 22 O.W.N. 390. 

SANDERSON and MOOKERJBE, JJ. 
Referemcf^ (a) 49 0. 72-18 O.W.N. 1068, 
A. (b)48G 903-20 O.W.N. 889-28 O.L.J. 
646 ; 15 C.W N 661-16 C.L J. 123 J 21 O.W. 

N. 162, A. 

(12) TAmitaiion — Decree — Application for 
execution — Civ, Pro. Code (Act V of 1908), 
0. XXI, rr. 13 and 17, cl, (3)— dpp^icafton 
in accordance with law — Properties specified 
in the list furnished under 0. XXI, r. 18, 
not competent to be proceeded with in execu- 
tion ^Filing of supplementary list of 
properties, if to be taken as part of the 
original application under the proviaiono 
of 0. XXT, r, 17 {2)— Fresh application for 
execution, if necessary “ Such applioation 
if to be treated as made in covtinuation of 
the original application for execution, 

A decree was passed on the 2Sth November, 
1911, and on tbe 23td November, 1914, an 
application for execution was made which, on 
the face of it, was in aoooidanoe with law. 
Subsequently, ou the objection of the judgment- 
debtor, it was discovered that, against the 
properties specified in the list furnished under 

O. XXI, r. 13. proceedings could not be taken, 
aud, accordingly on the I4th January, 1916, the 
decree-holder made an application to the Oonrt 
fur aoceptaduo of a further list of propertiea 
with' a prayer that the execution should proceed 
by attachment and sale of those properties, and 
the lower appellate Court disallowed the prayer 
and held that tbe applioation for execution, 
having been admitted and registered, tbe 
proposed amendment could not be accepted and 
the decree-holder was to make a fresh applica- 
tion in execution : 

£fsfd-;-That the supplementasy list ehould be 
taken as part of the origi^l applioation under 
the provisions of 0. X3^r. 17' <9), or if a fresh, 
applioation were at anF necessary, thent the 
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Ezeeolloii 

subt^quaat' appUeation faraiBhiog fa ^pple- 
mentory lisfc o£ pi^operUeaBhoold be trailed m 
one made in oontinnation q{ the appiioation dcsl 
presented on the 88rd November, 1914 ; that, in 
this view, no question of limitation arose and 
that the decree- holder would be at liberty to 
ptooeed in execution as on bis appiioation, 
dated ^9rd November, 1914 (u). Ghaaendra 
Kumar Roy Choddry v. Btiheadra Kumar 
Roy Chondry, 33 O.W.N. 640»37 O L J. 398. 
TfltJNON and NBWBOULD, 3Tf. 

Beftrene0a:-^{a) 17 C. 631, R>\ IS O.L.J. 
638, Diai. 

(13) Applkation for-^Rent decraa^Limiia- 
tion^-^Bangal Tenancy Act (VIII of 1885), 

* Sch. Ill, c2i 8^^Execuiion sale set aaide^ 
Execution ease dismissed for default^-- 
Fresh aipylication for execution, if a conii’^ 
nuation of the previous execution proceed- 
ing, 

A rent decree was obtained on the 14th 
June, 1911, Application for execution was 
made on the 6th Maroh, 1914, and the sale 
took place on the 36th April, 1914. On the 
appiioation of the judgment-debtor, the sale 
was set aside on the 16th September, 1914, On 
the 38th September, 1914, the execution case 
was dismissed in these terms : ^'Bale set aside, 
deoree holder taken no further steps. Case 
dismissed for default.’* The decree-holder 
appealed from the order setting aside the sale, | 
but the ajmeal was dismissed on the 3nd Janu- 
ary, 19lflr« On the 16th February, 1916, the 
deoree-holder filed a fresh appiioation for 
execution. 

Seld — That the appiioation for execution 
made on the 16tb February, 1916, was time- 
barred under cl. (6) of Sob, 111 of the Bengal 
Tenancy Aot; that the previous appiioation 
ended with the order of the 38th September, 
1914, and there was no continuity between 
that appiioation and tho appiioation made on 
the 16th February, 1916. MIdoapore Zemln- 
darl Gompany v. Dlnanath Sahu, S3 G.W.N. 
766-46 Itfd. Cas. 713, 

RIOHABDBON and WALMSLBY, JJ. 

Reference 13 O.W,N. 631, Dist, 

(14) Execution^ Sale of property not include 
*xd in decree^Suit to repudiate part of 

aale— Maintainability . 

Where a plaintiff got the benefit by sale of 
properties in execution proceedings, held that 
he -cannot take benefit of the transaotion and 
at the same time repudiate a part of it when 
the transaction is one and indivisible, Rnna- 
putaa Bat Ramohandra, 43 Ind. Cas. 178. 
MITTBA, A J.C. 

(16) Rent Recovery suit--- Tenure comprising 
several villagea^Sale in execution of 
deeree^What paaaea. 

Where a plaintiff brought a suit for reoovery 
of -arrears of rent due in respeot of a tbnure 
compvhiing flve villages, obtained a deoree and. 

Id execution, caused certain property to be 


Bzeenkloii of Oeoraa^tOoaljHficd). 

s6ld,. held that the whole tenure passed ; by the 
sxeontion sale, as the rent has not-beeii in any- 
way distributed between the several villager 
comprised in the tenure. Ourga Prasad Rath 
Mlslf T. Dlneihwav Rath Misilr, 48 Ind. ' 
Oas. 534-4 Pat. Ii.W 347. 

OHAMIEB, 0 J. and BHABFUDDIN, J. 

(16) Inchoate contract between transferee 
deeree-holdef and judgment dabtw^Bxeeu* 
tionby transferee decree-holder^Whether 
inchoate contract bars. 

An inchoate joontraot between the transferee 
deoree-holder and tbe guardian of tbe' legal 
representaiive of the deceased judgment^debtor 
would not give the judgment-debtor a right to 
plead against execution that a oontraot should 
be oompleted and that be ShoUld then he 
permitted to plead that tbe transferee wasvonly ' 
his alias and has no foctis standi, Thlromalal 
Kandhma Kondala Magayya Ramakvlihna 
Kadlfvelasami Naloker v. Rasievn Develop- 
ment Corporation, Ltd., London. 49 Ind. Gas. 
637. 

Bebhagibi Aiyab and Bakbwbll, jj, 

References : ^19 M. 330—5 M.LJ. 218, 
Dist,; 14 M.L.T. 630»(1914>ki.W.N. 157>*96 
M L. J. 8,% Dist. 

(17) Execution application-^Plea of limitation. 

’^Suhsepient appUcation^Bss Jndieata— 
Limitation. ^ 

Where an execution appiioation was filed and 
the appiioation wois objected to amoogst others, 
ou the ground of limitation, and the appiioation 
terminated without an adjudication on the 
point of limitation, held, that on a subsequent 
execution appiioation, tbe objection of limita- 
tion oar. be again raided and ibo rule of res 
judicata oannob be plea^Jed in the oase. 

Where an nxeouticn appiioation is made not 
in accordance with law as laid down under 
r. It, O. XXI, Civ> Pro. Code, tLo applioa- 
tiou is of no avail to deoree-holder to save 
limitation. Isban Ohandra Samul y. Oolal 
Chandra De, 44 Ind. Cas. 3il0. 

BlCHABDBON and BEAOHCBOFT, JJ. 

• 

(18) Allegation that defendant was of unsound 
mind-^Trial Court decides the allegation 
against defendant --- Execution decree*^ 
'^heihtr that fact can be raised again 4n 
execution. 

Wheiv in a suit the faot that one of the 
defendants was of unsound mind was brought 
to the notioG of tbe trial Court and the Court 
insisted upon going on with tbe suit without 
appointing a next friend and passed a deoree ; 
held, that tbe faot having been taken in tbe 
trial of the suit and having been deoided against 
tbe person alleged to be of unsound mind, the 
same question cannot possibly be raised in exe- 
cution. Jang Bahadur Lai y. Pattu Tewart, 
46 Ind. Cas. 318. 

CBAMIBB, O.J. aud ROE. J, 
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Bzeoatlon of DattfeoHOb»<<ntM^). 

(19) FM Misfaction of doereo out of 0(mr<— 
Deeroo-holdor withholds information froth 
executing Couri^^Effeet of such withholding 
^Fraud, 

Where a decree-holder obtained full Batiafao- 
lion of the decree out of Court and failed to 
inform the Court of the fact and eubaeqaently 
pueohaBed a property in ezeouiion of the decree 
held that as the decree-holder withheld the 
information of the satisfaction of the decree, 
he had committed a fraud upon the executing 
Court and ho could not be allowed to plead his 
own fraud and to take any benefit thereby. 
Fraud vitiates the moat solemn transactions. 
Ofaasl Ram v. Dalel Blngh, 46 Ind. Oaa. 232. 
IiINDBAT, J.G. 

(90) Instalment deeree^Default and subas- 
gttsnf payment^Whether acceptance means 
toaiver of default prooision. 

The mate acceptance of overdue inatalments 
due under a decree is .not of itself anfilciont 
proof of waiver of the right to enforce the 
default provision embodied in the decree. 

The question whether the aoceptanoe of 
; overdue instalments has the efieot of extending 
thq period of limitation is a question of fact. 
Bhawandas Fevoomal v. ManghraJ. 46 Ind. 
Gas. a94< 

Pratt, j.o. and Hayward, a.j.g. 

RefereffiMS <37 B. 1 1 26 lod. Cas. 938, 

Aver. 

(31) Res judicata in execution proceedings’^ 
Objection not taken in prior proceedings^ 
cannot be taken in subsequent proceedings — 
Bengal Court of Wards Act (IX of 1879), 
8. 6^— Notice. 

In execution proceedings, where a party fails 
to take an objection in the prior proceedings, 
he will be precluded from taking the same 
objection in subsequent proceedings by the law 
of res judicata. 

In the case of a ward, who was a ward of the 
Oourti S. 54 of Act IX of 1979 (Bengal Court of 
Wards), requires that notices be served upon the 
Manager of the Ward’s estate through Collector 
' and any notice served otherwise is void. Jankl 
Ruev Y. Bavvamalle Ramananjear, 45 
Ini. Oas. 404. 

Sbabfoddin and Rob, jj. 

(21-a) Security for amount of decree and 
eostsSlay of execution on, pending appeal 
—Dismissal of appeal — Decreo-holder, 
Bight of. to enforce deoree^-Froperty 
pledged, if must be proceeded against. 

The faqt that a security bond tor payment of 
deoree-amoant and costs was given for stay of 
execution prooeedings pending an appeal from 
the decree in no way afieota the right of the 
decree-holder to execute his deoree after the 
dismissal of the appeal in any way be thought 
fia in acoordanoe with law. Raj Bans Bahai 
Yi Borjo Lali 48 Ind* Cas. 464«3 Pat. L.J, 
176*-4 Pat. I4.W. 216. 

MUUilGK and ATEINBON, JJ. 


EtmMa of D9er00’-^(OiMinued) • 

(uif Execution caset Sii^i^^ 
a fo'parfiee, NeeeseHyo/, ^ ‘ 

.▲.Judge oannot,* without giving hotioe to 
the patties, strike off execution oases or dis- 
miss them. 

Hotioe to the decree-holjdec is neoessary 
before an execution oase could be dismissed. 
Xlrtl Chandra Daw Yt Bepiii Behall Pal 
Ohaodhurl, 46 Ind. Cas. 721* 

Flbto^R and BHAUSGD HUDA, JJ. ‘ 

(21-e) Order dismissing appeal for defauUt 
if decree withtn meaning of Civ. Pro, Code 
(1883), S. a— Execution, Limitation for. 
Commencement of, from daip of original 
decree, not from date of order dismissing 
appeal for default. 

An order passed under Civ. Pro. Code, 1682, 
by whioh an appeal was dismissed for default 
was not a deoree within the meaning of the 
Code. 

▲n appeal from deoree havlOg been dis- 
missed for default under the Oiy. Pro. Code 
of 1682, on an applioation for execution of 
that decree : 

Held, that the only deoree whioh was capable 
of exeoution was the deoree of the pourt of 
first instance and that therefore limitation foe 
execution of the deoree oommenoed tq cun from 
the date of that deoree, and not from the date 
of the order of the appellate Court ditmiseing ^ 
for default the appeal from that deoree. Ram 
▲dhin Y. Ram Lot, 47 lud, Oas. 195. 

Lindsay, j g. 

(32) Civ. Pro. Code {Act V of 1908), 8. 47 and 
O, XXIi r. a— Agreement that no decree 
should be obtained— If can be gone into 
in execution. 

The question whether there was an agree- 
ment between the parties to a suit that no 
decree should bo obtained therein, oannot be 
gone into in exeoution. Dorasaml Hooppaa 
y. Subhalakshlml Palajree Ammaf, 8 L.W. 
205»(1918) M.W.N. 647»46 Ind. Cas. 880. 
SADABIVA AlYAR and NAFIBRi JJ. 

Reference :-i0 M. 238-6 L.W. 182 (F.B.). 
Dist. 

(23) Siep’in^aid of execution — Proeese^fee, 
payment of, whether step in-aid of exeoution. 
Manna Lai v. Bardar Blngh, 30 0.0. 882- 
43 Ind. Cas. 343. See Final Part, 1917, Ool. 
424. 

(24) Inconsistent positions taken by the party 
in different proceedings, if allomhk—Exs^ 
cution application, dismissal of, and refer^ 
ence to suit— Order in suit, effect of— For* 
mer application, if bare fretm apj^iisafiion 
—Res judioata. 

Where a snit to enforce a seourity bond, filed 
In a Privy Counoil appeal, was dismissed on 
tbs grounds (1) that the neoessary parties had 
not been impleaded and (2) that the claim was 
barred by 8. 47 bf the Code of Civil Procedure 
and, on an applioation tor execution to enf oroe 
the said security being made the deoree-hclder 
was met with J)be plea that the order passed 
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pn?iow ^KHMifA 
nek hfil NBMtdr tMt on^tefl m ■ tei'to 
a (nsh mflieatiOA toe eamtioo, toiM» that 
the Mdei vaewd in tba rait kad the effeot of 
nnllUying the maTiona oidet paaoed in the 
enontion ptooeediiigt 

Apaeto ihooldaot bailloiwedto taka np a 
poaitiott Inoonaiatant with that on whioh he 
had BQOOaedad in defeating a olaim in a pn> 
Tloae ptoeeeding bronght to enfona it. Baatl 
Bagam’v. SaJJad Mina. 91 O.C. 188-47 
Ind. Qaa. 688. 

Kawwait a liAli and DANIBIiS, J.OS. 

jS«/eraiieea4rS9 0. 494, Not F.; 8 0.0. 83’, 
18A.L.J. 861; 16 O.W.N. 736: 17 O.W.M. 
87V I 14 aXul. 887 I 87 A. 681 ; 88 B. 43 ! 19 
O.W.M. 178 1 80 0. 1060 ; 8 A L.J. 409 ; 17 4. 
174 ; 16 0.e. 178 ; is P.B. 1918, 2i. 

(36) OttikOioilDigeaUparaQraphlli-Bxe- 
euUoH ofioene trantfarnd from one Court 
to afufhtf-OompoUtAo of Court to ner- 
aiMre MPilh aeamftott, wheu firit attmpt to 

tXMUiA UlMUOCBUfulo 

A deorea does not become incapable of ezeon' 
tion withi 4 the meaning of paeagcaph 17S of 
the Oudlf Civil Digest, merely because one 
attempt to ezeoute it has proved unsuooeasfuli 
The Oofut, to whioh a decree is sent foe eze« 
eotion, is oompetent to persevere with^ the 
‘•ezeoution, until it is made to appear either 
that satisfaction has been obtained or that 
ezeootion is no longer possiblca Cot Dayal Ya 
Veievia Begf Boutherland, 31 0.0. 361. 
EilNDSATp J.Oi and STUABT, A«J 0. 

(36) Last application /ofi stayed by Oourt^ 
Bmoval of bar of stay^Bed/oal of last 
application afaped— Limitation for revival 

^ * -^Civ. Pro, Code, 1908, 8* i8^Limiation 
Act, 1908, Art. 181. 

48, Civ, Pro. Code, has application only 
to 4die cose of a fresh application for leave to 
isdue ezeoution, but none whatsoever to the 
case of the revival of an antecedent application 
for ezeoution whioh had been in suspense by 
reason of some bar, or whioh had been stayed 
pending the determination of subaegaent liti- 
gation. For such a case Art. 181 of the Idmi- 
tation Act provides a period of three years 
from the date when the bar is removed. 
Bakina Blbl y. Oaneih Prasad Bhagat. 3 Pat. 
i:i.J. 108-44 Ind. Oas. 660-6 Pat. L.W. 31. 
MULUOK and ATSXNBOH, JJ. 

(37) Transfer of decree to another Court for 
exeeution — IPhole property covered by 
decree net. Mhin jurisdiction of such 
another d^t^Tramter order if invalid^^ 
Civ. Pro. Wde, 1908. 8. 89 (1) {c). 

Even wheN the whole of immoveable pro- 
perty covered by a decree, transferred to 
another Court for ezeoution. Is not, but only a 
part of It is, situated within the Jurisdiction of 
this another Court, the latter Court wduld 
have, uuder 8. 89 (1) (e). Oiv. Pro. Code, Juris- 
diction to eaeonte the decree upon a Iransfer 


19ld— 46 W. Oas. 0. 

BBAB DIN, C J. 

Beferenm 33 0. 871, JEfel. on ; 14 0. 
Disf. 


661, 


(38) Companies Act. 8s, 186, 300, 301— 
Order of Itgutdafton Judye under 8 , 186 
— ZV^eree of such order if should appip 
for w execution to liquidation Judye or 
may apply to any other Judge^Civ, Pro. 
Code (1^8), 0. XXI. r. 18. 

An order of payment under B. 186, Companies 
Act, is a decree and must be enforced as suidi. 

The transferee of an order under 8. 186 of 
the Companies Act, passed by the llgoidation 
Judge in favour of a company in liauidation at 
Dera Ghasi Khan, applied in the Court of the 
District Judge at Dera Ghasi Khan for the 
ezeoution of the said order. Held that Bs. 300 
and^Ol of the Companies Aot are subject to 
the special provisions of r. 16, 0. XXI, Oiv. 
Pro. Code, that the transferee of the order 
must, in the first Instanoe, apply to the Court 
whioh made the order that the District Judge 
of Dera Ghasi Khan had no Juriadiotion to 
entertain such application. T^baryaram v. 
PopatBam, 93 P.R. 1918-168 P.W.R* 1918 
-47 Ind. Oas. 997. 

Bboadway, J. 

References :-26 0. 443 : 37 C 488, B, 

(39) Ow. Pro, Code, 1908— Ea;settfion of 
deeree^Bale of (and— Sanction of Collector 
not necessary. 

Held, following P.R. 4 of 1910, Rev. -117 P. 
L.B. 1910, and 69 P.R. 1913-167 F.L.B. 
1918, that the sanction of Revenue authorities 
was no longer neoessaiy for sale of revenue 
paying land of the judgmaot* debtors. The 
Civil Court ezeouting the decree is oompetent 
to decide the guestion of sale after hearing the 
objection of the parties and allowing them 
opportunity to produce evidenoe in support of 
their objeotion. Barkat Ral y. Mlsrl Khan. 
69 P.LR, 1918-143 P.W.R 1918-46 Ind. 
Oas. 864. 

BOOTT-BMITB, J. 

Reference 9 0. 390, Bef to. * ' 

(30) Execution-- Duty of executing Court-- 
Decree to be executed liter aUff— Subject- 
matter of decree altered materially^ Decree, 
whether capable of execution. 

Held that an executing Court cannot tamper 
with deotees which must be ezeouted literally. 

When a decree cannot be ezeouted literally, 
it cannot be ezeouted at all. 

Plaintifi obtained a decree that he was entit- 
led to share the water fiowing through a 
certain rajbaha egnaUy with the defendant, 
fiobseguently the canal authorities made 
certain alterations, as a result of vdiiob the 
volume of water flowing through the raibaha 
was inoreased and many other persons beridsf 
the plaintifi and the defendant beoame entitled 
to share in the water. 
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Execution of Oetcree—iCo^itinued}. 

Held, that tbu dcorce in hvoar of the plaintiff 
was no longsir o^^pablu of c 3 Xi:oulioQ> Khwaja 
Mahmud v. Ohulara RaHul, 59 P.V/.K i9l8» 
U lud. Ciis. t' 60 . 

GHBVIS, J. 

(31 33) Non occupanoy raiyat, for ojeotmeut 
of — Judgment-debtor, PayiTicn- by, Naaaasity of 
”-Uader-raiyat, i\vym'’Pt by, Validity of— 
Bengal 'Pcijauoy Act (>8'^,*, S. 60, cl. (2 . See 
BEN, ACT vai OK 13;5 (TENA^’OYf, No. 33, 
27 C.L J. 1V3. 

(34) By aU.aahmoiii. of another decree — 
Attaching deoroe-holder’s rights over decree so 
attached. See APPPIAL (CiENERAFi), No 36. 
86 P.W R. 1918. 

(35) Suit for p-vitt ’laiou decreed by Privy 
Council after detarraioation of partition proceed- 
ings instituted before suit — No reierenoe in Privy 
Ccanoil decree to sbarvs allotcpd on parfition — 
Exeoutiou applied for againnit share., not 
mentioned in plaint , but allotted on partitjon — 
Referonoo to separate bUit by exeeutirig Court 
— Decision of High Court directing in exeenuon 
proceedings to ascertain shares allotted ou parti- 
tion and to execute d‘:cree on aush abarcs — 
Decision of High Court, if final order appealable 
to Privy Counoil, See APPEAL ’ tPuiVY 
COUNOiL). No. 11, 3 Pi" Tj J. 339. 

(36) Judgment debtor at time of applicatiun 
outside terriloriil jurisdiolion of Court —War- 
rant of arrest if can be issued by Court, Sec 
ARREST, 3 Pat, L.J. 95. 

(37) No objection raised in exooution to sale I 

of agriculturist’s h juss — Sujr, by purchaser at \ 
execution siio for p')i;rjca-ion--Rcsiaunca lo 
such suit, on ground of exeinp'.ion fr jitj liability 
to sale, 'f valid, S '’0 AUCTION- PUKOHASBBj 
No. ’3 691. 

(38) Oi'de* stavriig r.xccutioa r,^ loobuii.ci* by 
fraud on C->urf:--ii;G,;o^ Bee ClV’. PliO. CODE 
(1908), No. 346. 10 A L.J. 46. 

(39) Grtrit of tiini by Co^rt oxecnfcjng d.,orco 
— Order, ifg*v,;’ fit-h starling psr:od lo docroe- 
holder. Seo CiV. PRO. CODK (1908;, Ho. 89, 
16 A.LJ. 71. 

(40) Objoctiion to iltaobmciit dismissed - 
Suit not brought v/ithin on.i year from dismis- 
r'M — Ord«;i conclusive. See CiV. PRO CoDB 
(1908) No. 325, U5 A L.J. 

(41) Applica^•ion for rlocrre und.^rO. XXXIV, 
r. 6, (hv. CoJo -AppiioaL-.Hi not cno for 
oxeoutian S-'c IJ£V. PRO CODE* (i908/, 
No. 447, ’fa ^.L J. 437. 

(4^) Colloclor cff^>cting p'lrliiion urrlcr Gi^^ 
Pro, Code in: .•'l^cntlon of decree — Jurisdictioa 
of Civil Court to h >ar ‘Application for ro-opeiiing 
partition. Bee riv. Pro.’ CODE (1908), 
No. 96, 20 Bom L R. P.I.. 

(43) Apphoatio • f-jr I'.'crc ’ absilu'e for Bile 
— Accrual of right tsj ap^ilv See ClV. Pro. 
CODE (1903). No. 92. ‘.:0 R .m. L.R, 481. 

(44) Partition FUit -Whether decree- holder 
eau apply Irr ox^-oution t.: bi put into actual 
possesfion of properties allotted to deoree- bolder. 


; Exeoyioii of DtcM^iOontinuefi). 

I See /5v. PRO. CODE (1908), No, 319, 45 lod. 
; Oafi\7. 

I ' (44-a) Transfer of —Transfer of jurisdiction of 
I Court while prodeedings , pending, Effeot of. 

' Bee OlV. Pro. OODB (1908), No. 301-a, 33 M. 
L.J, 760. 

(44-6; Joint decree in favour of four partners 
— Release by two ot their intoreat iujpartner- 
ship in faV'r‘-U‘ of fcho other two — Asaignment of 
the other two to a third p.arty— -Aaeignee, 
Rights off to assignee- Consideration for 
a'^signmrnL Absonco «f, Value of—MCertifioate 
of pay meet b^ two who released their 
interfsts, Effect of. See CiV. PRO, OODB 
(1908), No. 296-0, (1918) M.W N. 607. 

(46) By (JoHoofa'<r by victuo of delegation 
under Civ Fro, Code— Ctv. Pro. Code, 19/)8, 
8oh, III, pam U, moc.gigc by judgment- 
debtor ftga’PK*) prohibition o.3ntained in- 
validity of mortgage, Bee CiV. PRO, CODE 
11908), No. 561, 14 N.L.R. 181 iP.C ). 

(46) Obj-otijn. to jurisdiction of Court 
passing decree if can be considered by exeouting 
Court — Objection aa to decree being contrary to 
8 ID. Civ. Pro. Cvide, S>c ClV. PRO. CODE 
(19C8), No. 30. 12 r.L R 1918. 

(47) Decree ou compr 'unse — Flaiutiff to exe- 
outo decree on payment or deposit of sums of 
money— Money remitted by mrtnoy order— No 
deposit a3 required by d cree — Mortgage made 
by defendant a® preliminary to ealo of property 
provided in com prom ijG — Decree if can be 
oxGsuted. Beo COMPROMISE DECREE, No. 1. 
16 A.L.J. 472 

(49) Atlaobment of properly in, bn I 8ub.<e- 
quGut vvitbdrav^^l and suit for denUration that 
property belouge bo judgment debtor - 
Maintainability of snij -Spcnifio Roliof Act 
(I of 1877), B. 42, provitJO, it applioiblu lo suoh 
siiib. Bee DnCTilRATORY DECREE, No. 2, 
45 lud. Can. 972. 

f48'a) Judgmont-doblou, Compvomiflo by,, 
admitting liability in exeoutioij prooeedinga, 
Bapudiation of, V.ilidity — Estoppel, Fraudulent 
intention, if ucoossary to osiablisb. Sae 
Estoppel, No. 6-tt, 3 Pat. L.J. 451. 

(49) Purobase and posceBsion of holding by 
landlord in execution of deoreo for arrears of 
rent against tauaob— Fraudulent euppresHion of 
procea-<e8 neoosaary to be served cn judgment- 
debtor — Omission of aorvioe oi notice under 
Civ. Pro* Code, 1903, O. XXT, r. 22 vMiatea ^alo 
— Burden of proving knowledge of fraudulent 
suppression of facts aui p^oo6s.^ea lies on party 
guilty o^ fraud— Remedy of person aggrieved 
by frandulenl suppression of processes if lies 
under S. 47* Civ, Pro. Code, 1908. Seo 
EXECUTION SALE, No. 1, 27 O.L.J. 628, 

(50) Deoroo for perpetual injunction paaced— 
Obsiruoliou— Enforcement of decree through 
police. See Hkreditary OFFICE, No. 1, 16 
A.L.J. 700. 

(50 a) At variance with intent and purport 
of decree— Inherent power of Court to interfere 
—Civ. Pro. Code (1908), 8. 161- Calcutta 
High Court, Of— Patna High Court, successor 
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BXMUtiOt «( OMfMr>«Ml(i>|ll*A). \ 

of. Sae HIOB OomuB, l^O'innsS 09\ Ho. a> 

SPat. IiJ.48S, / 

(fil) Bceaoh of pe^aaant injanotion. 
Remedy for*-*Separsrto sail; or application foe 
execution. See iNJUNOTlONi No. 1, 32 0. 
W.N. 861. 

(63) Non-ocoupanoy .ryoti holding, Sale of, 
in e^eoutioa of money det'cee — Tenant’s eight 
to object to 3ai6. See LaNDLOBD And 
TENANT, No 1», 2^ C.W N. 792. 

(65) Application for -Ijimitauon, xroah srart- 
mg point of— Decree amount, Payment ot poc 
tion of, by judgmcnt^debtdr— Limitation Act, 
1908, Soh 1. Art. 182 (5^ Sae LIMITATION, 
No. #, 46 Ind Oas. 903. 

, (54) Suit on mortgage — Decree phased Oy 
High Court in appeal — Application for decree 
abeoluto if application lor execution — Limi- 
tation. See Limitation act (1908), No. 31, 
IGA.L.J 86 

(56) Application complying with Giv. Pio. 
Code, O. XXI, t 11 — Oci))y of deorea not filed— 
Time given for filing copy -Copy not filed— 
Application etruclroff — Subeequent application 
within three >oaiaof fi»t —Limitation saved. 
See LIMITATION ACT p908), No. 21.'^, 16 A L. 
J. 87 • 

(66) Joint* decree 'ig‘iinnt aavora! person*! — 
Aopol by Hvo out ( f ri loh — Appeal di«imi8Sod 
with coat i—Lxcoution ci decree tor appellate 
ooBte agfiinqt them -Nn fun her application 
within threj years —Limitation. See LIMITA- 
TION ACT]1908), No 235. 16 A.L J. 109 

(67) Mortgage suit— Final d.3oi6e m such 
suit IS decree in suit itself — Application for 
final decree not an applio ition for Sae LIMI- 
TATION ACT (1908), No. 206, 16 A.L. J. 143. 

(58) Date of issue of notice — Timo runs from 
date of ordoi — Not from date of delitory tu 
process server. See LIMITATION ACT (1908), 
No. 36, 16 A.L J blH. 

(59) Application f'>r — Notice ordered to be 
issued — Dtte on wh^oh notne issued and da*^o 
on whioh notice ordered lo be issued — Calcula 
tion of period Sea LlMlTATfON ACT (1.J08), 
No. 230, 20 Bom L.R. 351. 

(60) Application for, efiect of dismissal gf 
application on subsistence of attachment. 
See Limitation act (i908), No. 204, 7 L w. 
16. 

(61) Dismissal of suit for default — Applioa- 
lion foe re- hearing, DnmissU of— Oo.ta of 
application, Limitation for cxeourion of Soe 
IjIMITATION act (1908), No. /26, • 3 Paw. L.J. 
119. 

(62) Appeal to Pnvy Council — Door a against 
respondent given as security for costs— Accept- 
anoe of security if opera es as ord'^r staying 
execution during pendency of appeal— Time of 
pendency if may be excluded from lim.latiou 
period See LIMITATION ACT (1908), No. 24, 
3 Pat. L.J. 132. 

f68) Date of issue of notice'— Constaaction. 
See Limitation act (1908), No. 231, 3 Fat. 
L.J. 286. 

31 1 


Bnantbi* pf Upmm^Ooiulitdtd). 

. (eii-a) Oa O(»tg.go not to bo tskiBt 
against some only of owners of equity ef 
demptloD during pendency of case hgailM 
ptbers. See limitation ACT (1908), 47 lUli. 
Gas. 907. 

(64) Affirmation by Privy Council of fitsk 
Court’b decree awarding mesne profits— ‘Date 
decree to date of possession — Decree to be oxe« ^ 
oubed 18 tU it of Prm Council. Bee MESNE ^ 
PBOFITS. No. 2. 3 Pat. L J 110. 

(65) Mortgage of entire sammdaii by peraoa 
who had previously bought shares in certain 
gloves— JbizeLUticD of decree against suoli 
penoj- Execution b'lle of zimindari ifinoladea 
gcovuti aKo. See MOBTQAOB (SAI.E), No, 2, « 
16 A.L. J. 900. 

(65 n) Independent title if oan be enforaed , 
in— Civ, Pro Code (l90Bi, B. 47 See MOBT- 
CrAGE (Salf), No. 5 n, 17 Ind. Gas. 374. 

(6b) Limitation for application for, passed 
under B. 89 Tiansfer of Property Act. Bee 
JkSOiiTQAGB SALK), No. 7, 36 M L T 194. 

(67) Question ooncerniog anoiion purchaser 
and also parties lo bUit— Question to be 
determined m execution— Beparaco suit un* 
n6c»8sat> Bee MORTG iGE (B^r.E/, No. 8; 
2JM.Ur 198 (PC) 

(6^) Paruanasbin iaay- Fraudulent conduct. 
Boo PARDANASHIN WOMAN, No 3, 40 lud. 
Cas. 399. 

(69) Partition deoroe— Allotment between oo* 
sharars, pcinciplo of. Sea PARTI riON, No. S, 

22 P. L. R 1918 

(70) By arrest of lusolvent during maolvenoy 
proceedings, whether excluded by Prebidonoy 
Towns Insolvency Act. Bee PUESIDENCT 
TOWNS INSOLXENCY ACT, 47 Inu. Gas, 798, 

(71) Civ. Pro. Code, 8^. 11. 47— First suit 
for redomptiou deoread — No oxeuutiou applied 
lor — Bwoond mortgigo to another — Suosequent 
moEigagee’s suit barn d Bee RES JUDICATA, 
No. 7, 20 Bom L R 164. 

(72) Partial stay of, if justifies exclusion 

of time under 8 15, Limitaliou Aot. See 

ti^AY OF EVLOUTfON, No. 1, U.B.R. (1918), 

Ut Qc., 73. 

i73) Application to dismiss objections to— 
Application a slop in-aia of. Bee STEP Uf^AID 
OP IJXPCUriON, No I, lb A L J.*704. 

(74) Quo Cl heir of decree holder obtaining 
surTi.ssiju ocrtib ato, By, Validity of'*-Judg« 
Lientd>(.l r ti can go behind oer'ificate— 
Surefp Mon ite, Conolusivt neia of, under 

8 icoow3ion Crrt fii’no Ao( (I8b9) B 16. Bee 
Succ^::s^iON tJEuriFiCATL, No 3, 4b Ind* 
Oas 830. 

Execution Proceedings. ’ 

(1) Ros judioita tn expcution pfccesdtnps**— 
J)ect^uin of the ezecuiio i Court'-^Jts 
ftnahly. 

Where in execution an objection is raised 
and gone into, the same objection cannot be 
considered on any subsequent application in 
execution. If it was decided against the 
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Execution Proceedings— (Continued). I 

jadgmoni-deb^ore, it was dooided for good and 
all against thoiti, and, it decided in lheir*j 
favour* it is equally binding. ! 

Where a doo'pion of the execution Court is | 
that no property of a judRmenl'drbf'tr can be j 
attached, that deoision is final JadobaoB 
Pandav v. Ekram Ral* 44 Inn. ("h^. 654= ! 
4 Pat. D.W. 579. . ! 

ROK and Imam, jj. i 

(2) Court conductinrj, Jurl'^diction of — Decree, i 

strict ohservimee of terms of Possessory 
decree in favour of mortgagee-' Sale of 
mortgaged property for costs. Validity of. | 

The jurisdiction of a Court oonducting ezo- j 
, outioii proceedings muat be determined with 
reference to the directions oouuineu in the 
decree, including any diroctiou which the 
Court may give regardtug the manner in which 
the relief gr.anted by the decree ia to be soonred j 
to the perEon entitled to it. The powers of the > 
executing Court are oircumscribed by "any euoh | 
directions set out in the decree and it has j 
juriadiotion to award relief in any other ! 
manner than the dcoico allows. It has no ! 
power to go behind the decree so as to question I 
its legality or oorreotnesa, | 

Where, in accordance with the provisions in 
a decree in a mortgage-suit, which directed that 
the mortgagee should bo put in possession of the 
mortgaged property on a certain date, on 
failure of the mortgagor to pay the mortgagee 
a fixed sum together with the costs of the suit, 
possession of the mortgaged property was 
delivered to the mortgagee on such default 
by the mortgagor and when, on a further 
application of the mortgagee for the realisation 
of coats, the mortgaged property in his poBseS' 
sion was sold by the Court : 

Held, that the bale for costs was a void sale, 
as there was absolutely no dircotion in the decree 
for realisation of ihe costs by sale of the 
property. Sheodanhan Lai v. Aiaeiiar 
Blogh, 40 Ind. Oas. 55 = 5 O.L.J. 179. 

Lindsay, j.c. 

References 11 I. A. :i7 = 5 A, ‘5G9 =4 Bar. P. 

C. J. 489 = 3 Ind. Doc. (N. S.) 719 (P C.j and 11 
I.A. 181 = 7 A. 10-2 = 4 Bar. P.C,J. 664=4 lad, 
Dec. (N. S.) 138 P.C.), DisU 

(3) ,Oiu. Pro. Code (1908), 0. IX, Provisions 
of, Appticabihty of, to— Dismissal for 
default nf—Bastoration of—Civ* Pro. Coae 
(19081, 0. IX or S. 151— Court txeevting | 
decree. t/uri.S'izciicn of, to go fnio merits I 
when decrer^ h^ldi-r absent — Decision, Bind- ! 
inq naiut^ oi, 

O. iX of the C.v, (lode does not apply | 

to execMjtion 

An txecutioa (or default | 

can neither be Mod ui 0. iX t.-or under j 
the vague and cx^raovdio^ry given i 

under B 151 oi ihe Code of Lb\ .l IVoeeduro. ! 

Thrre is nothing in (he ( iv. r/o Code which j 
'he jurisdiction of an ,ii*..utifjg Court ■ 
to gc. .u tio" the merit.^ of the jor'i^mt-nt-rlehtor’s • 
objeoticQ even though the executing creditor is . 
absent. 


Execution JProoeedlnBs— (Conc^Kdrd) . 

Bigfatuf or wrongly, a Court with jurisdiotion 
has diRpi&Gd of the judgmoni-debtoi’s contention 
on the rnlirita and has decided that the decree- 
holder was not competent by reason of a defect 
of parties to proceed with the execution. That 
decision being on the merits is binding on the 
derren boldr-r till if is set a::«ide. Rlto RueP V, 
Alakhdeo Maraln Singha, 47 Ind. Gas. 154. 
MULLICK and THORNHILL. JJ. • 

(4) Appeal arising out cf, Pendency of. 
Respondent, Death of one, during — Legal 
representative not brought on record — Appeal 
if abates as against other respondents also. 
Bee Abatement of appeal, No. 3, 46 Ind, 
Cas. 911. 

(5) Small Cause Court decree, of, Order in, if 
subject to second appeal— Civ. Pro. Code (1908), 
8. 102. Boo APPEAL (SECOND APPEAL), 
No. 6 a, 43 Ind Cas. 15. 

(G) Decision in, as to fraudulent concealment 
cf property by judgment-debtor declared 
insolvent — Person entit'ed to appeal against — 
Official Receiver not judgment-debtor. See 
APPEAL (GENERAL), No. 23-/, 47 liid. Cas. 162. 

(7) Decree rent to Collector for execution — 
Older of (Collector in— Civil Courts, Jurisdiction 
of, to interfere with such order. Sec JURIS- 
DICTION (CIVIL (Courts), No. 7, 46 lud. Cas. 
885. 

(8) Decree absolute in mortgage suit, if can 

bo challenged in — Pendency of, when Civ. Pro. 
Code (1908) came into force, Applicability of 
8. 48 to. See MOliTOAGB (GENERAL).’ No, 9-C. 
47 lad. Cas. 143. * 

(9) Receiver appointed in, Order refusing to 
discharge a, if order under B. 47, Civ, Pro, 
Code (19081 and if appeal lies h'om. < Bee 
Receiver, No. 7, 3 Pat. L.J. 613. 

(10) Dtdivory of possession, Order for, if order 
in — Review of buoh order— Appeal if lies from 
order passed on review. Boo REVIEW, No. 8, 
3 Pat. L. J. 571. 

(11) Against non-transfcrable holding, when 
to be objected to, and effect of not objecting at 
the right time. Bee RES JUDICATA, 47 Ind. 
Cas. 790. 

Execution Sale. 

(1) Execution s'tle— Bengal Tenancy Act (VIII 
of\S65'i,Sch Til, .drf, 3 ‘Dispossession* — 
Lanalord purchaser — Omission (o serve 
notice under O- XX I, r. 22 of the Code of 
Ctvil Proerdam {Act V of 1908), Effect 
of Prccets of execution fraudulently 
siipprf sued — Civ. Pro. Code {Act Y o/ 1909), 
S. 47- Limitation Act 'IX of 1908), 8, 18. 
Sell. J. Aft. 18; - Burden of proof. 

Where a laud'orJ, in fxt'cutinn of a decree for 
arre.'ics of rent pui^! a holding to sale, purohascs 
it himself, itua obtains delivery through Court, 
such rh-'prspi a.-^n n of the tc’iant is not 
diBpo8?.p«-Pinti within fbo meaning of Art. 3, 
Sch. Ill of the Hcrig.il Tenancy Act (a). 

The dmissior. to serve a notice under O. XXL 
r, 22 of the Code of Civil Procedure is by itself 
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Exeoatloii Bale— (Oon^inu«tI^ \ 

auffioient to rondToE au exooution sale void for 
want of jurisdiotiion, for the notice tho very 
foundation of the jariadiotSon '6). 

Where ovary pro'^esa pr ' Ctibod by the legis- 
lature with a view ro appraise the judgment- 
deb&ors or lhr:ir repriisoniahverf that orticutioo 
was to pruoeed against them had bjen Jraudu- 
lenT^iy BUppressed : }^Ad that such a case w-ts 
governed by 8 . 47 of tho t^oda of Civil Procedure 
and the period of liraitatioa w-is that provided 
by Art. 181 of tho first :^o*^.oda!a to tho 
liinfitaiiion Act. To such a oaso., 8 . 18 of the 
Limitation Aot applied 

Tha burden roats upon* tho person, who has 
committed a fraud, to prove conclusively that 
the person injured by bis fraud has had nlear 
and defimte knowledgo of thor^n fto's which 
oonstituto tho fraud, at a time which is too 
remote to allow nim tf' seek the aHsiatanca of 
the Court fc). Ram Ktnkar v. Sthiti Ram, 
27 C.L.J. 528^46 fnd. Cas. 2*21. 

MOOKBR.IEE and WAhMSFiEV, JJ. 

ffl) 17 t3.W.N. 817, R. ib) 34 
M. 29*2 ; 35 M. 078 ; 17 O.L J. 310 ; 18 (J.L J. 
274 ; 41 C. 1125, R.; 41 I. A. 251 = 42 0. 72 = 20 
C.L.J. 555 ; 12 C L J. 6 ; (5 0. J03 ; 20 C. S-iO ; 
21 0. 19 ; U C.L J. 489 ; 3 A. 424 ; 32 B. 572 ; 
39 G.*296 ; 16 C.L.J. 3 & 440 ; lu C,L.J. 318 ; 
18 C.L.J. 18 ; 20 C.L J. lOJ, /<'. (c) 20 LA. 1 
«17 JB. 341, R. 

(1-a) Setting aHde of— • Proclamation o/ sale% 
Irregulartiif in, On ground of ‘-Right of 
fishory over a scream extending 30 to 40 
and ttoiumg over *39 vilhgest Sale 
of. Affixing copy of order directing sale in 
only one village ^ if irregular vrocedure — 
Civ. Pro. Code (1908:*, O. XXI>. 54. 

An execution said should be got asido when 
there is material irregularity in ibo sale-pro- 
olarnatiou, both in the description and valua- 
tion of property. Under C»v. Pro. Codo 
(1913), O. XXI, r. 51, tho order should bs 
prcchfimed at some piaoo on or adjaccot to 
such property cy boat- of drum or other 
customary mode and a copy of tho order should 
bo affixed at some conspicuou i part of the 
property. 

Applying tho prinoipla of this rule to ibe 
case of ft sale of a right of fishery over :i strenm 
extenduig to 30 or 40 miles and flowing 
over 138 villager, it would not bvi Fufficidut lo 
affix a copy oj liio order in ouiy one viilaga but 
ill must be di.'plavod at vatiou j uorl.i-)^^s of tho 
eaUco. Chattarpatt Smgh v. Surondra Nath 
Singh, 44 Ind. Caa. 412. 

CHAPM.\N and JVVALl Tuasad, JJ. • 
Reference 20 a 412, 

(2) Civ. Pro. Codo (1908), 0. XXI. rr. ^22 and 
17 '—Sale without notice to hgal repyesen^ 
tative of on<’ of the judgment debtors, effect 
of, asngaimf others --Subsequent sale when 
procseas alre'tdy realised enough to satisfy 
decri^c, Valtduyof. 

A d- 3 cree for mtni'iy was obtaiiiedt against 
oertain persons desoribod as carrying on 
baainoss under a particular style but each of 


Ezecatlon Sale— (Oonfinwd). 

the judgment-debtors was liable to pay the 
whole amount and exeuutiou could be taken 
out as against each for the whole amount. 
But in taking out exeoniinn, notice was not 
ksuod under 0. XXI, r. 22, against tho widow 
of one of the judgment-debtors who died sub- 
sequent to decree. 

Held, that tho mere (act that tho halo might 
have been oapablo of bemg avoided or void 
Against deceased jndutnont debior’.s widow 
nanunt affe-jt the sale a.s against the other 
judgment-debtor?. 

Where the proportion wore sold in oxeoutiou 
of a decreri wheu the salo of the first two lots 
were more than suflLient. to satisfy tho decretal 
amount, held (hit O. XXI, r. 17, has nothing 
to do with Ibo iiivaliclity cf a sale made to a, 
stranger who bought without notice of the 
fact that the aniount roalized by the sala was 
more than saflicient to satisfy tho decree in 
Fxecution. Surendva Nath Saha v. Bolft 
^am Poddar, 45 Ind. Cas. 699. 

FLETCHEH and BHAMSUL HODA, JJ. 

(3) Setting aside of— Sale, Publication of. 
Irregularity m—Efftct of, where no sub- 
stantial injury proved— Civ. Pro. Cods 
{Act V of 1908), 0. XXI, r. 90, protnsot 

Under the express terms of the proviso to 

is barred from setting asiue an execution salOi 
on the ground of there being no publioation of 
the sale on tho spot, without proof of the 
applicant h-iving sustained sabBtantial injury 
by rcft'rion of suoh irregularity. Bplih Chandra 
Qhoie V. Sadhu Charan Routra, 46 Ind. Oas. 
84 = 5 Pat. L.W. 16. 

CHAPMAN and ROE, JJ, 

(3 rt) Money decree, Sale in execution of— 
Occupancy holding, N on-transferable , Sale 
of—Co-sharcr raiyat, if cafi object. 

k noD-trarisferable oooupanoy holding oan be 
sold in execution of a money rlopree One of 
?he several raiyais who joincly hold such a 
holding c.ivi objom to such a pale only to the 
extrrfl. of bis vhare. FelanI Moudaianl ¥• 
Mukiinda Lai Mandal, 4G Ind. Cas. 781« 
WOODROFPE and SMITHER, JJ, 

(4) Rent dfxree by Revenue Court-Sale in 
extcutton of such decree— Sale ij passes 
prop r'y fret cf all incumbrances thereon 

• —Ma'if wj Estates Land Act, S, 125, 

A\iilo iu f'Xeoution ot a decree for rent in a 
[ Hov'iiiuo Cn.,rt p ,ssed the pioperLy lo tha pur- 
j eh ■ ’ ''I ad exoopt those 

?pe I ’ 125 p( ihf M.iiraH Land 

Ac^ Panangi Palli v. Sree R ija Oatta 
Venkata Suryanarayana Jaghapathi?aja 
Bahadur Garu, 35. M L J. 443. 

PlIILniPS and KUMARAgWAMI SaSTRI, 
JJ 

References:— lU C. 680; -33 C. 986; 41 0. 926 
(P.C.) ; 9 C.L.J. 234 : 15 C. 492. Bel. on ; 
26 M. 220. Expl. and Dist.; 17 0. 301. Not F. 
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Execution Sale— 

(4 a) Noit4ransferable occupancy holding^ 
Purchaser of. if entitled to object to—Judg^ 
ment- debtor, IJov) far a reore^entative of — 
Civ. Pro, Code (1908), S. 47 anU 0. XXI, 
r, 100 - Proceedings under r. 100, Maintain- 
ability of, by such purchaser. 

The purcbauer of (ho whoio or pact of an 
oooupancy holding not, lrf\nsfef*.iblc l»y ciisuom 
ia ft rc-presentative of the judgment debtor and 
entitled to objoQt fo Ibe aalo uiid"' S. '*7, and 
therefore not entitled to mail. 1 pr.-o cding*; 
under O. XXI, r. 100. Panchratan Kocri v. 
Bara Sahay Singh, li Pat. L J. 579. 
liOE and JWAJjA PrASAD, JJ, 

Reference : --42 C. 372, Ref, to, 

(i-b) J Urdgmeni-d&bioP s undertaking not iu 
ra%S6 objection of illeqalUy ot irugulariiy 
and the conspgftent postponement of sale — 
Civ, Pro, Code, 0, XXI, r, 90. 

After poatponament of a fjile in execution on 
judgment aebtoc’s undorUkwig not to raise ih^ 
objection of illegality or irrogubirwy, iha 
judgment-debtor cannot seek lo act aside tha 
sale, when it aotually ti'.ko? plac.'' HubaequenUy 
for any irregularity nr illo^ahty l:no».vn to him 
at the time of hi.-, uuderlHkfng. Lakihral 
Praianna Mojnmdar v. Rajlndra Poddar, 47 
Ind. Caa. 831. 

FLETOHER and SHAMSUIi HUDA, JJ. 

(6) Auction* purchaser in a money decree — 
From whom does he derive his title. See C.P. 
AOT XI OF 1898 (TENANOY), No. 7. 43 Ind. 
Oas. 907. 

(6 a) Application lo set aside aa, Order 
refusing. Second appe-il, if lies from— Oiv. Pro. 
Code (1908), 3s. 17, 104, O, XLUI, r. 1 (j). 
See APPKAr. (SECOND APPEAL), No. 10-a, 46 
Ind. Gas. 5^9. 

(6-b) Order sotting asido, under 8. 173, 
Bengal Tenancy Act (VIII of 1865)— Purohastr 
bflDftmidftt of judgment-debtor — Order if 
appealable — Benamidar, Civ. Pro. Cede (1903), 
8. 47, Provisions of, luapplioablo to a. See 
APPEAL (General), N o. 23-c,46 Ind. Gas. 748. 

(6) No objdction raised iu ex^^outiori to sale 
of agrioulturist’a house —Suit by purchaser at 
execution sale for ponsession — ‘Uosistanco to 
such suit on ground of exemption from h ability 
to sale, if valid. See AUCTION-PURCIIAaKR, 
No 2. 16 A L.J. GIP. 

(7) Aucticti'Purcha'cr at, if bonn.i by mort- 
gage exccutrj pri'.r }o attachment. See 
AUCTION- PURCTiAbER. No. 3, 45 lad.' Gas. 
877-5 O.L.J. U4. 

(8) Bettin,^ aside of - Auotiop pujchrtser, 
wi><bdrdw^i of purchaso *jntor,(.y aj - -Suhsif’qiienfc 
oonfirmation of sale — RwUind of j.jKrhaso- 
money. See AUOTION-PUKCIIAQFJR, No. 4, 
46 Ind. Cat. 275, 

(8-a) Auction-purchaeor, when can impugn 
validity of an — Damages, Suit for, when a 
proper remedy. Sao AUCTION- PUBCHABKB, 
No. 6 -b, 3 Pat. L J. 616. 


Exce a tloii/8ale*— (Concluded) . 

(9) Purohaser at, if representative o' judg- 
ment-dlobV>r. Beo OlV. PRO. CODE (1908), 
No. 61, 20 Bom. L.R. 495. 

(10) Irregularity sn’ pretoeedings of sale-* 

Whether nb to set aside. See ClV. 

Pro. CODI5 liyOS). No. 348. 45 Ind, C.^ 3 . 213. 

(11) Po'^sf'SS'Ty decree jn fav.our cf mortgagee 
— Possessi<-‘o dolivercd to morfgagon— -Salh of 
mortgaged property for enpt^-. Vrilidity rf. See 

Execution Puoceedingh, No. 2 / 4 G Ind. 
Ca*. 5i. '' 

(12) Parcha:-n by lart.llord at, tor rent decree 
— Lindlord if abould 'Annul purchnse of portion 
of tcn.Haoy by another See LANDLORD AND 
Tenant, No. 6, 29 C.L.J. 200. 

(13) When may be treated af private ationa- 
tion. See LIMITATION ACT (1008‘, No. 367t 
35M.LJ. 304. 

(i3-a) Mil. or, Property of, Of — Minot not 
properly repsesenied in .«uit — M>oor if oan 
recover property cold -- Suit for recovery. 
Limitation f-.r-— Liraitrit-if n Act |U'08l Aria. 12 
and 144. Boe MINOR, No, 5-6, iJ3 P.R. 1918. 

(141 Mortgsve of entire ^rimindati by person 
yvho had previously bonghi ^ lu certain 
gff»vi.rf -FiXfouU' n of decree igainst such person 
— Execution sali^ of zainind^tri includes 
groves also, See MORTG.4(>E (SA^E), No, 2, 
16 A.L J. noo. 

(15; Malabar otti mortgagee if can enforce 
pre-emption agair.sp purchusor in *:ompulaoty 
sale. See PRE-EMPTION, No. 15, 31 M.L.J. 
412, 

(16) Bent, Sale and — Betting aside of — 

Amount to be deposited for — Bengal Tenancy 
Act (1885) 8- 171— Civ Pro. Code (1908), 

O. XXI, r. S9. See RENT SALE. 47 Ind. Gas. 
664. 

(17) I'ursbaror of uou-tr'inaferab! ■ occupancy 
bolding, a reproRcubative of judgement- debtor: 
entitled to object to, under S. 47, Civ. Pro, 
Code (190ft) — Not entitled to raaintain prooeed- 
irgR unrlor r. JOO of 0, XXI. See KePBE- 
BENTATIVE, 43 Ind, Gas. 969. 

Executive Act. 

See Administrative Order. 

Executor. 

(1) Executor, power of-- Effect of executor* s 
asS'int to legacy — Power of executor to 
dispose of i roper ty—SnccessiGn Ad IX of 
1865), Sjs, 269. 293. 

After ihe LX'cutor baR given his asaent to 
the legacy, ho is not oompet^jnt under B. 293 
of (be Indian SucccEwioti Ant, to deal fiuthet 
with the preperiy. 

An executor, illbough ho has the power to 
diepoRC of the properly of the deceased in such 
manner as bs tbirkn fit under 8. 269 of the 
Indian 8ucoes?ion Act, must be able to give 
roasouB for doing qo, Marie Penheiro v, 
Jotlndra Mohan Sen, 28 G.L.J. 141»47 Ind. 
Gas. 289. 

WALMSLBYand PANTON, JJ. 



489 


DIGEST OF GASES. 


490 


Executor ^{Concluded), ^ 

(3) Executor, duty of ^Administration of 
estate. ' ^ 

The duties of an ajcoouiADr are to adminiscar 
the estate of too deoeasod only bo far and so 
long as to GuabJo him to cacry out the torms of 
the wjil of wh»ob he is ciooutor, A-fttr ‘lie 
property has ceased ‘*0 be ihe estate o! the 
deoe&sed and has beoemo Iho propercy of the 
residuary Jncf.itos under th? will» the oxocu.or 
as such has no autbociiy to miriige the eat-ito 
nu hi3 b.iaaii (a). Saiikar Nalh Mukcrjl sr. 
Blddutlata Debt, 2^1 O.L J. 271. 

N. K. Chattbbjea. and Smither, jj. 

Reference * : -(a) 31 C. 99 (92), F, ; 12 G, 375, 
Dis^ 

{y U>iac/' :i Ilind'-i will, c> on family 

busi'^icss-- D'^bl'i i^curfed — Creditor's 

romndy agairfst ^>xecnior pprsoniHy- Kx^ctiiors 
fight Uj tndeinniifr -Ex.'^cutor if sufficiently 
represQnt'-i ef.t'itc W'ien%hx^ i.' 

benefictary's r^'prrsf}ru>i uorninse of 

party li'roiiig ‘inter :M. 8udhtr Chandra 

Das V, Qobinda Chandra Roy, ‘/a C.W N, 
1013 --‘11 iJi I. 50^ -16 0. yee FiU tl 
Part, :.'n7. :oJ. r?L 

('i) ExC’Vtt'.r, Decree obtained bi-'-yzle — 
Pi/icitw hu i\',enutnt' I'lci-U nxvn'r^hip 

atC! Di'ton/iirfntrm c / Ejject ot 
f Tiriu':, a, raiiormcKt. 

K d^.d ivnijT lour ‘'Oi's '*nd a 11*3 

loit a will 'Vppotnt’ng hi* v.'idow as hit* 
eTociuU'ix. The la»ler, \n c! a t^nt 

d 60 fo^ the propirty ia arr ar^. 

Prior tfj in-.' ft*''ec.. osiC of th(» ^ '>ri<3 Vi'>,vn.g died 
unmarrScsd, h'e sb:!.»'r had «iL*vr-lvi uo )t' ih».' 
exe'?u^i’»x 1 'i fi )i*)‘hf.r, aru'i i fajndy arrayjgu- 
ment had bpfu d bi*.vv^eu tb * uipraVn'rs 

of the f Mtn: . :>» ,'.ro t\r> . je-tj )u of . h -3 prop-ii’tv, 
by whit'i fx loair’s r3!ca''.’d r*Il her le-jt 
ill the IT.: f nn ni favour of 

anoLho" Pho pt t. 'tiff tiajUired tbe antico 

inioicsi Ot o'a.i ion . ad the othe.* co-sharers in 
th^’ nronerr.y. 

^eld^ fh;ij under the tor*nh ol tbo fMuijy 
arrangemerr, th’ e're^utris: h^d no iottre&t *ju 
the nfopo Jv tb'it ehe p.irc'i^ied expoutrix in 
execu:iou thec-ec c: she obtained as oxecuirix 
andtbas'he plairtill wa*?, tbero'ore, eruitledi 
to {.hn prooj=*ri.y ; and that though Iho decree 
was obt/iio-'d by tba oxoou^rix, the oc'ucfiv’ial 
owners rif toe osta^.a were the y(i\\ owner®; of 
the decree, Krishna Proinotha Dail v. Kedar 
Nath Bbiu, 41 Ind. Cas. 732. 

Fletcher .and smithbr, jj. 

(6) Will, Of— Power of, to grant ijara lease- 
permanent lease. Grant of. excluded by. 

The power of the ozeoutor to lease by way of 
t;ara exolado‘3 by the very nature of it the right 
to grant a permanent lease. Pran Krlihoa 
Dai Y. Satlbala Sen, 46 Ind Oas. 862. 

. FLBTOHER and SMITHEB, JJ. 


Bzeeutopy Oontraet* 

Mortgage by ghatwal — ReotriotioDS oa 
alienation of such property removed before 
institution of suit — Exeeutory agreement, 
yea Mortgage ^General), No. i, 27 O.LJ. 
289. 

£x-parte Application. 

Party making rm. Duty of — Appeal, Filing 
of, T»ma for. 0''d('r granting, if can be oanoelled 
by Ramo Court. S^o APPEAL (GENERAL), 
No. 20, 45 Ind. 725. 

Ex-pattc Decpcc. 

(1) Application to lower appellate Court to 
f.»t a.'ddo iis ex parte decree — Filing of second 
appeal abio agaio^jl. ex varfe deocen — Ex parte 
sol. aside beforo seooud appeal admitted — • 
B-'O'-ind anpeal. if m^iutau^ablL*. Roe APPEAL 
(•SECOND APPEAL), No. 12, H N.L.R 30. 

i'i- When, should be sco ai^icJ'. — Right of 
fipfoi.daut. S:o Civ. I'RO. COLE (1908), 
N3. 2.J5, \U lod. Cap. G32. 

Ex-parte Order. 

(‘arty vvlion ’*> ajnd by. SoS HINDU LAW 

(Reversioners/. No 6. (1918; M.w N. 888. 
Expectant Heir. 

lio&iingd ny mouoy Jendcra wii-h expectant 
ho«r*' — Non exc*rohr», r.f undue ifiHoertce by 
Ir/id r. Burden of pr. vinp —Condition! 
n:irl*»i which Icai^ to such heir becomes un- 
couvoionahle. See UNCONSCrONARLE BAR- 
GAIN. No. 1. 16 A.Tj.J, 905 IPX.). 

Extraordinary Jurliilctloa. 

Exorcise o*, diaccctional — ConRiderations 
bio're euch exorjiae. See ELPIGTIONS, No, 3, 
22 C.W. N. 951. 

Fair Comment. 

tie'll — Fa:.'tp commopt.'id on by jour- 
null-'; rao'**. im Hub4tiiuce bo truly stated— 
Trivial m'p.'t it?ment'i of fact do rot afifeot plea 
.'f Bee Ll];r;L, No. 1, 20 Bom. L.R, 185. 

Family Arrangemeat. 

ft 

( 1 ) Executor, Decree obtained by — Sale-^ 

Purchaio by ox'-oiitor — Beneficial ownership 
in d«croi 5 , determination of — Eil'jot of# family 
arrangement. Sec EXECUTOR, No. 4, 41 

End* Cas. 732. 

(2) Hindu !aw — Maho^wari caste— Widow of 
separated brother entering into deeds with 
referaneo to her maintenance — Widow subse- 
quently adopting sou — Whether the deeds oau 
be sot up to bar the claims of adopted son to 
family property an family arrangements. See 
Hindu Law (adoption), No. 6, 44 Ind. 
Gas. 5. 

Family Settlement. 

When binds minor. See MlNORf No. 3, 28 
C.W.N. 118. 
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Family Usage. 

Bee CUSTOM. 

Final Decreo* 

(1) Limitation iicMlX 181— 

Comj:.utaiion of time for application for 
final decree for sale under O. XXXIV, r. 5 
'“'Date rf decree of the Court of pnal 
appeal. 

Held, thafi Ibo period of limuation for ati 
applioation for a findl dooreo, for anJo uudec 
O, XXXIV, r. £ or the Cit^. Pro. Code, nhould 
be oompu^od fn-m thsj date of the deoree of the 
Court of firji.i ai.poal. Lalln Ram y. Jot Singh, 
81 O.G. 176-= 47 lad. Caa. 806. 

KaNHAIYA LAL and DANIELS. LCa. 
References -.--IS A.L.J. 985; 80 O.C. ?05 ; 
. 38 A. 21^. Not F,\ 36 A. 850 ; 23 A. i5J ; 39 A. 
641, Rel, on, 

(2) Preliminary decree fixing time for redemp- 
tion — Confirmaiiou of such dooreo iti appeal 
therefrom— Application for final decree, *)rm- 
putation of lime fae making. Soo LlMIT.iTTOiv 
ACT (1908), No. 219. .35 M L.J. 507. 

(3) Preliminary decreo for oarfcition ant a«ji.Jo 
on appeal— Value of fiuTl denree pifsod during 
peudenoy of appeal from pr«iira»nary doorce — 
Realization of money in execution uf suoh final 
deoree — R&sSiilution of suoh money, right to. 
See RESTITUTION, No. 2, 27 C.L.J. 451. 

Final Judgment. 

Reversal of deoree and remand for I'urtbcc 
trial on raeriia— Rsitsaud if final j'idu.racn^« — 
Remand when can bo r^'gardf-d as final jiidg- 
ment. 600 Appeal (To Pitivy oouncili. 
No. 7. (1918) IVI.W.N- 814. 

Final Order. 

(1} D'.HZfi’-V’ii nf lilt on ground 'or 
tion -U-^vor al •’/ *.5,iii3 m appo^il liod '•oaiwnd 
for re-irnil on rn 'i-.'t oi rnjn iTrl, ji fiii’,1 
order. Se-' Al'PK.VJj pRlVY CuUNOlL*, 

No. 9, 2L 0.0, rUi. 

(2) Applioalir-n f-.r ^xerin.i''n of di-cr-re of 
Privy C ir cii’ * O.ilcr of Ifis:!! C :U''t Urccting 
first Cou’-i'. 10 u*.ecu'e Pnvy Counefi droiYa Oi's 
shares rj,Ii';V..cd in partition pr'-.j -r dinars t t- 
minaliuR before Pruy Counoii dL^.'cr bui n ^ 
brouxbi \ j P' ivy Coar.oii — Drd' c if 

final orjer or int^'idccui ory pit ;'c>iu»'o 

merpiv. Ro u"jn:AJ^ »To Pr:rvY OouNCiL*, 
No. IP, ;? P-tL L.J, ‘539. 

Finding. 

Judge, liy—O . c.-.vnir v.-uos by rf. predcces- 
.‘^or. Successor jf ),.‘0 kI to loMow, S.»o 
Practice and x^iiorro^t rk, N 2, 47 ind. 
Ca*?, 565. 

Finding of Fact. 

(1) Lower aopollate Court. Fmuinq by-- 
Status of person as ienu^t- holder — Second 
nppmU interference in— Tenancy, Area of. 
Mistake a i fc, if mistake of law, 

Ezoept on the ground of st^me olear mistake 
on a point of law, tbo High Conrt ought not to 


^ Finding 0 # Fact - (Concluded). 

j interfere in seoond appeal ^ith a finding of 
fact arrived at by the lower appellate Court aa 
to a pibrson being a topure-holder. 

A mistake as to tKo area of a holding oan 
hardly be closcnbed na a misLako of law. 
Oarpanarain Sarkar v. Qiriih Chandra Dao, 
46 Ind. Ob« 351. 

Richardson and Walmsley, jj. r. 

(l-a) Intcrft'rc^oe with, in second appeal — 
Tnforcnce drawk from tho je facts, Gorreption 
of. See APPEAL (SEOOND APPEAL), No. 6-b, 
43 Ind. C .s. 49. 

(2) Lower appellate Court, Of — Questioning 
uf, where entire ovidonce not oonsidored— 
Sooond appeal. See APPEAL (SECOND 
APPEAL). No. 9, 46 Ind. Cai». 52, 

(3) Bised OTi wrong aspump^ion of facts and 
wrong principles open to seoond appeal. See 
apj»eal Second APPEAL), No. 23, 27 P.W. 
R. 1918. 

• 

(4) Burden heavy on appellant sec.king to 
upset finding of fiiCt. Hoi; APPEAL (TO ERIVY 
COUNCIL), No. 9, 21 O.C. 104 IP.C.). 

Firm. 

(1) Suit against fir. n— Right of' plainHjJ to 
know mcvibers of firm - Object of seeking 
such infprmation-^-Po) tner if can be forced 
to appear in ptrson — kfieci rf appearance 
Kiut for partner— Civ. Pro, Cone (1908), 
0, XXX rr, 1 and 6. 

Uudor 0. XXX. r I, Ctv. Pr... Code, a plaint- 
iff suing a firm LniiMcd 1.0 know who the 
potsorfl Hio who oons'jiiilo la.ii firm oud the 
iufor.iv>,i>or. canuot b-i v,»rbb.’ld, aa it is noces- 
siry 10 .‘li'.Oie tht. plvioLfi know wliMviil bo 

perso*’ illy liabio in for (he satisfao- 

oi hi-' vi\iru "* ir.'divif!ually ’’ 
Mi r. 6 pnl ‘lynonvn'.nuj w.th “in pcr.son.'’ 
Nopvri.neL* oan be u n ler ibis rule to 

afipoa- ir, pcr-sc", l i*r. in b«j au-^cnoe aticr porvice 
of .sua'rcofH, will b..* -vuh cr portV ; 

but if :i-. P’1’7 .11 !or birn, r -vs!! bo 

'Vi* hi'i ; 1 L'. -'la t. ip; > rH,!.-’*-*, H'' dgea 
& Co Y ShamcB Di.: &Co , 78 P.R. 1913=105 
IMi.tt. 191S = I5.0 i’.Vv.R HiJS--=jl7 l id. Caa. 
422, 

fjE-ffOSSlONOL. .1. 

(1) fCiK' .vn V.y Ibo name of I>*lhr!r ind son, 
even .ixter their .irrith, I'l i;„iod as io — OmissioD 
of name of s..r<’s in pialnt r?i';fc a misdcsonp- 
tion,. So( T'arTNEKSHIP. No. 7-6, 165 P.L.R. 
1917 = 3 P.W.K. 1918 = 41 Ind. Caa. 283. 

Flihery. 

(D Suit for declaration and injunction-^ 
Defendant claimritg right of fisheries subject 
to payment- Long and continuous enjoy- 
ment by defendants odablished — Fishery 
right, if incidental to ownership, Subra- 
manian Ohetty v. Vljia Raghunatha Pillai 
6 L.W. 769 = 22 M.L.T. 523 = 44 Ind. Cae. 419 
See Final Part, 1917, Col. 436. 
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Fi she? y— (Oone 2 u( 20 (I). * 

(S) Bight o! fishery claimed in tank of eer* 
tain mouta by residents of another mouzat 
if immoveable property - Suit for recovery 
of money alle^d to be due for fishing in 
certain tank if a suit for rent not cognisable 
by Small Causes Court — Second appeal--^ 
Ss, '26, 27, Limitation Act, if applicable to 
* Central Provincei—Easemente Act, Ss. 3, 
15— ^Right of fishing as profit a prendre in 
gross, Acquisition of-^Civ, Pro. Code, 
.1908, S. li, Expl, IV— Compromise decree 
when becomes res judifiata. 

The right of fishing • or julJcar is always 
reoognisei aa an interost in itumovoablo pro- 
perty (a). 

There being no definition of rent” in the 
• Provincial Small Causes Courts Act, it is to be 
taken in its ordinary sonae as including oom- 
pensatioQ paid to the ownsr of iramoveaole pro- 
perty for its use or occupation. Therefore a 
Huit to recover the con^^idoraiion for a right of 
jHhing in a tank is a suit for root, so far as the 
right of fishery is odnoerued, and cannot ba 
taken oogniaanao of, under Art S of the Frovin- 
oial Small Causes Courts Act, by a Court of 
Small Cauisa a»»d a saooad appeal lies Ht). 

A hcredicary incl customary ot fishery 

in tile taisk of o-jc mou^ja olainjed by the 
Tosidanls o* anothor bnng a profit 

prendre in gco.^n cannot in thoConi-ral Provii»ccs 
bo acquired under S. lo of Lhe Gasompiits Act, I 
B. 3 ol which repeiN, so far as the Pcoviriecs | 
arc cjonoarned, 8s, 2G and 27 of the Limiution I 
Act, But such a right may bo acquired by j 
grant, which should bo presumed where user of j 
forty years is proved (c). 

To find oir. what it was that the parties to 1 
a compromise decree agrf'sd to in the previous ; 
action, it would nv^t be enough merely to see ; 
what wa': the rohei granted in the dooreo of the i 
Court, but ill would be necessary u.l.:o to . 
examine the basi-^ on which it was gcintod. i 
Wli:Vtovec is ii'^ca ^sicily luv Jived in the oecree 
ptoncauGod eo ro-opened ‘jy either party. ; 

To this exfcvmt, Expl, IV to S. li* Giv. Pro. ! 
Code of lUOS rtipp^ioj to coincrorniso d zeroes. ! 
SItaram v. Pclia, li U.ij.U. do -43 lud. Cae, I 
962 . 

MITUA.A.IC. ; 

Bef<sronees-.~’M G7 U.K. 831 (830) ; 9 Q.'i.D. 1 
315 ; (1897) ‘i 08. 9(i ; C. 419 ; 19 0 511 ; 31 { 

O. 937. i’,; 16 M. 280; 21 It.tt, 409. (si 161 j 

P. K. 1888, F. (c) 0 0. 331, Ji\; 5 U. 915 ; 21 C. i 

B5, li. ^d) J5 M. 75, F. j 

(3) Exolu^^vo light of, as evidence of title in i 
soil ot caver- hod. Soc Ar^LUVIoJl AI^DPil^U* | 
VION, No. I, 22 O.W.N. 872. 

(4) Co-owners, Leasees of, oatoliing li^h in a 
bil — Rights of other eo owners. See CO- 
OWNEUS. No, 1, 46 lud. Cas. 280. 

(5) Right of, over a stream extending over 30 
to 40 miles and flowing over 138 miles, Setting 
aside sale of, on ground of irregularity in 
proclamation of sale by affixing copy of order 
in only one village — Civ. Pro. Code (1908), 

0. XXI, r. 54. EXECUTION SALE, No. l-a, 

44 lad. Oas. 412. 


Fixed DepoiU. 

In joint names of more than one— Dividends 
payable under deposit if payable to one or more 
holders thereof. See COMPANY, No. 6{ 28 P.B. 
1918. 

Fixturei. 

I LI pass to mortgagee. Sou MOSTOAOE 

I (Equitable MoaTGACB), No. i, 22 C.W.N. 
758. 

I Foreigner. 

Suit against, non-resident foreigner if lies in 
British Courts. Seo JURISDICTION (GENE- 
RAL), No. S. 35 M.L.J. 189. 

I 

j 

j Foreign Judgment. 

I (1) Wboo not given on merits — When oppo- 

I sed to natural jo^tice. Sso BURDEN OF 

I Proof, No. G. 31 M.L.J. 295. 

• (2) Conditions under which quality of rez 
judicata attaches to. See RES JUDICATA, 
No. 45, 9 L.B.K. 103. 

I Forfeiture. 

(1) Eahaiiccraent of rant claimed by landlord 
— Dooi.sJ by tenants .of occupancy status and 
claim ct proprietary right —Ejectment suit 
based on dsni,ai nt occupancy tenure— Admifl- 
t-icn by tonantK of occupancy tenure before 
judgment — Oooup'Anoy tenure if liable to 
forfeiture. Seo EJECTMENT, No. 6, 32 P.R. 
1918. 

(2) Tenant for life, Disclaimer of laudiord’s 
titlej by, if works -- Condi liouB for — Relief 
agaiiHt. SoG LANDLORD ANDTENANT, No. 1, 
•11 M. 029. 

(S) bVrs‘eitu:o for non payment of rent uuder 
oxpr-'£:s env u-iot — Ej?c .."ten: ‘jint — InciuBion 
iu auii. of .Glri.irj fr.r rctii. for poriocl ’ iibi't'quent 
I'i daf.i.'Zij — 1 ejee m*‘nt hUR on 

Hocounf) ct ciaiuj iouio nt— Eorfeifcuro 

wiiv fl ty Hioh oliiim. Sgr LANDLORD AND 
Tenant, Hi. 12 h.d. Oil. 

(li Fcrni^urnt lease — Denial of title — Por- 
foit.ur. 1 , Djcirine of, aX-en«ioj) of. St^o LAND- 
LORD AND TiiNANT, No. 56, 3i>M.L.J.*647. 

(5j Agriouhiu'.'iil loiso — Inoidor.Ul denial of 
iandi jrd'o Bee LANDLORD AND 

Tenxnt, No. 59. 23 M L.T. i78. 

(Q) J'itloc', of, on sub- lease. Bee LANDLORD 
AND Tenant, No. GD, u N.L.R. ii)7. 

(7) Tonanta from year to year— Ejoctment 
after notico<" Permanent tenants if liable to he 
ej'^oted (or forfeiture by denial of title. Bee 
Landlord and Tenant, No. 56. 8 L.W. 
109, 

i8) Breach of condition involving forfeiture 
by tenant — Transfer by landlord of his right 
subsequent to breach — Transferee can enforoo 
forfeituret Boa Lease. No, 4, 20 Bom* L.R* 
767. 
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Ffaad. 

(1) Faht recitah in det^d-^Fraud. 

rocitalB iu h. ci^ied uudoubl^cdly amount 
to frauQ. Khadailngh v. Deepchand, 43 lad. 
Gae. 16. 

Batten, a..i;C, 

(l-fl) Plea of — Goufi, Dtup of, to consider 
vjhen allegatinns not set f^tlh in dstaiL • 

Kvon though the allji^aiioou on which iho 
plea oi Icrtud ib baecd .tre not sot lorlh iu 
detail, a Couh is bound to con^^dor the plea 
when it is distmcilv raised. Amrltabal V. 
Jabbanbi, 46 lod. (Lie. 076. 

8T\NYO>?, aj.c. 

( 2 ) Ali^^qaficns as to fraud to he specific — 
Acts of fraud to be clearly set on* — Ageee- 
mcat to share profits a^id losses equally %f 
partnership — Ccnhact Act, S, ^40. 

Allegritions of fraud must be spooific. They 
mast be u.'liuirclj wtaetd beyoj:d fJoubl in what 
thefrrui i i- iliogod to h-.V 0 been ooneisted. 

An aurroment. PoiLing out ih?i\ two per^oos, 
oorobirung money aud ilsill iv''f tho pu>‘po&o of 
Oftrryiug on fom * ouaiuosEj v/orn >0 share any 
profits or lodPPh' tquuiiy is .1 pj'rnorfrhip apjrt''- 
xnent ; and the acrroiTU’ot In ■' bare losaes T\k.*« 
it outaid ■ th#' PC' of S !.U0, Contract Act. 
Hanik Ghand v. Olrl Harl Lai, U.B.R. 
(1918 m is. Q-., 00-46 fud, Oa 3. 34‘i, 
Saundeks. J.C. 

Reference:-! A. 74, Diss. 

(3) Sad for d'i<!buiMoti of, in rent deorce — 
Burden to be UMobar^od by piamtiif. See 
BURDEN OF FroOF, No, 1, U7 C.L J. 137. 

(4) Coiupaoj — Liquidation — Share boidet’a 
right to bo r^:mov ;d from the ILt of ccnlribu- 
toricrf. Principjea L:overiiinfi{ — Liability as con- 
tribul^'ry ho'v fevr .‘effected by fraud or mi&rcpro- 
sentatiou — Sharo-Lolder when can have his 
oootraoi. t>tk<^ shares LCt aside — Repud»a' ion. 
Bee CONTRiiiUTcmv, No, 2, 42 P.R. 1918. 

(5) Full ^atjsficcion of decree out of Court — 
Decree-holder withholds informaLion trom exe- 
cuting Court— Fraud upon Court —Fffect. Bee 
Execution op Decree , No. 19, 45 ind, 
Oaa. 222, 

(6) Knowlcdf^e of facta constituting /raud on 
partof peraon injijfed, Burden of proving lies 
on whom Bee. EXECUTION SALE, No. 1, 27 
C.L.J. V2R. 

(7) Marnape, Ground f 'r avoiding n. Nature 
of, requisite for. See HlGIf COURT f JURIS- 
DICTION OF). No, I, 47 Ind. Cas. 644. 

(8) Title ac‘,aire'i at Court sale not chillou- 
ged by judgment-debtor — Ue-opening by his 
assignee of questic.i after lapse cf long time by 
plea of fraud, if desirable —inherent , powers as 
to, of Court. Bee LiS Pendens, No. 1, 20 
Bom.L R. 929. 

Frandulent Preferenoe, 

Tr'insfer of Property Act llV of 1882), S. 63 
•^Preference of one creditor over another, 
palidity cf. 


Ffandolent Preference— ( Concluded). 

Beld, that transaotious made merely for the 
purpose of preferring one creditor over another 
are uqt v5id under 8. 53 of the Transfer of 
Property Act (IV of 1882), ^In order to invoke 
the aid of that seotion, it must be proved that 
the transaction was entered into with the object 
of defeating all the oieditors. 

Held, further, that, thef fact that the pei^sou 
had made an extremely good bargain is nc 
reason to conolude that the irausaotion is 
tainted with dif^honesly. Kala Singh v. Ran- 
dhlr Singh, 21 O.C, 97==4G Ind. Cas. 330. ' 

LINDSAV, o.c. • 

Referemes : — 26 13, 202 ; 24 G, 825, R. 

Fraudulent Traniactlon. 

Mor^ciagee related to mortgagor— Execution. 
e£ morlgago boud o‘i mortgagoo bocoming 
aw>re of d''-maud by o*her oreditorr— Mortgage 
bond if allows fraudulent prefoieuee. See 
ivlORTOAOE (GENKRALl, No 2, 22 C.W.N. 
982. 

Fraudulent Transfer. 

(1) Voluntary transfer — .4poi»iatt'’e of — 
Transfer to toife-- Insolvency-” Provincial 
Insolvency Act (111 of 1907), 5, 3G. 

A transfer bv avi ingofveut of a portion of 
Ilia proportv within two years prior to bia in- 
eoivency, to his wih', not being n Ivanafcr mads 
before aiid in conrideration of marriage or 
ra.vlo in favour of a purcha^-er incumbrancer 
in good fiith and for valuable consudoratioa, is 
void as agaiu.^t the official receiver and the 
property compiirorl in that transfer is liable to 
be diiii>»'ibuH‘d amongst the general bodv of 
creditor^. Bhut Nath Chatterjee v. Biraj 
Mohiiil Debl. 28 C.L J. 536. 

Fletcher .and SriAMBuii Huda, jj. 

(2) Transfer to FhrV'.ger in fraud of creditors 
— Pa> merit of full value for transfer nud 
liquidation of somo debts if validate such 
transfer. Be* TRANSFER OF ProterTY ACT, 
No. 26, 22 C.W.N. 427. 

(3) Whether oountituted by execution of 
conreyanoc with prospect of heavy decree to the 
executant’s knowledge, and if so, whether 
voidabld. Bee TRANSFER OF PROFEBTY ACT, 
B. 53, 47 Ind. Oaa. 932. 

Freight. 

Suit for refund of excess freight collected at 
place dl short delivery of goods brought from 
another place to former plaoe— Defendant 
non resident foreigner — Jurisdiction of British 
Courts. Bee Jurisdiction (General). No. 8, 
35 M.L.J. 189. 

Fall Bench. 

Division if bound to refer case to. See 
MORTGAGOR AND MORTGAGEE, No. 1, 28 Ct 
L.J. 161. 
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Farther Bnqairy. 

Bemand of oase ^to lower appellate Court by 
Chief Court— Appellate Court, Power of, to 
ordr'r further enquiry by oripinal Court. • See 
OlV. PHO. CODE (19Q8), No. 505-fl, 147 P.L.B. 
1917. 

Futave Property. 

Aesygnmenf of, Validity of — Transfer of Pro^ 
psrty Act S <3 — Co?>s^ru^T»;ioi» of t-ectioa. 

Bee CONTKaCT, No 8. 47 lud. Cas. 5G3. 

Gaintfof Science. 

Barniugs by, acquired ativtbo expense of au- 
oeaCral proper..y, how far pn-ftiliic or pelf ac-iuir- 
ed property. SceHlNDU LAW (JOINTYAMlLy), 
No. 3, 20 Boin. L.R. 566. 

• 

Qaontla Tenure. 

Siicceuion to, is vested i« eldest of several 
heirs of same status- ‘ Resignation by eldest 
hetr to otheret e&senhab of — Vali i — OnifS 
of ptnvmq resi<ination — Resignatun nf 
qaontiaship with reeveel to part of estate if 
coniempLcded by statute — Estortpel, Law of, 
how far applies lo tra^tsfer^i of guonliaship 
•“^Central Fi'^vincf^ Land HcVrPue Act 
fxvin of lasn, .Vs <>5 a, 1.32, r-yt (q). 

The nbj'.cL of Lbti ?jr>:'V..'.!or..-3 Gu.irtc.*. «ti B. 65- A 
of thn Ceu?rs?l P’oviiv^cs r<and A..’t was 

not 1.0 ro'UrAt ?' r^'i)r•d^r : \vm--r to re‘aia 

it poasibie, -'cv^riin roleuuid fAmifie? iii the 
gaotiriasbip oC thou vjJbigt'p and to protect 
them tranhferf, and sub> jivisiooa. 

Ufider 8^ f55- A, iub S, 4 ib) the beii of 

tbo ia:'t proteotod gaontui shall tueceed to Ibo 
tenure unless at Iho time of eiicccseion he 
reaigiJB his rights to inherit rtj? in 

favour of anotber heir of equal degree, ffae 
right cf the cldtdt male protected gaontia. 
If two or mere villages form Ibc protected 
tenure of a paomi.t. evon though fhoy may 
have been declared protifcied by separate 
oortificatea ,'it riiflorent times, the eldest m tlo 
heir must oxereise his obcice of resignation or 
adoption in rpspirct of all or nooe of ‘in. h 
villages ; there can be r.o splittir.g up of the 
estate or tenure into difiorcnt parts having 
diaiioct entities. To permit of suoh a sever- 
ance of the Oiflato would bo destructive of wha4 
appears lo be <bo governing iiitontion of S, 65- A, 
vie,, the concentration of the ownership of the 1 
entire protected gaontia tenure in ono person 
only. When the election is once made by the 
person and ho has entered as the heir of bio 
father, it is not subsequently open to him 
under the Aot to transfer it by sAle, gif'^ or I 
otherwise in favour of a younger brother, *tli 0 j 
eleotiOD being irrevocable in its operation and I 
automatioally one heir of equal being substitut- ! 
ed lor another. I 

Qttcere ; — Whether the law of estoppel would ] 
operate as a bar in such an event having regard j 
to the clear provieiona of the statute (a) ? j 

The provieiona of 8. 132 of the Central Pro- 
vinces Land Revenue Aot were drawn up with 
reference to B. 65-A and were intended to enable 
Deputy CommiBsioner merely to determine 

32 


Gaonlla Tenave— (OoneZaded). 

olaims to protection under 8. 66-A and to 
enforce the provisions of that section. It was 
never intended to empower the Deputy Com- 
missioner to deal with a suit for ejeotmcct or 
for the rtcovery of a gaontiaship. B 152 of the 
Act is hence no bar to the institution of a ailiit 
for the recovery of a gaontiaabip in a Civil Court. 

In the absence of eviJenoo of resignation of 
the gaoutiash'p by the ehV-st son of Iho last 
protected gaontia at the time of his succeeston, 
i he would be entitled to »fc in prefereooo to a 
I younger biotlipf, who would, therefore, not 
j make any surrender of it to ihc Zeniinc.ar. 

The name of a yo'.mgcr eon ol the last pro- 
j ieotod gf'.ontia we>6 enlerod u’ the Record of 
1 Rigbis as In i suit for recovery oi 

the gaonti.inhip by the pidcsi. sou, held that, as 
the presumption aUathing to the entry was 
oulv iu regard to poer-e^sicu, the eldeet son 
could aucoeid i>i the action if ho should estab- 
libh a. batter tiile Ihuu the younger and that 
■ thtb pffj'Umptioii had hoen .suflicicnUy rebutted 
I by rvidsnco Lo the e0?ct that, upon the death 
I of h'!=? hither, ihf. eldcrt eon WiP Irtr^ted by the 
j Zemindar and by tho Governmrnt as the solo 
bUcosBFor to tht |t;a(>p<n*obip, 

Vot Char man, J, (Otder)-- A is not 

ootjt^cd Ki make a hurn D'icc rf g*iontiabbip to 
h’-* Zomml ir |6). 

I’. ‘S’ A(hin''on, «/. ** 'hbe right ol election of the 
eld male heir '“•f Lh-3 1 ’St pe. oCfUd gaontia 
ai- whe»her bo should aecrpt o'* rcpsgn the 
gii-^ntjuRhip must be exerciffd jn ri epcct of the 
pfitiro estate v^hiob devolves on kim. If iwo or 
more viilaic.cs form the protecijcd tci.iirn of a 
gaoriiia oven tb'>ugU tboy m y have been 
declared protected by Pfip.iriie certifioAtcs at 
different rimes, tho eldecst male heir must 
exerciKc Lis choice or resmgnaiton or adoption in 
rcppr.c* of all ..r none of t ucli vilbigar : there 
cm bu CO Lplit.linp up of thw f^Ut^ or tenure 
into different prrt^ havicf: di?«"ineJ entities. 
To permit ot such 4 =cve'"Ance r-f the fishite 
would be do.'truolive of whaf ‘ippe.irs to bo the 
governing ii-to tion of S. 65 A ?;!*., iho ennoen- 
tratiou 01 Ibe u’vnerFhip ot tbo t niiro nroter.ted 
gaontia tenure in one porhori only. The words 
“ibis riglits in S. 65 A, el. 4 (b) mcT-n all the 
rights which havo devcloved upon euch eldest 
male heir iind not mo»’c]y pome of them. • 

Per Aihinsan, J. — The oiiurf of establishing 
as indisputablo the factum of resignation by 
such eldoht male heir is on the purport who 
allege:? it. Tbo term “ resign " in 8. 65 A really 
me3n3 m Jog;l phraseology “release*’ which 
has an* accepted legal meaning. 

Per Imam. J . — There is nothing in S- 65-A to 
.show thati the protection afforded to the tenure 
of a gaontia i&*to extend to a gr>^up of tenures 
and it is open to the eldest male heir to resign 
it entirely or partially. Lai NrlqaraJ Singh 
Ral Bahadur V. Moheu Gaontia, 3 Pat. L.J. 
229*^4 Pat. L.W. 256*44 Ind. Caa. 817 (F.B.). 

GHAPIIIAN. ATKINSON and IMAM, JJ. 

References (a) 4 O.W.N. 679, R. (6) 1 Pat. 
L.J. 293, doubted. 
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Oenaral GUaiei lot (1897). 

(1) S, 3 (36 )— attached to the earth* 
— Immoveable property^ 

Where a pugmill ia ereoted and affixed to the 
earth for the purpose of making a quantity of 
brioke, it should bo regarded as immoveable 
property, under the General Clauses Act X of 
1897. U Thet v. ToU Ram, 43 Ind. Qa8,.635. 
RIGQ, J. 

(2) B. 3 ol. 25 — Immoveable property. 

Bale-prooeeds of, if iiuuioveable property or 
any interest thcrejo— Or it * benefit to arise | 
out of laud’ under. See IMMOVEABLE I 
Property, No. 2, 3 Pat. L.J. 622, I 

(3) S. 3, cl. 45—** Registered ” m Art. 116 of I 

Limitation Act (1908), Meaning of. See COM- | 
FAMES ACT (1862), No. 1, 6 L.W. 354. ! 

(4) Ss. 9, 10— General principle contained in ; 
B, 9, application of, to appeals under Provincial 
Insolvency Act. Sea PROVINCIAL INSOL- 
VBNCY ACT, No. 37. 35 M.L.J. 531. 

(5) B. 10. See No, 4, supra, | 

I 

Ghatwali Tenore. ! 

(1) Qhatwali chakran land— Auction sale, 
what passed at— Negotiation for resumption 
— Transferable right granted after auction 
sale. 

Defendant No. 1 was a ghatwal of the die 
puled lands, and on the 24th January, 1399, in 
execution of a decree for money against him, his 
right, title and interest in those lands were 
sold and purobased by the plaintiff. The 
plaintiff alleged that at that time defeudant 
No. 1 had obtained a transferable right in thoss 
lands by virtue of a kabuliat executed by him 
in favour of Maharaja of Bufdwau on the 5th 
September, 1R96. The document recited that | 
at the time of its execution, negotiaiiona were 
proceeding between the Govornment, the 
: 5 emindar and the Ghatwal for the resumption 
of those lands, A loise, which was the couatcr- 
part of the kabuliat and was oxrcutod on the 
29th January, 1899, showed that oven up to 
that time the te:!umption bad not taken place : 

Held, that the ghatwal judgment-debtor had 
DO transferable right on the date when the 
execution sale took place and therefore the 
plaiivtifl had taken nothing by the purchase. < 
Puma Chandra Laha v. Soudamlnl Bala- 1 
nabl. 28 0 L J. 283. 

Harington and MOOKRRJSE, JJ, j 

(2) Berqal hand Laro— Ghabwali tenure — ; 

Rights ol the Ghai.-v il and the family over j 
property subject to the tenure. j 

In the Zcrainr^ari of karakapur in Bengal, j 
the Ohaiwaii tenure is ordinarily hereditary, the | 
estate desoending to such male m'ember of the j 
family as the Zemindar approv^.s as competent. | 
and it is the right of the family, so long as j 
they have male memben oompeteut to perform 
the duties, to have one or more of them 
appointed ghatwals, but the incidents of the 
teDUte are not such as to give the family any 
rights over tbe property while it is in the hands 
of the ghatwal. 


Qhatwali Tenure— (Consfudsd). 

Where the Zemindar, on £e$ng released from 
the performance of ghaitoali duties, gave the 
pottah to four ghaiwgls, members of a family, 
granting the lands (wHioh were till then 
subjeot to tbe ghaiwali tenure) in perpetuity at 
an annual fixed juma, held, that the members ' 
of the family, other than the four grantees, 
took no beneficiary interests in the lands grant- 
ed. Raja Durga Prashad Singh v. Treblnl 
Singh, 24 M.L.T. 407-28 C.L.J. 608-9 
L.W. 60 (P.04. 

Lord bhaw. Lord Phillimobb, Sir 
JOHN EDO Extend Mb. AMEER ALI. 

References : — 6 M.I.A. 101; I.A. Sap« 
Vol. 181 ; 9 I.A. 104 ; 16 I.A. 18, H. 

(3) Mortgage by ghatwal — Kestrictions on* 
alienation of such property removed before 
institution of suit — Executory agreement. Bee 
MORTGAGE (General), No. l, 27 O.L.J. 289. 

(4) Tonants under, if can acquire occupancy 
right. Bee OCCUPANCY TENURE, No. 6, 22 
C.W.N. 763. 

Gift. 

(1) Deed not in suit, proof of— Proof of deed 

filed for collateral purpose, nature of — 
Qift with possession postponed till donor* s 
death, it can be treated as will— Mortgage 
by donee during widow* s lifetime, validity 
of— Transfer of Property Act (IV of 1882), 
S. 6 (a), applicability of. ^ 

It is well established that, where a deed is 
not iu suit but is merely filed for a collateral 
purpOL^e, it need not be proved with tbe same 
formalities as when it is sought to euforco its 
provisions in a suit. 

Where a document purporting to be a deed 
of gift provided that the donee was not to obUin 
pobsesBion of a portion of tbe property till after 
the death of tbe donor and his wife, held that, 
the instrument with respect to that portion of 
the property of which posssasion was bold over, 
should be treated as a will subject to a life 
interest in favour of the widow. 

• Held further, that the donee having aoquired 
a vested interest, au alienation by him after the 
deatU of the donor and during the lifetime of 
the widow would not bo invalid. B. 6 (a) of the 
Transfer of Property Act (IV of 1882) has no 
application to -.ucb a case. Lachhman Praiad 
V. Baldeo Praiad, 21 O.C. 3l2. 

JCANHAIYA LAL and DANIELS, A.J.Cs. 

Reference :— 20 O.C. 155, Disf. 

(2) Registration— Deed of gift requiring 
registration even inadmissible for collateral 
purpose— 8. 49, Registration Act, 1908. 

Held, that as an unregistered deed of gift is 
inadmissible in evidenoe for afiecting the gifted 
property, it is equally inadmisBible for a colla- 
teral pfirpose, viz,, for the purpose of proving 
that the donee took the posaession of, and 
began to hold adversely, the donated pcopert/ 
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Wt'-{Oonel«dedt, 

from tha data o( tha gift. Sorjan Osi v. 
Oaada Hal. 13 P.W.B. 1918 =>41 Ind Oaa. 
889. 

SBAH Dm, J. . 

Beferencea : -102 P.R 1900 ; 83 P R, 1913- 
69 P.W.B. 1913 , 86 P.R. 1916-69 P.W.R. 

1916; 38 M 1168(1161). 

• 

(3) Auoestral property, Buoaession tOi of 
daughter. Gift void where, illowed. See 
CUSTOMS -Punjab (SuocEdsiON), No. 5 a, 
8 P.I/.R. 1918. 

(4) See GkANT. 

(6) Repudiation of deed of, prior to registration 
—Donor if onlitled to retract. Bro TRANSFER 
OF Property act, No. lOO, 7 L.W. dJDa 

Oond. 

Whether Hindu. Beo C.P ACT XX OF 
1875 <LAWS), No. 1. 44 Ind. Gas. 435. 

Goods, 

Hypobheoaiion of goods to another as secu- 
rity— Validity. Bee Mortgage (Equitable 
Mortgage), No. i, 22 0 W N. 758. 

Oovernment. 

State C\ni]« Private water-coutbe from a. 
Dispute to urigHtion fc im -if a n&oesbary 
p#ariiy to — v'dual DtpartTYKut if can confer 
permiLiJut right £ irrigiation without proceed- 
ing under G. 20 or 2J of the Indian Canal Act 
(1890) nor cap go against demsiou of Qourt. 
Bee REMAND. No. 6, 177 P W.R. 1918. 

GoYernment cf India Act, 1913. 

fl) S. 101 (2) — Poioer to appoint additional 
Judqes — Validity of appointments from time 
to timi. 

The ppp'‘ii linont o£ Juigjs TiJ Addit onil 
Judges time (otinio bu& in r nn in tincf* 
for ‘‘Ueb period n a c’sceodiiig twr >eir3 is vilid 
exercise of the p wer to iopn'n '•uoh Judge i 
Kandasaml Plllai v. Hiithuvenkatachala 
Mautagar, JJ M L.J. 787— 4 J Jnd Las 60O. 
W^LFilS, G J. and KUMARA&WAill 
SASTRi, 1. 

(3) 8 106 i2)- Jurisdiotnu of High Court 
to try JMgitj il ^uit relitiug to r^ivenue. Bo^ 
High i ourt (Jurisdiction op), No. 2,36 
M L.J, 23. 

(3) B 107. Boo REVISION. 

(4) S. 107— Oho* 4 Nigpur Tei -noy Aot, 
8. 217 — Power! of High Court — Revision. Beo 
BEN. AOT VI OF 1908 (CHOTA NAGPUR 
Tenancy), No. 3. 43 ind. Cae. 933 

(5) B. 107-- Suit by administrator — Benefi- 
oiary, whether oan be added as 00 plaintiff — 
Power of High Court to interfere with order 
refusing to add oo*plaintifF. See OlV. Pro. 
'Code (1908>, No. 169, 44 Ind. Gas. 564. 


Oovdiameat 9 t India lot, 

• (6) S. 107— 'Power of High Oourt to order 
irrelevant matter in subordinate Court’s judg- 
ment to be expunged Be*) HIGH COURT, 
<POWERS OF), No. 1, 35 M.L J. 863 

(7) S. 107 — Order made by Diabriot Judgo 
in administrative capaoity, if liable to be in- 
terfered with under Aot. See REVIBION, 
No. 11, 27 C.L.J. 477. 

(8) B. 107 — Superint&ndcnoe — Revision in 
oase of mistake of faot committed by lower 
appellate Court re extent of land sold in execu- 
tion. Bee RBVIblON, No. 13, 23 C.W N. 637. 

Governor-General. 

Powers of, to create Courts. Boo OOUNOILB 
ACT (1861), No. 1, 44 Ind. Cas. 185. 

Governor-General of India. 

Power of, to create Courts— Counetls Act, 
IBbl (34 and 35 Vtcf . c. 67), 8, 22— HfQh 

* Courts Act, 1861 (34 and 25 F§ct c. 104), 
S y — Defence of India {Criminal Law 
Amendment (Act IV of 1915), 8 4— 

Jurisdiction — High Court, poioer of, to 
declare an Act ultra vire<>. 

B. 33 of the Indian Councils Aot, 1861, read 
with B 9 of the Indian High Courts Aot, 1861, 
IS in feims amply wide to givo the Governor- 
Gem frh) of India in Counoil power to create new 
tribuDfili huoh IS the so oontemplated in 8 4 of 
the Dalonco of India (Criminal Diw Amend- 
ment Aot, 1915 (a). 

If an enactment of the Indian Lopislalure la 
outside the scope of thu powers conferred upon 
the Governor General in Oounoil by Aot of 
Parliament, the High Court baa power in a 
proper prooeediog to deol »re suon an enactment 
ultia vifes and of no (croc and effect, with all 
the consequences that miy rchult therefrom. 

Per 0/iap?nan, J. — A i oait cannot be 
constitutod oth rwiso thin m the name of the 
sivofl ign and oeforc it cio be held tbau the 
Ind. in Lt.,.nUturo cm orcito a Ciuri it must 
bo iK.r bo> mi doubt tbit tbo pjwcr to create 
a C Ut-o »oen properly delepitcd. 

Tbo pow^** notit rred on the G ivornor Gene- 
ral in Council by B 32 of tne C nmcils Aot of 
If^GJ iiicludrd the powei to make laws and 
regulation! for all perbous and ,11 Ooujis of 
i Justice whit ver and for all places and thirgs 
whitovet Thif delig^limof plenary power 
wis uePigncd toi tbo DoncGb of public ivterests 
of the mignitudeand whatever may 

fairly b rorirJel as luoidental to or oonse- 
quon inl ino main purpose ought tioi, unless 
judioiilly prohibiied, to be hell by judicial 
oiiitru^* fu to be ultra vift'S Pannethvap 
Ahlr V Emperor, 19 Gr, L.J. 3SI»44 Ind. 
0^8.185 = 1 Pat. LJ. 637-4 P!.t. L W 15T 
(P.B) 

MILLER, C J . CHAPMAN, ROE and 

Atkinson, jj. 

Rf/errnce.—i C. 172 (180)=“5 I.A. 178 
«3G.L.R 197»>3Sar P 0 J. b34«3 Suth P. 
C.J. 556-2 Ind Jur. 618^2 ShomeL.R, 63«« 
3 Ind. Deo. (N.B.) 110 (P.C.), F. 
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Orut. 

• 

(1) Oift to Rani by Raja of Joutuk Ranian 
Britli Hnd$--RBciial of similar previous 
grants in iamily-— Condition restraining 
alienation by future Rams --Enjoyments of 
profits 07ily for life ordained— Rule of suc- 
cession to hritti prescribed in grant '-Custom 
•^Family usage — Essentials for vaildity of 
usage creating family custom of sucdession 
— Hindu Law— Succession. 

A oonfirmatory sanad said to have been grant- 
ed by a Rft]:! on thu4th Fobruacy 1797 toliie wife, 
and to his brolliur’s wife recited : “My father 
gave Taraf Katia Nangla and othor;^ in Pargana 
Bahaa to tho late Kani as Ranian jootak bcitti 
for the performance of brataa and other charit- 
able and pioufl actB confirming the aforesaid 
Kaiia Nangla and others inoludod within my 
Zamindari. Pargana Sihas ia again granted 
to you aa joutak briUi for your mamtcnance and 
the periorm.ince ol pious acts. You or the 
future Rama shall not be entitled to make a 
sale, gilt or hiba of iho aforesaid britti and shall 
be entitled only to enjoy the profitr. thereof. * I 
or my heirs shall have no claim to or concern 
with the atorei^aid brilti. If 2 or they ehould 
at any time rnnkc any claim, it shall' be fu'ila 
and of DO effect.’* Held, that the grant in so 
far as it laid down a rule of. sucoeaaion, was 
absolutely void, as it pre^oribod a right of 
Buoocssion, unknown to Hindu L.aw; that it was 
also void as it purported to create successive 
life-estates in favour of unborn persons, the 
estate itself bci:.’g undisposed of ; and that, oven 
if the rule of sucoetsmu Uid down ?u the si^'ad 
of 1797 had actujily boeii followed, it could not 
be treated &tv oinding upon tho family, unless 
it bad ripened iuio a family ausiom. 

On the contention that, for more than a 
century and a b >if , the Ranis of the family had 
been auccc^tivaly ic possegsion of the property 
as Ranian britti, and that there was no 
evidence to show that any Raja was in pos:iie8- 
sion of it, held that, in order to GRtabli.sh a 
custom, it must be shown that- the custom bad 
existed from timo immemorial and where the 
custom s( & up was peculiar only to a single 
family, the rule was more strictly enforced 
than ever ; that, though a family custom of 
proved antiquity was entitled to be recognised 
by the Courts, irrespective of the position and 
rank.of the family, yet, when the origin of the 
alleged iviage was known, ir. mu^t bo shown, 
even assuming, there could bo a valid custom 
in such a that there had been a long line 
of suooeesion, in accordance with the ua^go, 
Anbalika Dael v, Aparna Dail, 45 0. 835 » 
23 C. W W, 160=- 47 Ind. Caa. 402. » 

Ghatteajee: and WaLMSLEY, JJ. 
%Referen^€S :-“(18l4) 2 Sel. Rep. S.D- A. 116 ; 
U818) 2 Bel. Rep. S.D. A. 249 ; 12*B,D.R. 396- 
14 M.I.A. 570 ; 23 A. 37-27 l.A. 238 ; 2 G.L,1. 
20. R. 

(1-a) Afainfenance of grantee, For— Construe- 
lion of— Perpetual or otherwise, Presump- 
tion as to, 

A. grant for the maintenaDoe of the 
gxantee ia prtma facie intended to be for the 


Oitmi—fOoncluded), 

lifetime of the grantor of the grantee only. 
The usetof the words " always ’* or " for ever*^ 
does not per se create an inheritable estate. 
The circumstanoes doder^whioh the inatrumenc 
was made or the subsequent conduct of the 
parties may show the intention with sufficient 
certainty to enable the Gourt to presume that 
the grant was perpetual or otherwise. Mgham- 
med All Khan v. Shujat Ali Khan, 46 Ind. 
Gas. 013. 

Drake-:Bbockman. j.o. 

s 

(2) Arakan Waste Land Rules of 1839 and 1641, 
— Grant of land under r. 6 — Assignment of 
remainder of term granted— Covenant for 
renewal in original grant if enures for 
benefit of assignee of term — Document of 
assignment. Construction of. 

Under the Arkan Waste Land Rulce of 1839 
and 1841, certain land was granted to a person 
for a period of thirty years from 9-7* 1884, with 
a right of renewal for a further period of twenty 
years on the expiry* of each period. The 
grantee transforrod ou 8-6-1897 the land to 
another, the document of transfer being drawn 
up in the form of an assignment of the 
remainder of the term or the thirty years 
computed from 9-7-1884. and reciting that the 
grantee bad agreed with tho assignee for the 
absolute sale bo him of tbo (grant!) land. After 
the assignee got a renewal in duo course of the 
grant for the further period of twenty >e:ftr6, 
the original grantee sued for possession of the 
land and mesno proQtd on tho ground that the 
land was sub-lot to the assignee f^r the un- 
expired portion of tho original term and claim- 
ed that tho renewal was obtained by the 
assignee on her behalf. Held, that the docu- 
ment was intended, in the absence of an 
intention to retain for tbo transferor the right 
of renewal for herself, expres^ed or necessarily 
implied in the document of transfer, to transfer 
the whole interest of the trauferor in tho land. 

A oovenarri* for rtnewfAl is a covenant running 
with the land, not only in tho case of ordinary 
leases, but also in the ease of other tenures 
which are subject to periodical renewal, 
Jogendra Lall Chowdhury y. Ml Aiha, 9 LtB. 
R. 268. 

• TWOMEY, C.J, and OllMOND, J. 

(3) Construction of, to be in favour of 
grantee. See HINDU LAW (GIFT), No. 2, 16 
A.L.J. 664. 

(4) Of inam — Royal share of revenue only if 
to be presumed to be granted. See iNAM, 
No. 1. (1918) M.W.N. 869 (P.O.). 

(5) Grant of land bounded by non-navigable 
river — Grant if extends to half of bed of river. 
Bee River Bed, No. l. 35 M.L.J, 169. 

Ofataitoui Payment. 

Money left with vendees for payment to 
mortgagee of vendor— Property mortgaged to 
secure sum different from property sold— Ven- 
dees paying interest to mortgagees owing to^ 
vendor’s delay in registration of sale-deA— * 
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Yendor’fl suit for baHanoa of unpaid purobaae- 
niouey--Sefc od if claimable by venclees lor 
infeereafe paid by them. Bee GONTBACT ACT, 
No. 46. 16 A.L J. 6dl^ 

Orazlog Rights. 

See Pastubb. 

^ a 

Guarantee. 

Bee INDEMNITY. 

Guardian. 

(1) Promisaort/ nota --Executed solelp as execu- 
tor ^Estate of the deceased if liable thereon — 
Executor with power to manage and sell on 
behalf of the minors until ago’-^lf guardian for 
the minora-^Power of guardian to acknowledge 
debt on behalf of minora — Validity of — Appoint- 
meat of guardian to ancestral estate, Chidam- 
baram Plllsl V. Yeerappa Chettlar. (1917) 
M.W.N. 744*99 M.L.T. 380 = 6 L.W. 640 = 43 
Ind. Gas. 665. See Fiual^ Part, 1917, Gol. 443. 

(1-a) Trannfor by guardian ad Zifem— Oom- 
promiee efidotad with permission of Court — No 
separate sanetion neoessary. See Quabdians 
AND Wards act. No. 6, 61 P.W.R. 1918. 

a 

Guardian and Minor. 

(1) Civ. Pro, Code (Act V of 1908), O, XXXII, 
r. 7, 8ch. II, cl 90— Ne/crence to nrbitra^ 
lion out of Court — Minor plaintiff repre^ 
senied by hia mother and guardian apply- 
ing to Court for decree in ierma of award 
— Decree paaaed without reference to 
0. XXXII, r. 7 — Decree valid, 

A minor, leproaented by his mother, referred 
a dispute to arbitration out of Court. After the 
award was published, the mother, on behalf of 
her minor son, applied to the Court, under 
o1. 90 of the second sobedule of the Civ. Pro. 
Code, 1908, that the award be filed iu Court, in 
order that a decree be passed in terms of it. 
The Court accordingly passed a decree, but 
without certifying^ that it was for the benefit of 
the minor. The minor, by his mother, next 
filed a suit to have the decree aside and 
contended that he was entitled tc set aside the 
decree, as there was no certificate under 
O, XXXII. r. 7 of the Civ. Pro. Code : 

Held, that O. XXXII, r. 7, had no applica- 
tion to the facta of the case, inasmuch as it 
could not be said that there had been an agree- 
ment on behalf of the minor with referecoe to 
the suit in which the next friend was acting : 

There la no conflict between the two oases of 
Mahadeo Balkriahna Kelkar v, KriahnabaiAa) 
and Vithaldas v. Dattaram (6). Hanmantram 
Radhaklian v. Shlvnavayan Aanram, 90 
Bom. L.K 970 (F.B.). 

SOOTT, O J., MACLEOD and SHAH, JJ. 

Befereujes ‘.“-(a) (1896) Bom> P.J. 609 and 
(b) 26 B. 298, reconciled, 

(2) Sale— Mortgage — Uncle dealing with 
married niecea* property— Uncle and not 
huaband managing the properfp— De facto 

** guardian^Neceasity, 


*Two brothers A and B borrowed oerUiis 
amount from C to pay off debts due to varloofi 
creditors : they mortgaged all their property iU 
this deed. In the following year A died, leaving 
*-fvo minor daughters, as his heirs. They are 
minor plaintiff s-appellauts in the present appeal. 
No part of the debt on the mortgage having 
been paid off. B executed two kat kabalaa in 
favour of C. By the kat kabalaa the principal 
of the original mortgage was satisfied. A kiaU 
bandi was also executed for the unpaid interest 
that bad aooruod. The kiaibandi stipulated for 
compound interest at the rate of Be. 1-8 as. pet 
cant, per mensem and under its terms the 
crediior was to remain in possession until the 
sums mentioned were paid to him and to pay 
the reuG due to the landlord from the usufruct 
and to taka the balance as iritercst. A year 
after, B executed three oouveyanoes, selling 
about. 13 bighfts of land to the dofendants. 
With tho purchase- money B paid off the sums 
due under the kat kabalas aud the kiaibandi 
boJd. The pbiintiffs-appellants were living 
with B when tbo couveyanoos wrre executed. 
B also managed the property. The plaintiffs’ 
husbands never asserted any claim to the 
management of the property : 

Held, that B as de facto guardian of the 
minors* property conveyed their interest by 
kabalaa and the sales were binding on the 
minors (a), Brimati lihani Dael v. Gaseih 
Chandra Rakshit, 98 C.L. J. 250. 

WaLMSLEY and PANTON, JJ. 

References :—{a) 6 M.I.A 393 (423) ; 93 O.Im 
J. 432 = 20 C.W.N. 645 647), F, 

(3) Minor, Decree againat-^Quardian-ad- 
litem. Negligence of, in conduct of suit*- 
Bad management of sutf. not raising money 
by mortgage— Not applying to have ex parte 
decree set aside, if amount to gross negligence 
— Non service of summons on guardian of 
minor, whether a sufficient ground to set aside 
decree— Civ, Pro. Code (Act V of 1908), 
O. [X, r. 13. 0, XVII. r. 2~Audi alteram 
partem, Rule of. Applicability of. 

Gross noglzgenco on ^hc part of a guardian or 
next friend in conducting a suit on behalf of a 
minor is a good ground for the minor to file a 
Suit for setting aside the decree (a). 

But mere bad maaagemeut of a suit by the 
guardian, such as, in not raising the money 
by mortgage, in not aoplyingto have the ex parte 
decree against the minor set aside, in not aSjppeal- 
ing, is not a sufficient ground for setting aside 
a decree unless the conduct of the guardian 
amounts to fraud or gross negligence (5). 

There is no exception to the rule audi alteram 
partem, unless such an exception is made by 
legislation. * 

The mere uon-servioo of summons on a party 
to a suit is not a sufficient ground to set aside 
the decree in a fresh suit, unless suob non-setvioe 
is part of the scheme of fraud. 

If an ex parte decree is passed against a minor 
under Civ. Pro. Code, O. XVII, r, 2, the 
remedy of the minor acting through hie guardian 
lies in the provisions of O. IX, r. 13 of the 
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Ooardlan and Mlqop^(Coniinuedl 

Code, Aod he cannot obtain relief in a separate 
suit unless the absence of the guardian has 
resulted in each an injustice to the miner as 
would amount to gross negligence on the part of 
the guardian. 

A minor ouoe represented by a guardian does 
not ceape to be so represented, merely because 
an ex parte deoro-* is pished against him 'owing 
to ibe absence of bis guardian. Vlthoba Y, 
Sego, 45 Ind. Cas. 88:^. 

Batten, Offg. j.c. 

Beferences:—(a} 22 G. 8 ; 29 C. 736 ; 27 M.L. 
J. 486. (6) A W.N. (1894) 141, F. 

(4) Oii irdian appointed by competent author- 
ity. Power of, to act as guardian or next 
friend tn suit- Civ Pro. Cods (1908), 
0. XXXIT. r. 4 Guardian, Appoint- 
ment of— Discretion of Court— Error in 
appointment— High Court, Interference by 
— Revision — Civ. Pro. Code, S. 116. 

0. XXXII. r. 4 (2) of the Civ. Pro. Code, 
requires that when a guardian has been appouit- 
ed' by a oompeteut authority, that guardian 
alone is entitled to represent the minor unless 
the trial Court considers that the appointment 
of another guardian will be to the welfare of 
the minor. 

The appointment of a guardian of a minor 
for purposes of suits is coally a question of 
procedure and an error in matters of procedure 
is not generally revieable under B. 116 of the 
Civ. Pro. Code.' Mohammad Abdul Salam v. 
Kamala Mukhl, 46 lud. Cas. 316. 

MUIiUCK and THORNHILL. JJ. 

(6) Petition by guardian — Funds taken by 
surety— Jurisdiction to attach suvety^s property 
to recover sale — Civ. Pro, Code, 0. XXXII, 
r. 6 and S 145. Nadaoallgi Kurugodeppa v. 
Xngadl Boogamma. (1917) M.W.N. 490=^22 
M.L.T. 320=-39 Ind, Cas. 928-41 M. 40. See 
Pinal Part, 1917, Col. 446. 

(6) Evidence— Presumption of accuracy— 
Accounts filed by guardian. Acceptance by 
Court of— Guardian. 

After a guardian appointed by a Court has 
filed his acoounts and they have been accepted 
by the Court as correct, a presumption as to 
their accuracy does certainly arise, if it is 
neoensacy tq rely on them in subsequent pro- 
oeedings’ between the guardian and his ward. 
Oopal Y. Sarju, 2L O.G. 74 — 46 Ind. Cas. 599. 
lANDSAY, J C. 

(7/ Trannfer minor’s sharo of mortgage 
decree to a moT^g^gor— Leave of Court not ob- 
tained —Voidability <‘f tra:v5fef— Parties entitled 
to avoid. Sec ASSIGNMENT OF DECREE, 
No. 1. 27 C.L.J. no. 

(8) Contract for purchase of immoveable pro- 
perty— Guardian incompetent to bind minor— 
Want of mutuality— Effect. Sco CIV, PRO. 
Code 0908), No, 420, 44 Ind. Cas. 164. 

' (9) Guardian ad litem — Nftgligonoe to 
protect interests of minor— Decree not binding 
on minor. See ClY- PRO. CODE (1908), No. 416i 
45 Ind. Cas. 253. 


OaardIdjD and Mlaot— (Concluded), 

(10) Compromise of oladm obtained from' 
guardiryn by alleging false will— Claim not 

I bona fide—Comprowiae not binding on minor. 

See COMPROMISE, No. L, 22 O.W.N. 463. 

(11) CompromiBe entered into on minor'a 
behalf without obtaining leave of Goutt oondti- 
tuiad under Land Revenue Aoi—Validity of 
compromise. See COMPROMISE, No. fi, 21 
O.C. 220. 

(12) Mother entitled to be guardian of infant 
sons iu prefyrenco to brother— Payment by 
brother of infant when mother alive if* keepa^ 
decree alive as payment by lawful guardian. 
See Execution of Decree. No. i, 45 0. 
630. 

(13) Guardian appointed by CoUrt— Contract 
for sale by such guardian with Court’s sanotiop 
of minor’s property — Minor bound by contract. 
See Guardians and Wards act. No. 5, 40 
Ind. Cas. 490. 

(14) Custody of child, Suit inter partes by 
father for. See GUARDIANS AND WARDS ACT. 
No. 1, 10 But. L.T. llie. 

(15) Guardian’s power to deal with ward’s 
reversionarv right. See HINDU LAW (BEYER* 
SIGNERS). No. 4, 23 M.L T. 142 (P.O.). 

(16) Minor, Contracts entered into by 
guardian on behalf of, how far binding on 
minor, See HINDU Law (WidoW), No 11-6, 
47 Ind. Gas. 55. 

(17) Burmese brother in-law if guardian of 
minor sisters in law — Sale by brother-in-law as 
their guardian void— Ratification of void sale— 
B. 63 of Contract Act if applies to such a oase. 
Bee Possession, butt for, No. 2, 9 L b.b. 
186. 

(18) Guardian acting illegally — If minor 
can repudiate act of 'guardian. See PROBATE 
AND administration AOT, No. 11, 46 Ind. 
Cas. 117. 

(19) Probate, if and when can bo granted for 
portion of esLate bequeathed— Revocation of 
illegal and limited grant, minor’s rights to. 
See Probate and administration act, 
No. 10. 3 Pat. L.J. 415. 

(20) Contract to sell property by oertifioated 
guardian on behalf of minor with Court's leave 
— Contract if specifically enforceable. See 
SPEOIFIO PERFORMANCE. No. 1, 22 C-W.N, 
477. 

(21) Guardian’s power to bind minor for ex- 
penses incurred in protecting title to property, 
See Transfer of Property act, No. 66, 

34 M.L.J. 177. 

(32) Sale* by guardian of minor’s property 
with object of purchasing other properties— One 
of such properties not delivered to purchaser— 
Suit by minor for recovery of properties, ex- 
cept thT.t not delivered, dismissed — Suit by 
purchaser for popses.^ion of property not deliver- 
ed to him if can be resisted by minor on 
ground of voidability of sale— Property pur- 
chased by guardian not in same transaction as 
prior sale— Benefit under S. 64, Oontraot Aot, 
See VENDOR AND PUROHABBR, No. 7, 35 
L . 662. * 
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0ttavdliMi aftd Wavd. 

(1) Agreement ol^ transfer made by guardian 
•^Specific performance, whether can be 
decreed agatnst minor — C.P* Court of 
Wards Act^ Inter pretgtwn of 8. 16 (2) fb)> 

Thf) Court will Dotrdeoreo agaiDst a miooc for 
epeoifio performanoe ol an agreement for trane 
for mada by bia guirdian UQle<<8 it be quite 
certain that that agreement was for the oeoefib 
of th^ minor and that il would bo for his benefit 
that it should be «o en^oroed 

The words “for the Dreeervaiiou or benefit 
of Buoh property" are taken from S 16 (2) (6) 
of tlSe Court of Wards Act appLcable to 
Central Provinoes. In interpreting these words 
regard should be had to the usual powers of 
guardians to bind the estates of minors 
Poranlal y. Venkata Row Gujar 45 Ind. Gas. 
A92. 

Batten, a j c 

(3) Cerii/lcated guardian. Sate by, of minor's 
property with sane f ton of District Judqe — 
Sale executed and registered — District 
Judge if has 'lurisdfetion to order re sale — 
Appeal, if lies from such order — District 
Judge, Duty of, to look after interest of 
minors^Quardtam and Wards Act (VllI of 
1890), 8s. 31. 47 

After^ an unoonditional sanction has been 
given to the sale by (be oerlifioated gLardian of 
the minor's •property a District Judge has no 
junsdiotion to otdtr a rc sale of the property, 
when onoe the sale has boon executed and 
registered 

It IS the duty of District Judges to took after 
the interests ot minors and to see that guardians 
do their dhty and file proper aooounfcs, and to 
see that when guardians are appointed they are 
xa the majority of oases at least oalled upon to 
fucnish seourity 

QuePre, — Order of a District Judge directing 
re-sale of a property of a minor already sold 
under his order if appealable ^ Preni Sukh Dai 
w. Lachml Tewari 46 Ind Oas 542 
Richards, c j and Banebji, j 

(3) Guardian, Mortaaqe by, without sanciion 
of Court ’-Subsequent sale with sanction 
of Court ‘-Mortgagee, Rights of, fow 
affected— Quaratans and Wards Act (VIII 
of 1890), 8 29 

Tu a suit to enforce a mortgage of a miuor^s 
property from bis certificated guardian without 
the sanction of the Conn , which property had 
flubseqneutly been hold by that guardian to 
ano her wi>h tho sanotnn of the Oourt 

Held (1) thi^ ^ho nurctaiser got a regular 
and oompl c title un fieoted by the inchoate 
righi of the plaintiff, 

(2) that the ooiro'^l dfceo in the cisa she ulJ 
be that the mopfgvc m^riey wis liailo to be 
repaid to tho mo’*gigee by the fru^rdiiu 
personally Rajani Kanta Roy v. Hanmatha 
Nath Nandi, lb Ind Ca 605 

FLETCHER and BlIAMSUL HUDA, JJ 

(4) Proper person to ha ippoint^d as guardian 
—General rule when a minor would be, bound 
by deoree— Duty of gu irdiau See GlY. PRO, 
QODB (1808), No. 420, 43 lud, Oaa. 663. 


flaardlAD and Ward— (Coneftedid)* 

(5) Minor defeodants— Oourt appoioting 
*motbar as, without notice to minors— Wbelbar 
sufficient See Clv Pro. CODE (190d>«< 
No. 417, 43 Ind. Gas. 728. 

(6) Muhammadan law— Married girl who hai 
not attained puberty— Whether husband proper 
guardian— Guardian of person guardian of 
property See GUARDIANS AND WARDS ACT, 
No. l-a. 43 Ird. Gis 849. 

(7) Ooniraot to slU property by certificated 
guardian on behalf of minor with Court’s leave 
— Contract if specifically enforceable. See 
BPBCino PERFORMANCE, No. 1, 22 0 W N. 
477. 

Guardian! and Wardi Act (1890). 

(11 8s. 12 and 25 — Suit inter partes for 
custody of a child. 

Except in oases in which the Guardians and 
Wards Act provides a remedy by anapplioation, 
a suit inter partes for the ouhtody of a minor 
Bin 18 the only remedy of the father (a) 
Matharaban v D Tewary, 10 Bur L T. 166 
-44 Ind Gas. 753. 

Robinson, j. 

References — ta) 38 M. 807, D , 2 L B B. 
140, F , 40 B 600, R , 8 Bur. h T 128, Dies. 

(1-a) Ss 17 (1) and 19 (a) —Mahomedan law 
-^Appointment of guardian-^ Married girl 
who has not attained puberty 

In the mattei of selecting under 8. 17 (1) 
a guardian for a Mabomedan minor, the 
Court IB bound to take the Mabomedan law into 
oonsideration 

With referenoe to B 19 (a), the husband 
IB the most uusuitible guardian for a girl who 
has not attained the age of puberty 

The paternal unole has no legal right under 
the Mabomedan law to the guardianship even 
of the property of bis immature virgin nieoe 
superior to that of her mother 

It is obviously desirable that the guardian of 
the person should also bo the guardian of the 
property 

Under tbe Mabomedan law though it is a 
bcttlfld rule that the mother is the preferential 
guardian, if tho minor be under 7 years, there 
does not appear to be anything to prevent the 
Court appointing tho mo^^h^’r rather than the 
pabernal unole as guardian, if the minor be 
o\o'* 7 Mahmad Khan v. Muiammat Sultan 
Begum 13 Ind Cas 849. * 

BVTThN, A J C. 

iifl/C/ences — 29 A, 10 ; 32 G 444, F 

(3) Si 1 ^ and 25— ' G " meamnq 

of Custody' , vjhat ti inJu us —Enquiry, 
duty of i can be deleg'tted by Court 

Hdd ^bat the Court has, subj ot to the ex- 
plan^ 1 made in S 19, Ai l VUl of 1890, no 
power to appoint a fi^nrr too puatdian of the 
person oi his child en, and, whore the Court 
docs S3, the order of appniutm nt is without 
juriodiotioj and can be oalled in question 

The expression ' Guardian ' as used in B 26, 
Act VIlI of 1690, IB not confined to statutofy 
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Ruardlam and Wt^vdi loft (1890)— (Oonrd.). 

guardiaoB appointed under tfae Act, but inoludei 
any person having the oatp of the person of a 
minor, or, of his properly, or. of both his per- 
aon and property. Such a person need not 
neoessarily be the de facto guardian of the 
minor. 

Held, further, that the 'oustody' referred to 
in 8. 26 of the Guardians and Wardls Aot 
inoJndes both actual and construotive custody. 

The duty of inquiry under that section of 
the Aot is ca<^t upon the Court and cannot be 
delegated. Hoihaf Huialn v. Muhammad 
Javad, 21 0, 194. 

Lindsay, j.c. 

References 3S M. 307 (P. C.); 33 Ind. Cas. 
894, F. 

• (3) 8. 19. A. See No. l-a, supra, 

(4) 8. 25. 8:^6 Nos. 1 and 2, supra, 

(61 8* ^9-^Contract to sell minor* a property 
with sanction of Court— How far minor 
hound, *> 

A guardian, appointed as such by the Court, 
is authorised to sell the property of the minor 
with the sanotion of the Court, and a contract 
for that purpose is binding on the minor. 
Helaluddla MUi y. Janakl Nath Sircar, 40 
Ind. Gas. 490. 

CaATTEBJKA and NEWliOULD, JJ. 

(6) 8. 29, AppHcabiltly of -Transfer by 
guardian ad litem— Sanction of Court 
whether necessary. 

Held that 8. 29 of the Guardians and Wards 
Aot does not apply to the transfer of property 
made on behalf of minors by their guardians 
ad litem by way of compromise effected with 
the permission of the Court. No separate 
sanction of the Court is, therefore, neoessary 
in the case of such transfers. Barkat Y. 
JamllB, 61 P.W.B. 1918=^44 Ind. C^a. 564. 
SHAH Din and WlLBEBFOBCE. JJ. 

(6*a) 8. 29— Mortgage by guardian without 
permission of Court, suosequont sale with sanc- 
tion— 'Furobaser, Rights of, if affected by 
rights of mortgagee. See GUARDIAN AND 
Ward, No. 3, 46 Ind. Cas. 665. 

(7) 8s, 90— Natural guardian appointed 

^guardiqu under Act— Such guardian if 
en'iitled to ignore limitations imposed by 
8, 5^9 — Alienation without leave of Court— 
Sale price entirely spent in benefiting minor 
— tliQht of minor to avoid sale* 

Once Appointed a guardian under the Guard- 
ians and Wards Aot, even a natural gUiardian, 
supb as the mother, cannot claim to be free 
from the limitations imposed by 8. 29 of the 
Aot, 8. 30 of which enti'les the minor to avoid 
a sale made without previous permission of the 
Court even if the whole of the sale price was j 
spent for his benefit. 8hlt Lai v. Shan Dai, 
61 P. R. 19I8« 110 P.ti.R. i918« 162 P.W.R. 
J9ia«47 Ind. UfcS. 353. 

OHEV13. 0. 

References :-A. W. N. (1905) 123, F.l 25 A. 
59, Not F. 


Qaftfdts)ii and Wards left (180d)^<Odn^);,vi 

(8) 8. SO. See No. 7, supra. 

(8-a) Ss. 81. 47— Oertifloated guardian, Sals 
by, of minor’s property with sanotion of Courft 
— Court if oomperent to order rasistle— Court, 
Duty of. to look after interest of minors. Bee 
Guardian and Ward, No. .2. 46 Jnd. Oas. 
542.. 

■ 

(9) 8s, 32, Effect of suspension of 
guardian- -Power of Court to suspend 
guardian. 

The words 'of 8 32 of the ‘Guardians and 
Wards Aot ate wide enough to cover an order 
of suspension of thd guardian, for suspension is 
in effect a total restriction for a time of the 
powers of the guardian. 

The effect of such a restriotion of the guard- 
ian’s powers is not to deprive the Court of thA 
power to deal with the guardian. Until the 
guardian has actually been removed or dis- 
charged, he remains the guardian, even though 
bis power may have been curtailed, and the 
Court has authority upder the Aot to pass such 
orders as are necessary for the production of the 
minor’s property. Urmlla Bandarl Dail y. 
Rati Kanta Saha, 40 Ind. Cas. 897. 
BBACHOROFT and WAIiMSLEY, JJ. 

(10) 8, 34, cl, (c)— Cw. Pro. Code (1908), 
Ss* 12, 96— Order directing a gudrdian to pay 
a sum of money to petitioner, if executable 
as a decree. Parvathammal y. Ohokkalinga 
Chetty, (1917) M.W.N. 60i»6 L.W, 526»41 
M 449. See Final Part, 1917, Col, 449. 

(11) Ss. 36, 37, 41 (3)— Suit fir accounts 
and for amount due after going through 
accounts of guardian — Suit if lies against 
legal reapfeaentatwea of guardian, 

A suit, by a ward against the legal represen- 
tatives of his guardian appointed under the 
Guardians and Wards Aot for accounts for 
recovery of whatever sum might be aroertained 
to be due to him after going through such 
accounts is maintainable; there being nothing 
in 8> 41 (3) of the Aot which can be construed 
as depriving a minor of bis legal right to bring 
a suit especially when that right is expressly 
preserved by the preoading Sections (36 and 87) 
tn the same Act. Muhammad Jamil Y« 
Muiit MehranBibI, 55 P- R. I9l8al22 P.L. 
B. 1918»124 P.W.R. 1918=>46 Ind. Cas. 457. 
SHAH DIN and LESLIE-JONES, JJ 

Be/erenccs 79 P.L.R. 1911; 22 A. 332, 
Diss,; 18 Ind. Cas. 876; 96 P.R. 1886, R. 

(12) 8. 37. See No. 11, supra. 

(13) 8- 41 (31, Sea No. 11. supra. 

(14) 85, 41 (3), (J), i'i)— Minor— Death of 
guardian— Cessation of— If Court has 
power to give directions to guardian there^ 
after—* For any cause,* scope of. 

Where a Court on the death of a minor 
directed the handing over to a person who 
claimed as heir of the minor's property to 
which a guardian had been appointed under 
the Aot, „ 







3$idt tfetf tetioQ 6t tlM Court mm witbiti ite 
pomm xaUUx 8. 41, ol. 3. 

9!bo weeds ' foK any cause * in B, 41. oI. 3 of 
Ibe Aol^» 18 not confined to the causes mention 
ed in o1b» 1 and 9 and that, when the death of 
a minor Ward ooouts, that is also a clause 
within the meaninfl; of the expression * any 
cause.’ Nataraja Pillat v. Subbaraya Filial, 
(1918) M W.N. 440. 

OLDFIELD and SADASIVA AlYAB, TT 

Reference •— 33 B. 419, B » 

(16) (9. 41 (i)^Order of discharge ot guard- 
ian not express — Ctvtl * suit bp ward for 
rendition of accounts if maintainable A mar 
Nath V RaghpatRal, 108 P L B 1917 » 73 
PW.R 1917«26PR 1918 Bee Final Part, 
1917, Col. 450. 

(16) B 43. See No 9, supra, 

(17) B. 47 See No 8 a, supra 
Qojrat Taluqdari. • 

See BOM Aor VI of 1888, 

Oamashta. 

Sharitig losses as well as profits, a partner in 
firm See PARTNERSHIP, No. 7 b, 166 P I* 
B 1917 

Handwriting. 

Proof bv oompaiisou of handwriting, Admis 
sibihty of condition (or— ‘Document selected 
for comparison if must be signed or contain 
intrinsic statement of identity of writer. Bee 
Evidence act, No. 35, 36 M L. J. 608. 

Headman. 

Number of persons who can hold office, if 
may bo two— Selection of inonmbent to new 
ofiioQ created under B 15, Madras Act II of 
1894 Bee JURISDICTION fOV CIVIL COURTS), 
No 10, 24 M L T 489. 

Hereditary Office, 

(1) Code of C vtl Procedure {Act V of I9CS/, 
O XXI r -JJ — In'funciion, denee for — 
Execution of decree ~ Decree passea in regard 
to a herediLaiu offi e -R ght claimed as 
leqil reprise itafivs—D ree panel agim^t 
deienaanls as legal repieseit live's E 
forternen* of obtdtente to decree thr ugh 
police 

A dec rne 'ol a pome uai injunction was pat^sed 
in favour oi pliintifl in i Lorti u ot hfr pernoi s, 
called aefend iiit of the third pciity , ag^inyt 
persons wh > wpic cilled d fe ■ lants of the 
second party The ngnt olaimt^d m the suit 
was the right to perform ** At ti ’in a corUm 
temple, tho pir ici asserting their right thereto 
as debcendauts of ibe original foundtrb The 
defendants of the sioond party were restrained 
from interfering with tho performance of the 
'* Arti ” by the plaintiff and defendants of the 
third party The defendants of tho seooqd party 
haying obstructed the performance of the 
pne of the defendants of the third party applied 


fibhl the daoics might be enforced tbecut^ Vt» 
Bupenotendent ot Police. The applioatioo WAf 
granted •~Seld that O XXI, r 3i of tbeCkidg 
of Oivil Procedure, presotibed the mode ot eie^ 
outing a decree for injunction and the Court wag 
not justified lu ordering the police to miecfete 
in the matter, nor was it justified in appointing 
a Ooifimissioner to see that the decree bolder 
performed, without obstruction, the duties 
appertaining to his office Cl 15) of r 83 of 
O XXI does not authorise the passing of such 
orders and proyides for a difierent state of 
things. 

Held, also, that the decree related to a here- 
ditary offioo whioh the pluntifi claimed and 
which the defendants resisted and was not 
passQQ against the defendants as individuals 
but as descendants of the original founder 
Ooiwaml Oordhanlaljl y. Ooiwaml Maksodatt 
BalUbh. 16 A L J 700 » 40 A 648. 

BANBBJI and BVVES, JJ 

*(2) Bee BOM ACT III OF 1874 

(3) See Bom AOT V OF 1886 

Hereditary yillage Offioei. 

See Mad act III OF 1896. 

High Court. 

Jurisdiction of, to deolire an Aot of legis- 
lature ultra vires. See COUNCILS AOT, 186J. 
44 Ind. Cas. 185. 

High Court Judge. 

Bitting on Original side— Minutes of order. 
Power to modify, before drawing up of formal 
order See PbaotiCD AND PBOOBDURB, 
No. 3, 24 M L r 600 

High Court, Juriidlotton of 

(1) Ma rwinnial— ^Divorce Act (1869), 8 4, if 
precludes Court from c nsidering provisions 
of 9s 4 6 of Chr isfian Marriage Act (1873) 
— Stipe of two Actif Difftrenic between-^ 
Sclemmsed, meaning of in S “i of latter 
Art^ S''ope of S b Consent -Deception^ 
Dtgrec of • Ft aud Nature of, requisite for, 
avoiding marriage, 

B 4 of tho Divorc Aot, which provides, that 
the juri'^dictjon ertn isei by the High Court in 
all cinqt , miitR and maMers malrimonial shall 
b( butjtut to the prcviaioD8*of the 

Divor 0 Ai t and not otherwise, does not 
pr clutc th Court from ooii^idering (he 
privi *or b of 8 4 ol the Christian Marriage 
Aot whiLh dnolares taat tvery marriage 
solrmm ed o* her wife than iii aooordanoo with 
the provisionq^of 8 6 shall le v nd 

Tho wird ’•solemm-ed” m b. 6 of the 
Cb I tian Mi'-tiAgo Aot mearm “celebrated,’^ 

While the Divorce Aot givt-i tho external 
loasoDB ind causes for which apart from the 
opremony, a mirriage may be declared null and 
void, the Christian Marriage Aot, in Ss 4 and 
6 deals with the ooremony and the ceremony 
only. 
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High OoQPt. Jarlfdlotlon of— *(ConcZu(2eg). 

8/ 5 of the Christian Marriage Act deals ooiy 
with the ceremony and the person who may 
perform it, and not with the capacity of the 
persons on whom it is performed or with the 
oapaoity of the person who performs it» save 
as is expressed in iho section, vis., that he 
shonld have received episcopal ordinatioii. 

Unless the party imposed upon has been 
deceived as to the person and thus has given no 
consent at a/1, there is no degree of deception 
which can avail to set aside a oontraot of 
marriage knowingly made. 

When fraud is spoken of as a ground for 
avoiding a marriage, this does not include suoh 
fraud as induces a oonsent, but is hmued 
to such fraud as procures the appearance with- 
out the reality of consent. It does not also 
include fraud practised on a third party in 
order to procure a license to celebrate it. 
Coniterdine v Smalne, 47 Ind. Gas. 544. 

YOUNG, J. • 

(2) AgreBment under 8, SI of Income Tax 
Act of 1^62 — Suit tc enforce agreement if 
lies on original side of Madras High Court 
— Btght of Income Tax Collector to exemp- 
tion from suit — Qrouvds of trial of suit on 
merits-^ Government of India Act (5 and 6 
Qeo. V, c. 61). 8. 106 (2), 

In a suit by a firm against the Collector of 
Madras who, under the Income Tax Act (V of 
1916) repudiated an agreement entered into by 
the firm with the Collector under B. 31 of the 
Income Tax Act (11 of 1886) for a declaration 
that such agreement was binding on him, held 
that provision enaoted in S. 106 (2) of the 
Oovernmont of India Act, 1915, was absolute 
and that the High Court had no jurisdiction to 
entertain it on its original side (a). 

And that in the absence of any suggestion 
that the Collector of Madras acted mala fide 
or purported to seek the prolcotion of the 
statute with the full knowledge that all thcit 
was done was to commit a more act of aggres- 
sion BO long as he, rightly or wrongly, thought 
clearly and honestly that he was taking advan- 
tage of the provisions wtaioh the statute allowed 
him to take advantage of, in terminating the 
agreement, the High Court had no juiiadiotion 
to entertain the suit bn its meritn ib). Beat & 
Go, y- Collector of Madras, 35 M.L.J. 23, 
Coutts-Trotter, .7, 

References (o) 1 M. 89, Not F, {b) 4 M«I*A. 
363, F. 

(3) Certificate by Collector that document 
was duly siarnped— Reference by Board of 
Revenue to High Court — High Court, whether 
has jurisdiction See Stamp ACT (II OP 1899), 
No. 10, 16 A.L.J 49 «F.B.). 

High Court (Patna)- 

Whether bound by view of Calcutta High 
Court in calculating period of limitation. See 
LIMITATION ACT (1908), No. 232, 46 Ind. Gas. 
^ 08 . 


^Hlgh Ooart, Powati of* ^ 

(1) Oovemment of India 'Aett 1916, 8, 

Citi. Pro. Code, 1908, B. ISl^^JBIxpung^ 
'irrelevant and* ecandaioue matter from 
judgment of Suhordinfite Court if order fof, 
can be made by High Court under its potoere 
of superintendence. 

Per Abdur Rohimy J.— The powers of superin* 
tendence vested in thd High Court are < of an 
extremely wide obaraoter. and where the High 
Court finds a oaso in which a Subordinate Court 
has gone out ^f its way to introduce matters in 
its judgment that are absolutely irrelevant and 
scandalous in their, nature, it can remove those 
passages from the judgment, so that they may 
not be circulated and published to the prejudice 
of persons, who are or are not oonoerned in the 
suit either as parties or as witnesses, but such 
jurisdiction must be exoroieed only in extremely 
exceptional cases and with the greatest caution. 

Per Oldfield, J, {contra), — The High Court’s 
power of superintendence, under 8> 107, Govern- 
ment of India Act, does not include the power 
to expunge, from the judgment of a Subordinate 
Court, irrelevant or soandalous matter, as the 
exoroisG of suoh a power is neither neoessary 
nor desirable, being a novel one involviogf the 
High Court in the risk of grave inconvenience. 

Where a vakil, who was not a parly to the suit, 
applied to the High Court, in the exeroise of its 
powers under 8. 107, Government of India Aot, 
to order that oertain passages in the judgment 
of a Subordinate Court rr fieoting against him 
may bo expunged, the High Court dismissed 
the petition. In re Krlshnaiawmy lyengaff, 
35 M.L.J. 368=^47 Ind. Oas. 931. . 

ABDUR Rahim and Oldfteld, j.i. 

References: — C.R.P.B. No. 888 of 1916 (Mad, 
H.O.); Nos. 587, 588 and A.A. 0. Nos. 205 and 
206 of 1914 (Mad. H. G.), R, 

(2) Civ, Pro. Code (J908), S, 161, Under— 
Eigh Court's decree in partition suit, JSxe- 
cution of, at variayice with intention and 
purport of decree — High Court if can 
interfere— High Court at Patna. Successor 
of High Court at Calcutta— Execution of 
Calcutta High Court decree. 

The High Court under its inherent powers of 
supervision whioh are expressly saved by B. 161 
of the Civ. Pro. Code may, in a oase where it is 
brought to its notice that its decree is being 
executed in a manner manifestly at variance 
with the purport and intention of that decree, 
take suoh action for the ends of justice as may 
be necessary to enforce the proper execution of 
the decree. 

A decree of the Calcutta High Court must be 
regarded as a decree of the Patna High Court 
where it has succeeded to the jurisdiction of 
that Court. Kulada Prasad Tewarl t. Sadha 
Gharan Tewarl, 3 Pat, L. J. 435. 

Miller, c.j. and Chapman, j. 

(3) Power of Indian High Courts to declare 
enaotments, made by Governor- Oeoeral in 
Counoil ultra vires if proper oase therefor exists. 
Bee Defence of India act, 4 Fat. L,h 
587 (P.B.). 
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douft, Powtffi of«*(O0ficteM^ 

(4) High Ooarfc, *11 dan intdcfare with deoi- 
Sion of Obairmao of Oaloutta Oorporation re- 
fosliig to ezptiage Dames of oertain persons ieom 
Muaioipal Eleotion •Boll*. See ELEOTIONS, 
Ko. 8. 82 O.W.H. 961. 

(5) See GIV. PbO. CODE (1908), S. 116. 

(6) ^ See CiV. PRO. CODE (1908). S. 161. 

High Court Rules (Allahabad). 

Chap, TIT, r. 2 — Limitation Act (IX of 
1908)*, S» Vl^AccompanimeyiU Sf a memoran- 
dum of appeal, Narailogh Sahal v. Sheo 
Prasad, 16 A.L.J. 835 »40 A. 1 (F.B). See 
Final Part, 19L7, Col. 453. 

High Court Rules (Calootta). 

* Framed for Presidenoy Towns if applicable 
to mofusBil. See Act IV OF 1912 (IjUNACY), 
27C.ri.J. 205. 

High Courts Act. 1861 (24 and25 Ylot., c. 104). 

S. 9. See COUNGILg ACT (1861), 44 lud. 
Gas. 186. 

Highway. 

(1) Obstrnotion to, Removal of — Special 
damrigsb need not bo proved for. See CO- 
OWNBRS, No 3, 176 P.W.R. 1918, 

(2) Building erected on village shamilat— - 
Right of Home of proprietary body to sue for its 
removal without proof of special damage. See 
PUBLIC Nuisance, No. i, 176 P.W.R. 1918, 

Hindu Lay. 

l.- GENERAL, 

3.— ADOPTION, 

3, — ALIENATION. 

3-0.— ancestral Property. 

4. — Dfjbts. 

6.— Gift. 

6. — Guardian, 

7. — Guardi unship. 

8. — IMPARTIBLE ESTATES. 

9. — Impartible Property. 

10. — inubritance. 

11. — Joint Family. 

13 fc 1.3.— Maintenance. 

14.- Marriage, 

16.— Minority and Guardianship. 

16. — Partition. 

17. — Release 

18 —religious Endowment, 

19. — Re-marriage. 

20. — renunciation. 

21. —Reversioners. 

32.— Self acquisition. 

23. — Separation. 

24. -STBIDHANAM. 

35.— Succession. 

26-a. -TEXTS. 

26. “ WIDOW. 

27. — WILL. 

1,— General. 

Hindu Law which ie lex loci in Central Pro- 
vinces. See ACT XX OF 18752.. (O.P, LAWS 
llOT), No. 1, 44 Ind. Caa. 436. 


•—2.— Adoption. 

(1) Family arrangeiiiMni^AgfetmentBxaouUd 
under a wrong view of facts and law^lUvt 
binding-- Adoption by* widow after^eitofe 
kae vested in an Juir^-Dwesting of asfnfe. 

N and P were brothers. N died leaving 
a widow L. Subsequently, P died leaving 
a widow D. Upon P*b death, the two widows 
apportioned the whole property in equal shares 
between tbemsolvea. In the document which 
was executed for the purpose, it was stated that 
the two brothers were “joint in food, business 
and everything,*’ but it was followed by the 
recital that the two widows were entitled to the 
property in equal shares. Disputes having 
broken out between the two widows, two orosa 
anils were filed, one on behalf of L and the 
other on behalf of D. L alleged that she had 
been authorised by her husband to adept a son, 
and Ihai she intended to adopt one, whereupon 
a dispute arose between her and D wbioh was 
r^kforred to arbitration and that resulted in the 
former partition. She prayed for separate 
possession of her share allotted in the partition. 
D, ID her suit, asserted that, on N’a death, hee 
husband, P. suoreeded to the whole estate by 
right of survivorship, and on his death she 
acquired a Hindu widow’s estate in the property 
and that the deed of partition was not binding 
on her, her signature thereto having been 
obtained by fraud and in ignorance of the nature 
of the deed and her legal rights. It was found 
by the Cou^t below that N and P were members 
of a joint Hindu family, and, on the formei 
dying without issue, P beoame owner of the 
whole by right of suevivorsbip, and that the 
deed of partition was not binding on D. Held 
that the deed of partition, evidently, had been 
executed by D under the mistaken belief that 
she and L were equal owners of the property 
left by her husband and that she would be 
divested of her rights by an adoption made by 
L. and consequently it was not binding on D. 

Ueldx also, that a widow’<^ power to adopt a 
son at an end when the estate has vested in 
tbe widow of a oc parcener, wbo bad got the 
esuto by survivorship after tbe death, of the 
adopting widow’d husband. Lachml Kanwav 
y. Durga Kuowar, 16 A.L.J. 646^46 Ind. 
Oas. 666. , 

PIGGOTT and WALSH, JJ. 

References 14 D. 463 ; 33 M. 228, R, 

{2) Divntmq cf estate by adoption— Limita- 
tions of wi^tow's power to adopt-- Impar- 
tible ra}—Wh<siher the rule ihit adoption 
Vi,?i^t be to last male-holder applies to it. 

U'odu Law recognises tbo valioity of an 
authority gm^n to a widow by hoc deceased 
buirhaDd to make a second, or cvpii a third ok 
fourth adoption, on failure of tbe previous 
adt plinn to atUin the object for which the 
pnwoL* IS given, viz., the perpetuation of the 
husb<tnd’A line to discharge tbe obligations 
that rest on a pious Hindu. Buch a power 
comes to an end as soon as any snob adopted 
son attains full legal oapaoity to continue thg 
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2.— Adoption— (Continued). 

line ; nor does it sabsequently revive on his 
death, whether or not he ienves a son of his 
own or a widow capable of adopting to him. 

The rule that adoption must be made to the 
last full owner applies just as much to an 
impartible raj (which is joint family property 
subject to an exception) as it does to separate 
property. Hadana Mohana Deo Kesari v« 
Pornihottama Ananga Bheema Deo. 16 A L. 
J. 726-36 M.L J. 138=8 L.W. 167 = 24 M.L. 
0?. 231 = 20 Bom. L.R. 1041 = (1918) M.W.N. 
621=41 M. 855 = 28 G.L.J. 403=46 lod. Cas. 
481 (P.O.). 

LORDS Haldane. Dunedin, Sumner, 
SIR John Edge and Mr. ameer Ali. 

Reference 26 B. 526 (F.B.), Appr, 

(3) Dvyamuehyayana form — Presumption — 
Limitation Act (IX o/ 1908', 8. 7 — Dis- 
charge by an adult hr other on behalf ofjo\nt 
family consisting of minor co parceners — 
Suit to recover arrears— Cash allowance. 

Under Hindu Law adoption must be presum- 
ed to be in the ordinary (kevala) form, except 
where there is an express agreement to the 
effect that the adoption is in the Dvyamushya- 
yana form (a). 

Where plaintiffs are jointly interested in a 
cash allowance, they can sue to recover arrears 
lor three years only even though one of thena is 
a minor at the date of the suit (6). Huchrao 
Timmaji y. Bhimrao Qupurao Deihpande, 20 
Bom. L.R. 161 = 42 B. 277 = 44 Ind. Gas, 851. 
HEATON and SHAH, JJ. 

References :—{a) 41 B. 316 = 19 Bom. L B, 
23. F. (j) 6 Bom. L.R. 647, D, 

(4) Status of unborn son of the adopted son. 

Under Hindu Law, on the adaption of a 

person, his son, who is not born but is in the 
womb at the time, passes with him into the 
adoptive family, inasmuch as the legal entitv 
of the after-born son must be taken to date frnm 
the date of bis birth for all purposes of succes- 
sion and infaeritanofl. Advl v. Faklrappa, 
20 Bom. L.R 703 = 42 B. 547 = 46 Tud. Gas. b44. 

•Beaman and Heaton, jj, 

33 B. 669*, In re Wdnur's 
Tnistih I J90S) 72 L J. Cb. 378 ; ViUcr v. G Way, 
(1907) 76 L.J. Oh. 339, R, 

(6) Antfi-od option agreement between adoptive 
mother and naiui al father, if binding on 
the minor— Contract, if void. 

Ante-adoption agreements by. the adoptive 
mother wi‘h the nj?turvti father and operating 
in restriction of the rights or the adopted son 
are valid, only if they amouni* to fair and 
reasonablo RrrangemontB for the enjoyment of 
bCr hueband’s property by the widow during 
ll^r lifetime, espeoially when there is authority 
from the husband in that conneotion. The 
contract is not, however, absolutely void and 


Hindu Law^lOoniinu§di, 

2.— Adoptioo-*(Oonfinlf6d)« 

can ^be ratified by the minor (a). PanehaaloiP 
Majumdaf v. Blnop Krishna Banerjee, 37 Or 

L.J. 274 = 44 Ind. Gas. 6^8. 

CHATTEBJEE and WALMSLEY, JJ. 

References :--{a) 27 M. 677 ; 37 B. 251. JB. 

t 

(6) Mitakshara Law — Maheswari caste^ 
Widow of separated brother — Adopting son 
without ofithority from deceased husbftnd^ 
Custom— Validity. 

In accordance w,ith a prevailing custom* a^ 
widow of separated brother, of Maheswari 
caste, who were governed by Mitakshara Law, 
can adopt a son to her deceased husband, 
although she Lad no authority from het 
husband so to adopt. 

The claim of such an adopted son to tha- 
family property cannot be barred by any deeds 
entered into by the adoptive mother, prior to 
adoption, with reference to her maintebanoe. 
Mathura Dasi Karnafil v. Brtkliien Karnant*. 
44 Ind. Gas. 6 = 27 C.L J. 517. 

FLETCHER and BHAMSUL HUDA, JJ. 

Reference Ind. Cas. 701, jR. 

(7) Benares school of law— Adoption of 
married Sudra— Invalid. 

It is settled law that, in those parts of tho 
country where Mitakshara ie interpreted accord- 
ing to the Benares school, a married Budra 
cannot be adopted. Krishna Mall y. Deolta* 
44 Ind, Cas. 928. 

Prideaux, A.J.O. 

References :~-ll C.P.L.R. 56 ; 35 A. 263, F, 

(8) Datta Homa ceremony^ A bsence of, if 
renders adoption invalid among f7^ice-born 
classes — Widow, Adoption by. Consent of 
husband in case of. Necessity of— Deed of 
adoption, Execution of, if confers rights of 
— Adohtive mother. Agreement conferring 
benefit on, at the expense of minor adopted 
son. Validity of. 

Amongst the twice- born castes, the absence 
of tho Datta Boma ceremony would not invalid- 
ate an adoption otherwise valid. 

-In B rar for the validity of an adoption 
I made by a widow, it is not necessary that the 
I husband should have authorised it. The 
I aoiboriiy is presumi^d in the absence of a 
I proiiibit'cn. 

I A mere execution and registration of a deed 
I of adoption can^iot confer the rights of an 
I adopted son. There must be at least a giving 
I and taking to oonetitute an adoption. 

An agreement conferring a benefit on the 
widow at tbc expense of a minor adopted son 
must be a (air and reasonable one. Ghandra- 
hhagabaf v. Rarochand, 46 ind, Gas. 850. 
Mittra, a.j g. 

Reference : — 27 M. 677, F. 

(9) Baisi Chowrasi gaddis. Holders of, Hindus 
governed by^Lnehimipur family governed 
6v*-Posse8sion, Suit for. Defence of (Aile by 
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adoption m^LimitaUon for 

fton Act (IX of 1908), 8ch. I, Arts. 118. 

141, Appluability of. * • 

The holders of the Baisi Chowrasi gaddis are 
now a recognised oommunity The community 
though originally indigenous have become 
8t||latently Hindu to judtify a Court in holding 
that the burden of proving that they have 
not assimilated the Hindu Daw of adoption lies 
on the person asserting it. , 

The Daohimipur family has assimilated the 
Hindu Daw of adoption andt there is no onstom 
in It to the contrary. 

ObUsr dicta — Where a suit is brought for 
the possession of immoveable property and the 
defendant holds under a title by adoption, the 
suit IS governed by Art. 141 and not by Art. 118 
of Soh I of the Dimitation Aot Sah Deo 
Haraln Dao v. Knium Kumarl, 16 Ind. Cas 
929. 

Chapman and atkin&on, jj. 

( 10 ) Widow Power of^ to adopts Limit of 
time to exe cise of 

There is no limit of time during whioh a 
Hindu i^idow may lOb upon the aufhoLUy given 
to ad >yt a sou to her deoe^sel husband 

Whore a Hindu son, whether natural or 
adopted, having inherited the property of bis 
dooetibed f«thor, dies leaving a son, or vtidow or 
any other peison as his heir ocher chan tbe 
widuw cf hib father, tny power to adopt hf Id by 
his father s*wilrw oomes to an end. But tbi^ 
rule does not apply where tbe eon dies leaving 
no heir other than his fither’a wiaow Nara 
yan Ramrao v Debldas Naraslogh, 47 lud. 
Cas 41 

St/ syon, a j.c 

( 11 ) Suh%(qu nt consetit of ^ai indis Validity 

It IS if '■e cuKHtriiei as a co» V(»y 
aw(C—oit Pr ( lie iV of 1903) 0 VI 
r 17 — i4/ii — O^u^fof actuii ans 

tnq su*) eq te it to **uU, incl ision of -Power 
of Court -PtaUi e 

Tne luf trine 0 uho onsini oi the sapiudtj 
valid it lug in aloptioi h biisel lirg ly )a 
custom aid lot on che tex«.s o liiticlu Diw , 
and m it ibi^nc oi iny ev dr lu or auchPiity 
to that lH ot, tum loubriuj oi mot bo Liteuied 
to tbe o»'>d if oiisant given uu ^qaan.i to jhc 
adoption 

Wher'tbe intention to trui^fer.auy right i 
whioh uHo cz^cutant of a docam nl had ib 
cleat, Lhv.re is u j roa on why tht. matrumenb 
should not bj treate 1 1 1 a convey aaoe though 
it 16 called only a 'release’. 

Plaint £t orought a suit for redemption of a 
mortgage and for a dcoiiration of the invilidity 
of a lease granted by tne widow of the last 
male holder of the property. Plaintiff based 
hia title as the adopted son of the last male- 
holder. Subsequent to the filing of thk suit 
j)lAintiff obtained a transfer of all rights in the 
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property from the person who but for the allM* 
ed ^option wonld be entitled to sucoaed to lha 
property. Plaintiff then applied for an amend- 
ment of the plaint, so as to base his title to sua 
on the transfer as well. 

Heid that 0 VI, r 17 of the Giv. Pro, Code, 
was wide enough to authoriza the amendment 
including a cause of action arising subsea nent 
to the suit to be made especially when there 
was DO prejudice to any of the parties but no 
such amendment should be allowed if a suit 
based on the new cause of action on the date of 
the amendment would be barred (a). Daral- 
Bwamf Ptllat v Ohinnla Oooodan, 7 D W. 336 
»22 MDT 538=:34 M D J. 258»(1918) M. 
WN 80«43 1nd. Caa 660. 

Wallis, c. j. and Kumabaswami 

8A3TB1, J. 

Reference —(a) 33 B. G44, Rel. on, 

• 

(12) Adoption by widow with the consent of 
nearest sapinda — Consent arbitrarily with- 
drawn — Subsequent adoption by widow 
— Validity Sunkura Buryanarayana v 
Bankura Rarodoss, 22 MDT. 501 7 D W. 
72 iiMDJ 87=«(I918) M WN 203-41 M. 
601—13 Ind Oas 52G See Final Part, 1917, 
Ooi. 4o7. 

(IJ it 11) Adoption by widow m the Dravtda 
country with assent of sapindas-— Whose 
assent is necessary— ‘Position of a widow 
%n an undivided family— Ca^^e of a divided 
fjmily— Assent of nearest kinsmen equally 
ne csbary— Rights fo property not to be 
dibregarded 

Uiidrr the Dravidian brinoh of the Mitak- 
shara Law, in the absence of the authority from 
her deceased busbind a widow miy adopt a 
son wi h th a <3cnt of his male agnate This 
w«s ecUblibhf'd in the Kimnad ease. 

In the e of an uniiiviapl fimily the 
c n-m t inu-i oc ool i iici bv tai wiuow within 
tbit I tho father m liw is alive, from 

h m iC not iccin the dr ceiled husband’s 
br ill B Tho I m of soparaie and remote 
kiunuen ii innW/i itut 

J ho prtnnpi ib the ime if the hu3band*dies 
epiraic fuiu b kindr i Tho widow must 
Slip o nil bhe lb cu 3f her tather lu-l^w ; if 
ho I 0 a td, if ht br thers or the other nearest 
sipnlu.M In 031 siui.riLig what absent is sufd* 
lent c 8 1 H f pfJp oannot lo disregarded , 
mt ih wid iw Liuao^ be allowed to adopt on 
lUj ^ o rtmoie rulUives wbon there are 
near oi c^ in existence Yeera Baiavaraju 
Pantulu Y Balasurya Prasada Rao Pantula, 
25MLr 1 = 17 AD J 3l = 2J 0 W N. 25l=» 
dOML J i0=41 M 993 (PC). 

LORD SUMNER, LORD PUILLIMOBB, 

Sir John docb and Mr ameer ali. 

References 12 M.I.A. 397 : 4 I A. 1 ; 3 I.A* 
54, B. 
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(18) Adoption hy widow ^Alleviation not for 
noeeaaary purposes — Right to re outr property 
80 alienated during lifetime of widow Vatdyft 
Jiatha Saitrl y Savltlirl ArnmaHi (1917) 
M.WN 0 oJ- 33MLJ 387 M L T i76 
-6 LW 542 = 41 M 7c^ Ste l^inal Pact, 
1917. Col 466. 

(16) No bona fjde itiempt to get consent of 
nearest scpmdas'^lf adrption vilta 
Where tbei^ i', i o bona p4e ^fcUmoti on the 
part of a Hindu vtuln v to i.bo OdiBLiit of her 
nearafll h ipi nd ifi, b jloro ihc ijiftk#»s an id iption 
to hoc (3 LLas#'i liu-* and, wucn an idcptiou 
would b in ilid. 

A lector written t( out of hoc apindisthral 
flning thit if h does not give fon en^ Witnin 
24 hour ‘^b"' will rtdopt is no coubnluat^m 
all 

Th*^ vvi^o\/ big n i n^bt to i st in 0 i it 
woula to us ic s to cen ult tl nt lu f r v.. 
BiODore who ire tbo \kj ual sd ‘-^ri lad pr^ * 
tore )f ihf wd w Chhavurl Pattabliama 
faja V Kellapall! T! paticaju, t IN 
N 67^-fLV f 3 

WlT^LIS Cl w n irN( f R, 7. I 

Ref rt^n ^ 'I W N. )02 I M \71 

26 M ( 0 M C ♦ M '’7 0 M L J 

265 R I 

(17) 7 Dc tin of miV Id dr— 1 

Aa\jp*\r bu w ^ i i) tih f tin ai}p*n 

b V U the nap of 4-Sm nl tio^tio t 
u 10 If uilid- Je**ting ond ai^ jt f in 
70 mil 

Wh *'c, I m t iim / t U ini 
holuGi nd \N )w Joptrd ^ i l 

but b r c itiuc U iU»» i i l b 

prorer* t '» i U he»* j *■» i i 

brr iLt I r j 1 I t li I { w 3 i 

seoc 1 ’ j 1 run if r, i n 

faeccu " i L tl d t j t 1 j ptf 3 

bO> -.10 1 I i w • t * ’ c i t < 

nuinrr h i c j} 

Th' q cs*iOM > t p b^c tbfr i r ivc Inif 
by ad L I 1 in j in^ fiiilics disi^u soi (^' 
Yenkatafarnier ^ Gopdlan, (1918) M W N 
779= "5 ’I h J 

Ol I J h fj iiji I Hjn lis 7J 
Re*<*vt >) 1 Ml) M \V N (J’»PC), 
(1918) M \V 'f 7" I r SI 0-!f IM l74 7 

B 598*S( I) 1 A <7 5( ulD i? (6)dt 
M. 1105 b (1 )IU 2M\\ N ^j9 W 

M J.A ‘^'*9 , hi • J) I’ 51, H 

(18) J)^» iR n ai wr r* y of—Aqar mla 

Banias adoptio* ty it r: t pevtormance of 
Datta IIuinaYu Oanga Dci y Gopal Uai 20 , 
OC 05f = 4i ^nd Ci P nal Part. 

1917. Ccl 450. I 

(19) Hinna L^w—AdopUrn tf mughtet's i 
^ 0 ^ 1 .. Validity of — Cu ion — 7 aJimiti 
Bra/imn/i^» 

Sold that, acQordi&g tr a oubtom provailing 
among Eashmiti Brahmans, it is permissible 


tHDRX. 1918, 

Hindu Iraw— (Con^WMced). 

—2.— Adoption --(Confinusd). 

to adopt a daughter’s son. Ikbal Navain v» 
Rajendra Natain, 21 0 0 276. 

Stuart and Kanhaita Lal, a.t cs. 

References : -16 0 C 1 i9 ; 21 A. 412 , 36 0. 
780 . 7 M 3 . 9 M 44 , 16 M L J ill . 261 A. 
113 ; 42 J A 155 , 9 A 253 , 5 0 744 , S)3 ^ 
36 , 34 P.R 1907 , 20 0 C 211, B. ^ 

(20) Twice horn castes Among— KshaUiyas 
Datta hijmam Ntceisity ot— PolluUon, 
how far nfftcts validity — Pollution or 
impurity (f b ly of thtld — Adoption 
whethvf prohihteU on g^ouvid f 

Among the twioe uorn cisto«, tun es cntial 
loremouy of datt^ h mam i not neoeBsarv to, 
constitute -i \ ilid pdop ion of i bov boloi ging 
to the aim gofra the adaptive fa^hni (a) 
Whi-re reluioug i tea are n^t i nr oQsary 
lequ s ‘c, Ihpir tmi ijn oaiinit litnct the 
\ ill II V of the adouin* . ml thnfofore ibe fact 
of uof] ition which only aff i tb dr or o o£ 
m rit attubei lo tbt, r ligu (i>i r iS a^so 
imm'itr 11 ii L ) til vihlu' (6 

9 ) nre IS m prohilitioii r Hind Liv imoug 
1 ui nv s Su the il i in Iro’hor’s 

( 111 ’ bef r be nib Q y if r r hr! b I y mason 

oi (he f 1 Jr ne f c 1) 1 f » or I i i I ilst 
i’* fy rc II of (hr irapm ♦^y f h» b dv of 
ihecbil . Sreciiatv Lok^hmimali Jfmamant 
Bahurla y Udit Ptatab Stugh M ti Ij f 199 

MULIjU h in i \ ( K 71 

Pefere i es - o' G M ) o 4 ^70 MB. 

9 rt * .'9 ' ^ 770 « , to (o) i W R 

PC)/j 770 .iOeWN 0 IflM j97, 
MM '4, R(t In 

(fil) 1 'h^ih 3/ tpi( (I 

iitiCM f'ivoir } p t 0 t , aiCL ion 

i xi I i L y t u ! 0 Jhnh* cf cv^la 

* a cf 1 Id I i d i q U'ytion 
uq i sf by ii i if p'^ mtiy i qu t I ftom 
her faOi r 

An jipba ) lc> r mu t nndci 'he Ii iJu 
Li\ be vilill} pi\Bii lu idopJion ly 1 gr^ind- 
unrU (a) Wl ero d Hinlu wid w mAk''s a will 
in faiour of bucL . b v wb ni bi hi>>. uiopted, 
thci qu s ion u vhrthpr I bn rnontion of the 
dovj co as in iloptcd inn i dr ciiplion only or 
wbeibor h»i adept t r n thr roason u 3 ii otive 
of tbo loqu*»d and it«3 nudity a ojudition 
orcceiont to his capicity to suorend ui dcr the 
will to the property jwned by the vv.dow in her 
owp right in ontrini tiiiotioii to (ho property 
loft by her husband and held by her as his 
widow If the latter il ocnitive be found as a 
fact, the will is void and of n ) efioct Where 
it 1 c loar th it the widow made tbo bequest to 
tbo boy baoiuse she win ted him to suooeed to 
her own property quite aput from, and m- 
depenJenlly of. bn onariotor as adopted son, 
the bequest is valid (5). 

The 0 jllatorals of the deceased husband of a 
Hindu widow have no lociM standi to contest 
her povrer of disposition m respeot of property^ 
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inhecitod by her from her father, RamJI Das 
y, Doffga Praead, 6 P.R. 1918 » 45 Inh. Oas. 
90 . , . 

Din, c.j. aod Le Bossiqnol, j. 
Beferenc€s:-^{a) 7 Ind. Caa. 427, DisL 
(b) 11 0. 463 (483) ; 28 A. 488 ; 23 B. 271 and 
296 ; 19 0. 513, DisL * 


(22) Saraat Brahmins of Delhi’-^Punjah— 
Oustom'—Formalities of adoption^ 

The law requires from the adopter, a mani- 
featatiou of bis unequivooql intention to olotho 
the adoptee with the legal status of his son. 

Snob a nianifesbatioa of the adopter’s inton- 
tion can be made either by a formal dooiimout 
oombined with a proper treatment or by a 
formal giving and taking of the child. But 
mere treatment, without this formal giving 
and taking, will net satisfy the conditions 
necessary for a los;il adoption even in the 
Punjib, where no doubt the porforminco of an | 
elaborate ritual or icligiciis o-'remony ia quite j 
unnecessary to the validity of an adoption. 
HusBt. Rattan Devi v. Huno, 117 P K. 191B. I 
LE-UosSIQNOL and WlCiKKRFOllOK. JJ | 

(23) Adoption of dt»,ug!it*Jt’<3 daughiCf’ ?on * 

— Vaiiai v.' Civ. I’no, Conn (’.OOI), I 

No. 277. V7C.L.J. IIL'. | 

(24) of daughtrr’y «oo, ViHoitv of, j 

among Ai’oc't- of Tjihore — Ousrom 
aumui’cn-- lljr*'u n of proof OUSTOMS— i 
Punjab tAuoPTioM), No, i, tOf» p.w. i91B. | 

(26) Oi/'t Hindu wido.v tc ono of two j 

daughtor-T witff'juc consent other dauebter — | 
Subsequent adoj;i,ion ofi’on by widow — Validity j 
of fthetVH*ion. ‘Seo JIlNDU LAW i WIDOW), • 
No. G. 20 Bnu, L.K 783. j 

(2d’ Widow. Agt'cein'joJ Oy, wi -Li mUiral 
parents of i loo'ed ‘.loil ^ — Minor, it o mnd by — 
.Test, f.*r bv-ocfii. .1 miirn’. HINDU 

Law (Widow , No. ll-6, 47 hid. Ca?. 55. 

(27) WiJO'.v ad wj,jng .^on durit-g oenderioy 
of suit to recove*’ p;«ipt rty /nm widow — Adop- 
tion having the offec? of divestifjg a vested j 
estate — Validity of adoption, Sec Rks JUDf- 1 
OA.TA, NOi 15, 43 lud. Gas. 64. 


Mlada LBW^iOontinu^ii^ 

8,— All«natloii*-(Ponftntted). 

Orantee capable of dealing with propeAff 4t 
his own^One member of joint familu 
alienating property-^O^her members may 
impeach — Stranger competent to do so. 

A grant of property under a deed made to a 
priest of a temple and his heirs for his sotvioes 
in oonVieotion therewith is not grant in favour 
of the idol of the temple, and the grantees are 
competent to deal with such property as their 
private property. 

Whore a member of a joint family makes an 
alienation of property belonging to the family, 
purporting to act on behalf of the family, the 
other members can call i^. in question on the 
ground that it was made without authority or 
without valid necessity or not for their benefit. 
But a person who is a siraugor to the family 
and doer? not claim through the joint family is 
not uompetcnr to do t^o. Banariee Dai v. 
Sheodanhan Dae Shaitrl. 16 A.L J. 894—45 
Ind. Oas. 451. 

^PIGGOTT and WALSH, JJ. 

(8) Mortgage by father tor necessi'y-^ Onerous 
interest -Pimiion of morigagee—Ntcessity 
f ^r interest - Duty uf Court -Decree on 
viortgaqe ohtainea against father ttfons— 
— Right of sons. 

Where a Llmdu father makow a mortgage for 
necessity at an onerous r,ito cf iniereat, the 
.soi's, ihnugb bound by the mortgage, are not . 
bound by the r^le of interest nnloi-s buch 
hiuher rate was jus ifiod by the nocessily of 
the family. If fno mnrigagcG fail lo prove 
such nocc.ssity, Cciurts are under an obligation 
to reduce the rats ol interest to a reasonable 
limit. 

In such a cdiSc where a decree was obtained 
against the fsi-ocr alone, the sous, who ware no 
parrues to th»j decrou. can be granted relief in a 
Rcbgequnnc suit to the cner.t ihit, if they pay 
tbo p^iiiCipal amount together wi h a ceason- 
abltj r*\te of interest and ooat^ of suit by a 
C-Tt;4iu date, the ck'orMj shall nut bf ext^outed 
against the incrtgaccd property. Sadho 
Gharan Praiad v. Ram Ratan, 40 Ind. Cas. 
369. 

Stuart and Xanhaiya Lad, a.j.cs, 


(28) Adoption by widow— Postponement of 
adopted sou’s estate during widow’s li'e— 
Transfer by adopiod son of properly forming 
part of esta’.e in widow’s lifetim'i -Validity of 
transfer. Sjd Si’ES SUCCEBSIONIS, No. 1, 16 
A.LJ. 7G5. 

8>-r Alienation. 

(1) Leprosy— Whether disqualifies a person 
from dealing with his own proysrty or ancestral 
property for legal necessity, Man Singh v. 
Moiiammat GainI, 15 A.L.J. 860 = 40 A. 77 = 
48 Ind. Cas. 62. Bee Final Part, 1917, Ool. 
462. 

(2) Grant of property to a priest and his 
Afire *— Grant not in favour of idol^ 


(i) Alienation by manager, of minor's 
c.o-parrcnary property, describing himself 
as m\r>or's gmrdiayi — Suit for possession 
after yninority— Limitation AcU Arts, 44 
and J44 — and ward. 

It is a'weil established principle of Hindu 
Law that, in an undivided family, no guardian 
can be appointed for a minor co-parcenoz who 
has DO separate properly (a). 

Art. 44 may apply to ca.«es in which a 
person acts as guardian of a minor in respect 
of property in which he has individual tights > 
of ownership. 

A suit by a member of a joint family for 
possession of property alienatad by the manager 
as the guardian of the minor is a suit governed 
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Wadu LawMOoniinnad), 

— 3 . — Itleaadoa — (Oon^tnuai) . 

by Art. 144 and not by Art. 44 of the Limitation 
Act (b). Koovurl Thir upathl Raja v. Koovari 
Tenkata Raja, 40 lad. Cas. 418. 

SPRNCbSaaad Krishnan. JJ. 

fieferAHces:— (a) A. 407 ; 30 B. 162. R. 

(5) 22 M.L.J. 404, Dist , ; 29 Ind. Cas. 190, F. 

(5) Alienation by Hindu widow-' Consent of 
next reversioner— Effect on actual rever- 
eioner— presumption of legal necessity. 

An alieoabiori made by way of mortgage by a 
Hindn widow of a portion of the estate of her 
Aeceaeed hudbaud, without proof either of legal 
necessity or of reasonable enquiry and honest 
belief as to bis ozistenoe, bat with the consent 
of the next reversioner for the time being, is 
valid and binding on the actual reversioner if 
the presumption of legal necessity or of reason- 
able enquiry and honest belief raised by such 
oonsont is not rebutted by more oogect proof. 
Where the consent of che nearest reversioqers 
is given to an alienation made by a Hindu 
female the cori^-ent is evidence to show either 
that there wa-i legal necessity in fact, or that 
the transferee acted wich oiroumspeotion and 
made inquiries whieh induced tbo honest belief 
that such legal necessity did in fact exist. 

Mere attest ition of the deed of transfer by 
the next raversioiicr is not auffi'jieut proof of 
oonsent to the alicrianion by a Hindu widow. 
Balwant v. Ram Dat, 44 Ind. Cas. Gll» 
4 O.L.J, 711. 

Lindsay, j.c. 

Heference 40 0. 721, F» 

(6) Hy— Maintenance, for purposes of 
—‘Of portion of estate^ Validity of. 

A Hindu widow in order to defray her main- 
tenance expenses to bo subsequently incurred, 
may sell a ^mall portion of her husband's 
estate when it would he more to the bene d . of 
the estate. She is not bmnJ to inour debt'* nn 
that account. K ilak Chandra Dai v. Kula 
Chandra Oas, 40 Tnd. Cas. 209. 

Chitty and Smither, jj. 

(7j Widow. By— Legal necessity, Strict proof 
oft aft^-r t .nq lapse of (ima — L'yaintces- 
siiyt Recital oft in dncuvient. 

In ci-orjf tift'jsfers by .» Himlii Icmalo, it is 
very d'-'Ii j ii*. fiftor the Lip-e of a IOf;g p^ri d to 
eslabli'^h •; of h-gal iieoc-'ii.y. In ihtse 

case'! ('o'K‘ t h tvo to a^-JU'Oe die o’/i.-uaiino of 
such -I' vfri.'rn -urrnuud.ug aircutusliaiioos. 
Where m -'jt*'- •' a i’v.vs.yd for a legal n^iC'iSsul.y, 
it i** not rv Mia the deed snonfd r d’^o 

the purpo e f- r v, liuji; thi- money was given. 
Raj Bahadur Lai v. Biodcslirf, 46 Ind. Oas. 
344. 

Lindsay, j.c. 

(8) Miwhshara Law -Co parcener in a joint 
family, Mortgage by, ot Ins own share with^ 
out legol necessity, Vahaity of — Hindu 
Law— Mitaksham —Alienahon—Co-pirce- 
ner, whether canmoitg age his own share 
without legal necessity. 


Hindu Law^lC<mii$tttedi» 

8.— AllenalloD— (Conijntfid). 

Under the Mitakshara, as atriotly interpreled, 
any mortgage granted by one oo paroenec on 
his own account ov4r tha joint family property 
is invalid. The Madras and Bomb^ view 
followed in the Oantral Provinces, has bean 
that a co-sharer can mortgage his own share 
without any such lege.1 necessity as is binding 
on all the oo paroeners. The law as cstalslished 
in Madras and Bombay has bean one of gradual 
growth founded upon the equity which a pur- 
ohaser for value has, to be allowed to stand in 
his vendor’s shoos, and to work out his rights 
by means of a partition. Beharllal y. Hukum- 
chand, 46 Ind. Oas. 764. 

BATTEN, OFFG. J.Q. 

(9) Benares school— Mortgage by managing 
member — Validity — Necessity — Burden of 
proof— Transfer of Property Act (IV of 
1832), S, 38. 

Under the Benares School of Hindu Law as 
administered in the IjDited Provinces of Agra 
and Oudb, a mortgage of joint family property 
by tbo manager of the family who is not the 
father of ibe other members, is valid only 
when it is for family necessity. 

The burden of eatabUsbing necessity as in the 
case of an alienation by a limited owner, e.p,, 
widow, rcsti on the person saching to claim 
benefits under the same {a). 

If Ibc naoessity cannot be established by 
direct evidence, it may bo Hssumed if it can be 
shown that toasonablo ciro was taksn to 
asoertain if such circumstances existed and if 
the transferee acted in good faith!' 

Where no such necossily is Pi^lablished, the 
mortgage is uot, in the absence of special 
equitied or oircum>‘tanoc.^, valid even to the 
extent of the share of themorlgagor in the joint 
family prouerty (6). Aoanc Ram » The Col- 
lector of Btah, 7 L W- ;-J23«23 M.L.T. 228* 
10 A.L.J. -245- 34 M.L.J 29L-4 Pir .L.W. 226 
= 40 A. 171=22 0 W.N. 481 = 34 M L.J. 291 = 
20 Bom. L.R 524 = (19i6» M.W.N. 446 = 44 
Ind. CUH. 290 tP C ), 

Lord buckmaster, Sir John FIdge, 

SIR WALTER PlIILLlMORE, BART„ 
and Sir LAWRENCE JKNKP-S. 

Rfc*;Vrt'Kce.s (a) 44 C. 180, F. ^6) 6 L.Wt 
331. F. 

(10) Joint t iftiily— Prior moriaagn by father 

ov^'v tavlily property, i* artacedent 

Qfbl vLilcxnq subs^-quont mortgage btJtding 
vn s'ms-- Father's aiiehatwn wheyi binds 
sons Antecedent, debt, meanvaj cf. 

*An liuUicedenij debt- ly a neoi incurred on the 
father’s f.r»la respoMfabi'i'y, not only antece- 
dently incurred but incurred wholly apart from 
the ownership of the joint estate or the security 
afforded or supposed to be available by such 
joint rotate. Where, therefore, a prior mort- 
gage over joint family property has been created 
by a father, but is not shown to have been 
created to pay off a debt antecedent of it. suoh 
prio^ mortgage cannot be treated as an antece- 
dent debt for the purpose of binding his sons 
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Miiadu | 

—8, '-"iuenatlqiii— (Oon^nfMd)^ 

intoceaft in oo-paroeoar]f property in a sabseqnent 
mortgage between the same parties. Badagala 
JoglNalduy. Beodalaid Paptah N aide, 35 
M.L.J, 383. 

Bpbnoer and Kbishnan. jj. 

Reference 33M.L.J. 14»39 A. 437 (P.C.), 
F. >33 M.L.J. 519, R. 

( 11 ) Joint jamily — Sale by farther of family 
jproperty for purposes n^t binding on 
famtly-^Bight of purchaser to charge son's 
share for consideration paid by purchastr-^ 
Previous suit by father for cancellation of 
sale on ground of fraud and other reasons. 
Dismissal of ^Subsequent suit by sons to 
recover their shares, if barred— Bea judi- 
oata. 

In a suit instituted by the sons for the can- 
collation of a sale of joint family property made 
by their father, net proved to have been for 
purposes binding on the family, held that the 
purohasor was not end^tlod to any charge on 
the sons’ share for any portion of the consi- 
deration of such sale and that the present suit 
by the sons was not barred by a previous suit 
by the father lo set aside hia own alieiiation 
on thtf ground of fraud, undue influence and 
want of oopsidoration, to which the sons wero 
not parties, in which no question of iiccefdiity 
was considered and woioh was dismissed on 
the undertaking of the purehasoE to pay the 
conaioeration Rllaru Kotayya v. Pala 
yarapo Durgayya, 35 M.L.J- 461=41 Ind. 
Oas. 192f 

ABDUu Rahim and Napier, jj. 

References : -^'2 2 M. 31'2, F.\ 39 A. 437 ; 41 
M. 136; (1914) M.W.N. 10, B. 

(13) By father as manager and guardian 
setting aside — Family neces’^Uy — Limita- 
tion Act, Arts. 44 and 126—AIesne profits. 

Where in a joint Ilia in family the father us 
the manager and guardian of his soiiu tf'gether 
with other adult ui'niiborb of iho family jIij- 
nated family property 10 milos away from their 
tioiUQ, ill order to buy lands in the viUjgc 
where they resided, to siart money londiug 
transactions and to discharge small debts of 
the family and mi rc than 3 years after attain- 
ing mijorHy out wi^bm 12 years after the 
alioUriiioDB ih-' borm sued for partition after 
setting a^ido the alionatioriG. 

Beld, !be t ) article oi the Limitation Act 
applioablo is 12G. Tim more fact ihat the 
father de-ccibofi biin ->rlf as goacd;ari of I ho sens ! 
would not (like tho case out of I,he express * 
terms of Alt. 1^6 and bring it undO’- Art. 44 ia), 

(3) The family not being a trading family, 
the starting of prospective money lending 
tranfiaction is not suiHoieut ground for alienat- 
ing family, properties. The sale or mortgage 
of ancestral lands to purchase other lauds 
could only bo justified if there was cloar benefit 
for the family. 

The fact that adult oo-paroenerB •joined in 
the sale would not give additional weight to 


Hladu Lan— (ConftMued), 

8.— AlienatloiiHConcltfdad). 

the tranaaotions where there is clearly no justi- 
fying family neoesaity (5)t 

(3) The plaintifXa are not entitled to mesns 
profita from the date of alienation aa of right- 
Mesne profits are in the nature of damages and 
each oase must be dealt with on its own 
merits (e). Oaoeia Alyar v. Amlrihaiamt 
Odayar, 23 M L T. 245«(1918) M W N. 892« 
44 lad. Gas. 605* 

Wallis, o.j. & KumabaswamiSastri, j. 

References (a) 38 A. 123 : 40 0. 966, F.; 
30 M.L J. 592 ; G A.L. J. 94 ; 33 Ind. Caa. 242, 
R (bi 40 M. 709 : 11 M L.T. 182 ; 25 M.L.J. 
563 ; 40 M. 338, R. (o) 39 A. 61, F. 

(13) Joint family^Sale of family property — 
Silence how far evidence of consent. 

Held, that aiieuoe for a long interval by 
members of a joint Hindu family entitled to 
avoid a sale of the family property by oertain 
ether members does not by itself amount to 
adequate evidence of implied oonseut to the 
sale. Nadir Blngh y. Indep Sen Singh, 12 
0.0. 156 = 46 Ind, Cas. 860. 

Lindsay, j.o. 

Reference 15 A.L.J. 437 (P.C.), R, 

(14) Ancestral property, Of, by father— 
After-born sou. Right of, to question — Property 
inherifed from mAtcrnal grandfather, how far 
anceetral in father’s hands — Alienation of such 
property. Sou's right to quenion. 8bo HINDU 
Law (ANCESTRAL PROPERTY), 43 Ind. Caa. 
370. 

(15) Property of Mitakshara family sold in 
execution of decree against father — Decree 
obtained for failure of father to deliver accounta 
ab agent of plainiifi — R gUt of sous to question 
sate aud lo claim tuat thoir share was not 
affected by it— Debt not immoral — SVe if 
binds Rons, See Hi.wiju LAW (DEBTS), 
No. I2 a, 3 Pal. L.J. 633. 

(16) Pollis'iii on niiHfary teonro, Aliniability 

of. Sec Hindu Law (Lmtartiule Eutatiss), 
No. 1, 7 L.W. 36. 

(17) Alionoo from oj-paroenct — R*ght to 
mcNoe profiia, S‘.e MkSNE PROFITS, Ko, 1, 
7 L.W. iie.j. 

(IS) I’Amind for partition by Hindu co- 
P'trcsricr- -No iotual pirtitiou by motes and 
w unJo Sfveriuoe of j -int f-miiy status 
effcoied by diini^nd — SalH by i«uoh oi parcener 
oi fall- f'btri — R'gfat of purchaaec to oUch share 
and orrii from date ot donund of partition, 
SPb VENU01,l AND PUKCH-xSER. No. 6, 35 M. 
L.J. 609. 

S-a.— Anoeitral Property. 

IVhat is --Alienation of, by father-^ After- 
born son, Right of, to question - Property 
inherited from maternal grandfather, how 
far ancestral properly in father's Aands— 
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Hladu Law-^[Omliiuudi, 

— 8-a.— Anceitral* Property— (Concfud^d). 

Alienation of such proper ty^ Son*s rights to 
question. 

An alienation by the father of anoestral pro- 
perty cannot be called in question by a son 
born after such alienation, as no right accrues 
to hinj until his birth, 

There is no righc by birth in favour of a«son 
in property inherited by his father from his 
(father’s) maternal grandfather and the son 
cannot question any alica^&tion of such property 
by the father on the ground of immorality. 

Under Hindu Liw property v/hioh a mao 
inherits from a direct male ancestor not exceed- 
ing throe de^'rocs higher than himsoU and 
which is held by himself in co- parcenary with 
his own issue is ancestral property. It is not 
ancestral property, which a man inhetits from 
'a feojalo or ; urough a 'tunale, as for jni>tance a 
daughter’s or vvh»oh he h.is taken from an 
ancestor moro reuvHo than thfco degrees or 
which he hai taken as beir to a priest or teliow 
student (a), , : 

Per -Ohayminn, - A diiu^;bter‘3 son is the j 
equivaienr, of ji sjn according to the Mitak- | 
shura. Ifo is, therefore, a rLVrn bar of hie j 
mother’j faiher's f'mdy. hat daughter I 
son’s ‘Svon in ar.>\ prfictii;al sense regarded j 

as a member of .iny family hut hie own. Any 
property iiioer:r,ed hy a uivn from his maternal | 
gran.lfather, iheroforo, i'^not ancestral property 
BO far as h’.-i sonsi .aie ccuccrncd, ai d u his 
assets m .-hi; haodu of his son aud can bo pro- 
ceeded ag-no.si itj cu' io.i of a deerto obtained 
aga*n.^^ bim. Biawanaith Prasad Sahu v. 
GajadliAt' Praiad Saho, i:3 Tr;d. f'aa. d70~3 
Pat. L J. ]08--=3 I'lC. I' W JSO. 

CHM’MAN and j WALA PraSAD, JJ, 

lit/erencfs: — [n,] G Ind. Oas, 7'i = 35 0. 1039 ; 
128 PAV.K iy0s-=^3i> l.A. ; H (J L J, 359-- 
12 r.AV.N. lOM* ; lO )^om. L U 7‘JO- iH M H J, 
379 = 4 M IjT. .07= P.ii 1910 iP.C.j;2UA. 
667 = 4 .A.L j, fiSi--- A.W.N 211, F ; 25 

M. 678 =.-29 1. A. ■56 = 7 C.W N, 1=12 MJjJ. 
299 = 4 Bom. L K. 657 = 8 bar. P-G.-l. 2SC 
IP.C.) ; 27 M, 38 , IHH. 

— 4. — Debt! 

fl; Bond exiC2ited by deceased father — Suit 
agahiSi /its v)t-dGiu aiud brothers— Form cfdecret, 
Pahal}Nan Singh y Jankl, 15 A.L J. 849 = 40 
A. 17. Part, >917, Col. 4Gb. 

(2) Fatlip’\ d^bL—Drc 2 'te against father — 
Son^nGi a f- n itf to the suit— Sale of partition 
of aficrsL al tnutibj proi^crty in. extcution„cf 
thf, icotc- ' hV.ii'.. inUre^d %\i the property 
does not p • b^i ihi, •sale — San can maiTliain 
a suit for partial pariiUoa of the pi operty— 
Auction purchofier 'j.\rected to sue for general 
partition, 

Defendarith NiWi. 6 and 7 sued to recover a 
sum of money from defendaof Ko. f) in 1904 and 
obtained a decree. Ac that time, defendant 
No. 5 had a son (plain tiff/ who was four years 
ol age. In eicoution of the decree, two houses 
forming part of the ancestril family property of 
efeadant ITo. 5 were sold at a Court sale and 


Hladu Lair— OoMljniud), 

8.— D6bti— (ContintMci). / 

*• • 

purchased by defendants Nos. 1 to 4. The^ 
plaiotifif shed in 1915 to have it declared that 
his half share in the properties did not pass to- 
defendants Nos. 1 to 4 at the Court sale and to 
recover possession of his half share on equitable 
partition. Defendants Nos. 1 to 4 contested 
the suit CM the grounds (hat the son’s interest 
in the property passed at the Court sale 'and 
that the suit for a partial partition of the pro- 
perty was bad- 

Held, that the son’s share in the property 
did not pass tc defendants Nos. 1 to 4 at the 
Court said a), • « 

I Held, further, that the objection of a partial 
j partition did not apply tc a suit by a co-parcener 
agamst a puroha^^er at a Court sale (6). 

Held, .also, that the defendants Ncs. 1 to 4 
should be given an opportunity of filing a suit 
against the pUintiffs f'^r a general partition of 
the entire f.imily property (t;). Haumandai 
RarodayaW. Valabhdasbhankardai, 20 Bom. 
L.H 472 = 46 Ind. Cas. ;33. 

BatCHEIjOR. AG. O.J, and KbMP. .7. 

References: — ia) 37 B 631; 15 Bern. L.R. 
794, F. (b) 19 M. 267 ; 28 A. 50, F, (n; 4 I.A, 
247; 11 I.A. 26, 

(2-0) Karta of joint family. By for family 
lucessity Legal necessity, Ofius as to — 
Ot adficalioii of smtimentat omtiiion, not 
a legal necessity, 

3’he creditor wbo iends money nu a bond to a 
kir.ia ot a Hiudu (arnily vvit’a the intau- 

tion of milking tho j;i‘it GiiU'iy pri^per^ly ifaMe, 
logf-ther will .lU the Joint members ot the 
family, mast pn ve the ncorsfisty trr the money 
fehut It was for the benefit o! the joint family 
and the mcmcers ol ii. 'Chi.’ {'mi >a is heavier 
in cases wiu-'o tb«' lender hi.s ppucni ir me-ine of 
finniijg ir.t iho oir.m of the fnn«’Jy. 

GrAtiCi atioo of a Kcritime.iMJ .inmUori or 
speouiaiK Ii e mro’. t» s.ii l -o o' a ier:il neoos- 
i siiy. Dip Narayau Choudhury v. Devendra 
I Nath Dasi, 43 Ind. Lm. l9-i =3 D.W. 18K 

I 

ATKINSON and KlNGHPORD, J.J. 

(3) Suit on debt for Hindu family purposes 
— Whether minor sms necessary parties^ 
Fxtcuixon sale — Hcio to ascertain what 
passes ty such sale. 

Whore a dobu in conlruotod fo-’ faiiiiW pur- 
poses, It IS not riOooRyHfy to make minor 
SOUL of tb,i family parties to the case. 

In crdt.r to aficertain what passes upon an 
executum sale upon a decree made against the 
karta of a •Mit-aksbara joint family, it is 
nooesBViry to look firstly, at the oiroumstancQS 
in wbioh the debt whs contr.acted ; secondly^ 
at the form in which the pUintifi’s oiaim was 
pressed ; thirdly, al the doorce made ; fourthly^ 
at the aitaohmout ; fifthly, at the sale procla- 
mation ; and lastly, at the certificate of sale.^ 
Jagdlsh Narayan Perghad Singh v. Manmatha 
nath Dey, 45 lud. Cas. 76. 

ROB, and IMAM, JJ. 

References 36 A. 383. F ; 13 0 91, Appr^ 
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(4) Debt bn f alher ^Immoral natufB-^Son's 
skate when not liable'^Burden of froof^ 
The burden of proqf is en the son to show 
that the father’s debt was inourtod for immoral 
. purposes in order to exempt the son’s share^of 
the family property from liability. 

It is not suffiaieut to prove that the father 
was a man of extravagant and vioioua habiis. 
A definite conneotion has to be established 
between the debts iuoarred and the immoral 
expenditure. « 

The onus of proving that the debt inourred 
by the father was for immoral or illegal 
^ purpose, wa<? not shifted cn to the creditor by 
proof of immoral habits. Bhlka v. Harlal, 
46 Ind. Cas. 206. 

MITKA, A.J.C. 

Be/erfiMCfs 28 503, i2. ; 31 A. 176, DisLi 

30 A. 166; 6G.P,LR. 140; 14 B. 320; 30 
B. 634 ; 36 B. 68. Appi . 

(4-a) Joint family — Ciebt by fathet'—Son if 
bound toj)iy, du)v\g lUetime ct father — 
Co parcf'ner, S-.parale .Oebt, of. Decree for 
— Sale of his intere*it duniuj hfet^me. Vali- 
dity of. 

S:: l.mg as thn fatbor in a Qlndu /am«iy is 
alive, the pioun oblij^itJon t d;6cb.^rgc; h:s ocbC:. 
which is allftwod oy lii) Wiiivl.i L'W upon hi?, 
sous aannot oc eiilorc.^i: 

Uu{i':r (* decree iiqiiriHS any i»«diV.'(lU'%l oo- 
parccncr fo»* his dub*, a croni'.v.r m iy 

duritip; ibn li^c of tbo deo-Dc isoi/o sud s-ill 
undiViin d in ^lic i iniiiy 

Manna Lai v. Bhagwaudin. i? ino. C. G70. 
LINDSAY, J.O. 

(5) Mtink^hara srhnol —Joiht I'tridu family 
cor^sisLmo of father 'tn \ — Deeres 

obtained agT.fid father alnna on p^o notc 
executed by him nniy — ExecntixMi of atcico 
— Sgus’ ^Unn'es, if anu ivhcn ran bepio- 
cteied trope i ly fitach -d described 

an ih<\ faffi*Es -'■Sons' siiarts, if also : 
inclvdfd. ! 

An oxcoution creditor is en tith'd to f:cll the j 
whole of the e-itutos of » j lint Hindu family 
consisting of fiither and ho corts and govt^rcied 
by the Mitakshara Law in e xecution oi .^djcree 
obtained against the father aiouc uuicss it is 
ehowa that the .iiibr., for wbi.?h Lbe decroo w^s 
obtained. w.ad incurred for illegal os immoral 
purposes, or solely for the purp)f-'e of enabling 
the father to f'cll the whole property including 
bis sous’ shares (n). 

Where joint family property ingluding tbo 
shares of two undivided sons was attached'and 
sold in execution of a decree obtained against 
the father on a pro-note executed by him, and 
the sons preferred a claim lor the release of 
their shares which was dismissed and subse* 
quently brought a suit for a doolaratioii that 
their share of the property could not be attached 
and sold in execution of the decree. 

Held, that m the absenoo of proof that the 
debt in respect of which the decree was obtaioed 
was (i) incurred for illegal or immoral purposes 
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or (ii) borrowed by the father solely to epahlo^ 
him to sell the whole property including the 
sons’ shares, the decree-holder was entitled in 
execution to proceed against the whole of the* 
property including the shares of (he sons. 

Held, also, that although the property attached 
was described as the father’s, the sons’ sharee 
also must be presumed to have been attached 
as the attachment was of the whole property 
and was not confined to tbo right, title and 
interest of the judgment-debtor, and as the 
sons* claim petition and suit for declaration 
proceeded on that understanding aud would 
otherwise bo unsustainable. Subba Rao Y. 
Swamia Filial. 7 L.W. 407»47 lud. Gas. 834. 
Spencer and Kutshnan, jj. 

References :~(3) 44 G. 624 (P C.) ; 39 A. 487 
(P,C.). fi. 

Father's debts— 'Son's liahiUty— Pro^note 
by father before partition — Subseq'^ent pro-note 
bi^him in renewal of Ike former after partition 
— Whether son liable on subsequent note, 
YinJananopaU Peda Venkanna v. Yadla- 
ra.^fiati Sreenivaia Deekihatutu, 22 M.L T. 
334«:33 M.L J. 519 = 6 L.W. 644 = (!yi«i M ^V. 

I N. 65=“4l jVI. ?86 = 4'J Ind, Cay, 2.15. b..e Final 
1 Ku'v, 1917, GoJ. 406. 

I \7) Partnership -Manager eiAering into 
pai tne} ship with a sf runner ■' DM incurred 
for pa* twrshxp—lf bindi'ig on family and 
famxlu assets liable— Indian Vontiact Aott 
S. 217. 

Whore a mao ^poc on boh tlf r.f e joint Hindu 
I mmiiy luioa partnership with a S'-ranger 

I and cirfjfc'b on a Jeade and a cst^bt is incurred in 
I the c-'urto nf tlie tra'ic, it i-n bxudinn on the 
• Hmiiv imd»:r the ILiidu L'W though 

lajcord.ng to S. 2i7 of the Coinrn*. Act, the 
f^raijy preportv r.i!,nM no r'-parfic l as an asset 
of the piito eriL-jm Dhu>ipai)a Kauskam Y. 
Nadipnifl YenkaV^raju, M W N, 41 = 7 

L.W. = n ?:Ni. jif.. Tn. 

BKSHXaiUl AlV\ii and NAPfEU JJ. 

Beitrence^ : -i4 M, 636, F, ; M.W.N. 

36, l\, 

\l a) Ki'* ,is of suret'if^nip— D irsana'—Prat^ 
yaipi liana— Discin': tinn between — Falher's^ 
sufciy debt— Son's liability— fPexis dxScusS' 
ecL, 

According to 11‘udu Law suretyship is one of 
fcbr. t- k.nd^’ : dar-'ana. i.e., appuarauee, prtiyay.a, 
i e.,*by ass.naoce, daiia, i,e,, toe payment ; in 
the tir^t two Oxscj, the surely alcne ie liable in 
ca. 0 01 defaahi, wnilo in the third c^sc, even the 
sons are liable. 

Where a surety bend stated ** 1 sb:iH make the 
said V pay the ammnt due ; in dthinlt of pay- 
ment as aforesaid 1 shall pay the amount” ; it 
is a definite promise to pay on the debtor’s 
default and falls under ibo 3rd class of surety- 
ship, that for payment and the sons are liable 
to pay out of the family assets in their hands. 

It makes no difference that the money had 
already been lent to the debtor when the 
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enrety executed the bond. Thaugathammal 
Y. Aranaohalam Ghettlar, (191B) M.W.N. 
673^35 M.L.J. M. 1011. 

Wallis, c j. and Sprncjbh. j. 

References -Yagnavalkaya placita, 53 and 54 
quoted ; 2d B. 454 ; 39 0. 813, Heh on, • 

(8) Mortgage of joint family property by father 
to secure advance then made to him and 
other old bond debts — No legal necessity for 
cash advance-' Such advance if antecedent 
debt-- Liability of son’s share in suit to 
enforce mortgage-- Deferices open to son — 
Burden of proof— Plea of stipulation being 
penalty if may be taken in appeal for first 
time. 

k Hindu father, subject to the Hitaksbara 
Xiaw, mortgaged joint family property of himself 
and his son for a consideration consisting 
partly of an advance cf cash then tmido to him 
for no proved legal necessity and partly of some 
old bond debts due to the mortgagee. In ^ sdit 
by the mortgagee to enforce the mortgage 
making the son also a party thereto, held that, 
during the lifetime o! the father, the mere 
oiroumstanoe of a pious obligation would not 
validate the mortgage againsi; the son’s share 
in respect of the cash advance, which, having 
been made co the father at the time of the 
mortgage transaoiioni was not an antecedent 
debt and was not aiso justified by any legal 
necessity (a) ; held, also, that it was open to the 
son to prove that the old bond debts were incur- 
red for immoral purposes, but that ho was not 
bound to prove the mortgagee’s knowledge of the 
immoral purpose on the pact of bis father (e) ; 
though the son must prove more than that his 
father had long been addicted to immoral 
habits and musi^ oouncct the debts with the 
Immorality or illegality (c), A pica th'^it a part 
of the stipulation for intecepc in a mortgage 
bond amounts to a peuilty, being one of faoc 
rather than cf law, is not ooe which can 
ordinarily bo raised for the first time io 
appealed). Dllll Singh v. Blna, 11 M.L.R. 
41=^44 Ind. Cia COo, 

DllAKK-BllOOKMAN, -7.U. 

References \q; 39 A. 437 C ) ; ON L R 
74. F ibi 14 li L li. 187 ‘P C J ; 5 C. j48 
(PCA; 31 Af. i7C fi.; \. 50S, 

(c) 8 0 I.' L,R. 140 ; i t 3.:0 ; 20 B. 631 ; 36 
B. 63, nif l ii K. *1 .141, F. 

(9) D -'‘Ciitrcil bif fiittiBr personalty — 
Exec'uiivn c f-*''OKai dc rce oga’.nU faOi^r — 
Son's shme, - V>Jhu of, for sale. Bharath 
Singh V. Prag Singh, iOOC. 311 = 5 O.L.J, 9 
= 43 Ind. C.<«. dJl. ijetf Kiual Part, 1917, 
CoJ, 4C5. 

(10) Antecedent debt— Personal covenant in 
simple mortgage^ if enu amount tn antece- 
dent debt — J(j*nt family property — Sons' 
liability to pay father's debts, 

DM '.hat. consistently with the dicta of 
tbeir Lordships of the Privy Council in the case 
of 39 A. 437. the personal obligations to repay, 
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oomprioed in a simple mortgage, may amounli 
to an antecedent debt, which the sons, may ba 
bound to discharge, if the, debt was not inourred 
for an illegal or immoral purpose. Rammatt 
Lai Y. Ram Gopal, 91 0.0. 200=* 47 Ind. Oae. 
987. 

Kanhaiya Lal and DANIELS, J.CQ^ 

References :— O.C. 211 (P.C.) ; 2 0.G. 145; 
18 O.C. 105, P.\ 39 A. 437 (P.C ), Expl. 

(11) IntereA, excessive or exorbitant-^Debt 

contracted by Hindu father on the credit of 
family property— Discretion of Court, Rea* 
sonable exercise of — Appellate Court, 

interference by. 

In oases of debts contracted by Hindu fathers^ 
on the credit of the family property, Courts 
have a discretion to interfere, if the interest 
charged is excessive or exorbitant. 

Held, further, that the appellate Court will 
be slow to interfere where it can be shown that 
such aiscretion has been exercised in a reason- 
able manner. Dargahl v. Chaudhrl Rajesh- 
warl Pershad. 21 O.C, 265. 

Lindsay, j.o. 

References 14 A.L. J, 772 ; 19 O.G., 159 ; 4 
O.L.J. 337. R. 

(12) Debts contracted by Mitakshara Hindu 
under contracts of suretyship and indem* 
nity— Liability of hts sons and gtandsons 
to pay sime under rule of pious obligation 
— Test io find out iheir liability— Vyava* 
liarika debts, meaning of— Civ. Pro. Code, 
1908, S b'ii'-Coniract Act, Ss, 124, 126, 
Id Contracts of indemnity and surety, 
difference between — Suretyship contracts 
how dealt with tn Ilinau Law and Indian 
Low of Contract. 

A landlord gave a mokucari patta of bis 
lands ai. an annual rent of Us. 303 to a poison 
to whom he subtLcqueutly gave them also on 
zu^pcshqi mortgage for Rd- 5,050 br.ipalatiiDg 
that iho mortgagee was to retain the whole 
of the m">knr.iri rent as interest. This mokurari 
interpdt (.vciituitlly went into the bauds of one 
B. Tbo zurpeshgidar's intoreHt also went 
through many b.inds, the last of whom sold it 
for Rs 5,000 to the father of the plaintiffs re- 
pro'^entingai that time that the vouaoc hid been 
C'dlectim; rent at the rate of Rd. 336 per annum 
as n-i^ortidd in the interim by the Survey and 
SeUiloment Authorities aod L-xocuted an 
ekrarnama io winch he agreed to indemnify 
the pjirohaficr for the ciifErfCi ooe between 
I Rs. 836 and Rs. 30-1 in the evcut of his iailiug 
! to rcaii'^e it from the mokurari Ussoo. On the 
Uilurc of a suit to rouovoc the enh'incement 
from the lessee, the pfaintiils, the sons of the 
vendee, brought this suit against the defend- 
ants, the vendor’s sons, as the legal reprosenla- 
lives of their father, to recover a sum of 
money at the rate of Rs. 32 per annum for the 
period within limitation. Both parties seemed 
tohave ‘known that the true rent was Rs. 303 
the purchaser’s intention apparently being to 
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gambld on (he chanoe of tealisiDg the enh^noe- 
ment recorded by the fieveoue authorities. 
Held, that the oontraot in this oase was not a 
ooutraot of surety at all but a oontraot of 
indemnity, that the indemnity was no part 
of the ooDsidoration fpr the sale ; that the 
indedinity in this oase created a oontraotual 
liability to pay money on a certain oontingenoy, 
it beinK immaterial that the sum to be paid 
was uot an asoertained sum but depended upon 
the extent of mokurrandars failure, that the 
oontraot made by the defendants’ father was 
enforceable against the defendants, bi^ legal 
representatives ; that if the vendor’s represent* 
ation about the rate of rent was intentionally 
^alse the liability created by the indemnity was 
immoral ; that if it was not intentionally false, 
the liable was not usual or customary and 
therefore not enforoeable against the sons as a 
pious obligation, to be discharged by them out 
of the ancestral property to which they had 
succeeded by survivorship ; and that as there 
was a finding by the lower Court that there was 
no other properly belonging to the vendor in 
the hands of the defendants, it was useless to 
give the plaintiffs a decree forexeculion against 
any otlier property (tii. 

A Hindu son or grandson governed by the 
Mitakshara Law is liable for the debt of his 
lather or grandfather due on account of a 
suretyship for the payment of money When 
the Hindu Law enforces liability for the surety- 
ship debts of the father, it contemplates surety- 
ship of ihe'same kind as the Indian Oontraot 
Act. A contraclual liability to pay money will 
constitute a debt which is enforceable against 
the SOD, provided the traneaoMon is neither 
illegal nor immoral and comes within the 
meaning of the term Vyavaharika^ which has 
been trannlated as lawful, customary or usual, 
that is to say, in a ense of sale as here, one 
which an ordinary vendor might be expected to 
give i6). 

Contracts of aurof.yship and indemnity distin- 
guished. Mahabir Praiad v. Sir! Narayan, 
3 Pat. LJ. 396==4 Pat. L.W. 437 = 46 Ind. Cas. 
27, 

MUIiLICK and THORNHIIiL, JJ. 

References : a) 32 B. 34S ; 30 0. 328 ; 24 C. 
072 i6l 13 O.W N. 9, NotF. ; 26 A Gil ; 39 0. 
843, H ; 39 C. H62, F Ic) li'irburq h.dxn 
Rubber Co v. Marlin, (1902) L R. 1 K.B. 778; 
Guild Co, V. Conrad, *1894) L.R, 2 Q ii. 886, 
JB. 

• 

(I2’al Decree aqainst mitn kshara fath^.r in 
suit for nrenunts aqainst sHch lofhfir as 
agent of plainnff for fatlure '•/ father to 
appear and deliver accounfS’-Sah of family 
prnveriy in execution of iu h decree — 
Neither mtsappr opr ia lion nor dishonesty 
allcqed aqainst father --Deht if one for 
which sows are liable — Riqht of sons to sue 
for their share of ancestral property so sold. 

In a suit for accounts under thef Orissa 
Tenancy Act against the plaintiff’s agent, a 
vuitakshara father, the decree- holder purchased 
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the family property in execution of the dieoree* 
passed therein by reason of the father’s failnro 
to appear and deliver accounts. The sons thei^ 
claimed that their share in the ancestral pro- 
perty, which was governed by the Mitakshara 
Law.^was not affected by the sale. The faotS' 
did not disclose any criminal misappropriation 
on the part of the father or any dishonesty 
which oould constitute an immoral aot within 
the mesuing of the Hindu Law. Held that 
the sous were bound by the sale of their pro- 
perty held in execution of the dooree against 
their father, even if there was no legal 
necessity, as every civil debt did not neoessari- 
ly involve a moral stigma. Mohanta Gadadhar 
RamanoJ Das v. Ghana Shyam Das. 3 Pat. 
L.J. 533 = 47 Ind. Cac. 212. 

MUIiLICK and ATKINSON. JJ. 

References : — 6 I. A. 88 ; 31 A. 176 ; 26G.L.J.' 
1 ; 25 C.L.J. 220, P.; 39 0. 862. fl. 

(13) Money decree against faiher^Debt not 
tainted -Enforcement of decree in kia life* 
time against whole joint estate- 

A mony decree against the father when the 
debt was neither illegal nor immoral, and 
whether be incurred expenses for family pur- 
poses or not, may be enforced in his lifetime 
by an execution sale of the entire oo-paroeuary 
estate and his binding on the sons (a), Amap 
Nath V. RustanjI, 16 P.R. 1918 = 112 P.L.B, 
1918 = 24 P.W.R. 1918=43 Ind.Cas. 678. 

SHADI LaL and LE-ROSSTONOL, JJ. 

Reference ; — (a) 39 A. 437 (P.C.), Dist, 

(13-a) Hindu joint family — Bond in favour 
of one member — Dabt due to family — Oom- 
petency of suit by the sole obligee without 
making other member party to the suit. 

Held, that where a loan js given out of the 
joint Hmdu family funds and the bond for the 
amount given only in the name of one of the 
members, that member being the sole obligee 
can suo alone and other member's of the family 
are not £'eces>s'irv parties. Sher Muhammad 
y. Ram Chand, 8 P L.R. 1918 = 87 P.R. 1917. 
8COTT BftiiTH rind Broadway, jj. 

Rrfercncis : — 127 P.R. 5906=10 P W R. 
1907 ; 68 P. L R. j907 ; 22 M. 326 ; 20 BM35; 
32 A. 183,2^’.; 18 M 33; 3.1 A. 272 (PC); 
69 P B 1906 ^106 P W R 1906 ; 1J8 P.L.R. 
1906, Diu ; 13 Rl. 184, Not Appr, * 

f'W-6' Son's duty to pay just debts of his 
f'lfhrr but noi incurred for immoral pur~ 
poses — liurdKin of proof and how it is 
fits 'liar ged. 

Held that a Hindu son is bound to di.'ioharge 
the debts confractod by his father, unless it is 
shown that they were coulracted for illegal or 
immoral purposes ; and whore it is alleged by 
the ^''Gu Ihiic a particular debt was contracted 
for such puroesa, the burden lies on him to 
prove bis allegation. 

Although 4hi3 burden is not generally dis- 
charged by showing that the father lived an 
extravagant or immoral life and without pcoot 



S39 THE Cinsam^ lUtDEX. 1918. 


m 


Hindu Law^iContinuid), 

4.--Debt8— (Con^ittttfid). 

of a direct connection between tbe debt and the 
father’s alleged immorality ; but if it is proved 
that the borrower, at the time of raising the 
loan was living a licentious life beyond his 
means, indulging in drink, riot, prostitution 
and debauchery and that at the same tiibe he 
was without any business or occupation upon 
which the money might legitimately have been 
spent, the o,tus is shifted to the other side, the 
strong presumption arises that tbe debt is 
tained wi^h immorality and ic hccomes 
unnecessary to show for what particular act of 
immorality the money borrowed was used. 

So where in a suit for possession by a mort- 
gagee it appeared that the deceasod mortgagor 
lived a licentious life far beyond his means, 
indulging in drink, rioting and prostitution, 
and the plamtif!- mortgagee lived in a portion of 
tbe same house which was occupied by tbe 
mortgagor and had lull knowledge of the latter’s 
modes of life and of the manner in which the 
was wasting his substance. 

It was hold that the mortgagor’s son had 
Budiciently discharged the said burden and bo 
was under no obligation to discharge the debts 
incurred by his father. Musat. Jaawantl v. 
Tej Naraio, lilO P.W.R. 1917 = 10 P.R. 1918. 

SHAH Din. O.J. and LE-ROSSIGNOL. J, 

(14) Joint Alienation by father —Suit 

by son for cancellation of mortgage-deed — 

Antecedent debt defined— Family neceessity 

— Credifot* hound to prove it. 

Plaintiff sued for cancellation of two mort- 
gagO'deeds and a lease alleged to have been 
illegally executed by his father in favour of the 
defendants. The first Court bolding that tho 
alienations were tainted with immorality and 
were not for any family necessity, cancelled tho j 
alienations. Oa appeal the District Judge, 
holding that it was not proved that the exe- 
cutant was loading an immoral life and that 
the debts were tainted with immorality, dis- 
missed the mit. On second appeal to the 
Chief Court : Held, that ic was not necessary 
for the lower appellate Court to decide, whether 
tbe debts in question wore raised by tho exe- 
cutant for some family ncoossity or to meet 
antecedent « debts and to aeo whether the 
antecedency the debts was real or merely a 
cover for wbal was ORsentiallv a breach of {ru“fc. 
Lajjd Ram y Narlngan Lai, 101 P.W.R. 
1918-45 foci. Ok 989. 

BCOTT PMITH, ^ 

References A, 170-^6 A.LJ. 761 = 1 

Ind. Gap. 479 ; 39 A 4.37 = -21 C.W.N. 698 = 1 
Pat. L. W 657-= ’5 \.L. J. 43? ^ 19 B-m. L. R. 
498 = 26 0 L J. 1 -33 M L J. U«(1917« M W, 
N. 439 = 22 M L.T. 2-2 H'. Jj W 213 = 44 I.A. 
126 = 39 Ind. Cas. 280 (PC i, F, 

* (15) Joint Hindu family -liiability of minor 
membtr as.-^isuing in trade to declared in- 
solvent for dpbt rrnlraoted during minority'- 
Personal hability. Bee INSOLVENOY, No. 4, 
34 M.L.T. 216. 
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(16) Ancestral, continued on behalf of minor 
— No personal liability— Interest though not 
stipulated for is recoverable as* damages. Bee 
Minor, No. 2 . 22 O.W N. 488. 

(17) Antecedent debt incurred by managing 
brother — Whether and when binding on oo- 
parceners. See OCCUPANOV HOLDING, flo. 3, 
45 Ind. Cas. 546. 

(18) Avyavaharika debts, meaning of, in 
Hindu Law. Bee PUBLIC CHARITIES. Wo. 1, 
35 M.L.J. 661. 

8.— Gift. 

(1) Matakshara Law— Issue as to joint or 
separate estate— Blending of self-acquire^ 
and joint funds— Gift by managing member 
of joint family property, 

A member of a Hindu joint family may 
convert bin self-acquired property into ancestral 
family estate by throwing it into the common 
stock. ( 

A Mitakahara family of five brothers separat- 
ed in estate. D and K two of the brothers, oon- 
tioued to live together, D acting as guardian of 
K, who was a minor. Later on a son R was 
born to D. Later still DD a third • brother 
died, and property came to D and K from his 
estate. D kept only one account of tho profits 
of this property, even after K came of age ; and 
he kept only one account, for all his receipts 
from this and other property and of all his 
expenditures. A dcorh partition (i.s., partition 
by metes and bounds) was later m^do between 
D and K and mutual ozohangea made whereby 
D gave up bis share in certain ancestral pro- 
perty for Iv’s share in property acquired from 
DD’s estate, and vice versa. 

In a suit by D's son, R and grandsons (the 
appellants) after D’s death to sot aside deeds of 
gift maoe by D in favour of tho respondents on 
the ground that tho property given w.a:] ances- 
tral property and the gifts in consequence 
invalid : 

Held that, oven assuming that the property 
coming from DD’k estate was D’s self- 
acquired property, yet, by blending the income 
of that property in the accounts with tbe 
income of the new joint family constituted on 
B'a birth by I) and R and by the mutual 
exchanges with K, D had shown bis intention 
to tro.at what came to him from DD as joint 
property and had converted it into ancestral 
er^tate : that tho properries included in the 
deeds of gift were therefore joint family proper- 
ties of whii'b D had r.ct the right to dispose, 
ami that rhe appellants were entitled to recover 
them. Radha Kant Lai v. MuBamraat Nazma 
Bcgara. 16 A.L J. 537 = 20 Bom. L.R. 724 = 22 
C.W N. 619 = -33 M.L.’r. 392«(191B) M.W.N. 
386 = 35 M L.O. 99 = 45 C. 733 = 27 C.L J. 632 
= 6 Pat. L.W, 72 = 45 Ind. Cus. 806 (P.C.). 

Lord buckmaster. sir John Edge, 

Mr. AMKER AL£ and SIR WALTER 

-philumorb. 

References 34 I.A. G5«29 A. 244; 44 I.A. 
201 ; 16 A.L.J. 684. F, * 
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(9) Gift to a Hindu Malik mustaqil, 

meaning of--^Absolute*entate, 

The word malik alone used in a deed of gift 
executed by a Hindu in favour of a female 
unless there were something definite to the 
oontsary in the sucrouhding oiroumstances to 
qualify the meaning of the expression indicates 
an absolute estate. 

Where D. a Hindu, executed a* deed of gift in 
favour of bis daughter'in-law and constituted 
her thereunder malik mustaqil in respect of the 
property gifted to her. held that in the absence 
of any surrounding oiroumstanooa to indicate 
that the donor intended the lady to take a mere 
•life-estate, the lady must be deemed to have 
taken an absolute estate. 

A grant should be construed in favour of the 
grantee rather than in favour of the grantor. 
Maulkhl Roar v. Jal Riihen Singh, 16 A.L.J. 
664=^40 A. 675^46 Ind* Cas. 905. 

RIOHARDS, C .T- and BaNERJI. J. 

Re/erence 30 A. 84 (P.C.), R. 

(3) Religiom TFidoto can make a 

gift of only a reasonable portion — Com- 
mission to examine jwilnfsses — Civ. Fro, 
Code {Act V of lOObj, 0. XXVI, r. 1. 

Under Hindu Law, a rel.'gious gift by a 
widow for the religions benefit of her husband 
is invalid, if it be a gift of the whole or of 
practically the whole of the husband's proper- 
ty (a). 

The Courts should not allow witnesses to be 
examined on commission without adequate 
reason. The grounds upon which Courts can 
issue commission to examine witnesses are 
ordinarily those spooified in O. XXVI, r. 1 of 
the Civ. Pro Code (b) Panachand Chhotalal 
y. Manofaarlal Naodlal, 20 Bom. L.R. 1»42 
B. 136 « 43 Ind. Cas. 729. 

BATCHELOR, O.C J. and SHAH, J. 

References ;-(a) 6 B H.O (0.0. J.) 1 ; 22 0. 
506; 43 0. 574; A.W.N. (1908) 202; 34 M. 
288, Fv (bi Berdan v. Greenwood^ 20 Ch. D. 
764 (766), R. 

(4) Deed of gift — Coyistruetion^ Gift by a 
Hindu father to his daughter — Condition 
against alienation — If xmid. Kanthammal y. 
Meenakihliundaram Iyer. (1917) M.W N. 
867 =•? L.W. 32 = 43 Ind. Cas. 15r See Ij^inal 
Part. 1917, Col. 466. 

(5) Suit ob'ilIpngiDg a, by Reversioners — 
Delay in filling, if amounts to ucquioeocuce. 
Bee HINDU LAW (SUCCESSION), No. 2, 125 
P.W.R. 1917. 

-—6.— Guardian. 

Mother natural guardian of infant — 
Whether family joint or separate. See ClV. 
•Pbo. OODB (1908). No. 418. 46 Ind. Gas. 253. 


V 

Hlada Law^^iOontinuoH, 

7.— Ooavdlanihlp. 

(1) Mother entitled to be guardian of infailb 
Bone in preference to brotber^Paymenfe tip 
brother of infant when mother alive if keeps 
decree alive as payment by lawful guardiah,' 
See EXECUTION OF DBCRBB, No. 2, 45 0. . 
630.* 

(2) Mitakshara joint family, Minor a 
member of— Property of such minor, Guardian 
if can be appointed in respect of. See HINDU 
Law (Joint Family), No. 5, 46 Ind. Gas. 
616. 

—8.— Impartible Eitatei. 

(1) Alienability of—Poliem on military tenure 
— Permanent settlement — Effect of^ on., 
succession and alienabxliiy'^ Inalienability 
based on tenure — Whether enures after iU 
abolition’-- Custom of imparttbiliiy — Basio 
of — Custom merely following but not 
g modifyihQ the law--- Whether can qeguiro 
the force of laW’^Custom of inalienability 
of a Zamindari^lf and how far provable 
— Mere protests against alienation by son 
or brother — Protest not heeded by the 
holder and not respected by protestors 
themselves on their accession — Whether 
sufficient evidence of a custom of inalien- 
ability — Civ. Pro. Code (Act XIV of 1882), 
S. 251 ‘A— Payment made to decree-holder 
for forbearance shown in execution — If valid 
— Interest — Penalty — Compound interest 
at an enhanced rate — How to be relieved 
against — Simple interest at the enhanced 
rate — It reasonable compensation — Ueufruc- 
tuary mortgage— -Forest produce— Omission 
to make— Specific mention of — Whether 
included in the general word ''income’**— 
Mortgagee standing in a fiduciary position 
towards the mortgagor — Mortgage for sum 
due on accounts alleged to be settled — Plea 
in defence to reopen the accounts— If avail- 
able — " 7'anaka," meaning of — Whether 
denotes a mortgage or an assignment of 
land revvnue, 

Tbsi Zamindar of Karvetinagar was originally 
a semi-independent poligar holding an impar- 
tible Hfij on the terms of paying an annual 
tribute tu the Nawab of Aroot and suppljing a 
military force. In 1792, tbo Ea^t India Com- 
pany took over the control of Karvetnagar 
from the Nawab under a treaty and b]^ a later 
treaty of ISOJ , the sf>mi- independent kingdom 
became merged in British Territory. The 
peliem was settled in 1602 as a Zamindari and 
a Saiiad was gfanied to the Zemindar which 
contained inter alia the following lerins : “ You 
shall be at full libertv totramftr without the 

previous con^nt of Governmcni, by sale, 

gift or otherwifio. your prrprn'tary right in the 

whole or any part of your Z.unindary and 

such Irausrers shall be v^Iid provided they be 

uct repugnant to Hindu Law or to the 

Regulations of the Britii-b Government.*' 
Art. 6. " Your Zemindari shall be liable to be 
sold either wholly or in part in satisfaction of 
a decree of Court." Art. 10, ** Although you 
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will have free right and liberty to transfer by 
rale, gift or otherwise, any part of your 

Zamindati it shall not be competent '* 

By the settlement the poligar was disarmed, 
the military services were dispensed with and a 
fixed money tribute wa^ substituted in. lien 
thereof. In a suit for sale of cbe various 
portions of the Zamindari mortgaged to credi> 
tors by the holder thereof prior to the Madras 
Impartible lij^tates Aot (1904). it was oontend* 
ed by the defendant, a succeeding Zamindar 
that the Karvotingar Z irniudari was inalien- 
able (1) because of its original military tenure 
and (2> beoause of the existence of a custom 
in the Zimindari by force whereof any holder 
for tbo time being was not entitled to alienate 
the same except for purpose^ for which the 
manager of a joint Hindu family, could as such 
manager alienate the joint family property. 
The Subordinate Judge of North Aroot held 
that the Zimindari was alienable. Onappea| : 

Held per cunam : (1) that during the period 
when the poligar was somi-indopendent under 
the Nawab, a restraint on alienation of tbo 
whole or a part of the without the permis- 
sion of the overlord was under the very cir- 
cumstances of ihe tenure necessary. (2) that, 
however, as soon as the military tenure under 
which the properties were held, was pul an 
end to and the Britith Government granted 
the lands to the Zamindar under a quite 
different tenure with express powers of aliena- 
tion and after imposing a liability on the lands 
to be attached and sold in execution, the 
restraint on alienation came to an end. 

Per Napier, J,— The language of Arts, 7, 8 
and 10 of the pottloraont referred to above, was 
clear and it conclusively showed that the 
Government did by that Binad create a new 
estate with the incident of alienability for the 
benefit of the Zemindar and the mere fact that 
similar language is also to be f.ound in the 
Sanads of other Zaraindaris on whose aliena- 
tion, there was no such restraint under tbo 
prior G •vernmont, does not limit the efieot of 
the words, when they do occur in Sanads of 
Zjirnindans of the type in question. 

Q'frgie. —Whether after the decision of the 
Privy CoiinciJ in Secrtfaiy of State lor India 
Vt R'li R^joCii J42 I A, 2'^9 — 2 Tj.W. 73l), it 
would VecoLTPct lo presume that the Britieh 
GovernmjMW did not by the permanent settle- 
ment Snt: ,jd to silier tho tenure, unless the 
contrary is ui'ipm^ti'veiy shown , 

Per Stidub'.va Ahar, J , — Tha custom of 
impartibility , ant of -uc ’es-ioii by a* single 
owner or inricieoM -i tidied not so much to 
tho property hold hj i fimiiy as to the law 

governing that family -gi. , 

Per curiam. — f hfci.cc of custom is in its 
being some Fpr-cia) usage morliiving tho law 
and a prxetioe however loursundmg which 
merely followed but did u A modify the then 
.existing law cannot be relied upon as a custom 
having tbo -force of law {b). 

Where the evidence disclosed that, from 
time to timoi the son or brother of a Zamindar 


protested* against an alienation made hy 
not for necessity and^set up a ouBtom« but that 
each Zamindar on inheritance from his father 
continued bis father’s practices and never 
recognized any limit to his own powers of 
alienation. 

Held that a family custom as to inalienabi- 
lity had not been made out. 

Where a judgment-debtor paid a certain sum 
to the decree-holder for the forbearance spown 
by the Utter in not proceeding with the execu- 
tion of the decree c\n a former occasion and oa 
sanction was obtained from the Court for any 
such payment. 

Held that the sum paid was in contravention 
of the provisions of 8. 257- A of the Code o£« 
1882 and must therefore be applied to the 
satisfaction of tho judgment-debt (c). 

Wlioro a mortgage provided for simple interest 
at 6 per cent, but on default tho interest was to 
beat 12 percent! compound from the data of 
default. * 

Reid that the provisions as to compound 
interest at an enlianced rate was penal and 
that simple interest at the enhanced rate would 
bo reasonable oompenS'ition. 

Where a mortgiige decree oommorioed by 
stating that tho Oourt doth orden and decree 
that the defendants do pay plaintiffs, etc. 

Held that the decree was wrong in form as 
it might be oonsrrnod as creating a personal 
obligation in the first instance and ought to 
have followed Form No. 4, Appendix D of the 
Civ. Pro, Code. ** 

Where a deed cf mortgage of 100 villages 
began by stating that ouo hundred villages 
with hamlets, tanks, kasams, channels, fruit 
trees, garden, toresls, forest poramboke, etc., 
and then recited that 92 of the 100 vdlagcs were 
secured without posso>^6ijn and that the re- 
maining eight wore mortgaged usufruotuarily 
but the addition of forest and toreat pro- 

duce “ wa^ not repcaced though it was express- 
ly stated that the mortgagee was to enjoy all 
the income realisable from the eight villages.’* 

Held that the intoolion was dear to include 
forests and forest produce in respect of the 
eight villages also. 

' In a mortgage executed by the Ztmindar to 
his Manager and Deputy Minag^'r who were 
proved to hav:- Htoor) in fidudeiary rdations with 
him. one of the items of coDHiderdtiorj was a 
sura of K^. 16 000 due from the Zimindar on 
accounts in rc.-<pGCt of a n''minal lease of 106 
villages which the Zimindar bad executed to 
Ihepi, und(T which they had to make colleo- 
liona from the terjants, pay the peishouah and 
account to the Zimindar 'cr the balance. In 
a suit on the morrgage, if. was oou tended for 
the defendant, a succeeding Zimiudar, that 
there failure of onn.«ideratitin to the extent 
of that Bs. 16,000 as it wimld be found if 
aocoums w^ro lakcn, that instead of Rs. 16,000 
being duo frontf there would be Bs. 38.000 due 
to the, Zamindari. The Subordinate Judge 
held that it was not open to the defendant to 
raise it as a defence to the present suit but 
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that tie Alioald bring aseparate'aaife for booounta. 
On appeal : « 

Held that if the oironmetanoee are proved 
which would eo title an obligor to go behind a 
aettlod arobount, be would be equally entitled 
to plead in defence to i^auit based on an obliga- 
tion* alleged to flow from any euoh settled 
aooonnt, that the oonsidoration. based on that 
aooouDt has never been reooivad ; and 

(9^ that the mere fact that a^mortgage has 
been Ukoti by way of security for that obliga- 
tion, does not in any way disentitle the defend- 
ant from raising the plea (d). 

The word ** Tanaka ** occurring in a docu- 
ment evidenoing a lo^n moans a mortgage and 
■not merely an assignment of laud reveoue (s). 
Zamindar of Karvetlnagar v. Subaraya 
Plllal, 7 L.W. 36»:(1918) M.W.N. 146 = 43 Ind, 
Gas. 871. 

• SADASIVA Aiyar and PHlIililPS, JJ. 
Befarenees 12 4M.I.A. 523; 2 iM.I.A. 

344 ; 23 M. 1508 (P.C.U F.\ 30 0. 843 (862) ; 36 
0. 943 ; 11 B.H.C R 949 (272, 273), R. (6) 22 
M. 383 (P.C.). JF*,; id M. 987. doubted A D. 
<c) 26 M. 10. R. {d) 9 M. 919 ; 35 M. i 14 (117) ; 
36 0. 1051. R. (c) 1 L.W. 96 (97) ; 39 M. 1010, 
F. 

• 

(2) Ad/^ption by widow— Adoption to be to 
last male holder, Rule that, Applicability of, 
to Iraparriblo Raj. See HINDU Law (ADOP- 
TION). No. 2, 16 A.L.J. 726, 

9.— Impartible Property. 

Transfer of impartible property— Brother 
of transferor to recover share of transferred 
property for maintenanoo. 8eo IMPARTIBLE 
Property. No, i, 3 Pat. L.J. 648. 

10.— Inheritance. 

(1) Exclusion of unchaste female from inheri- 
iance. 

The rule as it obtains in the Bengal Bohool of 
Hindu Law is t hat an:, female who wan unchaste 
before the succeHsion opened out is excluded 
from the inherit in ie. SrlniaCl Rajabala Doll 

V. Bhyania Charan Banerjee, 99 O.W.N. 566 
=45 Ind. Oas. 714« 

Fletcher aud Shamsul Huda, jj. 
Refermees 4 C. 550 ; 99 0. 347, R. 

(9) IlUgitimaU son, right of father to inherit 
to. Subramanla Iyer v. Rathnasrelu Chetty, 
92 M.L.T. 94«6 L.W. 149 = 33 M.L J. 294 = 
(1917) M.W.N. 688 = 41 M. 44. See F.«nal Pari, 
1917, Gol. 470. 

.k(3) Mitakahara — Permanent blindness after 
birth-^Exclusion from a share of the family 

property Muiiumat Gunjeiliwar Kuowar v. 
Ddrga Praihad Singh. 22 M.L.T. 403 = 22 C. 

W. N. 74 = 26 O.L J. 667«V L.W. 94-16 A,L. 
J, l-agiS) M.W.N. 16=20 Bom. L.1EI. 88 = 
34 M.L.J. 1=4 Pat. L.W. 1-46 0. 17 (P.G,). 
*891 Final Fart, 1917, Gol. 470. 

86 
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• 10.— laberlteam— (ConMntMtf). 

(4) aotnja Mpindas, «/,• j/mar- 

aioim»—W*dowa of gotraja aapinaag-j^ 
and female gotrsj. eapindag, PHtuAplufW' 
deetdtng eompetUum between. 

Under no aohool nt Hieda Lew oan tha 
dauglhters of gotraja sapindas of tbe propositue 
be inoluded as his reversionary heirs (a). 

As between a golraja aapinda and the widow 
of his brother related in tbe same degree to the 
proposituse tbe widow ranks as inferior in the 
order of reversioners (b). 

It is well established, under the Bombay 
School of Hindu Law which is the Zroj /oc« in 
Herat that the widow of tbe golraja aapinda la 
berecU a golraja aapinda and thore/ote entitled 
to inherit and where the contest iiee between 
the leaiaio golraja tapinda representing a neater 
line, and a male golraja aapinda representlna a 
remoter lino ot aapindas the former inherila in 
preference over the latter (c). 

• Each line of tbe snptndas (leaving aside 
lineal descendants aod ajoendants of the vro. 
poaitua) inoludes all males within tbe limito of 
golraja relationsbips lineally descended from 
the same ancestor oominnn to them 'and the 
propoatlua. Henoe, where tbe competition is 
between tbe widow of a golraja aapinda and a 
male golraja aapinda of the same tropoaitna 
who IS however more remote in degree than tbe 
husband of snob widow, it has to bo deoided 
aoootding as tbe two aapindas ate or are not. in 
the same lino, and, the male is a preferential 

SkIl’e ’■ 

STANTON, A.J.C. 

Beferanees-.—la) 7 N.L.R. 116, «, (b) 6 H. 
L,R. 39, Jf. (c! 5 B. 110 IP.O.) ■ 9 B Si- 16 
B. 716 ; 94 A. 128 ; 86 B. 889 ; 18 M i.A. 378 

(6) Bandhus, Principle of succession amotta 
—Religious ej^cacy^ Sister^ a son ■ and 
fathers sisters son, Claims of-Step- 
a son -Femahs, Succession of, tn 
Bombay - Step mother^ Anver se possMSion, 
Trans/tfr 0 / title by— Limitation Act, 1908, 
Arts, 149, 144, Distinction betuften. 

Toe special rule or Hindu L*w. under which 
females fiuoceer. iq Bombay, hasmo applfbation 
to a case gowned by the Mitakehara is inter- 
preted by tbo Bcri-ircs S/^bool. which is the 
Zm; loci of the Corifral Provinces (a).* Undec 
the Benare. SoheoJ, ibe principle is that a 
feulalo not inherit unless her claim ii 
Pupp-rted by a special tex^ i r she is expressly 
placca in tl;o order of succession. Uuder the 
Miiakbhara as interpreted by tbe Benares 
ScuooK neitljer the sisicr. ror the step-Bistei 
nor the Btep-mothpr ie a ht-Jt (b}. But the 
general principle of snob l;iw is that the nearex 
in consanguinity excludes the more remote, 
and that, under the Mitakshara at least, the 
fiuooession does not follow religioue 
f-n sister's son fs superiof 

to the fat^r’s sister’s son, though both aie 
nfuid ba^hus, ot cognates of theiTropostfiisaiiA 
4ho position of the itep-iiitei’s son, U.tt* 
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father's daughta^'B sou, is the samo as that of 
the sister’s son, and is nearer thau that of a 
grandfather's daughter's son (c). 

Where the jiroposi/ns dies in peaceful posses- 
sion of his property and boforo bis heirs have 
entered upon possession, it gets into the btfnds 
of a trespaoser, a suit by his heirs to recover it 
18 geverue'd by Art. 144, not Art. 142, Limita- 
tion Act. TbouRh a title by adverse possession, 
in ooursa of avguisition, is heritable, iransfer- 
ablo and devisable, a trespasser cannot add to 
hxs own advorse possession the adverse pot^'^ession 
of ariothor indepondeoL trospassor. who w is not 
his preiefj?6-'or-in*litie and ^hom ho does not 
represent by birth, transfer or devieo (d). 

, In a snit. governed by Art. 142 the question 
to be deoided is whether the plaintiff, directly 
or oonelruotively, has been in posFesiiion within 
twelve years of the suit, .and it do'.'6 not matter 
if within the period of his oentinuous exclusive 
possession adverse to him has been with one ot 
a bundr<“d sneoAssiva trpspa'i«ora. But in a case 
governed by. Art. 144 the question is whether 
the defendant agai7i.sl whom the .suit is brought 
has held advorsoij personally or by persons who 
xepreseuted him, or whom ho represents, for 
more than twelve years continuously . Under 
the former article the plaintiff has to prove 
that his title has not been destroyed by lapse 
of time. (J idcr the latter the defendant must 
prove that the plaintiff's title has been bo 
extioguiabed. Oanoo v. Beni, 14 N.L.R. 82» 
43 Ind. Oas, 943. 

• STANYON, A.J.C. 

Reffrences :—‘{a) 6 B.H.O. fA.C.) 152 ; 2 B. 
388 ; 7 I.A. 212, R. (6) 6 N L,R, 161, F ; 
D.C.R , Part VIIT, No. 102 ; 16 A. 221 ; W.R. 
Bp. No. 173 ; 5 M 29 <32) ; 8 M. 107 ; 14 M L. 
T. 596, R.; D.O.R., Part VIIJ, No. 30, Dis.*. ; 
8 M.H C. 88. doubled, (c) 1 B.H-C. 118 ; 9 M. 
LA. 620; 3 B. 363 (369) ; 36 B ISO ; 15 M. 
300, Rel. on. (dl 19 B. 620 ; 3 C, 224 ; 2 O.W. 
N. 315 ; 17 C.W.N 748, R ; WtUis v. Rowe, 
(1893) 2 G. 645, Dist. 

(6) Be-marriage of Hindu widow--^Deaih of 
son of first marriage afUr re- marriage — 
Re-married toidow^s right to Succeed to son’s 
pfoprt ty. ^ 

A re-married Hindu widow is entitled to 
auooeed to the property left by her son by her 
first husband the son having died i.fter the 
re marriage. Apa v Damdla, 14 N.L.R. 149 
— 47 lud. tii7. 

DBAKB f‘ROCKMAN, J.O,. 

References C P.L.U. 85; 36 O.P L.R. 
99; 6 N.L.R. 103, F ; 6 N.L.R, 171, Not Appr,', 
11 N.L R. 116 ; 32 B 26 ; 29 B. 91 ; 26 B 388; 
16 0.W.N. 679; il W.R. Hi, j?. 

17) Hindu Law — Imwornlity of Hindu 
woman t effect of — T\t of blond relationship, 

. sev^^ance of — Su ccession to property of 
unchaste Hindu woman. 

Xmniorahty on the part of a Hindu woman 
does not Bevor the tie of blood relationebip and 
theta appears to be no rule of Hindu Law which 


Mlodtt Law--{Oontinu§d)t 

-10.— laherlUnoa— (OonftntMd). 

would.prevent the blood relations suooeeding to 
the property on her death. 

Held, futfchar, that this inode of anooeBsion 
was also oonsonant with justioe, equity and 
good Qonsnionce. Satlsh ChandvA llukavll T« 
Pandit Mahaball Prasad, 21 O G. 972. 
Lindsay, j o. 

References 40 0. 650 ; 14 O.G* 234, B. 

(8) Miiakshafra family -Sister's darf,gh(^r*e 
son and maternal uncle of last male holder. 
Rtval claims of -Maternal uncle entillsd to 
pteferencB — Mitakshara and Viramitro^ 
daya, respective authority of. 

Held, by the majority of the Fall Bench . 
MulllJc, Jwala Prasad and Thornhill, JJ, 
{Dawson Miller, G.J. and Imam, J., dissenting) 
ihai in a iicnily governed by the .VliiiakahaYa 
Bvihool of Law, the maternal undo of the 'pro- 
positus should be preferred to the sister's 
daughter’s son. * 

Per MulUck, J.— So f *t as roucorns the pro- 
vince to which the parties before us belong and 
the tolritorics now subject to the authority of 
the P^tna High Court, 1 am quite satisfied 
that the test of religious and spiritual benefit 
can and should be applied to determine the 
profetential right, that is to s'iiy where the 
principle of affinity by blood relationship does 
net clearly indicate with which claimant the 
preference lies. 

Per Jwal t Prasad, J. — Tb:: reasons for pre- 
ferring the maternal uncle to the sister's 
daughlor’s son are that (1) be is nearer in 
degree tliau the Utter, (2; ho oonfers spiritual 
bent fit to the propositus whereas’^the latter 
confers none. (3) he is mentioned in oertain 
texts of tbo Mitakshara as occupying a high 
position among bc<rs whereas the latter 
is not mentioned anywhe/e and (4) he is ooo- 
neoted with the deceased through one lemkle, 
whereas the l-ittcr is connected with the 
deceased through two females and is thus much 
more remote. The faot that the sister's 
daughter’s sou is rolat^'d to the propositus 
through bis father or that he is desornded from 
a .nearer ancestor docs not give him any pre- 
ferential right for the simple reason that these 
are not tbo tests meiitionrd in the Smrltis, the 
Mi'>n.k‘!hara or any authoritative commentary. 

Per Thornhill J.’—Oa the ground of propin- 
quity, the maternal uncle has preference over 
the sister’s dauphtrr’fl son. 

Per Dawso.i Miller, C, J,-— -Cleat evidence is 
to be* found in the text of the Mitakshara itself 
that oonsanguinity and not funeral oblations is 
the guiding principle governing tbo Order of 
Succession and Golobrook’s translation of the 
word Sapinda in the Mitaksliara (by the phrase 
oonneoted by funeral oblaiions) I'* a mistake. 

Per Imam, J, — The capacity to offer oblations 
cannot be permitted in tbo pvceent instanoe to 
iuiluenoe the decision. On. any point on which 
the principles of the Mitakshara are olear, tke 
authority of the Viramitrcdaya can htive no 
place. * 
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Per i>gt04on Miller, CV. and Itnani, J. ,{dis* 
en^»n(«).— The sister’e daughter’s son baa 
preferenoe over the maternal unole under the 
law of inberitanoe as laid down in the Mitak- 
shira. nraaihankar Pfaiad Paraiatl v. 
Miiuammat NageawaU Koer, 3 Pat. L.J. 663 

(P.Bn. 

Dawson Mi£iLbr,o.j.. mulliok, jwala 
Prasad, imam and THORNiiiCiL. JJ. 
Jlefer6M.Ms :— 12 M.T.A. 81 oA ; 397 1485— 
438) 448 ; 13 M l A. 373 : IQ W,U. 76 (F B »; 22 
W.R. 264 ; 3 A 45 ; 11 A. 194 ; 19 A. 215 ; 24 

A. 128 ; 37 A. 601 ; 38 A 416 ; 3 A.DJ 461 ; 2 

B. 318 ; 6 B, 110 ; 697 ; 17 B 1 14 ; 19 B 639 ; 

96 B. 7)0 ; 80 B- 431 ; 9 Bom. L.R. 1129 ; 6 0. 

119 ; 22 0 . 339 ; 42 0. 3S4 ; 6 G.L J 190 ; C M. 
H.G. 279 ; 6 M. 242 (250) ; 5 M. 291 ; 13 M. 

10 ; 14 M. 149 ; 16 M. 23 ; 17 M. 182 ; 18 M. 

193 ; 19 M. 405 ; 20 M. 342 ; 29 M. 115 ; 30 M. 
406 ; 33 M 439 ; 35 M. 162 ; 36 lud. Oaa. 614 
NTagpuc ; 34 lud. Oas. ^83 ; 1 Pat. L J. 324. 
Vise, 

(9) Coll'iterah beyond fourteenth degree of 

deceased -Agnati': relaiionehip to deceased 
not* cleanly Bimaaodakas — 

Collaterals if exclude sister's son. 

The oollato‘rals ol a deoc^aeod Hindu related to 
him bey on i tlie lourtr^enth degree* whose 
agtiatio relationnhip to ibe deceased is not 
olearly established and who cannot even be 
rega'-ded as his sam'inoJahas, have no right to 
exclude hif| sister's sous from siuccx^ssioii to his 
estate. Hira Singh v. Ylf Singh, 47 P.R. 
1918=111 P.ti.R. 1918*20 P.W.R. 1918-43 
TuJ. Gas. 460. 

RaTTIGan, C.J. and BHAH Din. J. 
Be/erence : — 82 A. 594, Dist. 

(10) Sadh Sanpasi--^ Hindu Law -- Succession 
—Loss of right by renunciation of world 
and abandonment of property— Burden of 
proof. 

In a suit for possossioa of the plaiutid’a half 
share in the lamily house, n, appeared that, in 
1883, the plaintiff mortgaged bis share in the 
bouse aud left the village, that he then adopted 
the life of an n inerant mundio io^ and attached 
himself a - chela to a guru, that be never rc-visit- 
ed his village and th^t he had not married : 

Held, (1) that, under the oiroumstauoes the 
iDfe.raaoe was not unwarranted that the plaint., 
iff had rei^nunced the world and abandoned 
his property ; 

(2) that the burden of proving toa contrary 
was on the plaintiff and he had fM.'l^'d to dis* 
charge it (a;.. Lachhmau Olr v. OopI, 16 P. 
W.R. 1918*41 Ind. Ous. 107. 

RATTIOAN C.J. and SHAH DiN, J. 
Reference : — \a) 7 P.R. 1892, F, 

4 

(11) Proparriy purchased or inherited by Oudh 
talukdar— Accretion — Village transferred in 
exchange « Right of euoces 4on to estate— 
Ptimogenilure. See GROWN GRANT, No. 1, 
3# M.L.T. 282 (P.C.). 


Hlada Lsw^{OanUnued}f 

10.— inheflUooa— (Comiftfded). 

(12) Widow— ‘Unohaatity in huaband’a 
time— noudonation by husbaud— Rffeot. ^Seg 
Hindu Law iWidow), No. i, i6 a.l.j. 91. 

^1.— Joint Family. 

(1) Mortgage— Money advanced by one mimier 
— Preswmp^ion— Oil us of proof. ' 

If one member of a family advances money 
upon a mortgage, the presumption is that the 
amount came from the joint funds and the onus 
of showing the contrary lies on thode who set 
up that the money advanced in the mortgage 
was his self acquired property. Pannu y. 
Kousa, 40 Ind. 0>iB. 463. 

Richards, c.j. and banrrji, j. 

(2) Joint family properly used for joint pur- 
poses -One member buiUtng on the joint' 
land— Right of other members. 

Vl-^intiff and defendants were members of a 
joint family and jointly owned a piece cf laud 
which had been used for oi:irtain Bpoiufio par- 
pones. Daring tbo ahfieuoe of the plaintiff, 
dofeudaut put a building on the joiut land. 
Held that, as the portion of the land on which 
the building was put up was snob that neitW 
could have exclusive use without doing sub* 
stantial injury to the other, the strict right of 
the plaintiff would bo to have the buiidiog 
demolished and to have the places restored to 
its original position as it was before the defend- 
ant put up the building. Jatindfa Mohaa 
Ray V. Ramesh Chandra Ray, 40 lud. Oas. 
504. 

FLBSTOHEB and NewbOUDD, JJ. 

(3) Hiudu Law— Mitakshara— Joint family 
—Self -acquired property —Gains obtained 
from science or learning. 

Although the Mitakshara lays down that 
*' what is earned by seienoa acquired at the 
expense of anoestral woalsti must be shared 
with the whole of the biotbrsn and with the 
father ’* this docs not apply to gains whioh are 
the result, not or the eduoaticTi received at the 
expense of the joint family,, but of the peculiar 
skill, mental abilities and individual effort in 
applying and improving such oddcation exer- 
cised by the person oduo^ted at the expense of 
the j.iinti family, There is no authority^iu the 
Mitaksh<ir»i fo** the oontentiou that gains made 
personally and without the aid of the joint 
funds. by a membbr or a joiot family who 
rooeivi d an ordinary educktion suifabVa to his 
position aj a member of a family to which he 
belonged should m law b? rcgirderl as partible' 
and I'ot as his'st^lf acquired property. Methft* 
ram y Rowaehand. 20 Bom. L.R 666*4 Pat. 
L.J, 197*34 M L J, 327*7 L.W. 361*23 M, 
liT. 218*16 a.l.j. 281 ; U OWN. 377- 
(1918) M.W.N. 587-45 0. 666*44 lad, Cas. 
269 .P.O.). 

Lord buckmaster, sir John rdhe, 
SIR Walter Phillimobe and. 
i SIR Lawrence Jenkins. 
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Hhada LaW’*-'{Conlinuidf, 

«— 11.-- Joint Family— (Con/int£ 0 ( 2 ). 

(4) Joint family. Re-union of, after partition^ 
EeseniiaU to eetahlieh-- Burden of proof in 
ease of, after separation, 

Onoe the members of a joint family have 
separated, the onus is heavy ou any member 
fvho pleads re-union. 

In Older to establish a ease of re-union, it is 
necessary to show not only that parties already 
divided, lived or traded together but that they 
did so with the intentiou of thereby altering 
their statue and rf fozmiog a joint estate with 
its usual ir)oide£>tB. There muet be a oomplete 
conjunotion of estate with an intention to 
reunite and not a mere living together or joint 
• enjoyment of the property. Nand Lai Slogh 
-Y. Bhsgwatl Roev, 46 Ind. Gas. 539. 

Rob and Coutts, jj. 

(6) Jlfiwor, a member of— Property of minor t 
Guardian if can be appointed in respect «/. 
An order appointing a guardian in reapeot of 
the property cf a minor ie illegal where the 
minor is a member cfan undivided Mitaksbara 
family and has no separate property of his own, 
Hubanand Hlsslr y. Dasrath Mliilr, 46 Ind. 
Oas. 815. 

MULLICK and THORNHILL, JJ. 

Reference : — 36 A. 407 — 30 I. A, 165 » 5 Bom. 
L.R- 478 = 7 O.W N. 681 = 8 Bar. P.O.J. 483 
^ (F.C.). F. ■ 

(6) Partition— Biling of plaint-^ Suit by one 
member— Determination of shares— Whether 
a general partition is effected — Decree, con- 
sirueixon of— Arrangement for conwsniencc of 
enjrymmt*-Pfovision in favour of stranger 
—Minor co-parcener not bound— Family 
BBttlement, 

Where iu a suit for partition of a zomindari 
tl^e parties agreed on a provision in favour of 
the plaiutifi by way of allotment of lands to be 
enjoyed and a monthly allowance, no final 
partition is effreted but the arrangement is 
only an^arrarg* mom for convenience of enjoy- 
ment keeping the properly joint. 

A suit by a junior member for partition 
making the manager alcno party does :iot rfloot 
a severance abicng the other members. 

Where iu a f uit by one co parcener the Court 
goes into a consideration of <he shares of the 
various mf-mbers only as incidental to the 
deteiminaticii the property to be allotted to 
plaintiff find wher^i there is nothing to shoW’* an 
iotentioD to divido as among the others in the 
proceedings or the decree ihe other co parceners 
continue united nh Ufrrr'. But if the proceed* 
ings and the decree operate as a general division 
then unless there is anylbing to constitute a 
reunion the joint family is severed as regards 
all notwithstanding the further continuanoe of 
Joint bolding of the property. 

‘ The filing of a plaint does not necessarily 
opemie to sever a oo-paroanaiy, it is nevorthe- 
lesa open to the plaintiff to abandon the inten- 
tion to divide before the lutt ptooeodi to a 


Hindu L'MW^^iContinued). 

— Il.—Jolnt Family— (ConftniMd). 

decree and to continue in a state of joint- 
ness (a). Palanlamnml y..1lathuyeiikataebalik 
Manlagarar, 33M.L.J. 769=43 Ind. Oas. 833^ 
WALLIS, OJ. and EUMABASWAMl 
SASTBl, J. 

References:— [a) 20 M. 256 (P.C,), Ftl 48 
I.A. 151 ; 26 M. 149 ; 30 C. 725 (P.Q ) ; 31 M. 
482 ; 39 A. 93 ; 40 0. 906 ; 31 M.L.J. 472. B. 

(7) MitaksHdra — Blending of self-aeguired 
property with ancestral property— Effect of 
entries in account ^books as showing whether 
funds are joint or separate Sura] Naratn y. 
Rattan Lai, 22 M.L.T. 131 = 40 Ind. Css. 968 
= 33 M.L.J. 180 = 21 C.W.N. 1066 = 20 0.0. 
211 = 15 A.LJ. 684 = 26 G.L.J. 267 = 19 Bom.‘ 
L.B. 737 = 6 L.W. 509 = 40 A. 159 (P.C.). See 
Final Part. 1917, Col. 474. 

(8) Partnership with stranger by manager on 
behalf of family— Divided co parcener, if can 
sue for dissolution of partnership. Grandha 

j Qangayya v. Orandhe YenkatBramlahr 
(1917) M.W.N. 806 = 6 L.W. 708*22 M.L.T. 
627 = 34 M.L.J. 271 = 38 Ind. Gas. 111 = 41 M. 
454 = 43 Ind. Oas. 9. Bee Final Part, 1917, 
Col. 476.' 

(9) eZotnf Hindu family— Separation in meet 
and residenca— Separate property— Burden of 
proof. Oobindey v. Ram Adhin, 30 0.0. 398 
= 44 Ind. Gas, 78. Bee Final Part, ]917r 
Col. 477. 

(10) Agra Tenancy Act how modifies 
Hindu L'iW. Bor U. P. ACT II OF 1901 (AGBA 
Tenancy), No. 3, 16 a.l.J. 226. 

(11) Money duo on bond to Manager of joint 
Hindu family— Payment to junior member— . 
Discharge if effected. Bee CONTBACT ACT . 
(IX OF 1872;. No. 2. 7 L.W. 221. 

(12) Father, Dubt incurred by — Son if bound 
to pay during father’s lifetime — Separate debt 
by co parcener. Decree for, Bale of oo- parcenary 
iulorest during his Iifolime, Valicfity of. Bee 
Hindu Law (Debts), No. 4-a, 47 lud. Cas. 
679, 

(13) Debt due to family— 'Bond in name of 
one member — Suit by that member, competen- 
cy of—Othor members of family if peoessary 
parties to. Bee HINDU LAW (DEBTS), 
No. l3-a. 8 P.L,R. 1918. 

(14) Partition, mere speoificfviion of shares if 
evidence of — Sopar.ition, Pacta requisite' to 
establish— Brparaiion of one member if , evi- 
detpr of disruption of joint family. Bee 
Hindu Law (Partition/, No, 6. 46 Ind. Cas. 
262. 

(16) Joint family. Presumption as to— Parti- 
tion suit. Burden of proof in, as to separation 
— l*ropetty, Acquiirition of, in name of one 
member if bis separate property.. See HINDU 
Law iPABTITlON), No. 6, 46 Ind. Cas. 266. 

(16) Partial partition — Effect of sudh parti- 
tion on other co- parcenary property and on 
Joint family status. Bee HINDU LAW (PAB* 
XITZON). No. 18, 121 P.R. 1918, . » 



(17) Release by oo-^coenec of his share of 
joint family property tatwo of his bfotbprs— 
Sfleot. See HINDU.LAW (RBLBASB), Ro. ly 
14N.L.B.66. 

(16) Family liring by oaltivation— Father, 
Sub-lease by, Presumption arising fromi See 
]jiHPi:iOBD AND TBBABT. Ro. 73-b. 3 Fat. 
L. J. 676. 

(19) Father and son, Oonsisting of*— Mort- 
gage by father— Son, how far a debtor or agent 
of father, during the lifetime* of his father. 
Bee Limitation act (19()8), No. 86-e, 47 Ind. 
Oas. 666. 

(30) Manager of, Suit by, on mortgage 
without joiniog other members of the family— 

* Manager head of the family and oonduoting 
family business— Maintainability of suit— Civ. 
Pro. Code (1906^ 0. XXXIV, r. 1. See MOBT- 
OAOE SUIT, No. 1, 46 Xnd. Oas. 737. 

(31) Father, sons and nephew oomprisinga— 
Mortgage in favour df father- Suit by sons 
after father’s death — Statement by nephew of 
reoeipt of his share from sons — Deed of assigu- 
meot, if neoeasacy in case of, to give sons a 
right to sue — Sucoession oertifioate, Neoessity 
of, to fnaintain suit. See MORTGAGE SUIT, 
No. 3. 47 Ind. Gas. 649. 

' (33) Demand by oo-paroaner for partition — 
No aotual pirtition by metes and bounds— 
'Severanoo of joint family status efieoted by 
demand— Sale bf suoh oo-paroensr of his share 
—Bight purobaaer to such share and profits 
from date o( demand. Bee Vrndob AND 
PUBOBASER, No. 6, 36 M.L.J. 609. 

—12 ft 13.— Malatenanoe. 

(1) Mitakihara — Joint Hindu family — 
Hypothecation of family property — Sale of 
family dwelUng in execution of decree enforcing 
hypothecation - — Widow's right of residence-^ 
'Defence of invalidity of alienation, Ramsan 
Y. Ram Daiya, 15 A.L.J. 932»40 A. 96. See 
Final Pact, 1917, Col. 481. 

(2) Hindu zcidow-^Maintenance — Arrears— 

— Discretion of Courts, 

The Courts, in dealing with claims Jot 
arrears of maintenanoe, possess a very large 
discretion to grant of withhold those arrears 
with special rc^ferenoe to the urgent need and 
neoessities of the widow. 

As soon as the widow satisfios the Court that 
she was in want at the time at which she was 
entitled to maintenauoe, provided that time is 
within the period of limitation, the Court might, 
in any given oaso, award her arrears to that 
extent, and that would be quite independent of 
any demand on her part. In other words, while 
a demand is allowed to be pritna facie evidence 
of need on the widow’s part, it is not in a 
demand that the right to obtain arrears of 
mainteoanoe is rooted. Nor indeed is any 
demand neoesaary. Karbaiappa ir. Kallava, 
.90 Bom. L.B. 833«47 Ind. Oas. 633.* 

Bbaman and Hbaton, J. 


* 18 HaiBtMMtet— (Oon rt>w^ t <t] i. 

(8) Paynmt of maiiifenatiicit tor oiue^j/M 
generdtioHs-^ Presumption^ Determh^ni^ 
of tnainfenaitce taihere grant it forihooi^Ui0 
— Bale of mainfenanee— Hoio to detemifld* 

In oases where the graht was not fortlP> 
ooming, the fact that payment of maintenaaoA 
baa* been made for snooeasive generatioiha 
has been held to be evifienoe from which a 
permanent heritable grant might be preaumedt 
But where a grant is forthooming, the mattes 
should he determined according to the provi- 
sions made in the grant. 

So far as the rate of maintenance goes remote 
relations are entitled to smaller amounts of 
maintenanoe than their ptedeoessors. 

In fixing the amount of maintenanoe, what 
is to be regarded is the condition ‘ of the estate 
and the number of people who have olaims upon 
it for maintenanoe. Bugotup Immldy Padda 
Ohlkka V. Bagatur Immldy Samba BadarfYa 
Qhikka, 43 Ind. Gas. 654. 

WADDIS, 0. J. and BESHAGIBI AIYAB, j. 

Reference 20 M.L.J. 394, B. 

(4) Impartible Zemindari-^Right to mairir 
tenance of son of adopted son of late Zemin^ 
dar claimed as against the sole devisee of 
Zemindar -^Right to maintenance in tm- 
partible estate, if based on Hindu Late or 
custom-^ 00 ‘pareenary . 

The right to maintenanoe of the junior meia.<' 
ber of a Mitakshara joint family, so fai as 
founded on or inseparable from the right of 
oo-paroenaty, begins where oo patoeuary begins 
and caasea where oo-parconary oeases. Two 
other oategories of persons have, however, by 
express texts a right to maintenande, vie, ' 

1. Those who debarred from inheriting by 
personal disqualifioations, e g., the idiot, the, 
blind from birth, the madman, &o. 

3. Certain near relations, vis., the widow, 
the parent and the infant child.- 

But these oategories ara exhaustive. 

It is now definitely decided that in an im* 
partible escato there is no oo-paroenary j henoe 
in suoh properties no one can claim maiote? 
nanoo on the ground that but for the custom of 
impartibility he oould sue for partition. 

Ouscom may and doos affirm a rijht to 
maintenanoe out of an impartiffio raj in oertain 
members of the family. In the case of sons 
this ouetom is so well recognised tha^ proof of 
it in individual oases is unnecessary. But 
thbro is no invariable or oertain custom that 
any^ono below the first generation from the late 
raja oan claim maintenance as of right ; any 
special custom to that effect must be pleaded 
and proved. 

The grandson of the late Raja of Pittapur, an 
impartible raj, sued the devisee of the raj foe 
maintenanoe on thd ground that by birth ho 
had a right to maintonaiioe out of the property 
oonstituting the raj, which right followed tho 
property into the hands of a third party : 

Held, that there was no legal basis for any . 
such olaim. Btl Rajah Rama Rao v. Rajan 
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Hindu Law-^{Ooniinuid)i 
18 8 18.— Halntonanod— (ConeZttdad). 

of Plttapor, 85 M.L.J. Sga—ai M.IuT. 376- 
38 0.L J 438-16 A.L.J. 888 - 0918) M.W.N. 
• 933- 33 0 W 17. 178-30 Bom. L.B. 1056-16 
A.LJ. 883-41 M 778-47 lod. Cas. 364 (P.O.). 
Viscount Haldane. Lobd Dunedin, 
Lord Sumner, sib Jobn Edge, and 
Mb. Ameer ali. 

' BeUrencea 16 I. A. 51 : 36 I. A. 83 ; 99 B. 
58 : 37 l.A. 157 ; 6 C. 259, R. 

( 5 ) Suit for maintenance-^Custofn alleged in 
defence^ Fixing of maintenance and dis- 
cretion of Court, 

* Where a family custom is set up in defence 
to a suit for maintenanoe, that unless the 
widow resides at the piaoe appointed for her 
vesidenoe by the then Raja she forfeits her 
right to bo niaititained. 

Held, that if even such a oustcm were estab- 
lished, it will not affect a oaee in whioh the 
absence from the appointed residence was due 
to just and reasonable causes. 

It was pointed out lest it bo thought that 
residonoe away from the palace might threw an 
anfair burden upon the person upoo whom the 
duty of maintenance was cast, the question of 
determining the amount of maintenance is 
always a question for the disorotion of the 
Court and such discretion will bo exercised, 
having regard to all the circumstances affecting 
the case. Raja Braja Sundav Deb y. Sriroatl 
Svarna Manjeri Del. U9iB) M.W.N. 313-47 
Ind. Cas. 36-22 G W.N. 443 (P C.), 

Lord bucemaster, bib John Edge. 
Sir Walter I'hillimore, Baht., and 
Sir Lawrence Jenkins, 

(6) Alieua^iicn of portion of eotato lot pur- 
poses of —Widow, by— 'Validity of. Boo HINDU 
Law (ALIENATION), No. 6, 46 Ind. Cas. 369. 

(7) Transfer of impartible property — Brother 
of transferor to recover share of transferred 
property for maintennnee. (See IMPARTIBLE 
Property, No. i. 3 Pat. L. J. 648. 

——14. — Marriage. 

( 1 ) Illegitimate issue^ animilaiion in the 
caste, Effect of^Maihur and Srttiasfava 
Eapasfhas— Ishikal — Teva— Evidence of 
biff A —Bos oscope. 

Bi a son born of an illegitimate union 
between a Mnihur and the widow of a Srivas- 
taya Kafastb , was treated and accepted by the 
Brivastava community as one of them. •^He 
married a SrivAstiva girl and had a son H. 

Held that B having become assimilated in 
the caste there could be no objection to the 
marriage of H. with a girl of that caste. 

Held that Ishtkal or Teva and a full horos- 
cope prepared therefrom may be used as evi- 
dence of what bad been said to the Pandit as 
to the age of the child, to whom the horosoope 
related. Har Bahadar Lai v. Ohand Raj 
Bahadur, 31 0.0. 298. 

Stuart and Kanbaiya Lal. a.j.oi. 

Bet§r§nceB 18 0.0. 876 ; 18 0. 264, Bel, on 


Hladu Luw^fOo^Unmd), 

— rift.— Marriage -*(Oofielttdec})i 

(3) Conversion ol Hindu widow to Mahomed* 
anism'-^^ubsequent marriage with Mahomedan 
v-Bights in first husband Vi estate. Bee HINDU 
Law (WIDOW), No. 14 , 85 M.L.J. 817. 

18.— Minority and Ooardlanshlp. 

(1) Quardianship — idttakshara famHy — > 
Ttatameniary guardian for co-parcenary: 
property, Appointment of. 

It is not ooq^ipeteDt to the Only adult ooi,'par* 
oener of a Mitaksbara family consisting of him- 
self and bis minor oo-parceners to appoint a 
testamentary guardian to the oo- parcenary 
property of the minor oo-paroeners la). Ohl- 
dambava Plllal v. Rangasamy Halcker, 38 
M.L.T. 366-7 L.W. 454-(l91b) M.W.N. 265* 
-41 M. 661-34 M L.J 381 -46 Ind. Cas- 906. 
AYLING, COUTTB TROTTER and &ESHA- 
GIBl AlYAR, JJ. 

References : — (a) 38 B. 94. dissented from j 7 
W R 74 ; 13 M l.A. ‘/03. B.; 21 Irid. Uas. 648.; 
39 Ind. Cas. 475 ; 40 M. 672 ; 39 M.L.T. 380, 
F. ^ 

(2) GuardianEhip— MM orco-paroaner, having 
no separate properly ' Whether a guardian can 
be appointed for his co parornary property. 
See HINDU Law (ALIENATION,; No. 4, 40 
Ind. Cas. 4 18. 

(3) Filing of plaint in puit for partition on 
behalf of minor — Minor's death— Mother's 
right to continue snit. See HINDU LAW 
(PARTITION;, No. 8. 34 M-L. J. 213. * 

(4) Step mother if can act as minor’s guard- 
ian— Guardi m's right to bind minor. See 
Transpeb op Property Act, No. 66, 34 M. 
L.J, 177. 

16.— PaPtUloD. 

(1) Division made by mutual mistake as to 
property subject thereof— Re-partition, 
Where, by mutu.il mislako, the parlies to a 
partition included in the division oeriain pro- ' 
perty to whiob a third person was entitled and 
who got hiB share in the property by suit from 
thy parties who had made the original division, 
held that the partition was liable to be re- 
opened (a). Oaneshl Lal v. Babu Lal, 16 
A.L.J. 389-40 A. 374-46 Ind. Cas. 4. 

PIGGOTT and WaLSH, JJ. 

Reference 21 B. 333, B. 

(3) Mother*s share on partition between her 
sons— Mother becomes entitled to share only 
on actual partition— Mother's death after 
preliminary decree for partition— Share 
lapses to her sons. 

In a suit tot partition, a preliminary deoree 
was passed awarding one- third share each to 
the plaintiff, the defendant, and the widow of 
the propositus (as the mother’s share). The 
widow paving died before any final deoree 
could be passed, the plaintiff applied to the 
Court, praying that owing to the widow’s deaths ; 
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bisitova flhoald be held io have iaareaead 4o 
one moiety ; • 

Bildt that the, plaintiff' wae entitled to 
guooeed, for, under the preliminary decree, the 
widow took no ehare which she oould iranamife 
to her heirs, her right to a share accruing only 
whyn a partition has actually been made. 
Raojl Bhlkajl y. Anant Laxraan, 30 Bom. 
L.B. 671 B. 536 » 46 Ind. Gas. 750.: 
BATOHRLOB, A.O.J. and SHAH, J. 

Aefirenaea 34 A. 334 (P 0.} ; 43 LA. 161- 
18 Bom. L.B. 631. H.; 9 W*K- 61 ; 83 A. 118, F. 

(3) Mithila Sckool’^-Partiiion between father 
and son — Grandmother entitled to share-- 
Qrandmother'e share reverts to. general 
property on her death and liable to partition 
among msmb&rs— Birth of new member 
after filing partition suit— Plaintiff's share 
not dxnUnUhed, 

In a suit of partition instituted by son 
againni. father govorueltl by Mithila School, the 
mother of the father is euticled to an equal 
ehare with son and grandson. Where a grand- 
mother gets a ehare in a partition between her 
' grandson and son, th^.l property rpvc'rt^ to the 
general* cstacn on ber death and should be 
divided amongst the oo- sharers as part of tbs 
ancestral ptoiierty. 

Where a new memhoc is born in a Hindu 
family lor.g after the institution of a pariuiou 
suit by a oo p&roener, the pUintifl’s share iu 
the family property should not bo diiDinisbcd 
by loasSn of the birth of the new member as 
the plaintiff should be deemed to have separat- 
ed from the joint family from the date wbeu he 
instituted th<) suit. Krishna Lai Jha v. 
Nandeahwar Jha, 14 Ind. Cas. 146. 

Dawson MiliiRR and MuiiLiCE, jj, 

Refertiices : — 8 C. 649 ; 34 A. 334 ; 8 W R. 
(P.C.) 1. F.\ 34 A. 605 iPB.), Disi.; 9 W R. 
61 ; 30 G.W N. 1036 ; 17 O.W.N. 333 ; 10 W.R 
378, dppr. 

(4) Property not included in. Subsequent 
partition of — Mitak^hara^ 8, 9, cl. 2, 
paras* 1 and 2— Provisions in, if rulss of 
substantive law or procedure, 

01s. 1 and 3 of S. 99 of the First Chapter 
of the Mitakshara refer to oases where the 
property which was not partitioned was dis- 
oovered* after partition. 

BembZs.— -The provisions contained in ol. (1), 
B. 9, paras. 1 and 2, of the ^Mitaksbara are 
not rules of lubstantivo law but .rules of 
procedure. Harlhar Dutta Tewarl v. Bhlm 
Bankap Dutta Tewart, 46 Ind. Oas. 226. 
WOODBOFFB and Smitheb, jj. 

(6) Partition, mere speeificaiion of shares, if 
evidence of Separation — Facta requisite to 
establishSeparation of one member, if 
evidence of separation of all. 

Mere apeoifioation of shares among members 
of a Joint family does not amount to an 


ffiaduLMW—Woniinue^. , . 

lff.-Pafllllon-(O0Mfiiia4iQ8 

assertion that the family* has ceAeed-ltOi hie 
joint. 

In order to asoertain whether there has besa 
a separation or not, the whole oiroumatanest 
of each particular case must be investigated, 
and the intention ol the parties asoertained. 

, In a joint Hindu family, the facts that altar 
the separation of certain members, the remain- 
ing members messed together, kept house 
together and held v their property togethei 
raised the presumption tb<ftt the family. eon- ' 
tinned to be joint. Rametwar Mliaev 'V. 
Suveshwar Miiser. 46 Ind. Gas. 363. 

BOB and GOUTTS, JJ. 

(6) Joint family. Presumption as toSuii 
for partition— Burden of proof of separation 
in— Property held jointly with strangers* if 
also must te snciudid in — Proporf/fn, 
AtquisxUon of, in name of one member ifhee 
separate a< guisifion. 

I The presumpi ioa of the Hindu Law is that 
a Hiniu family is joint unless the oontiary is 
proved. 

In a suit for partition, the onus of proving 
separation lies heavily on the defendants and 
unless that burden is discharged, rbe issue as to 
whether the family was jjmt or separate 
muHC be decided in favour of the pliinf ifis. 

The acquisition of a property bought in tbs 
name of one member of a joint family caiBea no 
preBumption that it was bought as hia separate, 

I property. 

In a suit for partition of joint family pro- 
perties, it is not necessary that the plaintiff 
should include in it properties held j nutly with 
strangerH, Ramjayal Mahto v. Utiim Hahto, 
46 Ind. Cas. 265. 

MilTjBR, C J. and IMAM, J. 

(7) Suit for, by sons— Transferees from father, 
f/ proper and necessary parties— Liability 
of sons, determination of, Court's power, re. 

The obj'?oc of a suit for partition of a joint 
family is to determine the share of the joint 
property which is due to each co^shareff 
and for that purpose all the liabrlities of the 
family must also be tiikeo into account. If ' 
the liabilities bind the whole family, the debts 
muAt be distributed at the time of gartition. 
If, on the other band, the debts are oontraoted' 
ly only one member and are personal to hint 
and not binding on the others thqy must bo 
charged agaibst his share. A purchaser or a 
mortgagee of a 00 parcener's share in a joint 
property is a proper and even a necessary party 
in a suit for partition. 

In case of a transfer by a father, the traps- 
fereea are necessary parties so a suit for partition 
by. his sons, in which suit the validity of .some 
of the transfers arc ques^tioned by the sone. It 
18 also within the competence of the.OoUct to 
determine in such suit the extent of tAe sons* 
liability in such traosfers. Mahadeo Blngh Y. 
Bhawant Bhlkh Blngh, 46 Ind. Oas. 381. 
LlHDSAT, J.O. 
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Ulada Lnw^(Cantinuid)» 

•^^16.— PaffftlUoii^COontiAfMcl). 

(8^ Suit for partition on behalf of minor by * 
m«nor*a next friend-^Deaih of minor after 
inetituiion of suit but before filir^ of 
wrUUn etatement^Application by minor's 
mothor as legal representative to be brought 
on record and permitted to continue suit^ 
Cause o1 action if survives to mother — 
Filing of plaint if effected severance of 
atoittf. 

A auit waa iDStituted on behalf of a minor 
member of a Hindu family for partition. The 
minor plaintiff died after the institution of the 
•ait but before tho written statement was filed. 
The mother of the plaintiff applied to be 
brought on the record and for permission to 
aontinue the suit as his legal representative. 
Beld that the filing of the plaint on behalf of 
the minor did not oonatitute a severance of the 
joint family status and that tho mother oould 
not be permitted to oontinue the suit The 
option which the law lodges in every member of 
a joint Hindu family to say whether he shall 
oontinue to remain joint or whether he shall 
ask for a division is not one which other persons 
oan also ezeroise purporting to act on his behalf 
when he is a minor (o). Cheliml Ohetty v. 
labbanna, 34 M.LJ. 213»(19l7) M.W.N. 793 
«33 M L.T. 433«41 M. 443. 

Aboub Rahim and Oldfield, jj. 

References:— (a) 43 0. 1031; 39 M. 169 
<F.B.) ; 31 6. 373 ; 3 H.H.G. 94. R. 

(9) Deed of partition including only some 
•fsms of property— Whether effects division of 
statufl— I fUentwn — Presumpti on — Construe lion , 
Sabba Reddi y. Alagararaal, 18 M.L T. 645 » 
Slind Gas. 671 = 8 L.W. 84 = 34 M.L J. 696 
•■47 Ind. Oas. 553. See Final Part, 1915, 
Ool. 797, and Final Part, 1916, Col. 800. 

Tip) Recital of division in a sale deed — 
Recital not communicated to the no-parceners — 
Jt effects severance in status Kaniepalli 
Aytlamma v. Mannem Yenkataiawmy, 23 
M.L.T. 603 = 33 M L.J. 746 = 11918) M.W.N. 
136 = 43 Ind. Gas. UO- 8 L.W. 24. Sse Final 
Part, 1917, Col. 483. 

(11 AJ 2) Mifakshira— Bight of son io demand 
partition during father's litetime—Kkatris of 
Amritsar Citp- Oau^ probaridi — Punjab Civil 
Code, 8. ,9, Para 7. Hari KUhea v Chanda 
Lai, 105 P R. 1917 = 43 Ind. Gas. 667 (P.B„), 
Bee Final Pit', CoL 483. 

f 

(13) Joint ftiniu family -Partial partition 
— Status of the VK-mters of the family in 
regard (a property left undivided* 

Where oo piroen;irs of a jnut, Hindu family 
effect a partiiiion of pact ut c')-p\roBaacy pto- 
.perty, leavtug a portion of immoveable property 
undivided, hell thit the partition effects a 
diarupticu of the j nnt family, with the result 
that they continue to hold the unlividel pro- 
perty Ski tcumt-d ia-oo^mon and uot as joint 


MlaAtt 

16.;;7FartlUoa=-(Oofich(^, 

tenants, with benefit of sarvivorehlp* 

Bhola Dell v'..lfokhAn Qhand, 191 

^OTT-SMITB afid MABTIHBAU. JJ. 
References:— 32 M. 191; 96 Ind. 4DaB. 61d, 
Bel on ; 3 M. 317 ; 4 M.I.A. 137 ; 18 M. 418 $ 
18 B. 611, Noi F. 

• c 

(iS-a) Severance of joint family by agreemnni 
. and declaration to hold property \in . 

definite shares, , 

An agreemen^t and declaration to hold pro* 
perty in oertain^definite shares at onoe destroys 
the joint nature* of a Hindu family, making the 
parties thenceforward tenants-iu-oommon, even 
in the absenoe of any actual division of 
property. Ohaabar Singh y. Bakhtawai *' 
Blogh, 47 Ind. Gas. 897. 

LINDSAY, J.O. and DANIELS, A.J.O. 

(14) Joint family— Filing of plaint by one 
member— Determidatioij of shares, whether a 
general partition is effected— Agreement foe 
provision of plaintiff, no. final partition but 
arrangement for oonvenienoe of enjoyment. 
See Hindu Law (Joint Family). No. 6, 88 
M.L.J. 759. 

(15) Release by oo-paroener of his share of 
joint family property to two of bis brothers*^ 
Bffect. Sob Hindu Law (Release), No. 1, 
14 N.L.R. 66. 

(16) Power of father to enforce partition 
between sons— Powers, fraud on. Bffs REOIS- 
TBATION ACT, No. 27, 23 M.L.T. 307. , 

(16 a) Joininpss, Presumption to — Onus, 
Queslion of, when immaterial — Partition- 
Presumption as to disruption. See RES JUDI- 
CATA, No. 40.a, 122 P.W.R. 1917. 

(17) Oomaud for partition by Hindu oo- 
parooncr— No actual partition by metes and 
bounds — SoveranoG of joint f amily status 
effected by demand— S^le by such oo- parcener 
of bis share — Furobas^r’s tight to share sold 
and lor profits from date of demand of partition. 
Bee Vendor and Purchaser, No. 6, 36 
M.L J. 609. 

17 —Release. 

Co^parcener's right to relinquish fits share 
— Such reliuguishmeni if benefits only co- 
parceners to whom it is relinquished— 
Relinquishment by co-p'arcener has same 
effect as his death 

Under the Mitakahara School of Hindu Law, 
one oo paroenor may relinquish bio share of the 
oo-patoenary property the effect of such relin- 
quishment, renunciation or release would be 
similar to that of the renounoiug co-parcener’s 
death. It will enure to the benefit of all the 
members of that branch of the oo paroenary to 
which bo belongs, and not merely for the 
peouliar benefit of some of them, even though 
it might be expressly released in favour of 
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Jtlaaa I^w-^OohAuu^. 

■onM. Vla»yalM Bov y< Lozmaiii M NiLf 
B. 66«-44 Ind. 0*l. 61. ^ 

DR6KB-BBOOKm2n, J.Oo 

Bihrene^a M. 406, doubted ; 37 M.L.J. 
373, Diet,; 89 A. 437 : 12 C.F.L.R. 63 ; 3 
B.LoR. 63 : 16 A. 869 ; 83 B. 367 : 9 Bom. L.B. 
696; 84 M. 363; 33 A, 334, JR. 

— 18 ,— Rellgtooi EndowmonU..! 

(1) Dehxxttet-propertf/ — Ajsihal or Math — 
Ineidenta of proparty bilonging to aathals 
-^Alienation of property of asthal— Mahant 
of aathal, Powers of, to contract debts to sell 

^ proper ty^-Neceasity, 

The Mahant of a Hindu asthal or math holds 
the property in trust of the institution itself. 
He oan only alienate it in oase of neoeaaity. 

Aequisitlons with the income of an asthal 
ate Bubjeot to the Bame^trust as she original 
property. 

In the abseuoo of a neoesaity which would 
render the debts contracted by him binding on 
the institution, the mahant has no power to 
alienate «its properties for the purpose of die- 
oharging those debts, and if the asthal was not 
liable for suo'h debts, his suocoseor is entitled 
to have the sales set aside. 

J, a Mah(mt, appointed the first respondent, 
a minor, his successor and left a will whereby 
he appointed 0, guardian of the lat respondent 
7 had.moftgaged the asthal property. The 
mortgagees after hia death brought or threaten- 
ed proceedings on the mortgages. To pay ofi 
these liabilities 0 obtained from the District 
Judge leave to sell certain of the asthal proper- 
ties. 

Held that C’a powers oould not be larger than 
those of the actual Mahant^ In the absence of 
proof that the original debts wore binding on 
the asthal^ the sales were sot aside. Baiudeo 
Roy V. Jagal Ktiwar Oas. 35 M.L.J. 5 =>8 

L. W, 130«16 A.L.J. 601-28 O.L.J. 476-34 

M. L.T. 305-32 O.W.N. 841-(1918) M,W N. 
431-20 Bom. li.R J088-5 Pat. L.W. 67-46 
lod. Cas. 818 (P.C ). 

Viscount Haldane, Sir John Edge. 
Mr. Ameer ah and Sib Walter 
PHILLIMORB. 

Reference I.A, 73 — 43 0. 707, R. 

(2) Religious office-— Widow's right to succeed 
to office and emoluments thereof. 

Held, by the majority (Sadasiva Aiyar, 
dissenting), — A widow is not debarred from 
succeeding to a religious otiioe (arohakaahipf 
and the emoluments attached to it on the 
ground that she is incompetent by reason of 
her sex to discharge the duties of an Arohaka. 

iSadasiva Aiyar, J., disssnfiMp).— Bo long as 
ft Hindu widow is held incompetent by reaeon 
9f her POX from doing the duty of a priestly 

86 


maadit Lsur^iOontinued)* . 
-^18.->-*RaltglooiBDdowmauti— 

office, she la also incompetent to inhettf tlli 
service and emolamenta of the office. Annakfik 
Tantci V. Ammakka Hengsu, 86 M.L.J, M 
-34 M.L.T. 168-(l9l8f M.W.N. 669-8 L.W. . 
801-41 M. 886-47 Ind. Oas. 841. 

WALLIS. G.J., 8ADA81VA AlYAR and 
SPBNOBB, JJ, 

Referance 38 M. 860, Diss. from, 

(3) Lease by manager of Hindu temple— 
Validity. Principles to test. See BRBYXOB 
Qbants, No. 1, 14 N.L.R. 13. 

19.— Re-marrlage. 

Re-marriage of Hindu widow— Life enfsr- 
05f held by such widow as mother of deceaeed 
son who survived her husband, if forfeited,, 
by such re-marriage. 

Held, that a Hindu widow on re-marriage 
forfeited the life interest held by her as the 
mother of a deceased son who bad survived 
her. husband. Sheobaran Mahto v. Hoitam- 
mat Bhogea, 3 Pat. L.J. 639-46 lud. Cas. 
884. 

Roe and COUTTS. JJ. 

Refereneesi—\d 0. 289 ; 33 0, 689 ; 8 O.W, 
N. 642 ; 14 C.W.N. 346 ; 33 B. 821, F, 

20.— Renunolatlon. 

Departure from village after mortgage of 
property — Adoption of itinerant mendicant life 
of chela— Ho return to village not marriage— 
Abandonment of property and renunciation to 
be ii:ferred. Bee HINDU LAW (INHBBIT- 
ANCE). No. 10, 18 P.W.R, 1918. 

2 1 . — Reversioners . 

(1) Acts and representations by, prior to rever- 
sion falling in— Widow induced thereby to 
alter her position to her oio'i detriment— 
Reoerno7isr, %f estopped from going behind, 
when reversion operis, 

R, the widow of the last surviving brother of 
a joint Hindu family which originally consisted 
of three brothers, brought a suit for the recovery 
of tbo whole family properties against PandK, 
the widows 6f the two predeceased brothers who 
both alleged that the brothers died separate, and 
oue L who olaimod the whole estate •as the 
adopted son of P and her busoand. agreeing 
with K’ri oo^itention that her husband died 
uudivifiod. The adoption set up by L was 
questioned by R and K and tbo division sjat up 
by P and K was questioned by R and L. A 
compromise was entered inio whereby R con- 
sented to take a fourth of the ee^ato absolutely 
for herself and a fourth aosolutely for her only 
daughter who was then alive. P and K each gok 
a fourth absolutely for themselves and L*3 
adoption was recognised but ho was to take P's 
one-fourth. -Sabsequantly L also got himself 
registered as the proonetor of P*a one-fourth 
with her oonsent. Subsequently on R's death. 
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Hladu Law-^{ConHnu$d), 

«----ai.--Re Yeriloneri — (ConltnuAl). 

wbioh was preceded by that oX her daughter, L 
brought two suits against those who claimed 
under R and her daughter and against K and 
Ihosd who claimed under her respectively 
claiming the properties respectively in their 
poBsesBion. ^ 

HaZd,-(l) that L had by, his part in the com- 
promise induced R to change her position to her 
own detriment and to L*e substantial benefit 
and that L wa.^'. therefore, estopped from claim- 
ing as a reversioner, and 

(8) that lor the same reason, the suit 
against K and those cUi tiling under her must 
also fail. Laia KanliAt Lai v. Lala BrlJ Lai, 
81i.w, 2ia«8aL;.L J. 394 = 24 M L.T. 236 = 28 
O.W.N. 914 = 35 M.L.J. 459 = (iyi8) M.W.N. 
709=16. A LJ. 825 = 20 B ^m.L.R. 1048 = 47 
Ind. Cas, 207 = 40 A. 487 (P.O.). 

VlSOOUNT HAtiDANE, SiB JOHN EDG15, 
Mu AMKEU Alii and BlB WaH'^EB 
PHlIilimOBli:. 

Reference I'-SL B. 165, Diet. 

12) Alienation by 7Vidoiv-’- Suit by rewsionen j 
questLO'Lxng it ts neprtse^iiat'^Vt) - Dicmon in ' 
SttcA SMtt if t>%'Kdi)ig on after born f*' umioner 
— Failaie to bring tuck SM^^ Elf.iv't of — 

• Limitation for such sntf — Limitation Act^ 
Art, 125. 

When a reversionary heir appeals to the Oourt 
for the coiisurvation of the pi'operty b.y seeking 
a dcoIarAtion th.it an alietiaiion or AOopt.ir>ii by 
the widow ui invalid, ho so iu a repte.^^en na- 
tive capacity, If a reversioner who in compe- 
tent to do 30 challenges an alienation or an 
adoption ii;^suf’cefls‘ulJy or fails to oh^llerrge it 
within ihu period aiiowed by the law of limi- 
taticn, the reeu t is binding on iho t^uccossors 
in tbs revoraioo hu far as the right to declaratory 
relief is conotrried. 

Where therefore the presumptive reversioner 
did not impeach the alienation by a declaratory 
suit within 12 years as prescribed by Art. 125 
of the Limitation Act and such a suit was 
brought by a reversioner born after the lapse of 
19 ^ears from the date of alienation within 
6 years of bib birth. 

Held the suit was barred by limitation. 
VAFanroa v. OopaUdai Ayya, 35 M.L J. 57 
-24M.rj.T. 115 = 4 ) M. 659 = 8 L.W, 62 - 
(1918) M.W.N. 461 = 46 lud. Gas. 202 iF. 6 .). 

AYLING, OLDFIKLD, BaDASIVA AIYAB, 
COUTTS'TBOTTEB and SEBHAQIBI 
AIYAB, JJ. 

• 

(3) Suit by one rtvenioner against alienee of 
Hindu widow impleading other reversionere 
as defendants^ No steps taken by such other 
reversioners to disclaim position as defend- 
ants and to he mude plaintiff 3-- Right ofsueh 
reversionera to claim benefit 0/ relief given 
to plaintiff bff offering proper Court-fee’-^ 


Hindu Law-^iOonHnlitiffi* 'v/,, 

ai.4-ReverilooApi-=(OonMfiiiid),. 

Paftiiion mfe, Proceedurein, applkabSHift 
• of, 

« 

When a reversioner, tn a suit against the 
alienee from a Hindu widow, sues for hia own 
share alone and not as representing hia 00 - 
reversioners, who are ^Iso impleaded as defend- 
ants, nothing regarding the latter’s shali'e can, 
in the same suit, be legitimately decided ; auoh 
other reversioners cannot, on the analogy of tha 
procedure in/iuits for partition of joint pepperty, 
olaim in this suit a decree for their share by 
offering to pay the-neoessary Uourt fee thereon, 
as the scope of the two^ suits is different ; they 
should disclaim their position as defendants and 
seek to be made plaintiffs paying duty on their 
claim in the ordinary way, before they oaai 
olaim suoh a right. Adhikarl yiiholmurfhl- 
ayya v. Autbalya, 35 M.L.J^ 153-47 Iod» 
Ca^. 633. 

OLDFIELD and BAKEWELL. JJ. 

References:— Ind. Gas. 384; 44 Ga 759, 
Dist,\ 12 A. 506 ; 20 A. 81 ; 22 M. 494 ; 28 M. 
457. R, 

(4) Nature of a reversioner* s right--~Quard- 
dian cannot deal with his ward's rever- 
stonary right, 

A Hindu rover iiotier ha^ no right or interest 
in pi cssenfi in (ho property which the famale 
owner holds for hor life. Until it ve^ts in him 
on her death, <ihould he survive "her, he. has 
nothing to aHsigo or to rchnquishf or even to 
transmit to hie heirs. His right becomes oon- 
orete only 00 her demite ; uuiil then it is mere 
spes sucjesstonts. His guardian, if he happens 
lo be 4 minor, cannot bargain with it on his 
behalf or bind him by any contra.'^tunl ongtige- 
ment in rfspcct thereto. Amrlt Naraln Singh 
v. Gaya Singh, 23 M.L.T. 14 2 = 34 M.L.J* 
298 = 27 C.L.J. 296 = 4 L.W. 221 = 22 0. , 

W.N. 409 = 11916) M.WN. 306=16 A.L.J, 
266 = 7 L.W. 681 = 20 Bom. L R. 646 = 46 0. 
590-44 Ind. Gas. 40B (P C.). 

LOBD PARKER OF WADDINQTON, LORD 
Wbenbuby, Bib John Edge, 
Mr. ameer ALi and Sir LawbbnoR 
Jenkins. 

Reference M.l.A. 639, R, 

(6) MitaksharaSuit for ejectment — Form of- 
suit— Claim as the nearest t^everaionere^ 
Proof,, 

Those, who claim the property of a separated 
deceased Mitnkshara Hindu as 'his reversionary 
heirs, must show that they are both his nest 
heirs and within fourteen degrees. 

Their Lordships aooordingly condemned the 
plan of an ejectment suit, where there were 
fifty-nine plaintiffs, and nearly twenty other 
parties, in addition to the persons in possesBlon 
of thq. property left by a separated Mitakshara 
Hindn were joined pro forma, as being meioi- 
bere of, the family, though they advanced fu 
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Wadtt Ldw^iOoiMfmdi,. 

^ olftim* and tha sohame of tba action Ivid been 
to bring into Conn a large nninber of. pe'raona. 
more or less remotely akin ih blood, in the hope 
of oneting the defendants In poaaessiou by a 
mass of attack and afterwards to assign the 
fruits of viotory to the parties entitled by fur- 
. ther litigation inter as.* Mewa Singh ¥. Ba- 
eant Singh. U M.L.T. 4a9»28 C.L.J. CSO 
(P C.). 

. VISCOUNT HADDANB. LORIJ OUNBDIN. 
Lord sumneb. Sib John Edge and 
Mb. ambbb aiiI. 

(6) Widow* s alienation-^ Nearest reversioner 
■^Declaratory suit’— Nature of-— Whether 
representative suit or suit in representative 
character — Death of plaintiff --Next reoer- 
sionat'— Whether legal representative's right 
to continue suit—0. I, rr. 1 and 8, cl. 3 
apply— Ex pane order of abatement— Next 
revttrstoner not hearth— Effect o1— Applica- 
tion to continue suit— Pet iod of limitation 
— Art, 181—0. XXI, r, 9, Civ, Pro. Code, 
A pplxcahility of — Excusi'» g delay — Oi aera- 
tion whether revisabls — S. 116, Ctv. Pro, 
Code 

The neareift reversiooer to the estate of a 
deoeused Hindu instituted a suit to doelare 
oeriain alienations by a Wioow as void beyond 
her lifetime, and died pending tho bearing. 
Within eir months of bia death and without 
hearing suv others among the surviving body 
of revtirsioneru. tho lower Court passed an order 
deolaring that ibo suit bad abated. Within two 
years of the said order, the appellant, the next 
reversioner or cue of tho next set of revursioners, 
applied i6 8r^< aside the abitemeut, to be 
brought on record as the legal reprosentativs of 
the deceased plaintiff and to be allowed to con- 
tinue tbo.suii. 

Held per curiam :^A suit by the next rever- 
sioner is one really brought on behalf of the 
antire body of reversioners ; if the reversioner 
conducting the suit diesi the next reversioner 
can oomo iu and continue the oonduot of the 
suit, as he is already a party thereto (a). 

An applioation to continue the suit ia govern- 
ed by Art. 181 of the Limitation Act : 4f the 
suit bad been treated as having abated, it 
must be made within three years of the order 
so declaring (6). 

In the abaoRce of any statutor/ provision, 
whether substantiye or prooessual, a party is 
not bound by any if^fder passed behind his back. 
Such an order may as a nullity and 

need not be set aside (e). ' ' 

'The High Court should not, undl?^ B. 116, 
Oiv.^Pro. Code, revise the lower Cour\^*® 
oietion in regard to excusing the dw^y, in 
.•Pplying under 0^'XXII, r, 9, or, for a 
'The present applioation is properly one*unSp^ 
9* Ii n. 1 and 8, ol. 2.* \ 


MB 

Hladtt Leiw^iOontinuedh 

BMasiva Aiyar, Jr— The next reversioner 
entitled to oontinne the suit does, not fall with^ 
in the definition of legal representative in 8, 2,. 
snb-S. 11, Civ. Pro. Code. 

A representative suit is one brought by a 
persow on behalf of himself and others having 
the same interest and must be distinguished 
from a suit brought iu representative oapaoity, 
t. e., as executor, administrator, guardian os 
trustee for some other person having the legal 
or beneficial interest. 

Spencer, J, {contra),— k suit brought by a 
reversioner is not only a representative suit but 
is also one brought in a representative capa* 
city (d). Ksishnswamy Iyer v. Seetalakihmi 
Ammal, (1918) M.W.N. 888. 

BADASIVA AlTAB and SPENCBB, JJ. 

References :—(a) (1916) M.W.N, 666 ; 38 M. 
408 IP.G)., Bel. on, ib) (1912) M.W.H. 106, 
doubted, (e) (1916) M.W.H. 301 ; 38 Ind. 0«l. 
4, Diet, (d) 7 B. 467, B. 

(7) Reversioner*B deed of relinquishment to 
widow— Effect thereof— Estoppel • 

A d'eod of agreement by reversioner relinquish- 
ing his interest in a portion of estate to widow 
in consideration of her relinq*]ishiDg to him 
her interest in tho remaining portion estops the 
reversioner and claimants through him from 
quoBiioning the operation of the relinquishment 
to widow. Jogendranath Bhiinya v. Mohln- 
dra Qhora, 47 Ind. Gas. 976. 

FliETCHEB and SHAMSUD HUDA, JJ. 

(6) Mortgage by Hindu female— Beversionera 
joining in mortgage— BevorsiouerB if ban 
subsequently maioticAin recitals therein to be 
untrue. See APPEAL (QenebaL), No. 9, 
38 G.L J. 123. 

(8- a) Drolaratory suit fur title by survivor- 
sbip, Deoision on— Declaratory suit that 
alienations not binding on reversioner it barred 
by- Deolaratory suit that kot kobala and. 
Boloni*ma decree not binding on reversionef— 
Limitation Act (1908), Aria. 93, 95 and 120,. 
article applicable to— Starting point of limita- 
tion, See ClV. Pbo. CODE (1908). No.46 a, 
47 Ind. Gas. 2. 

(9) Competition between widow of s^pinda 
and male sapinda of same propositus— Both 
sapioifiaB in eamo line, but male sapioda more 
remoter in degree than husband of widow— Male 
sapinda entitled to inherit. Bee HINDU LAW 
(INHERITANCE) , No. 4, 14 N.L.R. 6. 

(9-a) Gift, Suit challenging a, delay in filing 
if amounts to acquiesoenoe. Bee HINDU LAW 
(SUCCESSION), No. 2, 126 P.W.H. 1917. 

(10) Hindu widow— Gift— Suit by reinbto 
reversioner— Declaration that gift invalid— 
Minority of presumptive reversioner— Suit noi 
maintainable. Bee HINDU LAW (WIDOW), 
No. 8, 16 A.L.J. 466. 
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Hlttdo LBW^{Oc(kiirMd), 

— — 21.— ReYeviloii|Vi— (Con^infietZ). 

(11) Widow in poaaesBion of hnaband’a oafcate 
—Gift in favouB of daughter ’a eon— Daughter 

by revetaioder for deolaration of 
invalidity of alienation by widow, maintain- 
ability of. Bee Hindu Law (Widow), No. 4, 
16 A.L J. 498. 

(12) Gift by widow to one of two reveraionera 
without oonaent of the other— Validity of suoh 
alienation by gift. Seo HINDU LAW (WIDOW), 
No. 6, 20 Bom. L.R. 783. 

(13) RoversiOneis how far bound by deoreea, 
compromise decrees or award deorees against 
Hindu widows— Prinoiples governing disouasbd. 
See Hindu Law (Widow), No. 7. 20 Bom. 
L.R. 947. 

(14) Alienation by widow with oonaent of 
reversioner of part ot estate. RSeot of. Bee 
HINDU Law (Widow), No. 8, 22 C.W.N. 846. 

(16) Ijara granted by Hindu widow to ^er 
manager forty years before suit — Value of 
recitals of legal ueoeseity in deed— Alienation 
jf may bind reversioner apart from legal neoes- 
sity— Acquisition by widow out of inoome if 
part of corpus. Bee HINDU LAW (WlpOW), 
No. 9. 23 O.W.N. 64. 

(16) Buriender by Hindu widow to the aeoond 
reveraioner, immediate female reversioner oon- 
aonting— Validity of surrender— Provision for 
maintenance of the two reverGionera— If vitiatea 
surrender— Doctrine of oivil death of widow 
after surrender. Bee HINDU LAW (WIDOW), 
No. 16. 36 M.L.J. 612^ 

(17) Elocution of mortgage by widow and 
next reversioner — Decree against both— 
Applioalion for execution also against both— 
Objection to award pi interest after period of 
grace made by widow if may be continued by 
seversioner on her death during execution— 
Application for amendment of daoree if may 
also be filed by reversioner— Proper period for 
allowing further inioieBt after period of graoe. 
Bee INTEREST, No. 2, 27 C.L.J. 676. 

(18) Suit to set aside alienation by widow — 
Plaintiff to prove doing by widow of aot neoes- 
sarily resulting in transfer— Defence of rnort* 
gago suit Abandoned by widow after slight 
contest— Execution sale by Court if amounts 
to private alienation — Auction or Court sale 
when^maybo oonsiderod as private sale. See 
Limitation Aot (1908), No. 167, 36 M.L.J. 
364. 

(19) Aot governing suit by reversioner after 
death of alienor’s widow— Death of alienor 
after Punjab Limitation Aot came into force. 
Bee LIMITATION ACT (1908), No. 193, 96 P.R. 
'1918. 

(20) Reversioner to whom Hindu widow has 
surrendered poeaesBion in lieu of maintenance 
—Suoh reversiouer if may redeem mortgage 
created by widow— Position of suoh person. 
Bee Mortgage (Redemption), No. 23, 
178 P.W.R. 1918. 


Hladu 

— 81.— Reweriloneri— (OoBelmlird). 

(91) Oonaent . given by— Iiegal neoeiaity, 
Exfatenoe of, Presumption * mT to, taiaed by, . 
See FabdanabHIN Lad?, 22 O.W.N. 336. 

' (92) Repreaentatlon of estate by widow— 
Estoppel against widow— Decree against widow 
when binds reversioners. See RES JUDICATA t 
No. 28. 24 M.L.T. 361 (P.G.). 

— 22.— Beyf-aoqoliUlon. 

(1) Self-aeqT^ired property-^Conversion into 
joint family propertySuecession, 

A Hindu, who was living with his two sons, 
obtained certain seH-aoquired property wbioh 
he treated as joint family property. One of the 
sons next separated from the family ; and the 
father and the other son lived joint aa before. 

On their death, the separated son claimed to 
recover the property on the footing that it was 
the aelf-aoquired property of his father : 

Held, that the property was the joint family 
property of the father and his united son ; that, 
on the father's death, the united son took it by 
survivorship : and that on the latter’s death 
his widow had a lifa-eslate, to whioh the rever- 
sionary interest of the separated son had been 
postponed. 

Per Beaman^ J,— A member of a joint Hindu 
family who has acquired property of his own 
may convert it into joint family property in the 
ordinary sense of the term ; and thereafter all 
the members of the family will h4Ve the same 
rights in it as though it had been acquired 
origlDally by their joint exertions or descended 
to then! from a common anoestor. Rangbhat 
RamohdndvabhAt y. SUabal Bandbhat, 20 
Bom. L.A. ^38»45 Ind. Gas. 684. 

Beaman Wnd Heaton, jj. 

References Bom. L.R. 176 ; 17 0. 33, • 

B. 

(2) Lands purobased out of eulbiumenftS 
Patwari— Self acquired property. Bee O.P.^ 
BERAR PATELS AND PATWARIS LAW, No. 1, 

43 Ind. Gas. 137. 

(3) Issue as to joint or separate estate— 

Blending of self-acquired and joint funds— Gift ‘ 
by managing member of joint family property, 
if valid. Bee Hindu LAW (GIFT), No, 1,16 
A.L.J. 637. ^ 

-^23.- Separation. ^ 



Anv » Mitakshara family may 

exerois intention without the assent of the 
oth^ ‘ the family and to 

. -ve-hia share of the property and it, at aUy 
^te, that intention is oommut^r to the 
other members of the family. thi^ajO^^iild bg a 





JHfMuXBW-^lOanUii^utd}, 

, 28.— 8epavatloh^KOone{i«M)« 

good sepamtioD. Whore a will was esUbliehed 
In probate prooeedioge^ there oao be no do'nbt 
that the will was properly executed in the man- 
ner required by law and it must bo token to ba 
a valid document. Baihl Bushuii Paulgrahl 
y. Labauyabahi Debya„ 43 Ind. Oas. 981. 
FLETOBBR and BH^MSUL HUDA, JJ. 
Beftrence 43 0. 1031. F. 

8j.— Sirldhanam. ^ 

(1) Dhayabhaga school— Ajautnko s/ridhan, 
sttcresaton to-— Son or married daughter-- 
- Property whether jautuka or ajautuka— 
^ Onus. 

The ooramonly accepted view of the succes- 
sion of ajautuka property of a Dhaydibhaga 
Hindu womau is that the sons and the maiden 
daughters are entitled to it in equal shares, but 
the married daughters are postponed to the 
sons. P. J. Delanney v? Pran Harl Ouha, 22 
O.W.N. 990 « 46 tnd. Cas 879 

Richardson and beaohoropt, jj. 

(9) Tie of blood rf severed by immorality of 
Hindu Woman — Bight of her blood relations 
and heirs of. her husband to succeed to her 
property. Boo HINDU LAW (INHERITANCE), 
No. 7, 21 0.0. 272. 

88.— Saooesslon. 

(1) Dancing girVs vroverty—Iie devolution-^ 
Daughter's daughter preferred to son. 

The property of a dancing girl will pass to 
her female iseuo fi^^st and then to her male 
issue. Tbo devoluii^m is by custom similar to 
the devolution of strtdhanam, and consequently 
a daughter’s daughter niuot bs preferred to a 
son. Nagalingam Plllal v. Yadnganatha 
Asarl. 45 Tnd. Cas, 672-24 M.L.T, 81. 
BAaEWELL and PnUiLlPS, JJ. 

Nc/crencc 5 M.H.O.R, 161, F. 

(9) MitaJeshara— Sister's wn and grandson, 
whether bandhus - Delay in filing suit — 
drgMtMcr?ifC— Limifation Act (IX of 1908'# 
Sch. I, An. 120- Suit for declaration of 
plaintiff's right to manage dharamsala. 

Beld, that 

. (1) According to the Mitaksbara School of 
Hindu Law, a si'^ter’s eon and grands 'U arc 
bandhus and oan succeed to the property of^tho 
deoeased as hie heirs (a). 

Quare ’.—Whether sanation of the Con^'ctor 
under 8. 92, Civ. Pro. Code, is neoessiry in such 
a ease (b) ? 

(2) The mere fact that a suit by the rever- 
Bioners ohullenging a gift is not brought till ten 
or eleven years after tbo death of the donor 
does not show that the plaintiffs aoquieaoed in 
iha gift pr that are thereby estopped from 
btipging the Buit. 


28.— SacoBBBtoaMConelttded). 

Plainflffa sued for posseseion of certain prq- 
petty and a dharameala, but subsequenlfy’ 
amended the plaint and asked for a deoree ioa 
possession of the property and a declaration to* 
the efieot that they were entitled to be mana-. 
gets itnd supervisors of the dharamsala» In 
the amended plaint it was' stated that the 
person last in possession died in April, 1898.^ 
and that the cause of action accrued, them. 

Held, that the suit was governed by Art. 120 
of the Limitation Aot and having been filed 
more than six years after the last owner’s 
death was barred by time. Bhag Hal v. 
Bhagwan Oas, l25 P.W.B. 1917-11 P.R. 
1918. 

SCOTT-SMITH and LEBLIB JONES, JJ. 

References (a) 2Q A. 191; 163 P.W.B. 
1915. F. (b) 33 C. 789 ; 33 B 509, B.; 28 A. 
307 ; 22 A. 338 ; 61 P.B. 1916, D. 

j 

(3) Gift by Baja to Ranis of joutak ranian 
brilti reciting similar previous grants— Condi- 
tion restraining alienation by future Ranis and 
giving enjoyment only of profits— Creation of 
successive life estates in favour of unborn 
persons Buie of sucoossion unknown to Hindu 
Law pres iri bed --Validity of grant— Essentials 
of valid oiiitom— Validity of usage creating 
family custom of suooession. See GRANT, 
No. 1, 46 0. B35, 

gSa'.-Texts. 

Burctyship, kinds of — Father’s surety debt 
— Sou’s liability — Toxts, Discussion of. See* 
Hindu Law' (Debts), No, 7 a, (1918) M.W.N. 
673. 

26.— Widow. 

(1) Unchastity in husband's lifetime * Cob- 
donation by husband —Husband and wife. 

Under tbo Hindu Law a widow is not 
debarred Ir^m iuberiting to her busuand on the 
ground that sb.: had ocC''^mo uLcf'iasLO in hei 
husband’s li^etimo, if husband coudoued 
her UEcbastity fa). Radhcy Lai y. Bhawnttl' 
Ram, 16A.L.J. 91»40 A. 178«48 Ind, Oas, 
553. • 

PiaaoTT aud Walsh, jj. 

Reference^, .’—fa) 36 B. 138, Comm- tn ; 14 
W.R% (A O.J.) 23 ; 6 0, 776, B, 

(2) £[indu widow-^Sale of husband’s estate 
in her 7)csse3aion in lieu of debt of husband 
— Dfibi extinguished by contract where under 
liability was taken over by another person ■ 
— Legal necessity— Whether sale valid. 

Where a Hindu widow in possession of hei 
husband’s estate as heiress executed sale-deeds 
to third persons in lieu of her husband’s debt, 
which had beeh agreed to ba discharged by a 
relative of the husband with the creditor’s oon- 
Bent, but the obligation was not fulfilled bj' 
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^Ittda Law^iOofitinued), 

26.— -Widow— (Oon^intMd). 

ihs rolutivp» h€ld that, since the date when the 
liability to discharge the debt was undertaken 
by the relative, the debt had ceased to be the 
debt of either the husband or tbo widow, and 
the non-fulfilment of the obligation would not 
revive the debt eo as to make it a good toonsi- 
deration for the alienation of the property. 
Nathn v. VuBammat Tuliha, 16 A L. J. 448 
-46 Ind Cas. 788. 

RIOHABDS, C J. and BANEBJI, J. 

(3> Hindu widow — Gift — Suit by remoti 
revtrsioner — Declaration that gift invalid — 
Miriortty of presumptive reversioner-^ Suit 
not maintainable. 

The right to maintain a suit, that a gift made 
by a Hindu widow in posse^^sion of her hus- 
band's GBiate as heir is not binding upon the 
heirs of her husband, does not belong to any 
one having a p'.-.-sibility of sucoe'^ding to the 
estate of inheritance held by tbo widow for her 
life. As a general rule the <uit must bo brought 
by the pr -aumptivo reversionary heir. It may 
he brought by a more distant heir if those 
nearer in the Hne of succession, itre incollusiLn | 
with the widow or have precluded themselves j 
from interfering. The minority of the pre- 
sumptive reversioner does no;> enable a remoter 
be^r to bring such a suit. Qiimanan v Jahan- 
glra, 16 A.Ii.J. 465-40 A. 518-46 Ind. Cas. 
186. 

PlOaOTT and WALSH, JJ. 

References : —6 0.764; 11 A.L.J. 388, P*,; 
34 A. 207, DiSt 

(4) Widow in pc.sses5ion of hushand^s estate — 
Gift in favour of daughter's son — Daughter 
alive Suit bp remote reversioner for dtcla^ 
ration of invalidity of alienation by widov) 

— (StttJi maintainable. 

Held, that a decree, declaring that a gift in 
favour of a daughter’s son made by the widow 
of the last male owner was of no effect after 
her death, might bo given to a remote rever- 
sioner, even ibough the daughter herself Was 
alive at the date of the suit fa), Jalnt Slogh 
V. Goiatn. 16 A.L.J. 493-46 Ind. Cas. 86. 

EICHABUH, O j. and BANKBJI, J, 

Reference 34 A. 207, F, 

A 

(6) Alienation by tvidow — Spiritual benefit of 
husband - T- what extent alienation pei mis- 
sible—Whciht^f hpiri^ual benefit equivalent 
to sradb of the deceased, 

A Hindu widow Huci’erded lo certain property 
as heir to her nous- She went o» a pilgrimage 
to Jagaunath. and thero mndn an oral gift of a 
portion of the uroprTty iv hf-r poasG'wion in 
favour of the Pandas of (he temple. On her 
return borne, she pxncuted a formal deed of gift, 
in wh*cb, afier allurfing tn4.be r ral giff^, bbe 
stated that she had made the gi^t artd shankalap 
** for the palvatioo of her hu-band and his 
family members and for her owu salvation. \* 


Hindu Law-^lOonUnuidi, 

26.— Widow— (Oofiftniled). 

The portion endowed Qonstitate,d no more than 
l/60lh . part of the, entire estate.* After her 
death, the next reversidner to her hnsband 
brought a suit (or recovery of possession of the 
property from the donee and his lessee by 
cauoallalion of the deej of gift Held that the 
gifu was valid, having been made with a* view 
to the spiritual benefit of the widow's husband 
and her soqp, who were included in the expres- 
sion '* hu.-bapd’s family members." An eliona* 
tion made by a Hindu widow for the spiritual 
benefit of the deorased will not be set aside, 
merely beoauss it was. r)ol made in connexion 
with a sradh ceremony of the dcoeased. 

There are ooremonies and duties iuoumbent 
upon a widow, in the sense that their perform- 
ance is regarded as indispeDSable to the spiritual 
welfare of her late huah'^nd. These duties she 
is under au ob>igatiori to prrform. an.! these 
ceremonies she must carry out, and, lor this 
purpose, she has a pov^r of alienation in respoot 
of the cot pus of I he property in her handSi 
independent altogether of the proportion which 
the pioporty alienated may bear to the whole. 
In the case of an alienation for a purpose regard- 
ed as indispensable to the spiritual welfare of the 
late husband, the question will not be, what 
proportion docs the property alienated bear to 
the entire cstale, but only, whether the aliena- 
tion was a reasonable one under the circum- 
stances, in the sense that the expenditure 
incurred was such as . might be regarded as 
suitable to the position of the family. There 
may be alienations made by a Hindu widow (or 
the purpose of doing pious aots for the benefit 
of her late husbandl, which are uot in the 
nature of spiritual necessiiies; and with regard 
to such alienatioDB, the question ot tbo propor- 
tion borne by the properly alienated to the 
value of the entire estaie becomes pertioent. 
KunJ Behavl Lai v. Lalto Singh, 16 A.L.J. 
996. 

PIGGOTT and WALSH, JJ. 

References 6 |d.T.A. 689; 43 0. 574 ; U 
M. 288 ; 34 M, 288 ; 8 M. 653 ; 22 0. 606 ; 42. 
B. 136 ; 4 A. 482 ; A W.N, (1908) 202; 2 Mor- 
ley’s Digest, 108, Rand Fxpl. 

( 6 ) Acceleration of ibidow's estate— Accelerai 
tion to be of the whole estate— Consent of 
the next reversioners to alienation not 
supported by necessity 

A Hindu widow made a gift of the whole of 
her husband’s estate to one of her daughters 
w'.tbniit the oonnont of the other, the two 
daughters being the next reversioners. Subse- 
quently, she ad.'pted the plaintifif as son to her 
hushaud. Tbo plaintiff having sued to recover 
posHoseion' of tbo property gi<tcd away by-the 
widow : 

Held, decreeing the suit, that the gift was 
not binding on the plaintiff, since the surrender 
of the entire estate of tbo widow in favour of 
one of the two peVsons constituting the' next 
reversion without the consent of the other wm> 
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Hlad'a Law^lOonHnuU). 

Vldo«--(0oMetiiiM(l) • 

not valid. Oodbaiappa v. Baivanappa, 20 
Bom. L.B. 788 a 42 B. 7 19 a 46 lad. Caa. 239. 
BBAH and MaBTBfN, JJ. 

BsferBKces :--19.I.A, 30 ; 25 B. 129 ; 9 3om. 
L.R. 1846 ; 34 B. 165 ; 25 B. 129 ; 17 0. 896 ; 
40 0. '821 : 41 /B. 93. B. * 

(7) Decree against widow binds reversioner^ 

Award or compromise decree not so binding 
— Befl judicata. •> 

A dnoree fairly obtained against a Hindu 
widow binds the ruver^i oners. This prijoiplo 
does not apply either to a oumpromise or an 
award decree* The aoovo limitation of the 
pifinoiple has been found upon the neoeasity of 
determining in each oase whether the deorca 
can properly be aaid to have been fairly obtained 
againat the widdvv. as rc^presenting the whole 
estate, including the rights of tho reveiaioneta, 
and upon the n^'ooasity ^ of proceeding with 
aprcial caution, whore the decree is a compro- 
mii^e or award df>oree, co the same grounds 
upon which it has been held that legal neoeseity 
must deOoitely ha proved in the case of pur-* 
chases frqm Hindu widows and th<«;< trausao- 
tions must definitely be shown to have boon 
explained and fully understood in the case of 
purdah ladies. Rama Santa Randlvc y. Dajt 
Mara Raadtve, 20 Bom h R. 947. 

HBATON and HAYWARD, JJ, 

Beferenees : --5 Bom. L.R. 386, F»\ 9 M.I.A* 
539 ; 2 I.A. 4156 : n 1. A. 66 ; 20 I. A. 183 ; 29 
A. 487 ; 30 A. 76 ; 38 C. 639 ; 35 M, 6C0 ; 14 
Bom. L.R. U42 ; 31 B. 165, R. 

(8) Widow's estate ^ Alienation by widow 
with consent of reversioner of part of estate 
— Effect —Ptesumpiion of necessity when 
defeated — Several limited owners, arrange- 
ment between, how long effective— Ahena- 
tion by one of her separated share for legal 
necessity - Legal necessity if to be deter- 
mined with reference to the whole estate or 
the share. 

The Pull Bench in 40 0. 721 = 17 C.W N. 
701 has decided that the doctrine of relinquish- 
ment and aco‘)laratioi) cannot apply to partial* 
transfers by a limited owner, which can bo 
supported only by legal necessity. The oonsent 
of the next reversioner is merely strong pre- 
sumptive ovidenoe of the ncoossity (a;. 

The propriety of an alienation with the 
oousent of tho next rever-ioner may ooma in 
question, not only with referenoe to the oonduob 
of the wid 'w, whether or not she was ju-^fified 
by neoas^iity, but also with reforonoe to the 
oondiiot of the ncx^ rpv&rsinner, whether or not 
his conduct was honest. If, in the absence of 
legal necessity, be engineered the transaction 
to suit his own ends and for his own immediate 
gain, bis consent would 1 op:o all its virtue. 
The* transaction would stand no higher than a 
partial alienation in bis favour and woulcthave 
to be Judged from that standpoint. Nrverthe- 
Iflbs. whatever might be said of the conduct of 


; Mladu Law^ConthtUBdU ^ ' 

-T-^26.**Vldow-^(ConftntMd). . 

the widow or^he next reversioner, the trano-^ 
I fierce, if he made due enquiry and acted' 

I fids, would still be entitled to the benefit, of the 
‘ equitable rule laid down by the Privy Council 
I in 6 M.l.A. 393, and now enacted in S. 88 of 
j the Try^nsfor of Property Aot. Nor would the 
I anteoedent mismanagement of the estate afiieot 
• him, unless ho was in some way a contributory 
i yaity thereto. 

I If bwo widows, or, two daughters, taking 
jointly tho estate of their deceased husband or 
father, make an arrangement for separata 
poBsc&sion and enj-tyment, the- arrangement 
will not ordinarily deprive the survivor of 
the right to the whole estate, or enable tho 
ladies to oonfL^r a title cm a third party, which 
Will not terminate, at the latest, with the life 
ol that survivor. 

The propriety of an alienation by one of 
several limited owners of a portior* of the pro- 
perty m her separaie possession should be deter- 
mined with referenoe to the estate as a whole 
and not with reference to the separated portion 
in her pos^es^ion. Shyaroadaa Roy Chowdhorj 
V. Radhika Pvosad Ohatteraj. vi2 C.W.N. 846 
= 29 C L J 24 = 47 lad. Gas. 863. 

RICHARDSON and WALMSLEY, JJ. 

Reftircncss,—2i I.A. 183 = 25 0. 189; 8 
O.W.N. 658 ; 34 A. 169 ; 10 0. 1 m ; 6 W.H. 
61 ; 13 M.l.A. 209 ; 41 0. 793 ; 19 0. 236 ; 6 
M.l.A. 393, B ; 40 0.721; 17 O.W.N. 1062, 
t\; 22 0. 354 ; 85 0. 939, Not 7.; 42 U. 876, 
Expl, 

(9) Ijara granted by a Hindu widow fo her 
manager 40 years before suit — Value of 
recitals of legal necessity in the deed-^ 
Alienation if may bind reversioner apart 
from legal necessity— 'Arquisition by widow 
out of income f if past of the corpus of the 
, estate. 

The recitals of legal necessity in an aJieoa^ 
tiou by a Hindu widow, made more than 40 
years before suit, oould 0*^1 be given tbe weight 
attached to similar recitals in 43 I.A. 249, 
iDarmuoh ns. in this oase, evidence was avail- 
able as to tho pecuniary condition of tbe estate 
at the time of tbe alicualion, and it was i^ptde 
to a pers.'n, who, in fact, manageu the estate 
for the widow. 

Held, on the ovidenoe, that the al'enatibn in 
this 0A5:c, a permaiioui ijara, was not made for 
legal ueoessity, nor was it binding on the 
rv.verBioner8 apart from leg'll neoi'Bsity as being 
for the ** benefit of the estate la). 

Hel l, also, tl^at the reversio'ierd did not, fay 
getting themselves substituted as the legal 
represontativet’ of tho widow in a suit for arrears 
of ijara rent which bad fallen difo in htr life- 
time, ratify the ijara. 

Property acquired by the widow out of the 
income of tbe estate became part of the corpus 
of the estate, where it appeared that her 
intention was to treat the purchased property 
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Hindu 

— 26.— WWow— (Coneinweil) i 

»8 park of tbe orifsinal estate (&}• Upendra 
Klihore Mandal v. Nqbo KIthore Mandal. 3Sr 
O.W.N. 64 

N. B. OHATTEBJEA and SMITHBR, JJ. 

Beferencesi-^ia) 43 I.A. 349=14 C. 186- 
91 C.W.N. 236; 44 T A. 98 = 40 M. ^402 = 
91 O.W.N. 761; 33 0 . 845t; 41 C. 793 ; J8 
B. 634; 20 O W.N. 3i0; 26 C.' 8, DiaL] 40 
M 709 = 44 I.A. 147, R. ib) 10 C. 324 ; 14 
0. 387, B. 

(10) Wvlow, mortgage by, and the then rever- 
sioner — Decree, efject of — F/xeculion saZc— 
Auction puti baser, title— Fraud in securing 
decree, Oanf(a Narayan Datta v. Indra 
Narayan Saha, 36 Ind. Oas. 49 = 35 C-LJ. 
391 = 92 C.W.N. 360. Bee Pinal Part. 1916^ 
Col. 825 and Pinal Part, 1917. Col. 493. 

(11^ Surrender 6:/, in favour cf reversioners, 
Validity of, Requisites for, 

A surrender by a Hindu widow in favour of 
her hueband's roverBiooors made, otherwise 
than for consideration to meet legal neoessities 
must, in order to be valid, he of the whole of 
her interest in the estate. Mohananda Dutia 
Ohovdhiiry v. Balkauthanatha Dutta, 45 Ind. 
Oas* 872. 

FLETCHER and SHAMSUL HUDA, JJ. 

(11-a) Permanent lease, grant oft by— Usu- 
fructuary mortgage executed by husband^ 
Payment of— Legal necessity. 

Payment of a usufruotuary mortgage execu- 
ted by the husband is a legal neoe^isity and a 
permanent lease granted by the widow for a 
premium and an annual rent for such a purpose 
is binding upon the revotsioneiB. Balkuntha 
Math Sarkav v, Baclah Chandra Buihan, 46 
Ind. Ca.s 876. 

PLKTCHEB and SHAMSUL Huda, JJ. 

■ ilVb) Adoption— Agreement reficrving life- 
estate to vAdow tvith natural parents — Minor 
if bound by— Test fa\r and reasonabU and 
for minor's benefitf 

A minor can only act through a guardian 
and oontr>icl8 entered into by a guardian are 
binding on the minor, provided they have been 
properly entered into and arc for bis beurfit. 

Air agroement entered in<.rj by a Hindu widow 
adopting a minor son to clcceaued husband 
with the nature p^^rents o’ the boy reserving to 
hereeli a life intnmst. in the estate of her hus- 
band is hv'.duii? on the minor, provided that at 
the timo it. w‘«iS cii'crf'd into it was a lair and 
reasonable agf cinirnii which, to any roasonablo 
man, wmld K’^vs '^ppe^red for the benefit of the 
minor. Keihobatl Kuniari v. Batya Narayan 
Blnha. 47 Ind. Cas 56. 

BOB and COUTTS, IJ. 

(11* o) Debt for legal fleets Aty— Lender, Duty 
of— nigh rate of interest, Stipulation for 
— Reasonable rate- 

In the case of a loan to a Hindu widow fpt 
legal necessity, where the neceesity for the loan 
is apparent, the leodet is not bound to BBoeitain 


Hlpda Law^iOontinmdt, 

'26.— Wldpw— 

how tha neoessity for loan was brought about- 
to make any enquiries about it‘. Unless it ia 
shown that be acted mala fide, he oannot ba 
affected by any mismanagement op tha 
part of the widow. Interest at a high rate 
oannot be allowed to a creditor advanoing 
money to a Hindu widow for legal neeidssity, 
unless the high rate is explained. The 
creditor will, in such oases bo entitled to 
only a reasonable rate of interest. Dwaiaka 
Prasad v. Ffrtthlpal Slngh^ 47 Ind. Oas.'lOd. 
LINDBAT, J.Ci 

(ll-d) Release of part of estate— Compromiea 
of bona fide claim— Validity of— Revet- 
sioner.s, if bound by— Collusion, Allegation 
as to. Burden of proof in ease of, ■* 

A Hindu widow is entitled to release a part 
o£ the estate by oempromise of a bona fide 
claim, provided that the ocmpromlBe is not 
shown to bo unfair or made solely for her own 
benefit to the prejudieo of the interests of the 
reversioners. 

It id the reversioners who seek to sot asida 
such a oompromisB, that should prove that the 
oompromi^e entered into by the widow was 
entered into oollusively for the purpose of eon* 
ferring upon herself a benefit at the expense of 
the estate. Ram Bumran Prosad v. Bhyain 
Kumarl, 47 Ind. Gas, 697. 

ROB and JWALA PRASAD, JJ. 

(12) Surrender — Validity — Whole estate *\ 
meaning of — Registered deed, *f necessary — 
Transfer of Property (^V of 1882). Ss. 6 (a), 
43, 54 and 122 - Regisfralion Act (III of 1877). 
8. 17, cl. 1. Munugarra Satyalakihml 
Narayana v. Muougarra Jaganatham; 6 Ii. 
W. 766-22 M.lt. 498 = (;917) M.W.N, 854 
= 34 M L J. 229. Sec Final Part. 1917, Col, 
493. 

' (18) Widow's power to divide husband* s pro* 
perty between daughters and their sow^ — Revet- 
siovers if bound by such gift. Sonakkayala 
Yirasaml Naidn v. Bommadevara Ptehayya 
Naldu, 33 M.L J. 636 = 6 L W, 758 = 43 Ind. 
Ofts. 167. Bee Final Part, 1917, Col. 492. 

(14) Cofiversion to Mahomedahiam — Subse- 
quent marriage with a Muhammadan — 
Rights in fl* si husband's estafe— Caste Dis- 
abilities Removal Act (XXT of 1850), 8. 1— 
Hindu Widows' Re- Marriage Act (XV of 
1856», 5, 2. ^ 

Held by the Full Bench (Seshaqiri Aiyar^J, 
dissenting) j — A Hindu widow, who becomes a 
Muhammadan and marries a Muhammadan 
forfeits by her re marriage her interest in bee 
first husband’s estate (a). 

Per Chief Justice {Phillips, J,t concurring) 

The above oonolusion may be supported on two 
grounds, first, according to Hindu Law and 
indopondently of 8. 2 of Act XV of 1866, the 
widow of a Hindu forfeits her husband’s estate 
on re-marriage; second, on a proper oonstruo- 
tioQ ef 8. 9 of Act XV of 1866 widows of a 
Hindu who remarry alter oonyersion forfeit 
their estate by virtue of that leotiou, « 



^-~20«--VUow-*(OonfitiM04)> 

Pet OHfUld^y J> [Krishnant J., eoneurring) :— 
The aSbve oodolosioo may be based only ob the 
first gronnd. On a proper ooosfcruotion of S. 2 
of Act XV of 1866 the seotion dnes not apply to 
widows of a Hindu who re-marty after oon< 
version to another religion. 

Per Seahagiri Aiyaf, J. — A Hindu widow 
inherits her estate on the death of her husband. 
On oonversion to another religion her estate is 
preserved to her by Aot XXI of 1860. The 
3ind\i Law is no longer applioalfle to her and 
there is nothing in any statute whioh divests 
suoh a person of her estate beoause she then 
marries aooording to her new religion. Oo a 
proper oonstruotion of S. 2 of Act XV of 1866, 
Ahe seotion applies only to widows of a Hindu 
who re marry while they are Hindus. Tayap< 
ammav filvyya, 35 M LJ. ai7«24 M.L.T. 
18a->8L.W 4U0»(1918) M.W.N. 635-41 M. 
1078 IF.B.), - 

WALDIS, C. J., OliD^riBLD and SESHAGIRI 

ATVAR .7.T. 

Beferencaa:—! M. 226, Ajffir. 22 B. 321. F. 
23 M.L T. 81. overruled. 

(16) Surrender to second reversioner--Im 
mediate female reversioner consenting— 
Surrender if valid— Provision for main- 
tenance of the two revers%nners-~-lf vitiate 
surrender — Doctrine of civil death of widow 
after surrender. 

It is competent to a Hindu widow to sur- 
render her interest in the husband’s estate to a 
second revaisioner with the oonsent of the next 
reversioner oven though the next reversioner is 
a female. 

A widow in possession other husband’s estate 
and her daughter who was the oext reversioner 
jointly surrendered the estate to the infant sou 
of the daughter lepeesontod by bis father as 
guardian. The deed of surrender provided that 
the widow and daughter were to bo maintained 
by the guardian and afterwards by the infant 
son when he attained majority. The infant 
died two years later. The widow and the 
daughter having al-^o died, the actual rever> 
sioners sued to recover the properties alleging 
that the surroudet was invalid, 

Held chat the surrender was valid and vented 
the properties m the infant son as full owner. 

Held further that the stipulation for the 
mainienanoe of the widow and the daughter 
did not vitiate the surrender. 

A widow who surrenders her limited iDtere>«t 
in her husband’s estate is nor. civiny dead f.r ; 
any purpose other than that of bringing ,ihu | 
next reversioner at oopm «>-■ heir to the huobana’s j 
estate. Chlonaswaml Plllai v, App.aiami | 
Plllal, 35 3.L J 512-B L W. 512-(i9IB/ M. 
W, 3.756-24 M L.T. 403. 

SADASIVA AlYARand NapIBR, J.T. 
Heferences :-31 M.L.J. 406 ; 31 M. 446 ; 30 
M. 145 ; 84 M.L.J. 229. B. 

(16) Widow’s right of gift. See G.P. ACT X] 
OF 1698 (Tenancy), No. lO. 44 Ind. Oas, 

igoi. 


Hladtt LMW^iOfuntinued)^ 

•— 86.— Wldov— (Confintiad) . 

(16-u) Adoption by— Divesting of estati-— ' 
Widow’d power to adopt, Limitations tO'*^ 
Adoption to last made holder. Rule rs, if applt4» 
to Impartible Raj. Bee HINDU LAW (ADOP- 
TION). 3o. 2, 16 A.L.J, 725. 

(lt>-5) Adoption by. Consent of husband. 
Necessity of— Agreement conferring benefit on» 
at the expense of minor adopted son, Validity 
of. Bee Hindu Law (adoption), No. 8, 46 
Ind. Cad. 850. 

(16-c) Power of, to adopt— Limit of time to 
exercise of. Bee HINDU LAW (ADOPTION). 
No. 10, 47 Ind. Gas. 41. 

(17) Will by Hindu widow in favour of per- 
son whose adoption invalid — Validity of will— 
Right of collaterals of widow’s husband to 
question disposition by widow of property in- 
herited from her father. Bee HINDU LAW 
(ADOPTION), No. 21, 6 P.R 1918. 

(18) Alienation by Hindu widow— Coneent 
of next reversioner— Eficot on actual rever- 
sioner— Presumption of legal necessity, 
HINDU Law (ADIBNATION), No. 5, 44 Ind. 
Cas. 611. 

(19) Alienation by— Maintenance, for pur- 
poses of— portion of estate, validity of. Sea 
Hindu Law (alienation). No. 6, 46 Ind, 
Cas. 269. 

(20) Alienation by— Legal neoessity — Strict 
proof of, after long lapse of time— Legal necei- 
sity, Recital of, in document. Bee HINDU LAW 
(ALIENATION), No. 7, 46 Ind. Cas. 344. 

(21) Life interest held by Hindu widow as 
mother of deceased son surviving her husband 
— Re-raarnage of suoh widow if forfeits such 
interest. Soe HINDU LAW (RE-MABBIAOB), 
No. 1. 3 Pat. L J 6.39. 

(22) Hindu Law— Alienation by widow— Next 
reversioner failure to sue by — After-born rever- 
sioner, efioct on. Suit by— Limitation Act, 
Art. i26. Bee HINDU LAW (HEVEUBIONERS). 
No 2, 35 M L J 57. 

(2'A-a) Decree for maintenance passed in 
favour of daughter against her father's widow— 
Alienation by widow in pursuance of such 
deer- e if binds reversioners. Bee HlNDU^AW 
(REVERSIONERS), No, 6 0, 3 Pat. L.J. 426. 

(23) Crimpromise petition restraining powers 
of A'lenatiwo of H'ocfu widow, Construotiou of. 
Sec Judicial Proceedings, 47 Jnd. Cas. 710. 

(24) Sale by. without neoessity or oonsent of 
rcvi-roiotiers— Validity of. Bee LAND ACQUISI- 
TION ACT, No. 8. 40 Ind. Cas. 356. 

126) Alien-itfon by Hindu widow— Buit by 
heir of reversioner. Ste LIMITATION AOT 
(1908), No. 1S6, 20 Bom. L.R. 762. 

(26) Buit to set aside alienation by widow— 
Plaintif! to prove doing by widow of act neces- 
sarily resulting in transfer— Defence of mort- 
gage suit abandoned by widow after slight con- 
test— Execution sale by Court if amounts to 
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Hladu Law^iContinued), 

26.— WIdow-(Co»clttdted). 

•private alienation — Anotion or Gourt-aale when 
may be oonsidered as private sale. See LIMI- 
TATION ACT (1908), No. 167, 35 M.L.J. 364. 

(97) Widow, Surrender by, of possession of 
land in lieu of maintenance — Reversioner, 
Surrender in favour of— Biffbt of redemption 
of. See Mortgage (Redemption), No. 23. 
178 P.W.R. 1918. 

(28) Estat*? similar to that which Hindu 
widow inherits in oases of intestacy, if can bo 
created by will. See WILL, No. 15« 3 Pat. L. 
J. 199. 

27.-Wm. 

(1) Construction of will— Testator vesting 
life-estate on daughter-in-law loith rever- 
sion to her male issue — Her son not entitled 
to dispose of property during her lifetime. 

The single rale of conntruotion in a Hindu* as 
in an English will is to try to 6nd out the 
meaning of the testator taking the whole of the 
dooumf'nt together, and to give ofioot to the 
meaning. 

Where a testator intended that his estate 
should vest in his daughter-in-la-v for life and 
after her deaih the property ehall devolve upon 
the male issue of herself and her husband 
(testator’s son), there is no manner of doubt 
that, during the lifetime of tbodaughter-io>law, 
her eon has no right whatsoever in the estate 
and is not consequently entitled to dispose of it 
either temporarily or permanently. Mt. Jaio- 
dhan y BUhan Singh, 44 Ind, Oas. 209. 
SHADI LAL and SCOTT-SMITH, JJ 

(2) Pc guest— Performance of thaligais in 
temples — No allocation of income— Bequest 
if void for vagueness or uncertainty — Vars, 
Meaning of—Iteligious instructxon^ Impart- 
ing of. application of balance of income 
towards. Validity of — Oy pres. Doctrine of, 
how far in harmony vnth Hindu sastras — 
Application of, to gifts by Hindus— Trust, 
Private or public — Stnttments by testator 
before Sub -Registrar and in judicial 
proceedings^ Evidentiary value of-Evi- 
aenee Act (1873), Ss 6, 39 f3), (7) — Civ, 
Pro. Code (i90S), S. 92, Power under, of 
Indian Com is to frame scheme on Cy pres 
api‘Ucation—8iiit under, compromise of, 
Vahdiiy of— InterrogatarieSi Answer's to, 
it can be regarded in India as a codicil or 
will, 

A Will by rv Hindu appointed hia divided 
brother’s eon as bis vars to conduct with the 
help of his prooertics, charities'’ at three places 
mentioned by him. Hiving of fhaftpats m 
the temples on the Ttruncikshatram dny was 
the mode specified foe conducting the charity. 
There was no special allotment made for the 
purpose. Two statements were put in to prove 
that the testator bad a clear testamentary 
intention in favour of charily. Ooe was his 
etatement before the Bub-Begistrar at the time 


Hladu Law—iOonUmudl^ 

87.— Will— <CottNNN«l): 

of the registration of the Will, when hejdeelaff- 
ed tfiat he intended , by the Will' to bequeath 
properties to charities and the second was hie 
written statement in a suit against him for a 
declaration that part of the properties io^ 
dispute aud some other properties did not 
belong to him solely, in which he had etated 
that he acquired the properties for oharity and 
intended to make a testamentary disposition in 
that behalf., A suit having been instituted 
under S- 92. biv. Pro. Code, for removal of the 
vars aforesaid, tromi trusteeship and for a soheme 
for the management of the trust : 

Held, (1) that there was no vagueness or 
want of defiDitene.-s in the dedication and it 
was not thoreforo void (o) ; ' 

(3) that the term *’ vars” was not used in ite 
technical sense and the mention of it did not 
make the 1st defendant the heir to the whole 
property subjeot to the performance of certain 
charities, but gave him only rights of manag- 
ing the property as trustee (6) ; 

(3) that tbe mention of the word ” thaligai ” 
in the direction to carry into effect the 
charitable intention was meant to be only illus- 
trative and not exhaustive and thaVi it waa 
competent to the Court, to frame, a soheme by 
which the balance of the income, after allotting 
a particular amount for tbe thaligai, might be 
applied towards imparting religious instruction ; 

(4) that statement made by the testator 
before the Sub- Registrar at the time of registra- 
tion of the Will was receivable '•in evidenoe 
under B. 32, ol. (7) of the Evidence Act and also 
under 8. 6 as forming part of res gestat. The 
written statement filed by the testator in a 
suit ngainst him relvting to the properties 
comprised in the bequest was adruissible under 
S. 32 (3) of the Evidence Act, as a .statement 
opposed to the pecuniary interest of ibe person 
making it ; 

(5) that the trust was not a private trust, as 
one of the objects was to feed tbe devotees and 
it was therefore a public trust (e). 

A compromise of a suit under 3. 92, Civ* 
Pro. Code, cannot be accepted by a Court, 
where the compromise aims at giving a por- 
tion of the trust properties to any of the parties 
to tne suit. 

Per Abdur Rahim, J . — The rule as to cy pres 
ie quite in baimony with the teachings of 
Hindu Sastras and has been applied in many 
oases relating to charitable gifts by Hindus* ' 
SeshagiriAiyar, ,7.— Tbe principal oon- 
sideration where ohjeot mentioned does not 
exhaust the corpus of the fund is to find out 
whether there was a general testamentary 
intention or purpose. Even though the objeot 
may he speoified and the bequest otherwise 
definite, if tbe law' will not allow the applioa- 
tion of the fund for the purpose, it may be that 
the Courts are not at liberty to infer a general 
testalnentary intention in favour of charity in 
general and to direct the application of the pro- 
perty to other purpose of a oharitable kind. » 





^37.T-^Villr>(Oon(lniMl). 

Tba primary rale is to asoertain wl^Bther the 
object aimed *at by the testator could be carried 
'out without makiDg a *new will for him. 
Although there may be vagueuess io the selec- 
tion of the places or in the allocation of the 
funds. 80 long as it is aaoertainable that a 
testE^toE had a pattiouhir object in view and 
that he inieatied the lands left by him should 
be appropriated to that object, Courts are bound 
to see that the persona appointed by the testator 
do nt>t misappropriate the funds* 

If the Court oau asoertaki that there was a 
general oh'ariUble intention, the iaot that the 
particular object for whioh tba oharity was 
^intended did nob exist or that the fund intended 
• for that charity could not exhaust the whole 
income will not be any reason for holding that 
the bequest failed either wholly or in part. Tf 
it appears that the donor intended that, in any 
event, the fund should be devoted to charity 
and that a pirtioular ^stitution was named 
merely as the channel by which that intention 
was to be cH^ctcd. the whole fund wilt be 
regacdod as having boon dedicated to charity 
and the Court will prooe&d to carry out the 
iutenc^ou cf the testator on the principle of 
op prrs. 

The rule Of English Law cited from Jarman 
on Wills that even anewora to interrogatories 
may be regarded either as a oodioil or Will may 
not apply to toaiiamcntary dispositions iu India. 
Under the Hindu Wills Act and the Indian 
SaocesBion Aot it ia doubtful whether such 
informal ’declarations could bo regarded as 
testamentary. 

There is nothing in the religion of the 
Hindus, in thoir traditions, and in the oonsoi- 
ousnesa of the people< whioh will compel Courts 
to respect prejudices which sap at the root of 
religion and which pervert and not advance its 
precepts. Therefore whenever grants made to 
religious institutions are not oar^marked or. if 
ear-marked, are not intended to exhaust the 
roourring iuoome, and whenever they are made 
as a general thank^ofisring, it proper and 
legitimate to diroot tb'^ir application to the 
promotion of knowledge. 

Indian Courts have ample powers to give 
directions towards the application of the trust 
income, even though the trustee may not 
himself be competent similarly to apply it. 
The doctrine of cy pres should receive as 
extended an application as possible so as to give 
effect t') the true intent and aim of the donor. 
Hia lapses, his ignnr^nro and his failure to 
understand the situation should not fetter the 
Uourts so long as the purposes speoifisd by 
him are not violated. 

8. 9ii Civ. Pro. Code, gives Indian Court 
ample powers to sauotton a scheme on a ry pres 
applioatfon of a charitable trust. Muthu- 
' krilhna Naloken v. Ramachandra Naicken, 
ATIud.Oas 611. 

ABDUR BAEIIM and SiSSHAGIRI* AITAR. 
, 3h 


I MIMu 

Vlll— (Conflnitid). 

iSe/erences:— (d) 33 B. 735 Bom. 

607*^3 O.W.N. 681-36 I.A. 71-7 8ar/P.0;J. 
513-13 Ind. Dec. (N.8.) 185 (P.C.) and SO M. 
340-8 M.LT. 198-17 M.Ii.J. 879. DUL 
(51 84 B. 420-8 Bom. L.R. 46-13 Ind. Deo. 
(N. 8.) 813 and 3Q A. 84-5 A.L.J. 67-13 0. 

231-18 ML J. 7-10 Bom. L.R. 59-7* 
C.L.J. 131-3 M.LT. 144-35 I.A. 17 (P.G.'i. 
Diat.\ 23 Ind. Cas. 166-37 M. 199-18 0.W.R. 
554-15 M.L.T 385-(19L4) M.W.R. 399-26 
M.L.J 411-19 C.LJ. 369-12 A.L.J. 315^16 
Bom. L R. 328-41 I.A. 51 (P O.J. F. (c) 14 M. 
1-5 Ind. Dae. (R.S.) 1 and 20 B 495-10 Ind. 
Deo. (N.8 ) 894 and 30 Ind, Gas. 74-18 M.L. 
T. 122 = (1916) M.W.N. 531-2 L.W. 632, Dist. 

(3) Self-acquired property devised to son and 
daughter's sou in equal shares-^ Restraint 
on their powers of alienation also imposed 
— Rights of devisees. 

The will of a Kbatri, after bequeathiog hui 
s^If-acquired properly to his son and daughter’s 
son iu equal halves, went on to say that the 
devisees ^^hall not bo competent to transfer by 
mortgage, sale. etc., their respeotivo shares 
of property until 40 years after my death. If any 
one .alieoates his property, then the other, who 
does not transfer his own, can get the alienation 
oanoolled by bringing a suit. Morooyer the 
above mentioned per3on.s are not at liberty to 
pay off their respective debts from my property ; 
Held-'-lw a suit brpiight by the son’s son 
questioning a mortgage made by bis father, 
held that what passed under the will was an 
absolute estate, that subsequent provisions of 
the will so far as they constituted a restraint 
on aiionaiion wore a more nullity and that 
under the will the devisees became full 
owners of the properties devised to them 
respectively. Qeld, also, that the property 
devised was self-acquired property in the hands 
of the devisees. Eeld, further, that the plaintiff, 
who was not in oxistenoe at the time cf the 
mortgage bad no locus standi to ohalienge it. 
Ifeld, also. that, as the property, at the time 
of a compromise, was nob joint Hindu family 
property, ihd plaintiff bad no locus standi to 
challenge the compromise (a)i Amar Math V, 
Guraii DItta Mai. 14 P.R. 1918-16 P.W.R. 
1918-43 Ind. Cas. 117. 

BHADI LAL and LB ROSSidhOL, JJ. 

References 4 B L.R. 265; 4 M H.O. 
.845 ; l C. ;t04 ; 24 C. 406 ; 18 M. 253^; 36 B. 
319^, 5 0. 43«, n ; 18 Ind. Caa. 635, Not F. 

{^) A nccstri I property Manager of joint 
familv cannot distribute ancestral property 
bv Will. 

Held. t.h ii; a Hindu proprietor or the manages 
of a j »inr. Hfndu family oannot make by Will 
any t'qu.^l ot unequal distribution of his anoes- ' 
tral property. Hand Lai v. DewanGhaod, 76 
P.L R 1918-78 P.W.R. 1918-86 P.R. 1918 
a45 lud. Gas. 162. 

LE-ROSBIONOr. and WlLBERPOROB, JJ. 

Reference : — 2 M. .317 — 5 Ind, Jar. 353 — 1 
Ipd. Deo. lN-8.) 491, Dist, 
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a7.-WIII— (OoncZtt£i#a). 

(6) Whether a Hindu can leave tcstatnentary 
direction for disposal of bis tenant riftht by his 
widow after his deaths SeeC.P. ACT XI OF 
1898 (Tenancy), No. lO. U Ind. Gas. 1001. 

(6) Will by Hindu widow in favour of person 
whose adoption invalid —Validity of will — 
Right of collaterals of widow’s husband to 
question disposition by widow of property in- 
herited from her father. See HINDU LAW 

(Adoption), No. 21 , 6 p.h 1918. 

(7) Rules for construing Hindu wills. See 
Wild, No. 16. 3 Pat. L.J. 199. 

HlnduB. 

Whether Mahomedan Law of pre-emption 
applies to Hindus. See PRE-EMPTION, 
No. 14, 45 Ind. Gas. 255. 

Hindu Widow’s Rematrlage Acti 

See ACT XV OF 1856. 

Hire- purchase. 

Sale^Failure of hirer to pay rent accord- 
ing to terms of agreement— Owner, right of, 
to recover full amount from hirer as well as 
guarantor— Vendee from hirer, whether 
acquires good title — Co7ilract Act (IX of 
1872). 8 108, Excep. 1, Applicability of* 

Plaintifi sued to recover certain sums from 
the defendants on the basis of oon tracts entered 
into by the latter, some as principal debtors and 
some as guarantors respectively. The opera- 
tive portions of the contracts were as follows : 

(i) the plaintiff oompany agreed to let to the 
hirer a sewing machine with aoceasorics for 
which the hirer, having paid Hs. 20 as the first 
month’s '*ent, in advance, agreed to pay the 
owner Ks. 5 regularly every month in advance ; 

(ii) on failure of the hirer to perform the agree- 
ment the owner could retake the possessiou of 
the mashioe ; (iii) the hirer could at any 
time during the hire become the purchaper 
of the machine by payment in ca^h of the 
price endorsed on the agreement ; (iv) the 
“guarantor” agreed to guarantee the due 
payment of any sum of money which might 
become payable to the owner uud<T the 
agrooident hi appeared that tbo hirr-r sold the 
machine to one P. who sold it to F, from 
whom the plainiif! alfo sought.to rooovor its 
possessibn : 

Held, (1) (ihai; the contraots were contracts of 
hiring and letting a* d did not amount to i:ales, 
and plaintiffs werr enliilecl tc rficover frotn the 
hirer and guarantor jinjvly and a^voriiUy tho 
full amount which the hirf r bad wpreed to pry 
for the monthly hire of the maohkie ; 

(2) that the defendant F acquirea no good 
title to the raaohine which obtained at a 
time when bis alienor was gtiJl merely a hirer 
of it, and had net exeroisod the option of pur- 
chasing it from the plaintiff company (a,. 

Beld, also, that S> 108, Exocptioii I, Gontraot 
Act, does not apply where there is only a quali- 
fied poBsessioD such as a hirer of goods has (6). 


IinbKX, 1918. 5^"^ 

Hlf'e-purobaie— (ConefakM). * , 

The Singer Manufaotnrlng Oomptnsr tt 
Lahore v.. Niaz All, 144 P.W.R 19]8-»46lDd. 
Gas. 888. * 

Rattiqan, 0 j. • 
ffeferences : —la) Heloy v, Mathews, (1895) 
A.C. 471 (475) »64 L J Q B 465-11 B.R.983 
-*72 LT. 841-48 W R. 661-60 J P. 20; 
6BnmL.R. 871, F, (6) 12 B L.R. 42^30 
W R. 467, F. 

Holding. ^ 

Meaning of — House in regard to which no 
contmot for paymont of rent— Whether part 
of holding. Bee LANDLORD AND TENANT^ 
No 26. t3 Ind. Cay. 377. 

Homestead. * 

(1) Raiyat, Of a— Bengal Tenancy Act (VIII 
D 0. of 1885), S> i82, Applicability of, 
whether or not part of agricultural holding, 

Tho Bengal Tenaroy Act applips to the 
homestead of a raiyat, virtue either of the 
general provisions of *ho Act oi by virtue of tho 
speoial provision to be found in 8. 182, wbeiher 
or not the homestead is part of an agricultural 
holoiTig. Rai Oharan Karroakar v. Bib Ram 
Parai. 46 Ind. Gas. 489. i 

TEITNON and RICHARDSON, JJ. 

(2) Lease of, Transferability cf — Tranpfet of 
Property Act (1882), S 108 ( 7 ). See LEASE, 
No 11 6. 46 Ind. Gas. 656. 

Homicide. „ 

Per Chief Justice — At common law juioide 
ih a term of homicide and 8. 299 of tbo Indi.in 
Pei'al Code ip wide enough tr coyer the t me of 
suicid*^ Chikkam Ammlraju t. Ohikkam 
Sesbamma, M L J. 494*= 5 L W. 736* 
(1917/ MWN. 4^3--=4J M 3) Sec Final 
Part. 19 1 7, Col 495. * r 

Horoscope. 

AdmiPbibility of, in evidence -Nii^ure of 
horoscope, bee HINDU LAW (MAlllilAGE), 21 
00 298. 

House Rent. 

And gMiund rent— Distinction between See 
Provincial sm^ll <’aurk Couivis act IIX 
OF )hb7), No. 1 a, 44 Ind. Gas 887. 

Hundi. 

(1) Ntgoinble Instruments Act iXXVI of 
1‘^Rl I, 8s 64 , 7b - - A on t resentment by 
hf UUi — Liability of rfraiocr— Onus of 
proof, 

N, who hnd ‘old pot aloes to H. drew a hundi 
payable at piglit on the latter which was in 
fa\nur of M M sold it to plaintiffs who sent 
it in an uuregiHtered letter to their agent »t 
Cawnpore The letter miscarried, and the lossr 
owing to the narelesaDeHs of the vlaiutiff*^. was 
not disoovered till after fourteen months of the 
loss. The plaintiffs did not present the bill to 
N, but brought a suit on foot of the hundi i 
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ftgftiDit M and B. T0e mil was dismissed 
agaiosi H, but decreed againsl N i^Btld tbal 
tf was not liable under the hundi, inasmaoh 
as the plaintiSa had not «8hown that N bonld 
not snfier loss by ifeason of non-presentment 
for payment. Nanhay Mai y. Ohalt Ram. 16 
A.hJ. 899. 

BIOHARDS, O.J. and TUDBALIi, J. 

(3) Payable at iight'-^Negotiable Instrumenia 
Act (XXVI of 1881), S. 83, Applicability 
fi1% to holdera of, for valuabtf consideration, 
when entitled to return of money, 

8. 83 pf the Negotiable Instruments Act 
provides a rule relating to the presentation of 
bills of exchange for the purpose of aooeptanoe 
and as hundis which ate payable at sight, are 
* presented not for aooeptanoe but for payment, 
the section does not apply* 

When the hundis turn out to be worthless 
and when no payment oan be obtained upon 
them, holders for valuable oonsideration are in 
every way entitled to the return of their money. 
.Ram Papal v. Lalta Prasad, 47 Ind. Oas. 683. 
Lindsay, j.o. 

(3) Insufficiently stamped hundi executed in 
Hem of a mortgage-deed thereby cancelled-^ 
Stamp Act, 1899. 

Held, that a suit is neither maintainable on 
an ioHUlfiQieatly stamped hundi, executed in 
lieu of the balance of a mortgage-deed, partly 
paid in cash, which was oanoellod by an endorse- 
ment thereon to the efleot that whole of the 
mortgage-jcnoDoy had been received in full, nor 
the amount due can be recovered on the 
strength of that mortgage-deed. 

The principle of law is that, when the creditor 
entirely dieoharges the debtor from his liability 
on the old transaotion and enters into a new 
contract which by reason of some defect is not 
enforceable, the creuitor must lose his money 
and oanuot take advantage of his former posi- 
tion< The Firm Bhagat Ram Ganpat Rat v. 
ChaJjQ Ram, 1& P.W.U. 1918^44 Ind. Cas. 
886 . 

8HAD1 Lad, j. 

Eeferencea 7 G. 356, R , ; 4 A. 135, 7). 

Husband and Wife. 

(1) Husband, Liability of, to provide residence 
for wife-- Restitution of conjugal fights. 
Claim for, 

A husband is bound to provide a suitable 
residence for his wife if he wants restitution of 
conjugal rights. Ahmad All v. Jhmatuoesia, 
46 lad. Gas. 491. 

Fletcher and bhamsul Hud a, jj. 

(2) Relationship of, Existetiee of-— Mar rings. 
Presumption in favour of— Marriage, Facts 
necessary to establish— Not merely long 
cohabitation —B»rth of child — Acknowledg- 
ment of marri&ge and legitimacy of child. 

Provided the conduct of the parties be shown 
to be compatible with the existence of the 
tfXelationahip of husband and wifei every 


, BuibMd ud Vlt«-.(OoiwiMM. 

.pmomption ongbt to b. made in 
marriage where there has been a I'engtDiaeii 
oobabitation, eapeoially in a oase wheie tba 
alleged marriage took place so long ago that It 
must be difficult, if not impossible, to obtain a 
trustworthy aooount of what really ooourte^ 

Npt cohabitation simply and birth of a child, 
but* cohabitation and birth with treatment 
tantamount to acknowledgment of the fact of 
the marriage and the legitimacy of the child, 
suffice to establish the marriage of the parents. 
Mohammad All Khan y. Shujat All Khan, 46 
Ind. Gas. 913. 

drakb-brookman, J.o. 

(3) Restitution of conjugal rights, suit for-^ 
Disagre&neni between families of husband . 
and wife, whether ground for refusing 
relief— Discretion of Court. 

Held, that a mare disagreement between the 
families of the husband and the wife is not by 
i|aelf a sufficient cause for refnsing relielto the 
husband in a suit for restitution of oonjngal 
rights. 

In a suit for restitution of conjugal rights it 
was found that the marriage bad not been 
consummated, that there was bad feeling jbe- 
tween the families of the husband and of the 
wife and that che wife refused ro go to her 
husband at the dictation of her parents : 

Beld, that under these oiroumstanoes relief 
could not bo refused to the plaintiff, BaJId V. 
Satto, 183 P.W.R. 1918. 

WlLBBBFORCE, J, 

References:— 187 P.W.R. 1912-17 Ind. Cas, 
254 ; 83 P R. 1908-147 P.W.R. 1908 ; 46P.R. 
1916-134 P.W.R. 1916-34 Ind. Gas: 638, 
Dtsf. 

(4) Purchase of property by husband in name 
of wife — Advancement, presumption as to-— 
English Law, Applicability of, to India. Bee 
ADVANCEMENT, 47 Ind. Cas. 376. 

(5) Hasband’s petition (or dissolution of 

marriage — No oo- respondent mentioned — 
Leave to prooood without oo-rospondent to be 
obtained before hearing of petition. See 
Divorce act (IV op i 869), New 2, 45 626. 

(6) Long cohabitation by man and woman 
and treatment as — Presumption arieciB from. 
See Evidence, No. 4-6. 146 P.L.R, 1917. 

Hydeirabad Atsigoed Diitrlets Court! Law 

(1889D 

Jurisdiction of Assistant Oommissioner to 
try (>'.iits of Ik. 5,000 in value, if deprived by 
bis appointment to pUcc where suit for more 
than 1,000 is not triable. Se RES JUDI- 
CATA, No, 14, 42 Ind. Oas. 657. 

Hypothecatloo. 

(1) Validity of hypothecation of moveable 
property— Hypothecated moveables left in 
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Hypotheoatfon— (OoneltMi^. >> 

po88059ion of mortgagor — Bona fide pur- 
chaser tor value without notice ^ rights of 
—Ccntmcl Act, S, 108. 

A bona flJe purohasec of hypothecated goods 
without uotice of the euoumbraDce takes the 
goods free of it. Srlram Narailah y. BoixiidI- 
reddf Yenkatarainlah, 35 M.UJ. 450 t! 8 !«• 
W. 617 = 24 M.L.T. 464«a918) M.W.N.718* 
47 lud. Gas. 97G. 

Phillips and Eumabaswami Sastbi, 

jj. 

(9) Hypothecation of goods to another as 
eeourity-- Validity. Bee MORTGAGE (EQUIT* 
ABLE MORTGAGE), No. 1, 92 G.W.N. 758. 

Hypothecation Bond. 

Provision for payment by instalments — 
Farther provision for payment of whole amount 
on default — Enhanced interest if claimable 
without previous demand. See.^ LIMITATION 
ACT (1908), No. 137, (1918) M.W.N. 686. , 

Illegal Contract. 

Agreement to bring about miirriagc between 
plaintifi and de-'endant’s relative — Agreement if 
legal consideration — Suit for recovery of price 
of mare— Such agreement if may be pleaded in 
avoidance of claim for money. Bee CONTRACT 
ACT (1873). No. 13. U.B.R. (1918), 4th Qr.. 
119. 

lllegUlniaoy. 

Hindu Law— Illegitimate issue— Assimilation 
into caste — Legality of marriage. Bee HINDU 
Law (Marriage). No. i, ai O.C. 998 . 

Imiqoveable Property. 

(1) Lti.nitation Act (IX of 1908), Art. 141 — 
Pa^jot — Charai — Charsai — Imnioveable 
properly, interest in* 

Beld, that the right to parjet^ charai and 
oharsai dues should, for the purposes of limita- 
tion, be deemed to be an interest in immove- 
able property. SheovaJ Singh y. DebI Bakhah 
Singh, 31 O.C. 119 = 46 Ind. Gas. 439. 

Lindsay, j.c. 

(21 Proceeds cf, if immoveable property— If 
*^or an^interest therein under Limitation 
Act, Art, 144 — If benefits toatiseoutof 
land ’ under S. 3, cL (35) of ike General 
Clauses Act (X of 1897)— Land Acquisition 
Act (I of 1894), Aeguisttien of land under— 
Sale proceeds of. Suit for. Limitation for — 
Limitation Act (1908), Arts, 120, 132. 141 
and 144. 

A claim for the proceeds of what was ouoe 
Immoveable property out has bden substituted 
by moveable property cannot be regarded as a 
claim for immoveable property or any interest 
tberein or any benefit arising out of land. In 
a claim of this sort, where the property has 
lost the impress of its original nature and been 
<}onTerted into money, a suit has to be insti- 
tuted within 6 years of the time when the cause 
of action accrued. 


Immoyaublc Property— (Conetuded). 

Therefore a suit against the vendoc for idhp 
value of. the property compulsorily aoquiftp: 
under the Land Aoquisition A'ot, 1894, U ' 
governed by Art. 190 of « the Limitation Act, 
and tbe period of limitation is 6 apd not 
12 years. Ral Radha Klshen Ral y. KanYatail 
Lai. 8 Pat. L.J. 622=46 Ind. Gas. 627. 

Miller, c. j. and 'imam, j. *- 

0 

References 3d G. 92, Dtst,\ 10 Bom. L.B, 

210, H. 

(3) Pugmili attached to earth— Whether im- 
moveable property.* Bee GENERAL CLAUSES 
ACT (X OF 1897). No. 1. 43 Ind. Gas. 626. 

(4) Jobhipan income, Bait for— Suit of the 
nature of suit for — Villages situate ODtside 
British India, Suit in respect of, Juribdiotion.' 
See JqRlSDlCTION (OF CmL COURTS), No. 16, 
46 Ind. Gas. 782. 

(5) Turn of worship, if interest in. Bee 

LIMITATION ACT (1908), No. 6, 22 G.W.N, 
994. • 

(6) Simple mortgage>debt if immoveable pro- 
perty for purposes of execution under O. XXI, 
r, 64. Oiv. Pro. Code ( = B. 274, Civ. Pro. Code), 
See Mortgage (General), No. I5 a, 21 
O.C. 400. 

(7) Decree relating to immovenble property 
not immoveable property witbin tbe meaning 
of chapter relating to ezeouticn in Civ. Pro> 
Code. See SMALL CAUSE COURT, No 4, 
44 Ind. Gas. 252. 

Impartible Eitatei. * 

Bight to maintenance out of estate of son 
of adopted son of late zamindar claimed as 
agaitiHl golc devisre of estate— Bight to maxn- 
ienacoc in impiirnblo estate if based on custom 
or Hindu Law. See HINDU LAW (MAINTE- 
NANCE), No. 4, 35 M.L.J, 392. 

Impartible Property. 

Impartible estate. Transfer of — Right of 
younger member of transferor to recover 
portion of property transferred for mainte- 
nance, 

' Where there has already been a grant made 
for maintenance from impartible property, the 
transfer of the impartible property may not 
transfer the grant made, but where it is alleged 
that the transfer of such impartible property is 
subject to the right of maintenance that is in 
tbe younger members of the family, that sug- 
gesMon must be supported by proof of a oustofii 
existent in the family. Thakur Debeodra 
Nath Sah Deo v. Deo Nandan Singh, 3 Pat. 
L.J. 648. 

ROB and COUTTB, JJ. 

Reference 36 C. 943, R, 

Impvovementi. 

(1) Bight of Mulgeni tenant to, if can be 
attached and sold in Court auction. Bee- 
ATTACHMENT, No. 3, (1918) M.W.N. 867. « 
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(2) Boorostfhmeot in good foiib bj dpfend- 
gnt upon Undo of plaintifi bolioviog them to ba 
his own— ImpcovementB made in good fai^h by 
defendant— Liability of owner to pay value of 
improvements— Defendant if entitled to charge 
on land for value of euoh improvemenie. Bee 
OONTBAOT ACT. No. 47, 40 Ind. Gas. 464. 

(3<)« By mortgagee in possesaion— Mortgagee if 
oan recover ooeta of improvements from mort- 
gagor. See MOBTGAQfi! (REDEMPTION), 
No. 4, 20 Bom. L.R, 895. 

loam. 

(1) See Devadaya 'Unenfranchised 

INAM. 

(2) Inam grant — Presumption-^Qrant of 

• King's share — If only mtlvaram right. 

In the absence of the actual terms of an inam 
grant, there is no pieaumptiou that the grant 
was of the royal share of the revenue only. A 
grant of a village, by or on behalf of the Crown 
under British rule, is, in law, to be presumed to 
be subject to such rights of oooupancy, if any, as 
the cultivators at the time of t he grant might 
have had. The fact that rulers in India gener- 
ally collected their land revenues by taking a 
share of the produce of the land is not by itself 
evidence that the soil of lauds in India was not 
owned by them and could not bo granted by 
them. Indeed that fact would support the con- 
trary assumption that the soil was vested in the 
rulers, who drew their land revenues for their 
soil generally in the shape of a share in the 
produce of the soil, which was not fi^cd as an 
Juyatiablo* share, but depended on tbr will of 
the rulers. Adusumllll SuryanavayaDa v. 
Achutha Pothaona, (1918) M.W.N. 859=^40 
M. 1012 = 26 M.L.T. 30 = 23 G.W N. 273=9 
L.W. 126 (P C.). 

Lord Atkinson, Sir John Edge and 
Sir Walter I'htllimore, Bart. 

(3) Of service inam — Inam lands, if vest in 
joint family only or also in divided branches of 
original grantee. See SERVICE INAM^, No, 1, 
(1918) M.W.N. 849. 

Income Tax Act (1886), 

(1) S. 31 (3)— /ncoms Tax Amendment Act 
(V of 1916), S. 4 — Composition of Income- 
tax, Agreement for — Determination of com- 
position. 

The efieot of aub-S. 3 of S. 31 of the Income 
Tax Act of 1886 (added by Act V of 1916) is to 
put an end to all agreemeuts of composition of 
Income-tax subsisting on 1st Apvil 1916 and 
all future agreements whenever a fiirthec 
change of the rate of the tax is made. The 
Operation of the seotion is, however, limited to 
'* any tax not already due *’ under the agree- 
ment so that the agreement still subsists as 
to sums which have become payable but have 
not been already paid at the date of the change 
of rate. Abdul Sukup Sahab v. The Secretary 
of State for India, 23 M.L.T. 169=7 L. W. 
326-34 M.L.J. 210-46 lod. Gas. 286. 
Baebwbij:i, J. 


I Ineome Tax Act (1886)— (ConehiM). .. 

• (3) B. 81— Agreement made under eef^fpn^ 
duit to enforce agreement if liee on orikiaiil 
Bide of High Court. See High Court, JURIS* 
DICTION OF, No. 2, 36 M.L. J. 23. 

Incorporeal Hereditament. 

P^Beescry rights in incorporeal heredita* 
ments— Bight to eaBement not fully prescribed 
for— Remedy against persous interfering v;ith 
such user. See DECLARATORY BUIT. No. 5, 
34 M.L.J. 426. 

Inoumbrance. 

Purchase by landlord at sale in execu- 
tion of rent decree — Landlord if should annul 
interest of purchaser of portion of tenancy. 
See LANDLORD AND TENANT, No. 6, 28 O.L* 
J. 266. 

Indemnity. 

(1) Limitation Act (IX of 1908^ Art, 116— 

* Sale of property — Covenant to rftake good 
loss in case of vendee being compelled to 
pay off money inexcess of sale consideration 
---Breach of covenant— Covenant of title-" 
— Limitation, 

A SAle deed was executed in favour of the 
plaintiffs on July 4th, 1901, purporting to 
convey the property free from onoumbranoes 
and containing the covenant that, should arty 
excess sum be charged against them, the other 
proportius of the vendor would be liable for the 
same together with damages and costs. At the 
date of the sale, there was a prior simple mort- 
gage existing on the property. That mertagagee 
brought a suit for sale on August Ist, 1902, 
and ii was decreed. May 20th, 1915, was fixed 
lor sale of tho property and on May I9tb, 1916| 
the plaintifia paid of! the decree. On July 10th, 
1915, tho plaintiffs brought the present suit for 
recovery of the amount, which they paid on 
account of the prior mortgage, together with 
interest, from the estate of the vendor ; Held 
that the suit was not barred by limitation, 
inasmuoh as tho plaintiffs were not suing upon 
a mere covenant of title, but upon a covenant 
of iodemoity an set forth in the sale-deed, and 
the cause of action arose on the date on which 
they suffered actual loss by reason of their 
being oompoiled to pay off the itriot mortgage 
charge. Ram Dularl v. Hardwavt Lai, 16 
A.L.J. 706 = 40 A. 605. 

PtOGOTT and WALSH, JJ. 

Reference ; -11- A 27 (F.B.), Diet, 

(2) ' Honestly taking steps to enforce original 
claim-- Which of two innocent parties should 
suffer- Rsraaswami Saatrl v. Kail Ragava 
Iyengar, (1917) M.W.N. 668 = 43 lud. Caa. 
124. See Final Part, 1917, Col. 500. 

(3) Buretyahip and indemnity, diflerenoe 
between— Bale of Zurpeshgi interest in land 
leased to another at certain rate of rent— 
Representation to vendee that higher rate of 
rent due from lessee under record of Revenue 
authorities— Undertaking given to vendee by 
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Tandot to Indemnify vendee against loss, if any,* 
atising fiom the non- realisation from lessee of 
higher rate of rent — Contract whether one of 
anietyship or indemnity. See HINDU LAW 
(DEBTS), No. la, 8 Pat. L. J. 393. 

(4) Provision in sale-deed oontaining agree- 
ment by vendor to establish 4itle should 4t be 
assailed — Provision is indemnity clause — 
Oontinuing oovenant— Right of vendee conduct- 
ing unsuccessful legal proceedings to damages 
against vendor — Points to be proved by vendee. 
Bee Limitation act (1908), No. 93, 85 M.L. 
J. 134. 

(6) Vendee agreeing to pay vendor’s creditors 
out of money left in hands of vendee— Covenant 
to compensate vendor on non-payment — Con- 
tract of agency, not indemnity, constituted. 
Bee Vendor and Purchaser, No. 8. 34 M. 
L.T. 360. 

Indian Oounaili Aots, 1861 (24 & 28 Viet., 
0. 67). 

8. 104 — Power of Governor General in 

Council to create new Courts of Justice if 
included in his power to make laws end 
regulations. See Defence OF INDIA AOT, 
3 Pat. L.J. 537 (F.B.). 

Indian Boldievs Litigation Act. 

Sea AOT XII OF 1915. 

Inherent Power. 

(1) Of Coart to investigate question of fraud 
alleged to have taken place long ago, Conditions 
for exercise of. See LiS I’ENDENS, No. 1, 30 
Bom. L R. 939. 

(3) See Civ. Pro. Code (1908), 8. 161. 

(3) High Court— Civ. Pro. Code (1908), 
8 . 151, Under, to interfere when its decree is 
being wrongly executed. See HIGH COURT, 
POWERS OF. No. 3, 3 Pat. L.J. 436. 

Inherent Powers of Court. 

(1) Momy paid ov«r under illegal order must 
he returned to Court. Surrendra Nath 
Ooiwaml y. Bangslbadao Ooiwami, 24 C.L.J. 
633«^6 Ind. Gas. 457 = 22 C.W.N. 160. Bee 
Final Part, lOlC, Col. 844. 

(2) Pro-omotiou suit. Dismissal of, on loss of 
title t6 pr^party qualify -for pre eruption — 
Getting biick title— Keviv.U of nuit— Inboreut 
power of Court to revive— Civ. Pro, Code (19081, 
8 . 151. Sse PUE EMVTION, No, 14-a, 47 Ind. 
Cas. 137. 

(3) To rem'vnd indcpenciontly of provisions of 
Civ. Pro. Code — Caution in exercise. See 
Remand, No. 4, 3 Tat, l.j. 353. 

InJunotlOD. 

(1) Civ Pro. Code {Act V of 1903), 0. XXT, 
r. 32. els. (11 and (5). S -Breach of 
prohibitory injunction— Remedy ij by suit 
or application tn execution. 


iDjaDotloBHOoiififiifid), 

The remedy for a breaoh of a petnutiifot 
injunotion is by applioation for exeention and 
not hy suit. 

Per Richardson^ 'J. iBeaeheroft, J., no! 
expressing any opinion): —0. XXI, r. (5) of the 
Civ. Pro. Code, applies to injunotions both 
mandatory and prohibitory. Sachl Prosad 
Hukerjee v. Amar Nath Roy Chandhury, 33 
C.W.N. 851»37 C.L.J. 606-46 C. 103-46 
ind. Cas. 864. 

Richardson and Bbaohcroft, jj. 

References :'-99 M. 314 ; 36 B. 383 ; 38 C. 
306 ; 33 B. 181, B . ; 16 B. 338 ; 31 M. 36, 
Dist. 

(3) Permanent injunction, suit for—Tempor^ 
ary xnjunction, if can be dented, , 

In a suit for a permanent injunotion, 
temporary injunotion should not be denied 
whore it will have the effect of denial of justice. 
Ounabala ChowdhoranI y. Hem Maltnl 
Ghowdhuranl. 43 Ind. Cas. 34. 

WOOOROFFE and 'BHAMBUD HUDA, JJ. 

(3) Suit to remove karnavan from his office^ 
Injunction restraining him from contracting 
loans— Ratsu^ of money for necessary 
purpose in spite of order — Tar toad if bound 
by such loan. 

In a suit by the members o! a Malabar 
tarwad against a karnavan, for removing him 
from his office, an injunotion was obtained 
restraining him from contraoting loans. Held 
that, notwithstanding such injunotion a loan 
raised by the karnavan for necessaity purposes 
of the family and utilised for such pnrposeF 
was binding on the tarwad. Pozhakkel Edom 
V. Mahadeva Fattar, 35 M L.J, 96 = 47 Ind. 
Cas. 778. 

abdur Rahim and Oldfibld, jj. 

References 9 A. 487 ; 25 A. 431, R.; (1916) 
A C. 750. Dist, 

(4) Court oauuot issue injunction against 
person not a parly to the suit. See ClV. PRO, 
Code (1908), No. 476, 44 Ind. Cas. 496. 

(5) Suit to recover ryotwari lands from 
lOHSces — Right to water from Government 
channel — Declaration and iujunctiou if could 
bo granted in absence of Gove, ament to whom 
channel belonged. See DECIiARATOBY SUIT, 
No. 6, 34 M.L J. 425. 

(6) When proper remedy. See EASEMENTS 
ACT No 2. 7 L.W. 332, 

(7.) Against oasoments, how granted. See 
Easements act, No. 14, (19 18) M.W.N. 167. 

(8) Roconslraction of house involving change 
in situation of rnehindaus if implies fresh 
easement — Fresh period of twenty years if 
necessary — Injunction to demolish obstruction 
to rosbandans. Bee EASEMENTS ACT, No. 18, 
98 P.W.R. 1918. 

(9) Decree for— Disobedience and obstruction 

— Enforoement through police. See HEBBDl* 
TARY Office. No. l, 16 A.L.J. 700. > 
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(10) OondifeioiiB ngotmiy Ioe ilfoe of— Oiv. 
Pro. Code (1908). 0. XXXIX. r. l-Mooey 
attached before jadgmeot aod ordered after 
-decree to be paid to deoree«bolder, iDjunotioD to 
■top pAymaot of, Validity of — Provinoial loaol- 
venoy Act (III of 1907), Ss. 84, 35 and 47. Bee 
PBOVINOIAL INSOLVENCT AOT (111 OF 1907), 
No. 96 a. 8 Pat. L.J. 466. 

(11) Suit for, reatraioing defendants from 
ontting timber and undergrowth from jungle, 
Valuation of— Oourt Pee'* Aot (1870), S. 7 (IV) 
(d). Soe Vai^uation of Suit, No. 3, 4Plad. 
Oae. 884. 

1 

Ink. 

Differenoe of ink— Whether amounts to 
dtaterial alteration. See DOCUMENT, No. 1, 
43 Ind. Gas. 488. 

Intolveney, 

(1) Presidency Towns Insolvency Act (III of 
1909), 88, 53 (1), lOS, 10^-- Rights of attaching 
creditor^ Subsequent adjudication — Right to 
eale^proceeds — Attachment does no prevail 
etgainst Official Assignee, ia re Prem Lai 
Dhar, 44 C. 1016 *-43 lad. Gas. 348. See Final 
Part, I9l7, Gol. 509. 

(3) Annulment of insolvency— Suit by Receiv- 
ers commenced before annulment — Suit 
maintainable after annulment. 

One G JR. siacled a 6rm ia which ha associa- 
ted hia two brothers and his father as partners 
without coi^cribation of ospital. Sabseguentiy 
a brother of G. K sued him for partittou. 
Instead of fighting that suit G. R. made an 
applioatiou to be adjudged an insolvent and a 
oompositioD was aooepted by the creditors. 
Thereupon the iusolvenoy was annulled. 
Before this, however, the Reosivera had oom- 
menced a suit against the brothers of G. R. in 
respect of their liability to G. R, in certain 
other oonoerns in which the brothers of G. R. 
had no iutorost The sail was deoreed and | 
upon appeal to th^ High Court it was objected 
that the suit by the Receivers after annulment 
of the iasol7ducy was uot mainbaioable :~-Held 
that the suit was m^iutaioable. Hunnu Lai v. 
Nalin Kumar Mukerjl, 16 A. L.J. 938. 
RIOHAKDS O.J. and I3ANERJI, J. 

(3) Third parties dealing joith insolvent in 
good faith and for value— Offi:ial Assignee not 
intervening— Dealings, if binding on the Assig- 
nee-After acguired property of insolvent, if for 
the benefit of Assignee— Possession, of undis- 
charged insolvent, t/ adverse to Official Assignee 
^Member of joint Hindu family becoming 
insolvent— Subsequent joint acquisition of the 
family including the insolvent— Official Assignee 
entitled only to insolvent's share Nurarl Doss 
Brljaratoa Doss v. The Official Assignee of 
Madras, 6 L.W. €63^43 Ind. Oaa. 533. See 
Final Part, 1917. Col. 502. 

(4) Joint Hindu trading family— How far 
•minor members partners— Minor member 

• * rendering assistance in the trade if can be 


Imoliffiioy— (OonfimMci). * - 

« adjudicated insolvent /or dibff 

during minority— Contract Act, 8, 948. ^ 

A father aod son oonstituted a Nattnkol^i 
Oheiti trading family. During the minority ot 
his son the father started a businesB intending 
it to be a joint family business of himself and 
his minor son. The son helped the father in 
the basinesB both when be wae a minor and 
after he attained his majority. It was sought 
to adjudicate the son an insolvent in respeot 
of debts inonrred for the business. It was 
found that all the debts in respect of whioh he 
was sought to be made liable were incurred 
during his minority. 

Per Chief Justice and Spencer, J, [Sa^siva 
Aiyar, J,, dissenting) : — Held the son is not 
personally liable, for debts contracted during 
his minority and is not liable to be adjudicated, 
an insolvent in respect thereof. 

Per Chief Justice.— The interest of a minor in 
a joint Hindu family basinoss whether existing 
at the date of his birth or founded during hia 
minority is acquired by virtue of his belonging 
to the family and does not depend on any 
agreement on his part or on his admission by 
the other members of the family to the beuefits 
of the partnership. Such minors are not 
governed by Bs. 347 and 318 of the Contract Act. 

The fact of a minor helping in the family 
business does not constitute admissioo to the 
benefit of the partnership within the meaning 
of S. 347 of the Indian Contract Aot, but may 
be referred to his position as a minor member 
of the family. 

Per Sadasiva Aiyar, J.— 8. 248 of the Con- 
traou Aot applies and the son is liable equally 
with his father for the debts contracted (tom 
the beginning ot the business and is liable to 
be adjudicated in respeot thereof. 

The adult juaior members of a joint Hindn 
family and the minor members after they 
attain majority are personally liable and to the 
extent of their separate propcrtie.s also (that is, 
not merely to the extent of their interests in 
joint family proporties) for debts incurred for 
family necessities by the maf‘aging member 
wbo is the agent of the family entitled to pledge 
the credit of all the family for debts incurred 
for family necessity. 

A Hindu father belonging to a trading com- 
munity has a right to begin lawful and ordinary 
trade basinoss as a j'tiul family* basinfiBS in 
which himself and bis minor sons were to be 
partners. Official Assignee of Hadrai v. 
Palaniappa Chetty, 94 M.L T 21G=^3tf M.L. 
J. 473=-H n.VV. 530*41 M. 824«(J9l8) M.W. 
N. 721 (F.B.). 

Wadli.s, O.J., Sadasiva aiyar and 

SPKNCEB, JJ. 

(5) Mainlaihability of suit against insolvent 
— Leave of Court, necessity of, Mahammad 
Yakub V. Bljal Lai, 20 O.C. 304*43 Ind. 
Cas. 362. Bee Final Part, 1917, Col. 502. 

(6) Transfer to wife in good faith two years 
prior to iusolvenoy if valid against Official Re- 
ceiver. See Fraudulent Transfer. No. i. 
98 G.L.J. 536. 
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(7) Petition to be dcolftted insolvent— Peti- 
tion when to be granted. Bee FBOVnTClAli 
INSOLVENCY ACT (III OF 1907), No. 2, 52 
P.R. 1918. 

(8) Permission ter sue in forma pauperis^ 
Subsequent iusolvenoy ol plaintiff— Receiver 
in insolvency if can continue snit undsrr said 
permission. Sec RECEIVER, No. 1, 16 A.L.J. 
440. 

Insolvency Proceedlogi. 

Claim to goods seized by Official Assignee 
after adjudication dismissed on merits-- Suit for 
same relief, maintainability of —Presidency 
Toimis Insolvency Act^ 8. 7. Hajeo Abdul 
Latheef Sahib v The Official Assignee of 
Madras. 40 M. 1173 = 44 lad. Cas. 847. 
See Final Part, 1917. Col. 603. 

Iniolvent. 

(1) AjyplicanVs debts being less than Rs. €00 
— No application for execution pending at 
the date of filing of petition to be declared 
insolvtnt. 

S was declared an insolvent on his own 
petition. In appeared that his debts were less 
than Rs. £00, and no application for execution 
of any decree was pending against him. On 
the appeal of one of the creditors the order of 
adjudioaoion was set aside us illegal. Mola v. 
Shah Baz, 93 P L R 1918. 

WILBERFORCE, J. 

(2) Sale of property by— Er quiry into fraudu- 
lent nature or otherwise of— Right of suit by 
aggrieved j'arty. See PRESIDENCY TOWNS 
INSOLVENCY ACT fill OP 3909), No. 7, 22 G. 
W.N. 335. 

(3) Suit by undischarged insolvent — Security 
for costs if can bo demanded of him. Soe 
SECURITY FOB Costs, No. 1, 22 C W.N. 1018. 

Instalment. 

Mortgage bond made up of principal and 
prospective intere.ib — Stipulation to pay by 
instalments— Default in payment of instal- 
ments. See Mortgage (General), No. 8, 
45 Iqd. Cas. 722. 

Instalment Bond. 

Limitation Act OX of 1908), Sch, I. 
Art. 75— Bond— Payable by instalimnls— 
Power to sue for whole amaunt on^default 
of payment? t. 

An instalment bond executed on February 
23rd, 1909. was payable in five, annual instal- 
ments. There was a provision that, in default 
of payment of any instalment, the creditor 
would have the powut to sue for the entire 
amount in a lump dum* Nothing having been 
paid on aopount of the first two instalments, 
the creditor brought a suit lot the recovery of 
the BUhseqoent instalments^ The Small Cause 
Court held that the suit was barred : Held in 
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levtsion, that the suit ^aa within linie*. 
Mohan Lai v. Tlka Ram, 16 A.Ii.J. 929 p»47' 
Ind, Cat. 926. 

RAOOF, J. 

Refermces-.—aO k. 133, F.i 36 A. 4i!e 
16 iDd. Oaa. 856, Dist. 

Initalment Decree. «• • 

(1) Whole decree becoming payable on failure 
to pay two instalments— Failure to pay— 
Acceptance after due date. 

An instalment decree fixed the dates po 
which the several instdlmonts were to be paid : 
and it provided that on failure to pay any two 
instalments on the fixed dates, the whole of 
the decree beoame payable at onoe. The first 
instalment was not paid on the due date but 
was paid off before the second instalment fell 
due. There was a further default in paying 
the amount of the second instalment on the 
due date. The decree-holder thereupon applied 
to reoover the wboje amount of his debt 
remaining unpaid : 

Reid, rojeoting the application, that the real 
intention of the parties was that before tha 
penalty could be enforced two instalments 
must be in arrears together, whereas in tha 
present case, only one instalment was in 
arrears. Subvaya Yenkappa. Hegde v. 
Sumbaya Hegde, 20 Bom LR 335 = 42 8.304 
= 45 Ind. Gas. 561. 

BEAMAN and HEATON, JJ. 

Reference I — 27 B. 1, R, 

(2) Whole amount becoming due on failure 
to pay one instalment when second became due 
—Limitation. See EXECUTION OF DECREE, 
No. 7. 20 Bom. L.R. 773. 

(.3) Default and subsequent payment— 
Whether aoceptance means waiver of default 
provision. See EXECUTION OF DECREE, 
No. 20. 45 Ind. Cas. 324. 

Intention. 

Question of fact— Examination of intention 
— Specific Relief Act, S. 42 — Declaratory 
suit by trespasser, not maintainable. 

The question with what intention a person 
*'did a certain act can hardly be said to be any- 
thing but a question of fact. The question "of 
intention must be examined with reference to 
Bubsequent acta of the person alleged to have 
that intention. 

The Bpecifio Relief Act does not contemplate 
an action, by a person not having a title. A 
treupasser cannot sue for a declaration that he 
is a trespasBor. Raghablr Prasad v. Mlsrl 
Kahar, 45 Ind. Gas. 303. 

ROE and IMAM, JJ. 

Interest. 

(1) Decretal amount paid in part—Judgnuni^ 
debtor alleging it to be whole— Whether 
liability to pay interest on whole— Applica- 
iion of Civ, Pro. Code (Act V of 1908), 
0. XXIV, rr. 1, 2. 6. * , 
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A deor^ tot dovret tot Be. 5.000 with interest 
and eeats was passed in favour of the widow of 
a deceased Muhammadan realisable ffom .his 
estate in the bands of ^is hehrs. The judgment- 
dehtora in execution proceedings objected that 
the widow could get the decree executed for 
three-fourths of the amount only* the decree- 
holder being entitled to one-fourth of the estate 
aa heir. The judgment-debtors deposited 
tbree- fourths of the amount with interests and 
oosts while taking the objection. The objection 
was overruled up to the High Gour^. Upon the 
decree-holder claiming interest on the fall 
amount unjiil three monthif after the decision 
of the High Court, held that the amount 
deposited in Court might have been immedi- 
ately on deposit paid out to the decree holder 
in part discharge of her claim and the judg- 
ment-debtors were relieved from paying interest 
on that amount. Amtul Habib v. Muhammad 
Yusuf, 16 A.L.J. 16»40 A. Ind. Oas. 

520. 

HiCHABDS. O.J. anc^BANERJI, J. 

(3) Mortgage decree ~ Mortgage executed by 
widow and next reversioner --Decree against 
boih^Bxecution, application for^ against 
both—'Ooiection as to interest after period 
of grace by widow -- Widow, D^.aih of, 
pending ^xrxution- Next reversioner, t/can 
raise same obfeciion subsequently — Decree 
absolute— Further interest, 

A Hindu widow, in posHcssion of her hus- 
band's estate, and 13, the next reversioner, 
jointly executed a mortgage bond on whioh the 
orediicr obtained a decree against both and 
executed the same against both, claiming 
interest at the bond rate until actual payment. 
A alone made an objection aa regards interest 
subsequent to the period of grace, but her 
objection was disallowed. Pending execu- 
tion, A died and B was substituted in her 
place. B then filed a fresh objection on the 
ground that the deoree-bolder was not entitled 
to interest after the period of grace under the 
terms of tbc decree. About the same time, 
he filed an application for the amendment of 
the decree on the ground that it was not in 
aooordauoe with the judgmeut. Held, that B 
was entitled to defend his newly acquired title 
by all moans accessible to his new character. 

The proper period for allowing further inter- 
est after the period of grace, would be when the 
decree absolute is made. If the decree absolute 
does not contain any mention of interest, it 
should be oonsidered as disallowed. Udit 
Marayan v. Jasoda Sahun. 37 C.L.J. 576 » 46 
Ind. Cas. 469. 

CHATTERJBE and WaLMSLEY, 7J. 

Beferenee 34 C. 150^5 C.L.J. 106, R, 

(3) Compound interest — Courtis power to give 
relief when money-lender not shown to have 
taken undue advantage of his positson. 

It is diffionlt for a Court of Justice to give 
nliet on grounds of simple hardship, in the 
absence of any evidence to show that the 
i money-lender had unduly taken advantage of 
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* , 

hie position even when the transaotioh apjj^ehViii. 
to be undoubtedly improvident. 

The opinion of the Chief Court afflrmibg tlfut 
of the Divisional Judge that the plaintiff in 
redemption suit w^s bound by the mortgagor’s^ 
Qontraot to pay compound interest at 35 pet 
cent, per annum was upheld. Aziz Khan Y. 
Danl«hand. 33 O.W N. 180»165 P.W R. 1918 
«101 P.R. 1918 (P.G.). 

Viscount Haldane, Loud Dunedin, 
LORD SUMNER. SIR JOHN BDOB and 
Mr. ameer all 

(4) Payable in paddy — Mortgage— Charge o» 
immoveable property— Penal rate of— 
Eaforceabilily of— Contract Act (1873), 
8 . 74. 

A suit on a mortgage the interest on which 
is payable in paddy is clearly a suit to enforce 
a charge of money on immoveable property. 

A Court may reduce a penal cate of interest 
on a mortgage bond but it cannot exclude it 
altegether. Halshikeah Singh v. LakhI Naratn 
Singh, 46 Ind. Cas. 384. 

Fletcher and smither, j.t, 

(5) Interest, reasonable rate of— Security, 
how far cff*>cts question Ghannu Lai Vt 
Muisammat Raj Kuar, 30 O.C. 318»43 Ind. 
Cas. 395. Sea Pinal Part, 1917, Col. 505. 

(6) When enhanced rats on default not penal 
— Respondent* 8 right to support the decree 
under appeal without filing cross objections, 
eU, 

Held, that an enhanced rate of interest la 
case of default in payment either of principal or 
interest on due date is not penal if it is reason- 
able and normal one. though it is good deal 
higher than the original rate. 

So where a bond debt payable by two instal- 
ments on which interest was charged in advance 
at the rate of about two per cent, per annum 
and it was chargeable at the rate of twelve per 
cent, per annum in addition to chilkana at 
one anna per rupee, the enhanced rate was not 
considered unreasonable (a), 

Chilk xna at one anua per rupee is charged in 
the Multan District, but it is not usual to 
charge it in such oases like the present one. 

Held, also, that a party, who is oontont to 
accept the lower Court's decision .p can without 
filing a cross- appeal or oross-objeotious resist an 
appeal from that decision on the ground that 
the decree errs in favour of the appellant and 
should therefore be not disturbed. 

On. the above principle the Chief Court 
refused to roduoe the amount of interest allowed 
by the lower appellate Court at the rate of six 
per cent, per annum from the date of the bond 
as it was far less than the amount which could 
legally bo decreed against the defendant by 
oaloulating the interest at the rate of twelve per 
cent, per annum from the date of the default. 
Mohammad All v. Parma Hand, 48 P.W.B,. 
1918=^135 P.L.B. ]918=:45 Ind. Cas. 333. 
CHBVIS and LBBLIE-JONES, JJ. 

Referencee :—{a) 36 B 16i ; 86 M. 343. B- 
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(6-a) On anearA of rent, from whafc date to 
be oaloulated. See BBN. AOT VIII OF 1885 
fTBNANCY), No. 9i-a, 45 lod Oas. 683. 

(7) Agra Teoaooy Aot'— Suit by oo-owner for 
■hare of profile — Whether Lambardar liable to 
pay interest. See U. P. Aot II OF 1901 (AOBA 
Tenancy), No. 19, 44 Ind. Oas. 416. 

(8) Rule as to award of. Bee APPEAL 
(General). No. 27, 35 M.L.J. 169. 

(9) Loan of money at high rate of interest 
for agreement to labour without pay for two 
years — Provision for repayment of principal 
-vfith enbanoed interest in case of default to 
work on any day— 'Provision as to interest if 
separable from other portions of oontraot. Bee 
CONTRACT ACT, No. 17 a, 3 Pat. L.J- 413. 

(10) Decree in mortgage suits, Appeal or 
oroBS-objeotion— Court-fee, Calculation of — 
Amount on date of decree to be basis — Future 
interest not to be taken into aooount. Bee 
Court FEES, No. 3. 3 Pat. L.J. 443. 

(11) Mortgage bond taken in satisfaction of 
decree— Suit under mortgage for accounts — 
Interest awarded by Court on principal amount 
of original decree — Claim for interest on 
amount of consolidated amount of bond given 
in satisfaction of decree. Bee DBKKHAN AGRI- 
CULTURISTS* RELIEF ACT, No. 1. 30 Bom. 
L.B. 469. 

(13) Mortgage by father for necessity — 
Stipulation for high rate of interest — Sons if 
bound to pay such high rate. See HINDU 
Law (ALIENATION), No. 3, 40 Ind. Cas. 369. 

(18) Debt contracted by Hindu father on 
credit of family property — Discretion of Court, 
Reasonable exercise of— Appellate Court, Inter- 
ference by. Bee HINDU LAW (DEBTS), 
No. 11. 31 O C. 265. 

(14) Plea of stipulation being in part a 
penalty — Plea one of laot — Plea non to be raised 
for first time in appeal. See HINDU Law 
(DEBTS). No. S, 14 N.L.R 41. 

(15) Penalty — Compound interest at enhan- 
ced rate, how to be relieved against. See HINDU 
Law (Impartible Estates], 7 L.W. 36. 

(16-o) Loan to widow for legal necessity— 
High«T.ine, U^covery of — Reasonable rale, See 
Hindu Law (Widow), No. ll-c, 47 Ind. Cas. 
106. 

(16) Arrears of rent — Interest at 6l per cent 
per menAt;m on arrears. Stipulation atf to — 
Stipulation if ptmalty. See LANDLORD AND 
Tenant. No. 34, 13 ind Cas 614. 

(17) Surrender by occupancy tenant to land- 
lord for oorisideration— Heir of tenant put in j 
poisession by Revisuue Officer— Landlord’s 
right to recover puroha£:e money with interest 
—Suit for refund if lies in Civil Court. Bee 
Landlord and tenant. No. 66, i4 N.L.R. 
135. 

(18) Hypothecation bond— Provision lor pay- 
^meut by instalments— Farther provision for 


I InUreift— (OofieftuM). 

payment of whole amoaot on defanlt— Bnbim* 
oed interest if claimable without proFiplVi 
demand. See LIMITATION AOT (1906)» 
No. 137, (1918) M;W.N. 686. * 

(18-a) Annuity under* terms of a Wa^, 00| 
Award of. Bee MAHOMEOAN LAW (WAqF)» 
No. 6, 87 Ind. Cas. 904. 

(19) Ancestral tradb carried on for minoi'fl 
benefit — No personal liability for debts— 
Interest though not stipulated for yet reooyet- 
able as damages. Bee MINOR, No. 3. 93 
C.W.N. 488*. 

(30) Provision in mortgage-deed, for part- pay. 
ment of mortgage money— Tender made after 
demand by mortgagee, Validity of — Rebate of 
interest. See MORTGAGE (GENERAL), No. 19, 
83 P.W.R. 1918. 

(20>a) Bate of, in a mortgage decree from 
date fixed for payment to date of realisation— 
Disoretion of Court to allow — Contractual rate 
when can be allowed. See MORTGAGE 
(INTEREST), 47 Ind.^^Cas. 701, 

(31) Mortgage, covenant in, to pay com- 
pound interest with six monthly rests if amount 
not paid within a year, if penal— Interest, 
High rate of, if hard and unoonsoionable. See 
Mortgage Suit, No. 2, 47 ind. Cas. 649. 

(33) Pre-emption suit — Joinder of olaims 
— InteroBt to which pro-emptor is entitled— 
Money left with vendee out of sale prioe— 
Vendee’s failure to disoharge euoumbranoe— 
Right to set ofi. See PRE BMPTION, No, 19, 
21 O.C, 369. ® 

(33) Deposit in Court by mortgagor of more 
amount than that duo— Deposit if a valid tender 
—Mortgagor’s right to interest on amount so 
deposited. See TRANSFER OF PROPERTY AOT, 
No. 64. 34 M.L J 439. 

(34) Offer by mortgagor to repay debt— Asser- 
tiou by mortgagee of absolute right to property 
— Tender if dispensed with — Amount not paid 
by mortgagor— Exoneration of mortgagor from 
payment of interest. See TRANSFER OF PRO- 
PERTY ACT, No, 67, 34 M.L.J. 488. 

(25) Deposit of mortgage-money before notioe 
but after institution of suit— Deposit if effectual 
to prevent interest from running. See TRANS- 
FER OF Property act, No. 63, 35 M.L. J. 
605. 

(36) Liability of trustee of public trust to pay 
compound. See TRUSTS ACT, No. i, (1918) 
M.W.N. 5^6. 

(37) Executor not paying arreari of income— 
Delay in rendering aooount— Liability of exe- 
outor to pay interest ou arrears. See WILL, 
No. 9, 7 L.W. 613. 

Interlocutory Order. 

(1) Order accepting security tendered by 
deoree-boldet and delivering possession to him 
not an— Appeal lies against order. Sea APPEAL 
(GeneraL)i No. 14, 32 C.W.N. 667. , 
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(3) When oan be iatetferad with in revision. 
See ClV. PRO. OODB (1908). Mo. 163. 48 Ind. 
Gas. 664. 

(3) Interferenoe withs in revision— OiVi Pro. 
Code (l908)t 8. 115. See REVISION, Mo. 16 a. 
47 Ind. Gas. 676. 

(4) Appeal from fioaL decree competent— 
Other remedies open — No inteference by High 
Gonrt with interlocutory orders in suit. See 
BBVIBION, No. 39, 130 P.W.R 1918 

(5> Interference with, by Chief Pourt. See 
Revision, Nc. 35. 59 P L R. 1918. 

Interpretation of Statutes 

Htadtnga of chapters-^ Description of sseiiona 
• tn the margin. 

Held that reliance cannot bo placed upon the 
"headings’* of chapters or descriptions given of 
srotions in the margin of the same. AJnail 
Kuar V. Payag Singh, 46 Ind. Cas 534. 

Knox, j. , 

Interrogatorlea. 

(l) Code of Civil Procedure {Act V of 1908), 
O XI. rr 6, 7, 31 ^Practice -^Interroga^ 
toriH — Suit fot breach of contt act— Irrele 
vane interrogator f/ 

A su't was brought to recover d imagoB lot 
breach of contract. The defendant put in a 
list of ton interrogatories (or the plaintifi to 
answor. The interrogatories being served on 
the plaintiff, the plaintiff appeared in Court, 
answered t^ee and objected to the rest as 
being irrelevant. Lifter on the defendant put 
in an application in which it was prayed that • 
the plaintiff be ordered to answer the remain 
mg inierrogatories and the Court thereupon 
passed ac^ ex patte order to this effect. " The 
plaintiff be asked to answer the interrogatories | 
If ho fails tn coraciy. ho will do so at his own | 
risk * The plaintiff subsequently present rd ! 
another application in whioh tbo Court was i 
asked to re consider the ex pirte order and in | 
which the former objection was reiterated > 
The Court rt fused to re consider the ex parte | 
Older and said that the ordtr was noi " pte 
judicial to iihe plaintiff ' Pho adendint then ^ 
put Hi iU application a king t ho Court to ' 
dismibS ihe suit, which was rben set down for ; 
hearing on a subteque* i dt o On that date, | 
the Court held that the interroeatorif s were > 
not irrelLvaiiii. and without giving the plainti0 | 
a further opportunity of an'^wering 'him, it ! 
proceeded to dismiss the suit Held that the i 
order of the Court was wrong inars&iuoh ai) it ; 
was not 3U9tiIi'^d by anything in O. XI of the | 
Code of Civil Procedure in postponing its | 
adjudication on the question whether the I 
interrogalorioB were relevant or not to the date ! 
of hearing and then musing the plaiutifi the | 
option of complying, or refusing to comply with | 
a clear and spooifio order directing him to ! 
answer such interrogatories as might be held to ' 
be relevant. • 

Held, also, that an objection under r. 6 of 
Qb XI required adjudication by the Court, that 


IttleprogAlqr lag - (Ooneluded ) . 

tha rule gave the plaintiff an alternative mnedjr 
and not that he was to ask the interrogatorlea' 
to which be objected to be struck out. Bha(- 
«aa Das Goodka v. Ram Kumar Ramsihwar 
Das, 16 A.L.J. 763-46 Ind. Cas. 660. 

BANEBJI and PiaoOTT, 'jJ, 

(3) Xnswers to. if regarded in India as a 
codicil or will — Value of such answers in 
India. See HINDU LAW (WILD), No. 3. 47 
Ind. Cas. 611. 

Intestacy, 

Partial intestacy, Effect of. See WlLL^ 
No. 14. 31 0.0. 374. 

Irrigation. 

Interference with right of — Continuing 
wrong. See REMAND, No. 5, 177 P.W.R. 
1918. 

Irrigation Geii. 

Bee Mad. ACT VII OP 1863. 

Irrigation Right. 

Private water course from slate oanal, From* 

I — Dispute to — Government if a neotssary 
j party — Canal deparlment^ if can ooufor 
petmaneut rights without proceeding under 
S, 30 or 8, 33 of Canal Aot (1890) — Interierenoe 
with, a oontinuing wrong within (be meaning 
of 8. 33. Limitation Aot (1908). Bee REMAND, 
No. 6. 177 P.W.R. 1918. 

Isioes. 

Agreement of partite as to the issue on 
which the Court to decide the case — Find- 
ing of the Court on (hat issue— Whether 
parties can raise new issues in second 
appeal. 

Where parties settled the point on which 
the Court must decide a case, and the Court 
decided the cane on tbo agreed issue, it is open 
for parties, in second appeal to press the case 
oil new issues. Halodbar Halo v, Kail 
Poionno Bain Roy, 4.3 Ind. Cas. IS. 

FLETCHER and NEWBOULD, JJ. 

Reference 14 W.R. 368. R, 

Jaghlr. • * 

(1) Ccstifi'jaie bolder of Jagir— Whether 
liable to fO'Sharers. See CONTRACT »ACT, 
Mo, 86, 43 trid, Cas. 933. 

(3) Porlinns cf, Transfer of, if sale or grant 
of tenure — Repimmbility, Burden of proof as to, 
on whom lie^ See RescMPTION, No. 3, 
46 ind. Ca-. 888. 

Jalkar. 

Soe FISHERY. 

Joint Decreo. 

Co- reversioners impleaded as defendants 
in suit against alienee of Hindu widow— No 
diiolaimer by oo-reverBionera of position of 
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■Jolat Deor^a— (COfMlu^). 

defendants and no endeavour to be made 
plaintiffs — Bight of such revetflionera to bene&t 
of relief given to plaintiff on paying proper 
Court-fee. See HINDU LAW (BEVEBB10NBR8), 
No. 3, 35 M.L. J. 153. 

Joint Ownera. 

See Go-sharers. 

Joint Poiieealon. 

Suit for— Co- sharer, Erection of shed by, on 
portion of joint properly — Joint possession, 
Suit by other oo-sharers. Maintainability of. 
See c6-SHARERS,No. 5, 46 Ind. Cas. 496. 

Jontak Raolau Bvittl. 

Gift to Ranis of family by Raja of joutak 
ranian britti reciting similar previous graute— 
Condition restraining alienation by future 
Rams and enjoyment of profits only given — 
Rule of Buooession to britti ptesoribod — Essen- 
tials and validity of usage oreating fapaily 
custom of succession. See GRANT, No. 1, 45 
0. B35. 

Judge. 

G) A grefitnent of parlies as to the issue on 
which the Court to decide the case--^ Whether 
Court bound to go outside the seliled issue. 
Where parties settle the point on which the 
case to be deeided, tho Judge is not bound 
to go outside tho points orcssed before him. 
Halodhar Male v. Kali Proionno Baau Boy, 
43 Ind. Gas. 18. 

FLETCHER and NEWROULD, JJ. 

(91 Appointment of, as additional Judges, 
Validity of. See GOVERNMENT OF INDIA 
ACT (1915), 33 M.L.J. 787. 

(3) His knowledge of oharaoter of parties, if 
could be relird upon in dcoiding case. See 
PRACTICE AND PROCEDURE, No. 1, 45 Ind. 
Cas. 7.34. 

(4) L.sues, Finding as to, by a predecessor — 
Successor if bound to aooopt. Bee PRACTICE 
AND Procedure, No. 2, 47 Ind. Cas. 556. 

Judgment- 

{h Ctv .Pro. Code (Act V of 1808), O. XLI, 
r. 31 — Judgment in appeal — Appellate 
Court— 'Contents of judgment. 

O.'XLl, r. 31 of the Civ. Pro. Code, in tends 
anu nquims that there should bo som? state- 
ment., however brief, by tho appellate Judge to 
show that he ba-t oxeroised his own mind 
indepeudeutiy cn the question involved in tbo 
appeal. A litigant is entitled as of right to a 
first appeal ; and that involves that he is 
entitled to know, bowevor briefly, the reasons 
wbiob have moved tho appellate Judge to his 
conclitsion. Ganpati Rana Kojapuve v. 
Sevakratu MaDiukhrain, 20 Bom. L.R. 461 « 
47 1ud, Cas. 161. 

BATCHELOR. A.C.J. and KEMP, J. 
Ra/arances 22 M. 12 ; 1 Bom. L.Ruit490i F» 


Jadgmdiil;— (ConRffiMj)., 

(2) Written and signed ftp Judge toha ^ hsturd 
ease — Pronouncement u/, by his eolleggUSrr 
Validity of--Civ. Pro, Code P9v 

‘ 0. XX. r 2. . 

Where a Judge who heard the .oas^ having 
written and signed hia judgment foiiud it 
inconvenient to himself, having regard to other 
publio duties he bad to disoharge, to be 
present in the Court-house for the purpose 
of pconounoiog the judgment to written and 
signed by him and invited his colleague a JuJga 
presiding in another Court to read iu open Court 
the judgmebt that he had written and 'signed. 

field, that the •judgment did not become 
invalid merely on that ground and that even if 
this procedure was unauthorised by the terms 
of tho Civ. Pro. Code, B. 99 clearly covered the 
case, as it was a mere irregularity not affecting 
the merits, AH Bux v. Khldlr Ahmad, 46 lo'd. 
Cas. 618. 

Fletcher and Shamsul Huoa, jj, 

( 3 | Obtained by false evidence and suppression 
of it — Suit to set aside such judgment^ if 
lies. 

No suit will lie to sat. aside a judgment on the 
ground that it bad been obtained by perjured 
evidsnoe tendered at the trial and by the 
suppression of evidence. Kadirvelu Nafnar 
V. Kapposwaml Naickep, 34 M.L.J 590 » 23 
M.L.T. 372«.8 L.W. 103=-41 M. 743*(1918> 
M.W.N. 514 = 45 Ind. Cas. 774 (F.B.). 

Wallis, cj., Sadasjva aiyar and 
Bpencer. jj. 

References 29 M. 179, overruled ; 38 M. 
203 ; 16 C. W.N. 1002 ; 37 A. 635.*F. 

(4; Judgment without points for determina^ 
lion and decist07i thereon, legality of. 

Where a judgment of a Court of first appeal 
did not contain the points for determination 
nor its rlocision thoreon bnt corisistccf only of a 
general statement by the Judge that be had 
careiully oonsidt^red the record and found no 
reason to inferfore with the coDolusions arrived 
at by the trial Court, held, that the judgment 
was not in accordance with law. Batj Nath v. 
Kayastha Patshala, 2l 0.0. 309. 

Kanhaiya Lal, a j.c. 

References 8 O.C. 290 ; 9 O C. 32, JR. 

(5) Order refusing leave to defendant to file 
written statement, if judgment within ol. 15 
of Letters Patent Bee APPEAL (GENERAL), 
No. 2, 45 0. 818 

(6) Appellate Court, Of— Suit for confirmation 
of poS(>p6sion and deolaration of title — Possee- 
sipn and title, Question of, not gone into by 
appellate Court— Judgment, Validity of. See 
APPEAL (General), No. 2l. 46 Ind. Cas. 398. 

(7) Statement in, oonoerning not raised bu(> 
left open, inadvisability of making. See GIV. 
PRO. CODE (1908). No. 389, 45 Ind. Cas, 913- 

(8) Suit to register will — Judgment based on 
Btatements made before registering olGdoor— No 
further evidence taken by Court — Judgment 
invalid. See BviDENCB AOT, tjo. 68, 84 H.L- 
J. 636. 
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(9) Of «ubordiii»te Oenri— Irrelevant matter 
in it— -Hiffb Court, if oan order auoh matter to 
be expunged. » See HlSH COURT (POWBBS 
OF). No. 1, 36 M.L.J. 368.* 

UO) Diamissal of appeal without investiga- 
tion of merits. Bee LETTERS PATENT 
(CALCUTTA). No. 1, 38 O.L.J. 205. 

(11/ Order of single *Judge of High Court 
staying oriminal trial— Order not final adjudi- 
oation of rights of parties— Order not a judg. 
mentjinderol. 10 of Patna Letters Patent. See 
LETTERS Patent (Patna), d Pat. L.J. 609. 

(13) Judgments in orimioftl trials, evidentiary 
value of. See PRINCIPAL AND AOBNT, No. 2, 
40 Ind. Cas. 452. 

dodgment- debtor. 

Non -transferable oooupanoy holding, Fur- 
ohaser of, if a representative of, under S. 47, 
Civ. Pro. Code (1909) — Execution sale, if oan 
objeot to — O XXT, t. TOO, Proceedings under, 
if entitled to maintain. See EXECUTION 
Sale. No. 4-fl, 3 Pat. L.J. 679. 

Judicial lot. 

Sea ADMINISTRATIVE ORDER. 

Judicial Pre^cedents. 

High Court, Deoisions— Subordinate Courts 
in Cautral Provinces noi bound by, but by trbe 
dcoision of tho Judicial Commissioner’s Court, 
See OASB LAW, 46 lad. Gas. 902. 

Judicial PVoceedfag. 

Enquiry under Bengal Land Registration 
Act fVII of 1876), if judicial proceeding — 
Evidence Act {1 of lfe72>, S ^-—Covipromise 
restraining powers of transfer of widow. 
Interpretation of. 

An enquiry under the Bengal Land Registra- 
tion Aot for the purpose of registration of lival 
claimants is a judicial proceeding regard being 
had to the definition of the term Court within 
the meaning of S. 3, Evidence Aot 

A compromise petition filed in a land registra- 
tion dispute between a Hindu widow and her 
husband’s revorsionera to the efieot that any 
transfer made by the widow would be null and 
void and would not in any way pcejudtct3 tho 
right of the reversioners and tbeir heirs and 
representatives must bo construed to give tbe 
widow a life-estate with such powers and 
limitations as are vested in a Hindu widow and 
not as disabling her from doalin<{ with the pro- 
perty as a Hindu widow under thef Hindu, Law, 
Sam A Singh v. Harakhdharl Singh, 47 Ind. 
Cas. 710. 

JWALA Prasad and Coutts, jj. 

Reference 8 C. 224, R. 

Judicial Separation. 

Burmone Buddhist Law, No judioial separa- 
tion in — Grim. Pro. Code (1898), S. 4§8, Order 
under, same efieot as order for. See Grim. 
Pro. code (1898), No. 12, 46 Ind. Cas. 620. 


1.— General. 

3. — OP CIVIL Courts. 

8.— Of Civil and Revenue Ooubts*^ 

4. — Op Civil or Revenue Courts. 

6.— OP Criminal Courts, 

6.— Op revenue Courts. 

it— General. 

(1) Application for commutation of rent made 
to Sub Divisional Officer under S- 40, 
Bengal Tenancy Act-^ Jurisdiction of such 
officer to transfer it to Settlement Officer’-'^ 
Decision by Assistant Settlement Offumr if 
legal-^Bengal Tenancy Act, S. iO-^ Juris- 
diction of Civil Court’^ Jurisdiction of 
Revenue Court-^ Validity of order made 
without jurisdiction, 

A Sub Divisional Ofiloer to whom a tenant 
applies for commutation of his rent under 
B. 40, Bengal Tenancy Aot, is not competenii 
to transfer the application to the Settlement 
Oifficer, as tbe ofiioor ** mentioned in sub-S. 3 
0/8. 40 is the officer who reoetved the applica- 
tion from the applicant. 

Though a Civil Court is not competent to 
examine the propriety of an order of commuta- 
tion made with jurisdiction under 8. 40, 
Bengal Tenancy Aot (a), yut if a question of 
jurisdiction arises, it is iDOumbout upon tbe 
Civil Court to satisfy itse-lf that the order is 
made with jurisdiction, for an order made 
without jurisdiction is a nullity and does not 
afieot the rights and obligation.s of the parties(&). 

So where an appHcalion was made to a Sub- 
Divisioual Ofiioer under B. 40 of the Aot, but 
be transferred it to tbo Bottleinent Olfioer, who 
again transferred it to tbe Asc^istant S'^ttlemant 
Ofiioer and tbe Assistant Settlement Officer 
heard it on the merits and made an order of 
commutation, held that the order of the Assist- 
ant Settlement Ofiioer wa<i made without 
.lurisdiotion. Jadu Nath Manua v. PrAD 
Krishna Daa, 45 C. 769==:27 C L.J. d69»46 
Ind. Gas 455. 

M00KEU.)BP2 and WaLMSDEV, JJ. 

Re/frences (u) 3 C.W.N. 311, R. (b) 21 
C L J. 487. R. 

! (2) Money paid out of Court under illegal 

order madr without jurisdiction — Must be 
brought back in*o Court. S^rendr^ Nath 
Goswamt v. Bankslhadan Goiwaml, 24 Q.L. 
J. 533^36 Ind. Cad, 157«2i C W.N. 160. 
See Pina! Pan, 1916. CoL 863. « 

^3) Nizam* s Stamp Law — Promissory note 
executed in the Nizam*s Dominions but 
stamped only with a British Stamps Suit 
lies in British Court on the promissory note 
Stamp Act (II of IHOS), S. 35. 

Thu defeAdant executed, in the Nizam’s 
D^mtuions, a promissory nolo id favour of 
tbe piaintifi It was stamped with a British 
Stamp and not with a Hyderabad Stamp which ' 
was required by the law of the Hyderabad 
State. Theplaintif! having sued to recover on 
the promissory note iu a Court of British 
India : 
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JurlsdlctiM^iOminwd) , 

1.— GeneraI-^(Con<p»MW<J). 

Bsldf that the BEitish Oourt was ooxnpeteot 
to adjudioate upon the olaim, inasmuch as the 
Hyderabad law did not render auob a promis- 
sory note void. 

If the law of the foreign country in which 
the document was executed provides no more 
than that the agreement shall not be rdbeived 
in evi^occGi bociiuso it is not stamped, then the 
agreement may be sued upon and enforced in 
a Court iu British India, but if the law of the 
foreigi 3 country provides that, by reason of tbe 
want of stamp, the agreement itself which is 
contained in tbe unstamped document shall be 
void, then the plaintiff cannot succeed in a 
Court of British Indr^ : English cases reviewed. 
Ohondtrani OhatrahhuJ Marwadl v. Sadatuk i 
Savatram Marwadl, 20 Bern LiR 464»42B. 
629*46 Ind. Gas. 174. 

Batchblob. a.g.j. and Shah, ti. 

(4) Civ. Pro. Code {Act V of 1908), 8s, 20. i 

cU fc), ^1— Cause of action. « i 

The opposite party sued tbe petitiooer ! 
company in the Court at Feui upon two policies | 
of life insurance issued by them to his deceased I 
father. The assured sent proposal forms for j 
the policies from seme place in tbe Chittagong j 
District to the Head Office of the Company at 
Calcutta, where the pol’ciea were made out and 
despatched to the assured, who subsequently 
died within tbe local limits of the Court of 
Feni iu the District of Noakhali. The trial 
Court and on appeal the District Judge held 
that the death of the assured being a part of 
the plaintiff's cause of action and it having 
taken place within its local limits, the Court at 
Feni had jarisdiction. 

Beld -That in the absence of anything to 
show that ihero had been a failure of justice, 
the trial cannot, in view of S. 21 of the Civ. 
Pro. Code, bo net aside as vritbout jurisdiction. 

Per Richardson^ J.—(SembZe;— The Court at 
Feni had junsdiciion under S 20, ol. (c) of the 
Code. The Bengal Provident and Iniur- 
ance Co , Ltd. v Kamlnl Kumar Choudhary, 

32 C W.N. 517 = 44 Ind. Cas. 694. 

RICHARDSON and BEACHGROPT, JJ. 

Retermcas -34 A. 49 ; Bank of England v. 
Vaghans, (lb91| A C. 107 ; 23 C. 60.4 ; 14 C. 
9.56 ,'411 B. 1,26 ; 27 M. 191 ; Ga^tUayidv, Cham- 
pion, 7 T R. 205 ; 1 C.W.N. 136 ; 24 C. 661; 

31 C. 3il, R. 

I 

(5) Contract — Sale, ayut purchase of cotton 
and grain - Pukka arbat system — Jurisdic- 
tion-- Peace of tindition of accounts 

Plain|iiff.4. rfcidontf. of Bareilly, sued in the 
Bareilly Oouri defrndaiitP, commission ageuis 
at Bombas , on m.ti alb.g^d contract wi«h the 
plaintiffs on the ar/iaf system, whereby 

they siaied that titio luts agreed to render 

accounts at Barielly and that according to the 
custom of tbe trade under the pukha arhat 
eysteio, tbe Bareilly Court had jurisdiction to 
try the suit. Defendants pleaded that the 
oontrant was made at Bombay, the account 
was to be rendeted at Bombay and the amount 


JuriMdlcHoa^{Oonti!fku§dh 
Oenaral— (Confinitfd). 

was payable at Bombay. The plaintiff; 

! however, gave no evideooe of the oontraot. 

Held that, under t|ie ciroumstanoes, the 
I Bombay Courts had jurisdiction and the plaint* 

; ifl’s suit was rightly dismissed. Lalta Praiack 
Y Ram Sarop, 40 Ind. Cas 505. 

TUDBALL and BAFIQUB. JJ. 

' (6) Bengal, N.W P. and Assam Civil Cotfrfa 

Act (XII of 1867), 8* 21 (a)--Suii, Valuation 
of. at mpre than Rs. 6,00Q^App§al offainet, 
to District Judge— Consent of parties, if can 
confer jurisdtetion — Objection Jo jurisdic- 
tion when to be taken. 

A Budordinate Judge decreed ex parte a 
suit for recovery of money on the basis of a 
mortgage valued at more than Rs. 6,000 add 
also dismissed an application by the defendant 
for re-hearing under O. IX, r. 13, Civ. Pro. 
Code. 

Against the order dismissing his application 
under O. IX, r. 3. .the defendant preferred 
an appeal to tbe District Judge, and no 
objection was raised by the parties as to tbe 
jurisdiction of the District Judge who decreed 
the appeal 

Held, (1) that, tbe District Judg^ bad no 
jurisdiction to entertain the appeal by virtue of 
the provisions of 8. 21, ol. (ai nf the Bengal, 

I N.W.P. and Assam Civil Courts Aot, and hie 
order was a nullity and void ; 

(2) that the fact of tbe plaintiff not having 
raised any objection in the appeal did not estop 
, him from raising it before the High Court inas- 
much as tbe consent of parties cafanot confer 
jurisdiction where there is an inherent want of 
juried iotioD, and the objection can be taken at 
any time. 

Where a Court has no inherent jurisdiction to 
try a case it cannot pronounce any decree and if 
it does pronounce a decree that, decree is null 
and void. On tbe other hand if a Court has 
jurisdiction and the law requires some prelimi- 
nary oonditiotiB lo be observed anoillxrv to such 
jurisdiction being exoren-td the parties may 
waive these oouditious and in that event the 
jurisdiction cannot bo impeached on the ground 
of irregularity in tbe exercjSM of the Ci'urt's 

I 'urisdiction Raghu Singh v. Uiuf All, 45 

nd. Cas. 920 = 4 Put. L.W 446. 

CHAPMAN and ATKINSON, JJ, 

(7) Decree - Suit lo set n^tde— Jurisdiction— - 
Inferior Court, if competent to tiv—Form of 
decree in such suit. Arunnchalaro Chetty v. 
Sabapatby Chetty. 6 L.W 368 = 41 Ind. Oas. 
937.7a33 M.L.J. 469 = 41 M. 213. Bee Final 
Part, 1917, Col. 512. 

(8) Suit for return of excess freight collected 
and for price of good short delivered and 
alternatively for money due on general 
average account— Court having jurisdiction 
over suit— Jurisdiction of British Court 
overnon resident foreigner— Civ. Pro, Code, 

8. 20 {c}— Cause of action. 

The’ plaintiff and the defendant a ship* 
owner residing at Outoh of which State the 





^ — 1 .^0«i«f ft WfOontiMiMd). 

Mtor was a subject, entered into a Ofaazter 
party whetefiy tbe defendants’ ship was to sail 
from Ontoh to Basrah and* bring from there to 
Oaliout a fixed <|uantity of goods. Ovring to 
rough weather on the return voyage to Galiout 
from Basrah, a portion of suoh goods had to he 
jettiioned. On arrivarat Calicut, the ma.^ter 
of tbe ship refused delivery of any of the 
plaintifi’s goods till tbe freight for tho whole 
oonsignnjent was paid which the plaintifi paid 
undelr protest and took delivery Of the cemaiu- 
ieg bundles and sued in, the Caliout Court 
for the return of the excess freight cclleoted 
and for price of tbe bundles short delivered or 
in the alternative, for what is due to him on a 
general average aneonnt. 

’ Held that the cause of aotion for the refund 
of freight arose wholly in Caliout where it was 
oolleoted. that the cause of aotion short 
df^liiVery of goods arose in part at Calicut as it 
was tho plac3 of performance that the fact that 
the voyage safely came t*o an end being part of 
the plaintifi*'! cause of aetiou for the general 
average it arose in Calicut whore the voyage 
ended and that therefore the Oaliout Court had 
jurisdiotion under S. 20, 0«v. Pro. Coda, to try 
tho euiC* in it; entire! v, Tbe te^m cause of 
aotion ic 8.. 20. Oiv. Pro. Code, means the 
whole bundle of matonal facta whioli it ia 
ueoesaary for a plaintifi fo aliego and prove to 
entitle him to sucGeed (a). 

A Municipal Court is entitled to oxeroiso juris- 
diotion over a non-resident foreigner where the 
cause of aition arises within its jurisdiotion 
but the quea.ion whelhor its deoree oould be 
eoforoed against him in the foreign State is a 
question for diHpo<^al for tho Courts of that 
state. Malstvy Rajabhal Narat v. HajI 
Karlra Mamood, 35 M L. J. 189»24M.LT, 
309 = U9l8» M W.N. 531=47 Ind. Cas. 708, 
PDIDIiirSaud KRISHNaN, JJ, 
Heferencfisi—fai (1918) L.R. 3 C.P. 376 
(3821 ; (1882) 8 Q.B.D. 653 ; 17 0. 362 (P.O.), B. 

(9) Civ. Pro. Code, 8. '2\— Objection to juris- 
diction before appellate Court -App Hate 
Co*irt deciding the apoeal on the merits as 
well as recording a findUig of want of 
jurisdiction-- Decision on the tiierifs if 
could be uphe Id, 

No appoilatp Court shall allow nbjooiion to 
the place of suing to be takevi, unions it was 
taken before the settlement of issues and unless 
there has been a oousequent faiUiro of justice. 

Where these conditions were not present, the 
appellate Court eh mid not have allowed* tbe 
objection to he taken. 

Where, however, tbe objeoliou was allowed, 
but at the same time a dooisiou on the merits 
was also given by the appellate Court. 

Held, that, though tho finding as to juris- 
diotion must be set aside, tho dooisinn on the I 
merits o^'mld bo sustained. Ohokkalingftm 
Chaltlar v. Kutunthappau Chettlaff. (1918) 
M.W.N. 661=47 Ind. Cas. 764. 

« Pbidlips and Kbishman. jj. 


Jari»iHci/oa^(Coniinued), 

1,— 6eneffftl^(ConfftniM<2). 

(10) CiV, Pro. Code, 1908, 8 20 ib)<^Piae0 
where contract made not utUhtn jurisdiction 0 $ 
Court tn which suet brought-^ Jurisdiction enisie 
if place of performance or place of pajjment of 
money under eontroi t is within jurisdiction of 
Courd. Maghraj RamDlFanJaDdai v. Thakuv- 
^ 1 . U.B.B. (1917), 4tb Qr., p. 38 = 44 Ind. 
Cas. 609. Bee final Part. 1917, Col. 513, 

(10-a) Jurisdiotion or ordinary Courts, when 
taken away — Strict oonstruotion. Boo O.P. 
ACT XT OP 1&98 (TENANCY), No. 30, 46 Ind. 
Cas. 654. 

(U) Central Provinces Courts Act— Jurisdio- 
tion in the matter nf appeal. See 0. P. ACT 
XI OP 1904 (Courts), No l, 44 Ind. Cas. 287. 

(12) Inherent absence of jur'sdiotioB** 
Whether oonduot of paities validate proceed* 
ingfi. See Cen. ACT VI OF 1908 (CHOTA 
Nagpur Tenancy), No. i-o, 4fi lud. Oas. 72. 

^(13) Failure of Revenue Officer to exeroise 
jurisdiotion vested under B. 40, Madras Estates 
Liaud Aot — Competency of Revenue Appellate 
authority under B. 305 to remand the oase to 
original Court for 'pioptr determination of 
monov rent. See MaD. ACT I OF 1908 (ES- 
TATES Land), No. 13, -lO lud. Cas. 63. 

(13-a) Appeal. Entertaiumeut of, by Court 
without jurisdiotion to hear— Appellate deoree 
passed without jurisidiotion, Appealability of— 
Civ. Pro Code (1903), 8. 100 *1;, See APFBAla 
(GBNBUAD). No. 7, 37 C. L. J. 116. 

(13 5} ConsQQt of parties— Failure to taki 
objection if can confer, when not oonferred by 
law. See APPEAL (LETTERS PATENT), 44 
lud. Caa 999. 

(14) Whether Court has jurisdiotion to grant 
oonditioual orders on claim petition. 8eo 
Oiv. Pro. code (190S), No. 3V6, 44 Ind Gas. 
1007. 

(16) Goods sent in excess rolurned — Lobs of 
goods refurutd — DajmKgc.s — Place of suit. Bee 
Civ. Pro. code (1908). No. 47. |1918) M. W, 
N. 378. 

(16) Contr*.ct mxde within diKtriot Ambaia— 
Perfi rmanco lo be outRide AmbaJa difitriol— 

B oar h also outside Ambaia— Jurisdiotion of 
Ambsla Court. Sep CIV. PRO- GODS ^1908), 
N. . 46, 26 P R 19)8 

{M, Obj-ctiofi as to jurisdiction of Court 
pa-'9H'.7 decree ii can bo considered by ezeoiit- 
ifig Court Objsotioa aa to decree being oon- 
trarv to S* 10, Oiv. f’ro. Code See CiV. PRO, 
Code'190>:). No 10, 42 P Tj.R. 1918. 

(18) Decree embodying a compromise wbioh 
goer, beyond tho property in dispute— Whether 
RUccesRor Munsif has jurisdir-tiou to .set aeida 
the decree. See COMPROMISE, No. 3, 43 Ind, 
Cas. 773. 

(19) Jurisdiction of High Court on its 
original side to try suit relating to income-tax 
against Colleotor of Madras. Bee HlOB 
COURT. Jurisdiction of. No. 3, 36 M.L.J, 

23. 
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i . — Qenetal>-(Oonc2u(20<2) . 

(20) Dispute as to poasession of immoveable 
property— Withdrawal from magisterial pro- 
ceediogs by oue party promising leaoit to Civil 
Court— Suit brought late supported on plea of 
want of jurisdiotiou of Magistrate— Jucisdio- 
tioD, meaning of. Bee LIMITATION*. ACT 
(1908), No. 124, 22 G.W.N. 342. 

(20-a) Minor, Decree against a, Validityi 
when not properly represented in suit— Court, 
Jurisdiction of, to sell property of minor m 
execution—Minor, Recovery of property by — 
Suit for, after attaining majority— Limitation 
—Limitation Act (I908)i Acts. 12 and 144. 
See Minor. No. 5-6. 113 P.R. 1918. 

(20-b) Limitation, question of, a question of. 
See MORTGAGE (SALE), No. S-a, 3 Fat. L.J. 
847. 

(21) Judge Bitting on Original Side of High 
Court, if has jurisdiction to modify minutes of 
order before formal order drawn up. See 
Practice and Procedure. No. 3, 24 M.L. 
T. 500. 

(22) Whether w«nt of objeotion of eonsent of 
parties oonleis juriadiotion. where law does not 
oonlot it See APPEAL (LETTERS PATENT), 
No. 1. 44 Ind. Oas. 999. 

(23) Finding of law or fact based on question 
of jurisdiction— Power of High Court to go 
into euoh tlndiogsor question. See REVISION, 
No. 6, 16 A. L.J. 717. 

(24) Wrong dooiaion that petition for reato- 
ration wa.s barred by limitation— Suoh decision 
if error in exoroiae of jurisdiction. See REVI- 
SION, No. 20, 3 Pat. L J, 876. 

(25) Puling Chief or Prinoe, Suit against, 
without consent of Government of India under 
8. 86. Civ. Pro. Code (1908), Submiaaion to 
jutiadictinu without objection raiaed— 'Jurisdio- 
tioD. Objftotion r.o, if oao bn taken in appeal. 
See RULING CHIEF OR PRINCE, 46 Ind, Oas. 
558. 

(26) Objection to pecuniary— Valuation of 
suits baaed on High Court, if can be raised for 
the first time in. See VALUATION OF SUIT, 
No. 4, 46 Ind Cas. 892, 

(27) Gross* under- valuation of one item in 
suit— PcrraisKion to withdraw claim if can be 
given- Giaot of permission if proper exoroii^e 
of jarisdiction— Duty of Court. See WITH- 
DRAWAL OF SUIT. No. 3, 35 M.LJ. 27. ‘ 

2.— Of Civil Gourti. 

(I) Revenue Jurisdiction Act (X of 1876), 
S. 4 (a) — Bombay Hereditary Ojjiccs Act 
(Dorn. Aot III of 1874), S. 18— MaAar 
VadiJH— Sttit by villagers to restrain Mahars 
from taking away skins from their dead 
animals-^ Bdaliars claiminq the right as 
Vatan-- Jurisdiction— ' Civ % I Cour t — Cogni- 
sance of the suit* 

The plaintifis, who were residing in a village, 
fottglit foi an injunotion to prevent the skina 
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of their . dead animals being taken Away . by 
defendants, who were village 'Mahars and 
olaimed the right taking away the skins as 
Vatandars. The lower Courts held that the 
suit was barred by S. 18 of the Hereditary 
Offioes Act, 1874, and B. 4 (a) of the Revenue 
Jurisdiction Aot, 1876/ The plaintiffs leaving 
appealed : 

Held, (1) that the question, whether there 
was or was not a Mahar Vatan as oontendied 
for, was within the jurisdiction of the" Civil 
Courts ; and (2) that the plaintiffs would be 
entitled to injunction, unless the Mahars should 
succeed in showing that there was an heredi- 
tary office as alleged by them. Savla Takarain 
Mali V. Santya Pavsha Mahar, 20 Bom. L. & 
993. 

Heaton and Hayward, .tj. 

Re/erdners 18 Bom. L.R. 779 ; 8 B.H.C. 
(A.C.) 27. R. 

(2} Registration by false recitals. 

If the recitals in a deed of gift, which 
induced the Sub -Registrar to register it, are 
faige, the jurisdiction of the Civil Courts is not 
b.irccd. Khadak Singh v. Oeepchand, 43 Ind. 
Cas. 16. * 

BATTEN, A.J.C. 

(3) Bengal, N,W.P. and Assam Civil Court's 
ilef (XTl 0 / 1887), S. 21. cl. i-Notifica- 
tion under— Appeals, Subordinate Judges 
empowered to hear, from Munsif — Revenue 
appeals, such notification if confers juris- 
diction to h^ar also— Agra ^nanov Act 
(II of 1901), 5. 197. 

a notification issued with the previous 
sanction of the Local Government, the High 
Court directed that all appeals from the decrees 
or orders of a Munsif shall be preferred to the 
Court of the Subordinate Judge, the latter 
Court was thereby empowered to dispose of 
appeals preferred to it quite as fully and effect- 
ively as if it had been the Court of the District 
Judge. 

In virtue of this notification, a Suboedinate 
Judge so empowered become the appellate Court 
from the Court of the Munsif and therefore had 
power to take action under B. 197 of the Agra 
Tenancy Act. PirthI Blogh v. Lalq Blngh. 46 
Ind, Cas. 736. 

KNOX, J, 

(4) l^ax, Notification oi—Bsrar Municipal 
Law of 1886, 8s, 42, 44— Civil CouH, if 
can question illegality of tax duly notified 
'Scavenging purposes, Taxation for, 

A Civil Court is debarred under S. 44 (9) of 
the Berar Municipal Law from cuusidonug the 
illegality of a Ux duly notified. A defect in 
the oonatitutioD and meeting of the Committees 
imposing the tax being a mete informality is 
protected by sub S. (9). 

S. 42 of the Berai Municipal Law shows that 
the condition of taxation of a building or shop 
for Boaf^enging patpoBcs is a provision by the 
Committee for scavenging service, and not the 
aotual rendering of it in cespeot of a latrine 
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aviating in tha building or shop. Tabev All v. 
Munlolpal Oommlttee. Khamgaon, 46* Ind. 
Oas. 682. 

KOTWAL, OPPa. A.J.C. 

(5) District Judge, Power of, under 8, 98, 
Bengal Tenancy Mi (VIII J5.0. of 1885)— 
^Remuneration of common manager ro— 
Limitation, Question of, if arises in suit for 
arrears of pay on basis of such order. 

Tt\a Diatciot Judge has, undei^ the terms of 
S. 98 of the Bengal Tenanoy Aot, ample power 
to pass orders with respeot'to the remuneration 
of the common manager. No question of 
limitation ansos in case of a suit brought by a 
retired common manager to recover arrears of 
.'his pay on the basis of such an order of the 
Distriot Judge. Trailokya Nath Roy v. Darga 
Nath, 46 Ind. Gas. 686. 

FliETCHEB and SMITHEB, JJ. 

(6‘) Joshipan income, suit for, a suit relating 
to immoveable profjeriy —Villages situate 
outside Bt liish India, suit in respect o/, 
iurtsdxclinn of Courts ro—Ctv, Pro, Code 
(1908), Ss. 16, 20. 

A suit for Joshipan Income is cloarly a suit 
relatin^f to immoveable property within the 
meaning of 16, Civ. I’ro. Code (1908). 

In a suit for th*^ recovery of Joshipau income 
in ruspect of villtig s pH*Lly situated in British 
India patoly situ ited ontsidr, it waa held 
that the plMintill could only get a decree in 
respect of the income from the villages situated 
within British India, Balwant v. Tolilbal 
46 Ind. Gas. 782, 

Findlat. Offg. a.j.c. 

(7) Decree sent to Collector for execution — 
Execution proceedings. Order of Collector 
tn — Civil Courts, Jurisdiction of, to inter- 
fere with such order — Specific Relief Act 
(I of 1877b S. 9, Pc^sessory suit under — 
Mesne profits. Subsequent suit for. Main- 
tainability of — Possessory suit and suit for 
mesne profits, cause of action for, different, 

A Civil Court is precluded from intorferiug in 
matters declared <o be in Ihu Collector’s juris- 
diction regarding the execution of a decree sent 
to him, but it is noi divested of its ordinar,y 
jurisdiction in regard to other matters merely 
because the decree has gone to the Collector, 
and a Civil suit will lie with rospeci. to an order 
of the Collector upon which, if it had been 
made by tha Court .lotiiig within its jiirisdiotiou, 
an action could have boon maintained. 

The Tight to possess iiamoveat4e property 
and the right to enjoy the profits of property, 
are distinoc cansos of action. A person dispos- 
sessed of immoveable property is thereloro 
entitled to sue for possession of land under B. 9 
of the Bpeojfio Belief Act and leavo the 
quesiion of mesne proAls for another suit. 
That would depend on title, a matter not gone 
into in a suit under the BpooiOo Relief Act. 
Jaoardhan Oaneih v. Ramohandra, 46 Ind, 
Oas. 885, 

^ FaiDEAUX, A.J.C. 
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(6) Bengal, United Proviness and Assam. 
Civil Courts Act (1887), Courts established 
under-Bantal Parganas, Land in, or 
interest in, or arising out of. Suit re, main- 
tainability of, in — Santal Parganas Begu- 
Jation of 1872, 8. 5, Under, 

Under S 5 of the Santal Parganas Regula- 
tion of 1872 as it stood in 1907. no suit would 
lie in any Court established under the Bengal, 
United Provinces and Assam Civil Courts Aot 
(1887) in regard to any land or any interest In 
or arising out of any land in the Santal Parga- 
nas, so long as the land bad not been settled and 
the aottlement declared by a notiAcation in the 
Calcutta Gazette to have been completed and 
oonoluded. Sahdeo Naraln Deo v. Kuiutn 
Komarl, 46 Ind. Cas. 929. 

CHAPMAN and ATKINSON, JJ. 

(9) Declaration by Revenue Court that a per^ 
^on is a tenant under S. 107-G of Oudk 

• Rent Act (XXII of 1886)— Sutt by such 
person for declaration (hat he is under- 
proprietor, not a tenant. Maintainability of 
in Civil Court— “ Tt ansf erred ,'* meaning 
of, in S‘ Oudk Laws Act (XVIII of 
1876). 

A person declared by the Revonuo Court to 
be a tenant under S> 107 (3 of the Oudh Rent 
Aot, having Aled a suit for a deoJaration that 
ho is an under-propiietor and not a tenant, it 
was held that the Civil Court bad jurisdiotion 
to entertain iho suit. 

The word *' Transferred ” as used in 8. 26 of 
the Oudh Laws Act, is of general import and 
Its moaning cannot bo restrioted to oases in 
which the transfer has been made under orders 
of the Court. Nadir Singh v, Indar Sen Singh, 
47 Ind. Cas, 652. 

Lindsay, .t.c. 

Refirence : — Selected Decision No. 7 of 1908, 
Dissented from, 

(10) Hereditary Village Offices Act {Mad, 

Act III of 3895j, Ss, 13, 11— Proprietary 
Estate^ Village Services Act tMad, Act II 
of S- 15— Jurisdiction — Revenue 

Officers, Appeal from —Hereditary office. 
Creation of. 

The prohibition ooniained in B. 21 of the 
Hereditary Village OfHocs Act (111 of# 1895), 
against Civil Courts considering or deciding any 
claim to surooLd to hereditary village olAoes, 
doei n '« applv to a claim to be appoidted to 
any^ of those nOiccs on its creation, as, for 
instance, when new oiSocs are created in pur- 
suaned tr 8. 15 of the Proprietary Estates 
Village Service Act (II :f 1894) on the re- 
grouping or amilgamation oi proprietary 
villages. TbqCmrla have jurisdiction to try 
suoh claims : 

The oHioe oi Headman (Nattamaigar), though 
formerly held hv one man. hit. hron la several 
rases in rcreut times held by two persons, of 
whom one GxirciK*iS the Polior and Magisterial 
functions and the other the Revenue funotions. 
In such a case, both o^oiaJs oao be called 
headmen , and, when a person has to be seleotad 
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for a new ofifioe created under B. 15 of Act II of 
1894 from the families of the last holders of 
the abolished ofhoes, the seloution may be made 
from the family of the old Revenue officer 
or from that of the Police and Magisterial 
officer. 

If a proprietor fails to make an appointment 
as required by 8 15 (1) of Act II of 1894, the 
power of appointment veits by 8. 15 (3) on the 
Revenue officer in charge of the division. The 
District Golleotar and Board of Revenue have 
DO pow::r to hear appeals from the action taken 
by the Revoune officer or to set it aside. 

Par Nfipier, J* — It is not open to a man, on 
the ground of bis being eligible for the office, 
to ask for a declaration that the pecdon 
appointed is not a person qualified to hold the 
office. Krhhnaiwaiul Naidu v. Akkalammal. 
34 M.L.T. 489. 

8ADASIVA AIYAR and NAPIER, JJ. 

Reference : — 38 M. 308, Comm. 

(11) Jurisdiction ot Rent and Civil Courts — 
Rroptietary title t question of — Rent Court 
deeming upon a mere assumption without 
evidence^ final character of suth decision — 
Power of Civil Court to go into the question 
of proprietary title. 

Where a Rent Oourt has found upuii evidence 
that the relationship of landlord and tenant 
exists between two pert-ons that decision would 
often be final. Rut where the Bent Courts 
arrived at a decision without any evidence at 
all and upon a mere assuoiption, und, a ques- 
tion of proprietary title being involved and a 
tenancy not having been established, it is open 
to the Civil Court to arrive at a finding cn the 
question of proprietFvry title. Jalpa Din v. 
Kalka Bakih Singh, 31 O.C, 334. 

STUART, J.C. 

(131 Jurisdiction of Civil or Revenue Court — 
Partition, suit for declaration of right fo— 
Jurisdiction of Civil Courts - Question for 
determination by Revenue Court^Punjab 
Land Revenue Act (XVll of 18871, S, 158 
i3) (xvu). 

Held, that a Civil Court has jurisdiction to 
entertain and decide a suit for a deoLiration 
that f'.ie plaKjtifi is entitled to have certain 
land partitioned. 

Wh'^re, therefore, plaintiff sued for a decla- 
ration*^ that she was entitled as the widow 
of A to have the land jointly hold by her and 
defendants partitioned : Held, that her suit 
was maintainable in a Civil Court, whioli would 
merely decide whether or oot the plaintiff had : 
a legal right io claim pa<^titK<n, and it wou,Id be ' 
a question solely for tbo authorities to ■ 

decide whether partitiou -hould or should not ; 
be allowed. Huisammat DIall v. Kala Blngh, 
183 P.W.R. 1918*46 Jna. Caj. U. 

rattigan, C J. I 

(13) Punjab Municipal Act (III of 1911), | 
5. 131, Order ttnder—Cowrfj, whether can I 
vnUrfere with eueh orders. ' 


Jurladlctloa--{C(mtinyt$d)^n ^ , 
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Held, that a Civil Court has no jurisdictloD to 
interforo'with a Municipal Committee’s order 
under 8. 131 of th5 Paojab Munioipal Act, in 
the absence of a finding that the action of the 
Committee is wanton or without any justifica- 
tion or is tainted by mala fldes, Hfunlolpal 
ConiQlttee, Rohtak v. HaJI Karlm-u^'dlii^ 
136 P.W.R. 19»8*46 Ind. Gas. 671. 
LB-ROSBIQNOL, J. 

(14) Jurisdiction of Civil or Rcvtinue Court — 
Suit by landlord against the reversioners of 
a deceased occupancy tenant to j^ecover hie 
holding alU.gr d to have wrongly been 
possessed bp themS, 77 (3) (d) of Act XVI 
of 1887. 

Beld, that, a suit brought by a landlord 
against the reversioners of a deceased occupancy 
ii'^nant for ejecting them from the bolding of 
the deceased, of which they have taken posises- 
sion affer the death of his widow, on the ground 
that the holding had h^en acquired only by the 
father of the tenant and not by their common 
ancestor, does not fall within the purview of 
8. 77 (3) (d) of the Punjab Tenancy Act XVI of 
1887 und is theroforu cc gnizablo by a Civil and 
not a Revenue Court. Ghu&am v, .Jowala 
Singh, 179 P.W.R. 1918 = 130 P.L»R. 1918 = 
103P.R. 19i8. 

SHAH Din, j. 

References:— in P.R. 1910 = 234 P,W.B, 
1910, List.’, 32 P.R. 1694, R. 

(15) Kachxn Hill Tribes Hegulation (1 of 
1895), 8s. 1(3;. 3 l)—Appltcability*of Regula- 
tion to KJchin tu hill tracts — Jurisdiction of 
ordinary Civil Courts fo fry suit friable outside 
hill tract, Pauksl How and Co. v. Blnva 
Naung, U B.U. (19-7;, 4tia Qr., p 49 = 44 Ind. 
Gas. 659. See Final Part, 1917, Col. 6H. 

(16 & 17) Oo-oparative Sooieties Act — Diqui- 
' dator. 8 ho ACT 11 OF 19 “i ^CO OPERATIVE 
‘ Societies., No. 3, 44 Ind. Caa. 363. 

; (18; Lcgalily of imoonitinn of tax by statu- 

I torv body, if triable bv Civil Courts. BeePUN. 

' ACT HI OF 1911 (Municipal;, No. 2, 74 P.L, 

' R. 1918 

f tO) Dicluraiion, Suit lor, by Jagirdat — 
Revenue, K/gbJ. to r'-t'eivp, in kind — Civil 
Courts. Jup -d’f? ion rf tn eirertiia — Punjab 
ban.i Rev..'., e (l887-, Ss. 1.5, 4.*^ and 158 (4). 
Si'.? DECLXRATOKY bUlT. No. 6-rt, llO P.R. 
1918. 

130; Cersifion d cuardiun. Sale by, of 
minor’s property with s^ notion of District 
Jod'gH — District Judge, if competent to order 
rp-uaie after nale txeru'od and registered—* 
Minor, Interest of, DiHtrici- Judge’s duty to 
look afier. See GUARDIAN AND WARD. No. 3, 
46 Ind Oas. 543. 

(21) Propriety of order for commutation of 
rent not questionable by Civil Court — Duty of 
Civil Court to satisfy itself that order made 
under ,.B. 40, Bengal Tenancy Aot, was made 
with jurisdiction. See JURISDICTION (GBNB- 
BAL), No. 1,46 0.769. 
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(99) Bjeoiment eult in Bevanue 43oart— 
Dalaudanl ejeotod as fiab-kaoant-^Bnil in CiWl 
Oonrt by defendant far deolaration of title as 
nontenant if maintainable. Bee JuBISDIOTION 
(OFRBVBNUBCOUBTS), No. 2. 16 A.L.J. 983. 
^ (98) Validity of doouments of title— >Juriedio- 
lion 6 f Revenue Gourta to finally determine 
•nob validity— Jnriediotion of Oivil Courts to 
decide matter exolueively reserved to Revenue 
Courts Bee JUBIBDIOTION (OF RBVBMUB 
OOUBTS). No. 6 , 91 0.0. 910. 

(24) Application to serve Ajeotment notice on 
tenant— Suit by tenant claiming ocoupanoy 
tenure contesting in Revenue Court his liability 
lo ejectment, Dismissal of — Subsequent suic in 
Civil Court for possession of land as occupancy 
tenant— Duty of Oivil Court to return plaint for 
presentation to Revenue Court. See JUBISDIO- 
TION (Op RbVbnub COUBTB), No. 11, 147 
P.W.R. 1918. 

(96) Trees within holdihg out down by occu- 
pancy tenants— Suit for damages by Small 
Causes Court, if entertainable. See LANDLORD 
AND Tenant, N^.. 2, 16 A.L.J. 691. 

(96) surrender by occupancy tenant to land- 
lord for consideration — Heir of tenant put in 
poasesaiou by Revenue Officer— Landlord’s right 
to recover purchase-money with interest— Suit 
for refund if lies in Civil Court. See LAND- 
LORD AND Tenant. No. 66. 14 N L.R. 195. 

(97) Applioation for partition by one recorded 
co-sharer — Denial of applicant’s title by other 
recorded co-sharers — Question of title, Deter- 
mination of, to be made by Oivil or Revenue 
Court. See PARTITION, No. 6, 6 P.R. 19l8 
(Rev.). 

— 3.— Of Civil aod Revenue Courts. 

(1) Agra Tenancy Act, S$ 95, 177 (/» — Party 
to Revenue swii — Jurisdiction, Plea as to, if 
can be raised to oust jurisdiction of Revenue 
Court, 

Held, that a defendant in a Revenue suit (s.p.) 
one under S. 95. Agra Tenancy Aoc, oould not 
by formally raising an absolutely untenabte 
plea of jiirindiQtion take every oa^e from the 
Revenue Court to the Civil Court. Deo Naratif 
Slogb V. Situ Baksh Slogh, 40 A. 177. 

(9) Suit, mamfainabilitp of — Tenant, status 
of -- Settlement Officer— Settlement of rents 
—Bengal Tenancy Act (VIII of 1886), 
Sa. 106-A, 109. 

A Seti lament Officer, when bearii?g an appli- 
oation for settlement of rent, has jurisdicCion 
to enquire as to wbeiher a tenant b^^ongs i>o 
the class to which be was shown in the record 
of rights. It is not oompstent to a Oivil Court 
under S. 109 of the Bjngal Tenancy Act to 
enquire into the status of a tenant, which was 
the subj.'ot of erquiry before a Settlement 
OfBoer Bepin Krishna Kumar v. Harl Dat 
^hosa, 97 C.L.J. 9L0»44 lad. Oas. 562., 
FLBTOHBB and TB0NON, JJ, 

• Hiferena 19 O.W.N. 636, R. 


I — 8«— Of Civil and Ravauua OovtlB^(Ofi;)# 

(8) UtP, Land Rmnua Aet (111 of 1901)t 
8. Ill— JParfiMoa, Application for, bs/efV 
Bevonm Court— Tiile, Question of, tediad 
in—ApplidHtion for postponement pending 
decision of Civil Court— Civil Court, 8uU 
ta proper extent of share, MaintainaHlitp 
of. 

Where the applicants in a partition case filed 
in a Revenoe Court, themselves tequeated the 
Court before the issue of notioes to the recorded 
00 -sharers or at any rate before the filing of 
objection by the reoorded oo-sbarers, to post- 
pone the oase until the question of their title 
was cleared up in a Oivil Court and the Revenue 
Court granted the postponement and the nppli- 
oants then instituted the proposed suit in the 
Oivil Court. 

Held, that the Oivil Court had jurisdiction 
to entertain the suit. Oeokl Nandan v. Salt 
Shankar. 45 Ind. Cas. 678 « 5 O.L.J. 116. 

• Lindsay, j.o. 

References : — 95 Ind. Oas. 316 ; 17 0.0. 994 
»1 O.L.J. 336, Dist. 

(4) Jiiriddiefton once vested, if oustsd by 
subsequent admission of fact— Under-pro- 
p^ietary plots, Suit for possession of— 
Succession, Right of, in dispute— Landlord 
and tenant. Denial of fight of— Revenue 
Court, if entertainable in, 

A Bub^iequent admission of a faot cannot taka 
away h jurisdiction if it was once vested. 

A suit for posseRsion of certain undet-pro- 
prietarv plots was filed by the plaintifi on the 
ground of hie being the heir of the deceased 
under-proprietor and his dispossession from 
those plots by the defondant-landlord. The 
defendant, while denying the allegation, 
admitted in rhe Court of first instance at the 
time of argument the heirship of the plaintiff 
to tbr* deceased under-proprietor : 

Held that as the relationship of landlord and 
tenant was denied m the pleadings and the 
plaiutifi’s right of succosmod was in dispute, 
the Huit was righily filed in tbo Oivil Court. 
Mahadeo Qir v. Bhagwant Blogh, 46 Ind, 
C«. 8 = 6 O.L.J. H3. 

KANHAIYA Lad. A.J C. 

Be/erenc 0 18 Ind, Gas. 284>-i60.O 105, 
Dist, 

(5) Oudh Rent Act (XXTT of 1886), R. *121— 
Vjjeztment by notice— Usufructuafy mort- 
gaae— Mortgagor, Possession of mortgaged 
land by, as lessee and holding over. Position 

or 

A usufructuary mortgagee in possession gave 
a lease of the mortgaged property to the mort- 
gagor for ihcee years on certain conditions. 
Alter the expiry of tbe term of lease the 
mor*gsgor-]essee oontinuod to be in possession 
and tbo mortgagee sought to eject him through 
the Rent Court by notice under 3. 197 of the 
Oudh Rant Aot* 

Held, that, where there is a doubt whether 
the mortgagoi was in possession of the land as 
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Jurlsdiciloa^^iContinued), 

—8.— Of Civil and Ravenne Ooarti-*(Cld.). 

holding over after the lease or as proprietor 
who had usufruotuarily mortgaged his holding 
and had taken or retained posseesion of the 
land which, if the mortgage was a valid one, 
would have been in the usufructuary posses- 
sion of the mortgagee, the mortgagor qould 
not be ejected through the Bent Court by 
notice under S. 137 of the Oudh Bent Act< 
Mohammad Naira y. Murlidbar, 46 Ind. Gas. 
76»6 O.L.J. 163. 

HOIiMS. S.M. and P^EBARD, J M. 

(6) Under -proprietary right-- Declaration o/, 
by Revenue Court only — Oudh Rent AcU 
8. 107-fl. 

A Oivil Court has no jurisdiction to declare 
under the terms of 8. 107- H of the Oudh Bent 
Act that any person has acquired an under- 
proprietary right in the land and this right can 
only be declared by a Bevenue Court. Ragbii- 
bar V. Suraj Bakih, 46 Ind. Cas. 357. 

Lindsay, j.c. * 

(7) Madrae Estates Land Act, 8. 77— ‘Plaint 
allegations bringing case under S. 77— 
8tut to be filed in Revenue Court — Juris- 
diction will not depend on defendants pleas 
—Questions to he decided being complicated 
will not affect jurisdiction. 

When the allegations in the plaint bring a 
case within S. 77 of the Madras Estates Land 
Act, the suit most be died in the Bevenue 
Court and the jurisdiction of the Court will 
not depend upon any pleas the defendant 
might raise. The fact that the Court may 
have to go into complicated questions as the 
right of redemption by the landlord or the 
oontinuanoe of the service on which lands were 
granted on favourable tenure will nut affect 
the jurisdiction cf r,he Bevenue Court (a). 
Venkata Ramayya v. Chakali, 34 M.L.J. 
309 = 23 M.L.T. 301-41 M. 554-7 L.W. 608 
«(19l8j M.W.N. 327 = 46 Ind. Cas. 471. 

BPKNCRB and KUAIABASWAMI 8ASTRI. 

JJ. 

Reference:—ia) (1910) M.W.N, 431, B, 

18) Acquisition by fractional inamdara of 
entire kudivaram interest — Lease of portion of 
acquired lands;— Suit for rent — Suit to be filed 
in Bevenue Courts, See MAD. ACT I OP 1908 
(Estates Land), No. 2, d4 M.L.J. 419. 

(9) No dispute as to rate of rent— Jurisdic- 
tion of Collector to confer ocoupanoy rights., on 
non-oooupanoy ryot— Jurisdiction of Oivil 
Courts. See MaD. ACT I OP 1908 (ESTATES 
land). No. 16, 23 M.L.T. 353. 

(10) Order staying or refusing to stay suit 
pending in Revenue Court— Whether appeal 
lies to Civil Court from such order. See U.P. 
ACT II OP 1901 (AGRA TENANCY), No. 29, 16 
A.L.J. 231. 

(11) Ejectment suit in Bevenue Court — 
Denial by defendant of tenancy from plaintiff 
—Allegation of lease from other persons— 
Proprietary title in isdue In first Qour( — 


Juri8dlciloa—{0ontinuedh 

8.— Of Civil an4 Reypnoa 

Appeal if }iea to Civil Court. Bee U.P* ACT IT 
OF 1901 (AGBA TENANOY), No. 23, 16 A.L.J« 
239. 

(12) Plaintiff in suit for profits not recorded 
as co-sharer — Suit not barred— Procedure— ' 
Question as to title — Jurisdiction of Revenue 
and Civil Courts. See U.P. ACT II OF 1901 
(AGBA Tenancy). No. 29, 16 A.L.J. 604. 

(13) See U.P. ACT II OF 1901 (AGBA 
Tenancy), N 9. 11, 43 ind. Gas. 652. 

(14) Oudh Bent Act, B. 108— Jurisdiction of 
Revenue Courts add Civil Courts— Under* 
proprietary title and possession. See OUDB 
ACT XXII OP 1886 (RENT), No. 7, 44 Ind. 
Cas. 357. 

(16) Gollootor effecting partition under Civ. 
Pro. Code in execution of decree — Jurisdiction 
of Oivil Court to her application tor re-open- 
ing partition. Bee ClV. PRO. CODE (1908), 
No. 96, 20 Bom. L.R- 411. 

(16) Suit for recovery of goantiasbip, if lies 
in Civil Court. See Gaontia TENURE, 3 
Pat. L.J. 229. 

(17) Mortgagee alleging injury to his interest 
by alleging collusion in partition proceedings— 
Remedy lies by suit in Civil Court. Bee 
PARTITION, No. 4, 2 P.R. 1918 (P-ev.). 

(18) Deoision of Revenue Court that defend- 
ant and plaintiff were landlord and tenant— 
Subsequent suit by plaintiff in Civil Court for 
declaration of proprietary title in him— 
Subsequent suit if resjudicala — Jurisdiction of 
Civil Court to entertain such suit. See RES 
Judicata, No. 36, 46 P.R. 1918. 

4,— Of civil or Revooue Courts. 

Madras Estates Land Act (I of 1908), 
Bs. 9, 153, 163— Non-oooupanoy tenant of old 
waste, suit against, for ejectment — Lease 
entered before Act, Expiry of, after Act- 
Jurisdiction of Court, Civil or Revenue- 
Tenant, if a trespasser under S. 163. See 
MAD. ACT I OP 1908 (ESTATES LAND), 
No. 8-a, 33 M.L.J. 757. 

3.— Of Criminal Courts. 

Jurisdiction of — Execution of document. 
Enquiry into fact of, Result of enquiry— Con- 
sideration of. in the Registrar’s Court in an 
enquiry under S- 74 of the Registration Act 
(1908). Bee REGISTRATION, No. 2, 46 Ind, 
Cas. 878. 

6.— Of Revenue Courts. 

(1) Agra Tenancy Act (II of 1901), Ss, 158,, 
l&l— Resumption of rent-free grant— Juris- 
diction of Civil and Revenue Court— Revi- 
sion to High Court. 

An application was made to the Revenue 
Court for partition. Certain persona objeoted 
that they had become proprietors of a certain 
share by^ reason of their having held it as a rent- • 
free grant for more than fifty years and for two 
generations. The Revenue Court held thai- 
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BeveafeGoarU— (Con^tfifMd). 

this was a qaestion of proprietary title and 
re|terred the ^parties to the Oivil OoUrt. . The 
latter thereupon brought •a suit in the Civil 
Court for the dedaration contended for by them. 
The Court of first instance held that it was not 
a qaestion of proprietary title and that the suit 
was ^cognizable by tha Revenue Court. The 
plaint was accordingly returned for presenta- 
tion to the proper Court. The deoision of the 
first Court was affirmed by 'the District Judge 
in appeal He/d. in revision, that having 
regard to S. 167 of the Tenancy Act and to the 
fact that q^ses under 8. 168 of that Act are 
mentioned in the fourth schedule to it at oases 
Qognizable by the Revenue Court, a suit for a 
declaration that muafi rights had ripened into 
proprietary rights could only be brought in the 
Revenue Court and not in the Civil Court. 
Nannhu v. Sri Thakarjl HahaFaj. 16 A L.J. 
881 » 46 lud. Gas. 764. 

BaNERJI and PlGCOTT, JJ. 

Reference : — 7 A.L.J.*818, F, 

(3) Agra Tenancy Act (11 of 1901» Local), 
8* 167 -^Ejectment suit in the Revenue 
Courts Defendant ejected as sub-tenant — 

in the Civil Court by defendant for 
declaration of title as co-tenant-^ Suit 
not maintainable. 

Where a Revenue Court, in a suit for eject- 
ment, decided that B was^A’s sub-tenant, and, 
accordingly, decreed B’s ejeotment, held that 
a subsequent suit in the Civil Court by B for 
a deolaratipn that he was a co-tenant of A was 
not maintainable having regard to B. 167 of the 
Agra Tenancy Act. KlshoTe Singh v. Bahadur 
Singh. 16 A.Ij.J. 983. 

TUDBALFj and ABDUD RAOOF, JJ. 

References :~7 A.D. J, 655 ; 8 A.DiJ. 940 \ 11 
A.L.J. 671 ; 13 A.L.J. 1353, R.] 10 A.L.J. 408 : 
13 A.L.J 278. Dist. 

{3} Madras Estates l^and Act (I of 1908), 
S. 3 (2) {b)—ytUage not an estate as defined 
in the Act -Sub ’Collector's order in regard 
to crops of village, whether legal— 'Jurisdic- 
tion. 

Order of a Sub-Gollcctor directing the reten- 
tion of crops of a village not falling within the 
definition of estate, ab initio void. The Sub- 
Collector wan devoid of jutisdiolion in the 
matter. Krlehnaiwami Nayadu y. Srira- 
mulo Nayadu, 43 Ind. Oas. 30. 

AZIZ-UD-DIN, B.M. 

(4) i2es/t/tt/ton. Power of, of Revenue Courts 
Civ. Pro. Code (Act V of 1908), 8. *144 — 
Upper Burma Land and Revenue Regula- 
tion (111 of 1889). 8. 13 il)— Rules 5. 10, 
framed under 3. Vl^Revenue Court's 
order relating to moveable property, mode of 
enforcement of. 

Every Revenue Court or revenue officer ezer- 
oieing powers of a judicial nature has the power, 
80 far as may be, to restore a party to the 
position which he would have oooupied*bat for a 
deoKee or order which has been reversed in appeal 


JttrMMioji^^OofUinued), • V ^ 

6.--Gf Rpyaana OoaFih--(Con<ifMff4)*: 

or revision! This power is definitely ezptafMd 
in 8. 144 of the Code of Civil Procedure aiid Is 
an inherent power with all Courts. 

By rule 5 framed under 8. 13 of the UppOF 
Burma Land and Revenue Regulation, Revenna 
officers in dealing with all oases of a judicial 
nature have been given the powers conferral 
upon Oivil Courts with reference to the institu- 
tion and trial of suits. 

The words '* any power ezeroised by the Oivil 
Court in the trial of suits,” as used in 8. 13 (1) 
of the Upper Burma Land and Revenue 
Regulation and as conferred upon revenue 
officers by rule 5, are intended to include the 
power to ezeoute a decree or order in regard to 
moveable property. Cl. (3) of 8* 13 of the 
Regulation and rule 10 thereunder, which 
contains special provision for the enforcement 
of orders relating to immoveable property, are 
not intended to restrict the more general power 
contained in cl. (1) of 8- 13 and in rule 6. 

•For the resumption of deeds of grant of 
the well -sites, a Revenue Court should take 
action in conformity with the proviBions of the 
Code of Civil Procedure for execution of a 
decree relating to moveable property. 

Where deeds have been filed as exhibits in 
another Court, that Court should be given notice 
that the deeds in qaestion are to be held at the 
disposal of the party in whose favour the order 
of resumption has been made, and not at the 
disposal of the party by whom the deeds were 
produced before the Court. The Burma Dll 
Qonipany. Ltd. v. Bal] Nath Bfugh, 46 Ind. 
Oas. 475. 

Thompson, p.o, 

(4-a) Trespasser, Ejectment of ^Revenue 
Court, Powers of. 

A Revenue Court is competent to eject a 
trespasser. Ram Lai y. Abdul Hasan Khan, 
46 Ind. Oas. 543. 

(5) Madras Estates Land Act (I of 1908), 

8s 26, 119-^ Suit by tenant contesting land- 
lord's right of sale under S. 119— Objections to 
validity of contract not specified in 8. 36— 
Competency of Revenue Court to decide objec- 
tions. Bethurama Aiyangar v. Bobblah 
Plllal, 33 M.L.J. 599^41 M. 131. See Final 
Part, 1917, Col. 521. ^ ^ 

(6) JurisdicHofi of Revenue Courts to decide 
finally on validity of documents. 

The proposition that the Revenul Courts 
have no exclusive jurisdiobion to decide finally 
upoi\ the validity of documents of title, though . 
correct as a general statement of the law, is 
Bubjeot to the obvious qualification that the 
Civil Courts cannot decide any matter in which 
jurisdiction 'has been ezolusively reserved to 
Revenue Courts. Jaganuath Singh v. Drlg- 
bljay Singh, 31 0.0. 310. 

Lindsay, j.o. 

Reference 19 O.C. 68, Expl. 

(7) Suit for mesne profits accruing due during 
period when person entitled thereto was not 
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Jutlgdlciioa^iOonlinnid). 

Hevenae Qoai*li^(Coni«AtMd). 

in posmaion^Punjab Tenancy Act, Sb» 14, 
77 (3^ (n)<— JRatientM Court if can try such 
§u%L 

Case where it was held that a Roveoue Court 
had juriadiotion, under S. 77 (3) (n) of the 
Punjab Tenancy Act to try a suit for wane 
profits of land of which (he plaintiff was land- 
lord under 8. 14 of the Act during the period 
lor which he olaimad mesne profits but of 
which he had not obtained possession at the 
time of the institution of the suit. Mahant 
Katao Dai T. Rattan Singh, 63 P.R. 1916 
46 Ind. Oas. 437. 

Shah Din and Scott-Smith, jj. 

References : — 8i P.R. 1894 and 1 P.Bi 1693 
(Ber.). F ; 145 P.R. 1693, R. 

(8) Dispossession of tenant by landlord — 
Possession decreed to tenant in suit for 
possession — Su\t by tenant after more than 
one year of dispossession for compensati<yi 
— Suit coqnisable by Revenue Court — 
Punjab Tenancy Act, 8s 4. 14, 60, 51, 77 
(3) (j) Specific Relief Act, 8 . 9. 

A tenant dispossessed by his landlord in May 
or June, 1915, obtained against him a decree 
for possession on the 8th May 1916, and. more 
than a yea; after his dispossession, instituted 
in the Civil Court a suit for compensation. 
Held that (he suit, whether brought within or 
after the year of limitation laid down in 8. 50 
of the Punjab Tenancy Aot falls under S. 77 
($) of (ha Aot and is O'>gai‘'abl 0 only by a 
Revenue Court. Akhbar Husiala v. Harm 
Dad. 90 P.R. 1916 (F B.), 

Shah Din, Chb^ir and LE-RossiaNOD, 
JJ. 

Re/ere*>c«s:— 45 P.R. 1891 (P B 1 ; 64 P.R. 
1898 (F B.i, Cowm, upon and Not P. ; 82 P.R. 
1894 ; 63 P.R. 1904 ; 17 G. 926 ; 91 A. 204, R. 

(9) Punjab Tenancy Act (XVI of 18871, 8 . 77 
— Provtso addea ty Act III ofl9l2 — 
Juri&dxction of Civil and R- venue Courts 
Suit for posscssio*i — Allpgation %n plaint 
and written statement — jSzamination of 
parties by Court —Plea of defendant deter- 
mines question of jurisdictwn. 

The aUrotitfis in th^^- pKiot apsertod that 
the rtelo id-iPia wer<' mere trespassers, and the 
defendanis in their written statements contend- 
ed that the plaintiffs had no ris^hta whatsoever 
in the land, but. exanuriAt»on by Court,, the 
plaintifio urt/ed that the defendants were their 
tenant^-ai-wif! .r/d Ihod feiidaniB pleaded that 
(hey were oconpaney ienants of certain persons. 
The plaint was rotarried prusontalion to the 
Revenue Court. 

Held, that the order wa^ right, for it is 
impossible m a oahc of this kind for the Civil 
Court to ignore the plea put i nward by the 
defendants, having reg^ird t.o Aot Til of 1912. 

Ata UUah Khan v. Umar Din. 63 P.L.R. 
1916*^171 P.W.B. 1918 «-47 Ind. Oas. 694. 
BATTIGAM, J. 


Jitrlsdletloa^iConHnued)^ 

6.— <H Revenua 0oav(i-^<^(O<m4infiicU. 

(10) Sttif for possession of land held hy 
deceased occupancy tenant Defendant 
claiming to be ih possession by virtue of 
gift from last occupancy tenant — Punjab 
Tenancy Act (XVI of 1887), 8. 77 (3) (u)— 
Suit cognisable by Revenue Court, 

Plaintifi sued for possession of certain laud, 
which had bean held by one 8. a deceased oocu* 
panoy tenant. Defendant alleged that the land 
was gifted to him by B, during his lifetime. 
The plaint staged that the defendant claimed 
to be in possession by virtue of a gift, but that 
8, had no power to 'make a gift : Held, that, 
under the oiroumstanoes, the suit was oogni- 
sable by a Revenue Court under 8. 77 (3) (a) of 
the Punjiib Tenancy Aot. Ahmed Dio T. 
Rlihore Ohand, 141 P.W.R. 1918 «= 46 Ind. Gas. 
882. 

Broadway, j, 

(11) Punjab Tenancy Act (XVI of 1887), 
as, 77 (3) (d), Provv^o (1). 100 (3)— Jurisdie- 
(ton of Civil or Revenue Court — Suit for 
possession by occupancy tenant—^ Occupancy 
rights, proof of^Court, duty of. 

Plaintiff sued for possession of certain land on 
the allegation that he was an oocupancyr tenant 
thereof under 8. 8 of the Tenancy Aot and had 
been illegally dispossessed by the landlord* 
defendant. It appeared that the defendant 
had applied for a notice of ejectment to be 
served upon the plaintiff, who was a tenant 
under him, and that, upon this, the plaintiff 
had filed a suit in the Revenue Court ooutest- 
ing his liability to e)cctmetit on tbe ground 
that be was an oooupanoy tenant. This suit 
was dismissed on the ground that the plaintiff 
had failed to establish oooupanoy rights. There- 
upon, he filed the present suit in a Civil 
Court : 

Held, (1) that although tbo suit w.as one for 
poBFossion of a Und comprised in the ienanoy, 
yet, in order (oeuccoed therein, the plaintiff had 
to establish a claim to a right of oooupanoy 
and, as that was a inatler, which could be 
determined only by a Revenue Court under 
8. 77 (3) (ri) of tbo Punjab Tenancy Aot, it was 
the duty of the Civil Court to whioh the suit was 
instituted to act in anoordanoe with the lustruo- 
tiouB contained in the proviso to 3. 77 of the 
Tenancy Act and return the plaint for presen- 
tation to the CoUeolor ; and 

(2) that, ns (ho plaintiff bad beon prejudiced 
by (he miRtak<- as to jurisdiction, Chief 
Court would .not pass an order un -ier 8. 100 (3) 
of the Tenancy Aot. Parman v. Ohanthn, 
147 P.W.R. 1918 = 46 Ind. Oas- 811. 

SCOTT SMITH, J. 

Re/erence 70 P.R. 1893, Dist. 

(12) Suit in Civil Court for ejeotment — Plea 
of tenancy— Suit referred to and decided by 
Revenue Court— Appeal to District Judge on 
ground of jurisdiction — Competency of appeal. 
See U.P*. AOT II OF 1901 (AQBA TRNANOT^ 
No. 30, 16 A.L.J. 690. 
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Bmavji Ooarti-^COoMcUidid). 

(15) Order with Jorlidiolion of Beaeoite Oourt 
tor oommutoiion of rent Propriety *of euoh 
order if within oompejenoy* of Oivil Conit to 
question. Sea JUBISOIOTION (GBNBBADI. 

« Vo. 1. 46 0. 769. 

(14) Landlord and tenant — Proprietary title, 
qaeetton of, decided in Bevenue Court without 
eeideooe — Civil Court's jurisdiotion to try such 
qoestion. See JURISDICTION (OF OlVUi 
COURTS), No. 11. 31 0.0. 334. 

• • 

\16) Suit for deolaration of plaintiff's right to 
have oertaiq land partitioned— Oivil Court has 
juriediation in suit — Qaeetion whethi^r parti- 
tion should be allowed tvitfaio jurisdiction of 
Bevenue Courts. See JURISDICTION (OF OlTID 
Courts), No. 13, i33 p.w.r. i91S. 

(16) Suit by landlord against reveraioners of 
deceased oonupanoy tenant to recover hia hold- 
ing alleged to have been wrongly taken 
possession of by them - No jurindiofcion in 
Bevenue Court to try suit*. Sea JURIS DICTION 
(OF CIVID COURTS), No. 14, 179 P.W R. 1918 

(17) Claim for rent against occupiers of ryoti 
land lies in Revenue Court. Sec LANDLORD 
AND Tenant. No. 54. 3S M.L.J. li. 

Kablnoaraatf. 

Failure by husband to comply with terms of 
—Right of wife to dower. See MahombdaN 
LAW (DOWER), No. 1, 43Ind, Caa, 17. 

Kaohofil Aiat. 

Custom of the trade — Bombay silver market 
•^Pri'iciple of kaohoba adaoia can sue to recover 
damages for breach of contract from the selling 
party direct, without iKlervenlion of the kachoha 
adatia -■’Kaohoba .id *tia distinguished from 
pakka adatia. Abraham v. Barupchaiid. 19 
Bom. L R 60S«4f lud, Caa, 366=«43 B. 324. 
Bee Final Part, 1917, Col. 538. 

Kamln. 

Posaeaaion of house as Kamin in afoadi -Suo- 
oosaioTi— Village ouetom. Bo*? ABADI, No. 3, 
116 P.R. J918. 

Kanani. 

Anubhavarn. meaning of. See MALABAR 
Law, No. I, 43 Ind. Ca-^. 379. 

Ravnavan. 

Meloharatb granted hy Kirnavan before 
expiry of prior loaao. if void ab int/io— D lega- 
lion by Kacnavao of raanagoment to another— 
Bight to resume miinagemf?nt so delegated. 
See Malabar Law, Nj. 7, 35 M.L.J. 405. 

Sail. 

(1) Office of, not hereditary— Grant to, 
OoDStruotinn of — Presumption — Grapt not 

{ evitable and divisible. See Mahombdan 
lAW (General), 46 Ind. Gas. 853. 

40 


Kail— (ConoliuM). 

(2) Applioation to be appointed mniwall' 
rejected by District Judge— District Jodge ^ 
has powers of Kaii. See MAHOMBDAN LAW 
(WAKF)^ No. 6, S8C.W.N. 188. 

Kotl Tenure. 

(1) Khoti Villag§^Dunlop'e Proelamation-^ 
IfttroducHon of survey settlement in the 
village-^Tenants of Khot registered as 
Rhatedars - Fixity <n the amount of rent 
payable'-Rabulayats passed by Khots to 
Government — Bombay Survey and Settle* 
ment Acl[Bom. Act I of 1866). Ns. 87, 88— 
Teak trees on Varkas lands— Sale by 
Government to the Rhatedars— RHot's right 
to the sale-proceeds » 

In certain Khoti villages, within the area 
to which the Dunlop’s Proolamatioo applied. 
Survey Settlement was introduced in 1866-66 ; 
and a revised settlement was made in 1902. 
The Khots tbereupon passed annual Kabulayate 
to Government, one of the clauses of whioh 
gate to the Khots right to one-third of the sale- 
prooeods of teak trees in the villages standing on 
lands not belonging to the Dbarekaries. 

On Varkas lands in those villages the Khots 
used to pay a certain fixed amount to Govern- 
ment every year and recover the customary 
dues from those who were in occupation of the 
lands prior to the settlement of 1865-66. After 
the settlement, they recovered from the occu- 
pants the fixed assessment and the fayda* 
Later on, Governmont sold teak trees which 
grow on certain lands in those villages to the 
registered Kbatedars, wbn out and removed 
the same. Toe Khots oiaiming that they were 
governed b; the Dunlop’s Proolamatiou sued 
Government to recover the sale' proceeds on the 
ground that they were the owners oi the trees , 
and relying on the strength of the clause in the 
Kabulayat, claimed i.i the aUerLitive one- 
third of the F>ale*prooeeds : 

Field t by Heaton •/., that, as between the 
Kbntf> ana the Government, tbo matter in 
dispute was concluded by the Knbulaynt and 
the Kbot could not obtain more than oue-third 
of the proceeds of the sale of tijo trees : 

Fields by Shah, J. , (1) th^t the Djnlop’e 
Proclamation could apply fn Vatkas lands in a 
Khoti vilUge; but if any person claimed the 
benefit of tbo Proclamalicn, ba^sboul^ prove 
that the land, on whiah the trees stood, was 
his ill a popular sense, is., it was sufficiently 
marked oui as being in his permanent eocupa- 
tion in bis own ri^'ht so as to make it properly 
desoribable ms his l:\Dd ; 

f3) that assuming that the Kbot bad a right 
to the ireoy. ou V.irkas lands under Dio Procla- 
mition, that right was unafit^cled by the 
Kiibulavats wdich regulated only tb'ise rights 
which a Khot enjoyed only as a Kbot and 
which would come to an end if he ceased to be 
the Khot ; 

(3) that it was quite impoesible, ou eyidenoe, 
to bold that the Khots were in permanent 
oooupation of the lands in question or that they 
had such interest in the lands ah would enable 
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Khotl Temt^iConcludidi. 

them to obtain the benefit of the Dunlop'a 
Proclamation ; 

(4) that the Ehot had no claim to the teak 
trees undor S. 40 of the Land Revenue Code 
and thej had failed to prove that they were 
entitled to the benefit of Dunlop’s Proclama- 
tion in respect of the Varkaa lands in wciues- 
tion (a). Sadaihiv Pariharam Rlsbud y. 
The Beoretary of State for India, 20 Bom. 
L.R. 141 » 44 Ind. Gas. 872. 

Heaton and shah, jj. 

References : — to) 14 Bom. L.R. 77 ; 3 B.H. 

O. R. A.C.J. 132; 12 B. 534 ; 4 B. 264 ; Bom. 

P. J. (1879) 274 ; 18 B. 670 ; 23 B. 618, R. 

(2) Transfer of occupancy holdinp[ in khoii 
village without leave of khot — Khot’a right to 
re-enter. See OCCUPANCY TENURE, No, 1, 
20 Bom. L.R. 681. 

Kotwall Jaigir, 

Oooupancy right if oan be acquired iu. Bee 
Occupancy Tenure, No. 7, 23 C.W.N. 136. 

Kodlwaram. 

Grant of inam— Presumption that Melwaram 
alone gramod if proper. See INAM, No. 1, 
(1918) M.W.N, 859 (P.C.). 

Laches, 

(1) Aoquiescenoe and laches, Difierence 
between. Bee LIMITATION ACT (1908), No. 186. 
41 Ind. Gas. 726. 

(2) Delay in instituting suit for speoifio 
performanoe of oontraot — Whether it amounts 
to. Bee SPECIFIC PERFOltMANCE, No. 3, 44 
Ind. Oas. 244. 

Lambardor. 

(1) Partition proceedings. Institution of, if 

prevents lease by— Such proceedings when 
become contentious— C.P, Land Revenue 
Act (1861), S. ig)— Transfer of Property 

AcU S. 52. 

The mere institution of a partition prooeed- 
Ings under thu C.P. Land Revenue Aot, 1881, 
would not in itself put an end to the authority 
of the lambarder to give a lease (a). 

Suofe a prooeeding is not necessarily in its 
origin and nature a coutentious prooeediug. It 
becomes contentious within the meaning of 
B, 62/' Transfer of Property Act, only when a 
question of title within the meaning of 8. 186 (g) 
of the C.P. Land Revf.nuc Aot being raised, the 
Deputy CouimisBicuer elects under that section 
to exercise his powers us a Civil Court (6). 
Faklrglr v. Mulohand, 14 N.L.R. 16 = 43 Ind. 
Oaa. 934. 

MITRA, A..T.C, 

Refernces:--(a) 10 N.L.R. 89, R. (h) 29 A. 
339 (P.C.). 

(2) Apvointment of successor to office of — 
Points to be considered by officer avpoiniing 
one iii several rival candidates-^ Discretion 


Lnmhutdw^iOoneludedU 

of officer making appointment, Inierferemcp 
with. Principles governing. 

Where the rule framed foe ^appoi^tiug » 
successor to office of lambarder specific lout 
matters for consideration,'’ held that (hey were 
not the only matters to be taken into account^ 
they should be considered among other matters^ 
An offices making an appointment is at liberty 
to oonaider all matters which may reasonably' 
be regarded as relevant to the suitability of an 
appointment, and he is expected to decide 
between rival candidates aooording to the 
general baladfbe of their rospeotive claims and 
of the administrative advantages, or disadvan- 
tages, of appointing caoh reapeotiiTely. If he 
exercises his discretion in a reasonable manner 
neither ignoring any portion of those matters 
which he ought to consider, nor perversely 
running counter to the general sense of the 
rule, his decision ought to be allowed to 
stand; and the mere fact that an appellate 
or revising officer takes a different view of per- 
sonal claims is not a gpod reason for upsetting 
or modifying that decision. Chaadhrl Maihlr 
All V. Malik Cairagh Khan. 1 P.R. 1918 
(Rev.) = 2P.W.R. 1918 (Rev.) = 131 P.L.R. 1918 
= 45Ind. Cas. 87. 

Maynard, f.c. 

(3) Lambarder and Mukaddamir>Mukaddam 
Gomastha — Whose agent ho is — Whether oo- 
sharers liable to contribute towards remunera- 
tion of Mukad dam Gomastba. Buo C.P. ACT 
XVIII of 1881 (LAND REVENUE), No, 6, 
43 Ind. Gas. 967. 

(4) Lambardei; taking possession as mort- 
gagee — Adverse possession to other oo-sbarers 
— Limitation, See C.P. ACT XI OF 1896 
(TENANCY), No, 18, 45 Ind. Cas. 184. 

Land Acqaliltlon. 

Partition of holding within Calcutta 
Municipality — Separate assessment of divided 
holdiDgs refused by Municipality — Acquisition 
by Municipality of divided plots iu two proceed- 
ings — Legality of such separate acquisition. 
See BEN. ACT III OF 1899 (CALCUTTA 
MUNICIPAL). No. 9, 22 C.W.N, 538. 

Land Acqalsitlon Act (1894). 

(1) Ownership of land in proprietor — Tenant, 
only a licensee to occupy abadi land— 
Compensation, apportionment of-Wajib- 
ulars. 

Where the wajib-ul-arz declared that the 
ownership "in abadi land remained in the pro- 
prietor and the tenant bad only a license to 
occupy it without any right to dispose of it in 
any way, held that the proprietor is entitled 
to the whole of the compensation awarded for 
the site under the Land Acquisition Aot. 
Shankar Oovlnd v. Klian, 46 Ind. Oaa. 654, 
DRAKE Brockman, j.c. 

References 4 N.L,B. 149 ; 4 N.L.R. 166 ; 
Frank Wait A Co, v. London County OomM^ 
(1904) 1 E.B. 718. Appr. 
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iMd Acqpliltkm let (l 89 l)<^(O 0 n<lntf 6 < 2 ). 

(lra> Oompensation tot land acquired for 
purposes of making street if claimable under 
Act. See fioju. AOT III of 1886 (QlT7 OF 
BOUBAT MUNIOIPALITT)! No. 3, 3A M.Ii T. 
897 {P.C.). 

( 1 * 6 ) Acquisition of land under, Sale^proooeds 
of I if immoveable property or any interest 
therein or benefit to arise out of land— General 
Glauses Act (1897). B. 3, ol. (25)— Suit for, 
Limitation for— Limitation Aot (1908), 
Arts. 190, 132, 141 and 144. See IMMOVEABLE 
PBOPEBTY. No. 2, 3 Pat. L.J. 582. 

(2) S. d-rClaim for daintiges, whether enter- 
tainable— Market value at date of acsnisi- 
tion. 

Held, that in a suit for enhancement of oom- 
Sensation awarded by the Collector for land 
acquired by a public body for a public purpose, 
a olaim for damages for eeveranoe cannot be 
entertained by the Civil Court, unless it wds 
originally made before the Collector. 

Tbe question of the nciarbet value of land at 
the date of the acquisition does not depend on 
tbe result of the acquisition. Umap Bakhsh 
V. The Secretary of State, 145 P.W.Xt, 1918 
■i46Ind. Cas. 906. 

CHE VIS, J. 

(3) Sa. 9, lS---Notice— Effect of noM-isaue of 
notice’-- Validity of proceedings. 

The plaintiff purobaped certain plots of land 
from Imdad Husain and Altai Husain. He 
did not apply for mutation of names and the 
result was Jhat Imdad Husain sold his share to 
hie wife Ahmadi Begam, who applied for muta- 
tion of names. After this, the plaintiff applied 
for mutation of names, but the Revenue Court 
for certain reasons allowed bis name to be 
recorded in respect of a half share only. The 
result was that there were two Khalas in the 
public reoordSf vie-, No. 22 in tbe name of 
Ahmadi Begam and No. 23 in that of tbe 
plaintific The plaintiff, however, seems to 
have remained in possession and to have 
planted some trees, the boundary marks also 
between tbe plots were obliterated. With tbe 
object of acquiring some land for public pur- 
poses the Local (Government issued a notifi- 
cation in which these lands were also included. 
In regard to Khata No. 22, no notice was issued 
to the plaiotifi and no public notice was issued 
as required by 8. 9 (1) of the Land Acquisition 
Aot. An award was made in respect of Khata 
No. 22, the persons who were recorded therein 
not objeoting on the date fixed in the special 
notices. The plaintiff, however, ^did appear 
and made an objection to the special ofScer and 
laid olaim to tbe compensation on the ground 
that he was the owner. He took no steps 
under S. 18 of the Aot for a reference to the 
Court. Tbe oompensation was placed to his 
credit in the Treasury. In regard to Khata 
No. 23, public notice and special notice were 
issued, but the full period of 16 days was not 
allowed. The plaintiff objected and appjiiod for 
a reference under 6. 18 in respeot of it. Award 
vm made in respeot to Khata No. 23. At the 


Land AoquWilott lot 

date of the suit the reference was pending helM 
the Distziot Judge. Formal possession 
behalf of Government was taken of both tte 
Khatas. The present suit was filed for a deofa'* 
ration that all the prooeedings were null and-^ 
void, because of tbo irregularities of procedure. 
There was, however, nothing fraudulent or 
corrupt m the proceedings, and it was also 
found that the plaintiff had knowledge of the 
prooeedings resulting in the award :—Eeld that 
the land acquisition prooeediogs were not 
vitiated by the more fact that no speoial notioe 
had been issued to the plaintiff in regard to 
Khata No. 22, masmaoh as he had aotual 
knowledge of all the proceedings. In regard to 
Khata No- 23, the plaintiff had less right to 
complaiu, for notioe was iesued to him, though 
only ten days before the date fixed, and be 
would bo able to get full oompensation for it» 
when tbe reference which was pending before 
the District Judge would be disposed of after 
his objections had been heard. 

field, also, that tbo proceedings would not be 
invalidated by reason of the fact that the two 
Khatas were treated separately, though there 
were no division marks upon the land itself. 
Secretary of State V. Qamar All, 16 A.L.J. 
669. 

TUDBALL and ABDUL RAOOP, JJ. 

References 32 C. 606 ; 30 C. 576 and First 
Appeal No. 7 of 1915 (ol Allahabad H.G., 
decided on 10-6-1916). R. 

(4) Ss. 9. 26 Collector if empomred 
to deal with claim preferred to him not on 
date fixed in notice but at later date— 
Original cost of construction of building if 
may be enquired into in asssssinp market 
value thereof. 

A person cannot be deemed to have under 
8. 25 i2) ol the Land Acquisition Aot omitted 
to make a olaim pursuant to the notioe given 
under 8. 9 of the Aot, merely because he did 
not make it by the date originally fixed in the 
notice but did so at a later date. At any time 
before giving his award tbe Collector has juris- 
diction to deal wnth any claim made to him 
under B. 9 (2) of tbe Aot (a). 

There is no authority for the proposition 
that tbe original cost of oonstruotion of a 
building oan in no case be taken into considera- 
tion in assessing tbo market value thereof. 
This is tbo best method of ascertaining the 
market value where there have been no sales 
in tbe neighbourhood and where th& bouse 
under acquisition has never been rented (5). 
Secretary of State y. Sohan Lai, 60 P.B* 
1918 = 76 P.W.R. 1918»44 Ind. Caa. 883. 
SCOTT SMITH and SHADI LAL, JJ. 

References :.—(«) 12 C.W.N. 263 ; 33 A. 376*, 
Dist. (6) 9 Bom. L.R. 1232 ; 83 B. 326 ; 22 W. 
R. 234 ; 9 C.W.N. 666. Dist.\ 9 Bom. L.R, 99;. 
34 B. 486. R, 

(5) Ss. 12, 18— Single notice and single 
objection— Awards may be treated as one— One 
ooDBolidated appeal from awards. See CON,^ 
60 LIDATION (OF APPEALS), 34 M.L.J. 279^ 
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Aud AeqoUltloB (IBM)— (Conltniieti). 

(6) 8t. 13 (8), 46 (9), (3). 58-VotiM o/ award 
under S. 13 (3) whether property served on 
manager of estate-^Otv, Pro. Code (1908). 
0. HI. r. 6 (1) and (3), 0. V, r. 13. if applica- 
hie to such notice. Rajah Papamma Rao Oara 
T. Revenae Olvtilonal Offioer, Ountar, 33 M. 
Ii. J. 473=* (1917) M.W N. 878 = 34 M.L.T. 471 
= 8 L.W. 499. See Final Pari. 1917. Gol^ 21. 

(7) S, IS^-Beference to Court for valuation’-^ 
Duty of Court to see whether the evidence 
displaces Collector's award — Effect when 
evidence exaggerated and reckless. 

Compensation payable for land acquired by 
Government cannot be ascertained wifih mathe- 
matical accuracy and the Court has to see 
whether the evidence adduced displaces the 
amount awarded by the Colleotor. 

The valuation of the Colleotor is not dis- 
placed by evidence of value given by the claim- 
ant which is so exaggerated and reckless that 
no reliance can be placed thereon. F. W. 
Higgins V. Secretary of State. 33 C.W N. 
669=46 Ind. Cas. 331. 

FLBTCHEB and BHAMSUL HUDA, JJ. 

(8) 18, sub- 8. 3. el. (b ) — Reference by 
Collector-~~Ltmitation — Sale by Hindu 
widow of property inherited from husband, 
without necessity or consent of rever&ionerst 
Validity of — Position of purchaser. 

Where some time before the date of the 
awardi the Colleotor made an order that the 
appellant should go to the Civil Court, and 
where afterwards it appeared that the Mukhtear 
who was acting (or tho appeUaot did not take 
part in the prooeodinga before the Collector; 
Reid that the appellant was not represented 
before tbs Collector at the time of the award 
and a reference made within six months of the 
award was nor. birred by limitation. 

The sals by a Hindu widow without legal 
necessity and consent of reversioners is not void, 
but only voidable at the instance of the revoc- 
Bioners or puri<oiis claiming under them. 
Mahendva Chandra Datta v. Abhoy Charao 
Sarma, 40 lud. Cas. .356. 

CHATTBBJEA and NEWBOUFiD, JJ, 

Be/e«ncM 34 0. 399, F . 14 O.W.N. 106, 

B. 

(9) 8s. 18. 31 <2) —Compulsory acquisition — 
Oomfiensatwn ’-Special Colle^'tor — Apportion- 
ment — Payment to some claimants— Ref. '•rence 
by Collector at the i^’tstancs of other claimants— 
Tribunal cf AppmU junsd-fifion of, to hear 
reference — Award of additional amount to 
claimant — Refund by the claimants who are 
paid off, cannot be ordered bu Tribunal— Suit 
for refund — City of linmbay Imnrovement 
Trust Art (Bom Act TV of 1898), 8^ 48 (11), 
Hangadai v. HaJI All Mahomed, 18 Bom. L. 
R. 836 = 36 Ind. Oa^. 433-43 B. 64. See 
f'inal Part, 1916, Col 883. 

(10) Si 18. See Hoe. 3 and 6, supra. 


Land loquliUlon Aol 

(11) 8, 88^Compensation ' to bs ptUd Jw 
acquiring stone quarry— Uodo of ealoula*^ 
lion. * 

Per Fletcher and Oreams, *J7.-^The proper 
basis of the compensation to be paid tor aoquic* 
ing a stone quarry is the amount of workable 
stone as estimated by a oompetent witness in 
the oase. 

Pet Hudus, J, (dtssenfinp).— -Inoases of this 
kind, it is generally neoensary to take two or 
all the methods of valuation available, m order 
to arrive at a^airly oorreot valuation. Exact 
valuation is praotioally imoos^ible and approxi- 
mate market value ib all that can be. aimed at. 
Maaalfar All Khan v The Secretary of State 
for India la OouncU, 44 Ind. Cas. 1 (F.B.). 
FLBTOHEB, GBEAVEB and 8HAMSUD , 
HUDA, JJ. 

Reference 11 C.W.N. 876, Appr. 

(12j S. 23 — deguistfton of orchard land— 
Compensation payable to owner— Principles of 
valuation. Bllae M. Cohen v. Seoretary of 
State, 3 Pat. L.J. 616 = 43 Ind. Gas. 17. See 
Pinal Part, 1917. Col. 22. 

(13) Ss. 23, 'Market value of land”— 
Compensation awarded on the basis, of rent 
income— Compound appurtenant to house 
but in euUivatory possession ot tenant with 
rights of occupancy — Mode of assessment. 

In a oase of compulsory acquisition of laud, 
a plot of land appu'*tenant to a house as com* 
pound was acquired. The land in question 
was let to agricultural tenants who had acquir- 
el occupancy rights. The sum awarded to the 
appellant for componsatioa was oaloulated at 
16 vt-ars* purchr^qe on the rent income of the 
plot plus a sum of money paid as nompansa- 
tion to the tenants. The owner objected that 
oompensition should have been given to him 
according to the market value of the land 
considered as a building site. Held that the 
principlo adopted for awarding compensation 
waq correct inasmuch as that tbe laud was not 
at tbe disposal of the owner for sale as a 
builaiog site ita value as such being diminish- 
ed by rTio existenoe of occupancy rights (a). 
h. W. Orde y. Secretary of State, 16 A L.J, 
501 = 40 A. 367 = 44 Inn. Oas. 933. 

PiGGOTT and WALSH, JJ, 

Reference : — (a) 33 B. 483, R. 

(14) B, 35 (3). See No. 3, supra, 

(15) 8. 31 ( 31 . See No. 9, supra. 

(16) 8. 46 (2) (3). See No. 6. supra. 

(17) S. 49. See No. 13. supra. 

(18' a. 63. Bee No. 6, supra. 

(19) 8. 54 -Aopeal against valuation of some 
of the plots acquired— Memorandum of 
objections in respect of plots not covered by 
appeal— Right to Hie such memorandum— 
Civ. Pro. Code, 1909, 0 XLl, rr. 23 and 
33. 

Wheie in a land acquisition appeal by tbq 
Government objection was taken to the valua- 
tion of the District Judge in respeot of somAi 
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tiftod Jl«t U99iH(OoMehKM). 

only of the aeveml plots acqaired, held, that the 
reepopdent was eotitled to file a memorandum 
of objeotioDs relating not merely ta the plots 
covered by the appeals, bi^t also to other plots, 
all being the Bubjeot-matter of the same 
petition. 

Under the Civ. Pro. Code O. XLI, r. 23, a 
memorandum cl objeotions may be filed against 
the fieoree as a whole *or againet a part of it 
whioh may not be the subject matter of the 
appeal. B. 64, Land Aoqumition Act, makes 
no depart lire from thin rule. The Deputy 
Colldotor. Madura Dlvibion r. Muthlrula 
Modall. 3d M.L.J. 83 = 8 L.W. 371 = 34 M.L T. 
83- (1918/ M W.N. 468. 

Abdub Rahim and Seshaqiri aiyar, jj. 
References 8 B. 3C8 ; 3^ M. 705 ; 39 B. 614, 
2Bel on ; (19001 3 Ch. D. 380, Dial. 

(20) S. 64 — iltsard — Appeal — Difference 
betwem Judg^s-^ Letters Patent, 8s. 15. 36. 
Where an appeal under 8. 64 of the Land 
Acquisition Act against an award of the District 
Judge wts heard by a ^Division Bench of the 
High Court and the learord Judges who heard 
the appeal differed from the Laud Acquisition 
Judgt: and among themselves as to the amount 
of the award prooeetiuig on different prinoiples 
of oalciflation and fiualfy agreed to award the 
smaller oi the two Hum^ respectively arrived at 
by them. 

Held : No further appeal lies under ol. 15 
or 86 of the Letters Patent (a) 

Held, also, that 8. 98 of the Civ. Pro Code 
applies to appeals in h hxid Acquisition cases ; ) 
that the Judges who hoard the appeal having j 
differed on the principles of valuation as well as ( 
the amount aw iroable there was no majority 
which concurred in v'lryiog or reversing the 
award of the Distriot Judge and the Division 
Benoh thould have dismi^^Hcd the appeal (6). 
Manavlkraman TIruinalpad v. The ColleotoF 
of Nifgirii, 3*5 M L.J. 1 10= (1918.. M.W.N. 640 
= 34 M.L.T. 166 = 3 L.W. 361 = 41 M. 943 
(F.B.). 

ABDUB Rahim, Oldfield and sesha- 

GIBI AlYAU, JJ. 

References 'a) 40 O. 21 ; 17 C.W.N. 421, 
V. (61 32 C Jj. J. 526, doubted. 

Land Alienation (PunjabL 
See Pun. act XU I OF 1900. 

Land Encroachment. 

Jpee Mad. act III OP 1905. 

Land Estate! (Madras). 

See Mad. act I OP 1908. 

Land Improvementi Loans. 

See Mad. act XJX OP 1883. 

Landlord and Tenant. 

(D D'lvialby tenant of landlord' e title, when 
wofks iorteiiure — Relief against forfeiture 
• -^Principles governing tenant for specific 
term — Position of. 

A tenant was sought to be ejected* on the | 
gxoond that he diaolaimed his landlord’s title ' 


Landlord aad Tenant— (Oot^tiid). 

and asserted bis own b/«an incidental and^ 
casual sfatement made by him in a dooumeah 
executed by him to a third party purporting tO* 
ooDvey some property other than that to whjoll' 
the assertion related. The aseertion was not 
addressed to the landlord nor was it followed 
up by transferring tne partiouJar property to a» 
third p^rfcy. Held that suoh a ool lateral refer* 
ence as the me oont od m (he said document 
was not enough to ooustitute a disnlaimer of the 
landlord’s title justifying the forfeiture of the 
tetianoy. The principle being well settled that 
a tenant oaunoG acquire titlu by prescription 
against bis landlord so long as be does not to 
the knowledge of the landlord repudiate the 
tenauoy under which ho holds possession : the 
denial must be unequivocal and some sot 
tending to the giving up of the relationship of 
ienaub mm>l have been oommitted. Principles 
I governing doctrine of forfeiture by denial 
I discui^scd. 

Per Seshagxri Aipar, J, — Obiter dictum. A 
tenant holding a lca.se for his life becomes liable 
t(/ forfoituce ot bis ibnanoy by denial of the 
landlord’s title during the period. Where 
there has been a denial of title, the tenant to 
obtain relief again.st forfeiture, must prove that 
the denial occasioopd by the fraud, mistake 
or accident of cbe landlord and that be himself 
was neither careless nor negligent. Kemalooli 
V. Mohammad, 41 M. 629. 

BESHAGIRI aiyar and NAPIEB, JJ. 
References :-(1914) M.W.N. 916 ; (1891) 1 Q. 
B. 417 ; (1889) 10 A D. and B. 427 ; (1836) 1 M. 
and W. 695 ; (1881) 16 Ch. D. 730 ; 3 Coun. 622 1 
35 A. 145, B, 

(2) Cutting down by tenant of trees on ogri- 

cuitural land~^Suil for damages — Cititl 

Cowrf— Jurisdiction — Agra Tenancy Act 

(11 0 / 1901), -Ss, 57, 65, 1G7. 

The plainiifif was the landlord and the defend- 
ants wore occupanoy (enauts ot a oertain 
agrioultural holding. The latter out down two 
trees within the boundaries of that holding, 
and a Munsif. exeruieing the powers of a Small 
Cause Court Judge, granted the plaintiff a 
decree for damage!^ in a suit brought for that 
purpose ; that tne suit was cognisable 
b> a C ivil Court. 

Toe cutting down of trues docs not raise a 
prcsumoiiLiTi that the aoi is ditriment&l to the 
land wit bin S. 57 ot the Teuani y Aot. Man- 
lukh Ram v. Bit jraj Saran Singh, Ifi A.LJt 
631 =40 A. 646 = 46 Ind. Gas. 971. 

'PlQGOTT. J. 

Reference A, L.J. 672, i2, 

(.3) Tenant liable for the damage caused tc 
the neighbouring godown by the falling of the 
premisis let — Transfer of Property Act tIV of 
1682t, S. lOd, els, {ft) and (o). Bal Monghlhal 

V. Doongersey Lakmldas, 19 B> ni. L R. 887 
= 43 Ind. Gas. 273. See Final Part, 1917, 
Ool. 543. 

(4) Kadim Inamdar--- A lienee of rights in ik$ 
soil^Enhanement of r#n<— Afirnidarf— 
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Landlord and Tenanl— (ConfiniMd). 

Land Revenue Code (Bom, Act V of 1879). 
S> 317. 

The ioamdar, to whom Government has 
granted all its rights in the soil in a village 
where a survey settlement has been introduced, 
is entitled to raise the rents of permanent 
tenants oven when such permanent tenancies 
commenced before the alienation (a). Panda 
Bala Jagtap v. Ramchaodra Oanesh Desh- 
pande. 20 Born. L.K. 16-42 B. 112^43 Ind. 
Gas. 738. 

Beaman, j. 

Reffrgnces:—la) 3 B. 141 ; 17 B. 475 ; 29 B. 
415 ; 12 Bom. li.K. 707, 2i. 

(5) Suit, maintainability of-- Bengal Ten* 
ancy Act (VllI of 18651, 8^ 105. su%t under 
— Suit, withdrausal of, effect of --Rent, non- 
payment of— Limitation Act (IX of 1908). 
Sch, I. Art, 130. 

An application made under S. 105 of the 
Bengal Tenancy Act but withdrawn is to be 
treated as one never made. 

Hence, although an applicaticn under S. 105 
was proviou^ily withdrawn, without libt?rly to 
malre a fresh applioatioii, 'i subsequent suit 
under the same section is maintainable (a;. 

The mere non-paymeni* of rent for a certain 
period does not bar a landlord’s right to have 
the rent a8SGs»ed and to recover rent from his 
tenant. Art. 130, Sch T of the Limitation Act 
applies after the tenure is found to be rent- 
free. Srlmatl Kamlnl Sundarl ChowdharanI 
V. Abdul Habln Moalvl, 28 C.L.J. 254 — 47 
; Ind. Cas 420. 

TbUNON and RICHARDSON, .IJ. 

Reference :~(a) 40 C. 429, F 

(6) Incumbrance — Bengal Tenancy Act {VIII 
of 1885), S. IGl {a) — Interest of purchaser 
of a portion of non transferable holding. 

An incumbrance implies a limitation of the 
rights of a tenant and not a total extinction of 
them. A landlord piirohasor at a s'ile in exe- 
cution of bis rent decree is nnt required to 
annul the interest of a purchaser of a portion 
of a ncn-transferable ocoupancy holding {a), 
Fazarall Mahaldar v. Poroo Mian, 28 G.L. j. 
266. 

.> Chittv and WAIiMSLEY, JJ. 

Reference (c) U C L J. 16, F, 

(7) Lcfise. construction of — Fermanent and 
heritable tenure —Transferable by custom — 
Re entry, v'qhi of. 

When a Inndlo'd grants a permanent and 
heritable ttovirr, ir l^nd, be has no estate left 
in him, unles:- be r .^f tvii ro himself 8 right of 
re-entry or reverpi;jn fn). 

A lease dated th« iOth ]\I arch, *1877, creating 
a permanent auu hori'n. l, Jenure, contained 
the following olaupe ; “ Cru forbid, if the naid 
land and bari be not Ui'pd /'‘r lw<llir)g purposes 
the right under the p':*tab shall be void ’’ : 

Held, (i) that the clause did not cr.ntain any 
cesetvation of the right of re entry by the land- 
lord I and 
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Oi) that such tenure was transferable by 
custom. Mohammad Reajnddlo Ahmed 
Baioda ‘Sundarl Dasi, 28 O.L.J^ 278, 

‘ Sanderson, g.j. and Mookbbjbb, j. 

Reference i—(a) 17 G. 826 (828), R, 

(81 " Taluka ** patta, if imports permamney 
— Covenant by tenant to relinquish fund o» 
grantor personally requiring it, %f runs with the 
land—Orayit to be construed against grantor 
— Rule explained — Land encroached upon 
by tenant and treated by landlord as pfirt of 
permanent tenancy — Tenant if may be ejected 
therefrom. Sarada Kripa Laha v. Akhll 
Bandu Biswas, 21 C.W.H. 903 Ind. Gas. 
530»28 C.L.J. 18. See Final Part, 1917> 
Col. 539. 

(9) Under raiyati holding — Transferability 
— Purchase by landlord in execution of a money 
decree wuliout objection by tenant— Title and 
possession. Raja Pramatha Bhusaa Deb Roy 
Bahadur v. Ram Charan Hondal, 22 C.W.N* 
124. See Final Pan, 1917, Col. 542. 

(10) Bengal Tenancy Act (VIII of 1885), sale 

of noH' transferable holding in execution of 
decree for rent, if under ^ in 

Sylhet District — Bengal Act VIII nf 1869, 
8s. 59, 64 aneZ 65, whether govern such 
cases. 

The rrspondents.^who are 8 annas co-sharer 
landlords of jote in the District of Sylhet, 
obtained a decree for rent in a suit in which 
the other oo-sharor landlords were parties, and 
applied for execution of the decree by sale of 
non-tracsferable jolo of the judgment debtors. 
The lower Courts treated the oaso as one fall’ 
ing under the provisions of the Bengal Tenancy 
Act ; 

He W— That the case is governed by the 
provisions of Bengal Act VIIT of 1869 and not 
the Bengal Tenancy Aot. As the bolding is not 
tranr:!erable, the deoree-holder oanuot obtain 
satisfaction of bis decree by the attachment 
and salo of the non- tranpferablo holding of the 
judgment’debtors under the provisions of S. 59, 
or 8. 64 or 3. 65 of the Bengal Aot VIII of 
1869, Alok Chandra Pal v. Jaluram Nama- 
sut, 22 C.W N. 563 = 45 Ind. Caa. 763. 
TEUNON and HEWBOULD, JJ. 

(11) Non-occupancy raiyati holding, sale of, 
in execution of money-decree— RaiyaVs 
r^lit to raise question of non- transfer obi- 

A non occupancy raiyati bolding was sold in 
execution ( f a money-docrec, whereupon the 
judffment'debtnrs objected on the ground of 
non- transferability. The pattab of the laud 
prohibited any kind of transfer without the 
consent of the landlord and gave the landlord 
the right of khas possession in case any such 
transfer took place. 

Held —That, if the terms of the lease give 
the landioid a right of re'ootry in the case of a 
transfer without his oousent, that may raise a 
queatio*Q between the purchaser, if any, at the 
Oourt'Sale and the landlord, but does not 
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<3lolibe the raiyat with a tight to object to the 
eale.. Leloog (Jainta) v. Rajaol Kaata 
OhovdhoFy, .32 O.W.N. 793-46 lud. Oaa. 
417 , 

Bichabdbon atl*d Beaohoroft, jj. 
i2e/erenc0 ;--42 0. 172, Distt 

<13t Befngal Tenancy Act (VIII of 1885), 
105-S. 60. suh Se. (1),(2) and(3)— 
Presumption in favour of raiyat if rebutted 
by acquisition of non- transferable holding 
ds representing creation of a new tenancy — 
Sub^dimsion and amalgamation of raiyati 
holdings — New kabuliyat not varying the 
rent but stating it to be variablst if rebuts 
presumption. 

^ Where, ia a prooeediog ioatituted by the 
landlord for the aettlcment of fair ront under 
8. 105, Bengal Tonanoy Act, the landlord con- 
tended thac the pocHumption arising under 
8. 50, sub-S. (2). to the benefit of which the 
•tenant was prima facie entitled, was rebutted 
by the acquisition of nou -transferable holdings, 
which represented the oreation of a new tenan- 
cy. 

Heldt that iho pucchaecr of a non transfer- 
able dooupancy holding oaunot claim 
recognition by the landlord as a matter of 
right, but, if he obtains rooognitiou from the 
landlord whether by payment or otherwise, 
then, in the absence of special circumstances, 
he is admitted into the original tenancy with 
all its incidents and becomes the suoaosaor in 
interest of ^he vendor. 

Pec Richardson, J.— Cls. (1) and (2) of B. 60 
of the Bengal Tdoanoy Act assume the con- 
tinuity and identity of the tenure or holding 
throughout the whole period from the perma- 
nent settiement onwards. 

In view of cl. (3), in the oaso of raiyat, the 
rule and the proKumpbion contained iu cIh, (1) 
and (3) apply to land which, at the time when 
the question arises , may form part of the 
raiyat's holding. Th? rule aud the presump- 
tion may thus be applicable to several parcels 
of land, of which the holding consists when the 
question arises. Part of the holding may be 
inherited land. Part may have been acquired 
fay purchase from another raiyat. In either 
case the raiyat may tack on bis own occupation 
of the land at .an unvaried rent to the occu- 
pation at an unvaried rent of bis predecessors- 
in-interest, who, as regards land acquired by 
piircbasG from another raiyat, will include his I 
vendor and his vendor’s predecessor^, 

The inclusion, in a kabuliyat executed sdbse- 
quenily to the oreation of the holding, of a 
condition purporting to make the rent variable 
without any variation in fact does not affect 
the presumption arising under ol. (2) of S. 50. 
The true question in such oases is, whether the 
instrument, on which the landlord relies, is 
merely confirmatory of the pre-existing interest 
or tenancy, or, whether it creates a new ten- 
ancy, and, in the case of raiyati holdings, this 
question must be considered with reference to 
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the provision contained in ol. (8). AWlOyn 
Sankev Masumdav v. Rajanl Mandal, 33 Oa 

W.N. 904 » 47 Ind. Oaa. 359. 

TBUNON and RIOHABDSON, jj. 

References :-^22 O.W.N. 331 (322) ; 18 O. 
W.N, 949, R. 

(134 Bengal Tenancy Act (VIII of 1885), 
S. 86 (6)— Vendee of portion of non- trans- 
fer able raiyati holding, if may be evicted by 
landlord in whose favour vendor surrenders 
the portion after sale. 

A raiyat, who has sold a portion of his non*- 
transferable occupancy holding, has patted with 
all his rights in the portion in favour of the 
puiohaaer, and has no interest in it to sur- 
render. 

Moreover, surrender may bo looked upon as 
a transfer or grant and whatever binds the 
raiyat binds the landlord in whose favour he 
surrenders. 

The landlord cannot on accepting a surrender 
of,thapart of the holding sold by the raiyat, 
sue to evict the transferee. Anaoda Mohan 
Roy Ohowdhavy y. Qurndayal Saha, 23 0. 
W.N. 966. 

WOODBOFFB and MOOKERJBE, JJ. 
References 42 C. 173 ; 14 C.W.N. 229, F.; 
17 O.W.N. 1101, Not F. 

(14) Bengal Tenancy Act (VIII of 1885), 
S* 86 (6) — Sale of portion of non-transfer- 
able raiyati holding — Surrender by vendor 
of same and resettlement taken by him of 
rest’-' Implied surrender-— Landlords if may 
evict purchaser. 

Where a raiyat expressly surrendered a part 
of hia Don-transferable holding, which, prior to 
nuch surrender, he had sold, aud took a uew 
settlement of the remainder. 

Held, that this operaced as a surrender of 
the whole bolding (express as to a portion and 
implkd as to the rest) and, as nc fraud on the 
part of the landlord was established, be was 
cniitltid to evict the purchaser from the portion 
sold. Shaikh Taralj Munihl x. Brojendra 
Kiihore Roy Chowdhary, 22 C.W.N. 967*46 
Ind. Cas. 862 (F.B.). 

WOODROFFE, OHITTY and SHAMSUL 
Huda, jj. 

References G, 173 (F.B.)«; 14 Q. W.N. 
229 : 17 O.W.N. 1101, Rel. on ; 18 C.W.N. 601. 
R.; 30 Ind. Cas. 252 ; 19 O.W.N. 268; 20 C. 
W.N 610, Dial. 

(15) Bengal Tenancy Act (VIII of 1885), 
Si BG-— Non- transferable raiyati holding— 
Sale of a portion by raiyat — Subsequent 
surrenaer of same by him— Landlord if 
may eject transferee — Fraud— Knowledge. 
Per Teunori, J , — Irrespective of fraud, collu- 
sion or knowledge, a landbrd. who accepts 
from a raiyat the surrender of a portion of the 
holding after the same had been sold by him, 
is not entitled to eject the transferee The 
raiyat's rights in the portion having been extin- 
guished, by the surrender oc grant to the land- 
lord, the latter took nothing. 
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Salo of a p^Et of a holding may be roasonably 
argued to oe an inoumbranod or limitation of 
the laiyat’s rigkte io' the whole and should, 
therefore, operate to prevent a Rurrender whe- 
ther of the whole or the part. 

Per Htchardsofit J. {contrai.'^On the author- 
ities sale of a pan of a r’uyxti holding is not an 
inoumbrance within the mranitig of of 

8. 86 of the B^rpal Tenanoy Act 

On the authorities the landlord (apart from 
fraud) h.iH the r’fiht tore’enter, if the whole or 
a part of a non-tran’^ferable raiyati boldine; be 
relipqii’Ghed or uurrendered by the raiyat after 
the same his been sold by him. (History of 
case-law rn the anV'j-'ot reviewej). Sbeikh 
DustoP All V. Ram Kumar Qope. 22 C.W.N. 
973. 

TEUNON and Rtchaiidson, JJ. 

( 16) S' 9 ntfi''*o(ton of Ttlnka pitta — Perma^ 
nent tenure--' Liability to enlujncemertt of rent 
•-•^Conatfurtiofi of contract-- Putni R>gulction. 
arreots of rtri recoverable according to %rcvi- 
sions oft whether proves fixity of rent—Nnacad 
lands and larof lands. CJpendra Lai Qupta 
T. Jod^lh Chandra Roy, Ind. Cat* 56^22 
C.W.N. 275. See Final Part. 1917, noi. 546. 

(17J Covenant by tenant not io tramfer land, 
Effect of. 

Whore there is no oorniiiiou of forfeicuxc in a 
lease, a covenant by the tenant not to transfer 
the iand oanrj it re^^trJo the transfer of an 
interest unless proper conditions are pul in for 
enforcing the rights of the landlord on a breach 
of the copf^raot. Annoda Charan Naya v. 
Daiarath Haider, 40 Ind. Gas. 444. 

PLF.TCHKB and 8MITHER, JJ. 

(18) Construction lease— Aoreement not to 

vnry rent until ariual measurement — 
Whether S 52 of the Bengal Tenancy Act 
is applicable. 

A handlcrd let out. by a permanent leaf-o, a 
piece Oi i.*ud dL'Soribed as .» plot of 1000 ki| 7 /ias 
then in a jungly staie. rent free for six yrars, 
and thprpafi«"r. at a progressive rent r’sing to 
8 annas per bigha. The lease further provided, 
“I shall 'R'i. 500 -very year according to the 
Awfs. After the rent-free period and the period 
of orngrossivc rent are over, ou a measurement 
hf’ipg made, ♦or I he land found to bn in excess, 

T shall pay additional rent at the above rate 
from the tim.*' of raea^uriniput and shall, from 
that time, cr^'fc au abatement of the above rate 
for *.be laud wbifli is found to be If.ip, aod I or 
my heir*-' or auonpss'jrs shall never have to pay 
an additional jama for the above lands and you 
or your hcir>’ ai d -ufco-sors shall never receive 
or be enritled to rtr.uvfj any addi’ionsi ;ama.” 

Held. that, on a proper oons.^ruotion of the 
lease, until oner toih^r of the parties appHH 
for measurement, the rent was fixed at Rs, 600 
per annum. 

Held, further, that 8< 63 of the Bsneal 
Tenancy Aot did noi apply to the case, as the 
lease wan a premanent one, and, under the 
terms of the lease, what waa demised was the 
land lying within the boundaries mentioned in 
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the sohedale to the leeM. ei Be. 600 ^ar 
annum, with option to the tenant or the land* 
lord to have an actual measurepaent made df 
the land, and, unti' that was done, the tenant 
bad to pay at the rate mentioned* Ra|; 
Kumar Viisra v. Rama Nath Singh. 40 Ind. 
Gap. 49*. 

Fletcher and Fbwbodld, jj. 

(19 1 N on-transfer ahU occupancy holding-^ 
Purchaser in execution of money decree not 
recognised by landlord — Suit by such puf» 
chaser ru n cover possession from another 
purchaser reccg.Ased by landlord. 

Plain Mfi purchased a uori-trausierable ooou- 
pancy bolding in exeoution of a money decree, 
but ho was not rocogn zod as tenant by the 
landlord. He filed a suit for possession. Defend* 
ant pleaded a purobase from tbs widow of tto 
ryot inii ho had been accepted by the landlord 
as a tcn.'tnt. 

Held that plaiutifi could not sucoeed, as the 
aoceptanoe of the defendant as a tenant by the 
landlord amounted tb a settlement. Janakt 
Nath Saha v. Kailaih Chandra Slogha, 40 
Ind. Gas. 498. 

t'HATTEBJEA and NEWBOULD, JJ. 

(30 Ejectment— Title of plainitff proved— • 
Relief — Adverse possession of tenant 

against lessee, whether adverse against lessor— 
Pleadings, determination of case on grounds 
taken. Ishan Chandra Dhupl v. Nlshl 
Chandra Dhiipl. 41 Ind. Gas. 078 » 33 C.W.N. 
86d. Bi e Final Part, 1917, Ooi. 649i 

(31) O’C’ipancp holding, Non trUusferable— 
Transfer of portion whether eonstitutei 
abandf,nment of the whole holding— Land^ 
lord*s right to re-entef — Posttron of tenants 
holding undivided shares 
As regards tenants, the occu'^anoy holding » 
one^and an cr'tire brldiug of a particular piece 
of lard tfanugh it m^y bo that different persons 
arc entitled m different and undivided shares 
as between themselves. 

Where a raiyat transfers or abandons hit 
undivided share in a non-transf»=rnble oocup.<inoy 
holding without parting with the remainder of 
the bolding belonging to his c^t-sharers, the 
00 -sharer landlord, under whom th;«t share was 
held, oaunot re enter as there has been no 
abandonment of the bolding Swarna Hoyi 
Dail V Oayratulla Sardar, 41 Ind. Gas. 704. 
Fletcher and Nbwbocld, jj.* 

(22) Stiit for rent— Persons acquiring interest 
in tenancy prior to suit— Effect of non- 
Joindefof parties in rent suit. 

In a puit for arrears of rent of a tenure, the 
plaintiff, if he desires to nffeot or override the 
interest of a person in the tenure acquired prior 
to the institution of the suit, must, Jf ho 
becrmcR aware of snob interest subsequent to 
the insiitutioLi of bin suit, join such person as m 
party to the suit. 

A landlord brought a suit tot arrears of rept 
of a tenure against the tenure- holder, wboie 
interest in a part of the tenure had been pm- 
ehased by* the defendants before the itistitatioip>r 
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of tbd aaifc afc a sale in ezeoution of a money- 
deoreo agaiaafe the tenure^holder, but the 
landlord's fee was not deposited till after 
the oonfirmation of J;he ^ale. After the in- 
Btitntioo of the suit, the landlord became aware 
of the defendants’ interest in the tenure, but 
did not make the'm parties to the rent suit. In 
azeoiition of that deoreoy the landlord pur- 
chased the tenure. 

Held that, having regard to the terms of the 
Validation Act, the defendants acquired an 
interest in the tenure before fhe plaintiff 
instituted the suit for rent and as he did not 
make the defendants a party to that suit when 
he became aware of that interest subsequent 
to tbe institution of tho suit, bo could not 
afiect or override that interest of the defendants 
Hby his purohaso of the tenure in ezeoution of 
his decree for rent against the original lenuro- 
holder. Kali Charan Shaba v. Qoblnda 
SandaF Sanyal, 41 Ind. Gas. 783. 

FLETCHFJR and RU?nARDSON, IJ. 

(231 Tr^imfer of occupancy holdinq by 7 vay 
of gift, whether binding on heirs of donor — 
Eevocafion of gift. Behari LaJl Qhoie v. 
Sindh uqala Oaisl. 41 Ind. Gas. 878-45 C. 434 
*22 C.VV.N. 210=27 C.D.J, 497. See Pinal 
Part, 1917, Gol, 5-46. 

(24) Transfer of Property Act (IV of 1882), 
6'. ii 'i -‘Landlord and tenant — Forfeiture 
for non-payment of reni-^F^ecimeni suit— 
Clahn for rent of subsequent period— - iVaiver 
of forftiture — Interest on arrears at 6} per 
cent, per mensem— Whether penally. 

Where, in a suit (or ejectment under an 
express covenant under which the tenant :a 
liable to ojeofcnient on default in payment of 
rent, a nlnira for rent for a period subsequent to 
tho default, whioh, according to tho plaintiff, 
gave him tba cause of notion for tho suit, is 
included, the suit for ejectment mu.gt fail, as 
ths plaintiEf must be do'^mod to have waived 
the forfeiture under 8. 112 of tbe Transfer of 
Property Act by making such claim for rent. 

A stipulation for p.ayraent of interest at 

per oent. per mensem on arrears of rent is 
enforceable and oannot be regarded as a penal 
rate in the absenoo of special oiroumstanbes. 

Abdal Rashid Khan v, Safar All, 42 Tnd. Gas. 
614. 

N.R. ChaTTGRJEA and BlCUARDSON, JJ, 

(25) Failure of co-sharer landlor^d to secure 
entire possession of holding to tenani-^Co- 
sharer landlord not entitled to full rent. 

Where a co-sbarer landlord failed to seoure 
to tbe tenant tbe peaceful possession of the 
whole property, and the tenant was held liable 
to other oo-sharer landlords for their shares the 
co-sharor landlord is not entitled to reoover 
full rent from tbe tenant. Nara Naraln 
Kapally. Kali Mohan Dai Kapall, 43 Ind. 
Oas. 47. * 

» Fletcher and nbwbould, jj. 

41 
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(26-a) Eent, Suit for, by mortgagee of ifairn 
‘—Purchaser at Sevenue sale of the propria^ 
tary interestt Payment to. Plea of Admis- 
sibility of — Bengal Tenancy Act (VIII B,C* 
of I885)i Ss. 60, T2—Applicahility of 8, 73» 

Id a suit for recovery of rent on the strength 
of ftu, ijara ozecuted by the original proprietor 
in favour of the plaintiff’s prodeoessoedn* 
interest. 

Held, (1) that the plaintiff btiing a registered 
mortgagee, plea of payment to tho purchaser at 
iGve.uue sale of the proprietary right cannot bo 
admitted under 8. 60 of tho Bengal Tenancy 
Act (1865), and (2) that 8. 72 of the Bengal 
Tooaiicy Act was inapplicable to the case. 
Mukhdnmau v. Khalrat Ahmed, 43 Ind, Gas. 
182 = 3 Pat. L.W. 246. 

GHAMIER, C.J. and SflARFUDDIN, J. 

(251 Uolding, meaning of— Ejectment suit— 
Landlord's right to enter— Occupancy right 

• — Transferability— Splilling up of occu- 
pancy hclding by transferees— Effect on 
landlord's right in regard to holding, 

A holding is a p-arcel of lauds for which a 
definite contract for rent has boon made. 
Where there is nc contract for payment of rent 
for a bouse, it is not a part of tbe holding. 

In ejectnenfe suits tho landlord is entitled 
to outer into pos-iession of lands secured to the 
payment of! he revenue in which no relation- 
ship of landlord and tenant subsists. 

It^ is sottled law that where an ocoupanoy 
holding is transfecablo the occupancy right 
past^ea with the transfer. ^ 

VThore an oconpitnoy holding is transferred 
to sevocal persons and tho holding is split op 
into party, the landlord’s right to regard the 
holding as still intaot and liable to bo sold in 
its entirety for arrears of rent is not prejudiood 
and landlord’s suit iu ejectment is not barred. 

A raiyat may have a saleable interest in his 
entire iioJding. He has no saleable interest as 
against tho y^amindar in a part of it only 
Rainjl Prasad Sahu y. Mahoramad Anwav 
All Khan, 43 Ind. Gas. 377 = 3 Pat. L.W, 299. 

ROE and JWAL \ Prasad, j.j. 

(27) Three persons having interest in a hold- 
4ng Rent suit Decree agaimt only one 
iena7U— Whether decree is rent decree or 
vioney-aecrec. 

Where three persc^os had an interest in a hold- 
ing, being entered in tho record of rights as 
tenants and tho landlord obtained a decree 
agains!. only one of them, held that the decree 
in question should bo treated as a money- 
decree and not as a rent decree. Devanand 
Lai ¥. Maharajah Kciho Prasad Slntfh 46 
Ind. Gas. 748 = 4 Pat. L W. 37. * 

ROB and Imam, JJ. 

Reference 37 Ind, Oas. 913, F, 
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(28) Conltact to pay rent in any /om— Con- 
tract to pay rent in sikka rupees-^Validiiy 
o/— Res judicata- Prc'»2«?2p^ion~'Doc7mcwt 
establishing relation of landlord and tenant 
— ReB judicata. 

A party is entitled to contract to pay rent in 
any form he pleaics and he will be bound by 
that Qon tract. 

Where rent ifi capable of variation by con- 
tract, the decision in a previous suit Jis res 
judicata only to this extent that the isBue, 
that was rent in the years for which the pre- 
viouB suit w.is brought, cannot be ro-opeued 
and that it should bo presumed until the con- 
trary has been proved that there has been no 
variation in the rent in subsequent years. 

The document by which the rslaticnsbip of 
landlord and tenant establiKhcd having 
been cuce conBlrued in a rent -uit, that con- 
Btructicn IS rps judicata for all tinie. Raja 
Dhakeawar Praaad Raraln Singh y. Rdni 
Prasad Singh, 43 Ind. Cas. 753 = 4 Pat. L.W. 
47. 

ROK and Imam, 

Beferencis — 20 C. 505, / ; 7 U. L. J. 202 ; 
19 C. L. J. 34«, Appr, 

I 

(29) Landlord aware of irantfer of tenancy j 

to plaintiff-- Lanalord obtains rent decne 
agatni'i heirs of original tenant and gets 
the huid sold in execution — Plainitirs 
right to land decreed, j 

A tonaut bequeathed by will his land to j 
plaintiff, who entfr^'-d into posaerrion thereof. 
When the plaintiff w'l wlispo.«ce-:.icd frr.n/ the 
land bv the heirs oi the original tenant, 
plaintiff the trc'-jv'i' -etrj «nd the landlcrd 
and got h’.-i olain drrr.’‘'*d. Subscqueclly thf? 
landltjrd brought a rent ruit ag;\iDht tbo hrirs 
of thy original lera'.t, obtained ;• deccec and 
purcba'DC’d tha land i" cx^^cutjon vt tbi- rent 
decree. When the pbunJifi bi’cngh'c the pro-’flot 
auit to recover po-sscsFicri of the l-ind from the 
landlord, held that the l.indlord’s rer t suit 
SgaTir=ii tho heirs of tbo origiiiai tenant waq 
frauduifliiu and cojlnsivp ' ction aiid pl-intin 
wa's epiitled,. 'f' rreever poFFC'-sion cf rho bird 
;n quest Raja Jagadisch'in^radeo Dhahol- 
dcov. Srldam Mah.'ita, 44 Ca-. 26. 

ClU'ITi ,ind .H. 

W. R. 9i, F, 

. I 

(30) Tenum ng or.nviy ard rcclnipiing j 

waste iana— hnndiota acquiescing - Pre- ! 

SUVipi'-Otl of U’T-C, , 1 

It is clear that a pb i ,'>! acquiescence 

or of sl'iuding ».y b<^ ^ 1 • < j a tarianl who 

is encouraged lo sptud y may claim tho 
protection given by a Cc-jn Rquity. 

A Court o£ fact may, if Iho cjrcumatanoes of 
the case justify, come to the -^rotlaaion that tho 
landlord had ezpiossly or impiituly contracted i 
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to leaee the land to a tenafit whose reolama- 
tion of w^ste land has not been objected to for' 
some years. The length of possenssion without 
objection on tho part of landlord to justify a 
plea of lea.se depends upon the farOta of each 
case. Sawai Slnghai Nathuvam v. Kalloo, 44- 
Ind. Cas. 517. 

Mittka, A..J.C. ’ < 

Reference:— Ramsden v- Dojyson, (1866) 1 
H. L. 129«;4 W.R. 926, Appr. 

(31) Mokusriri tenure— Lessor dispossessing 
tenure-holder— ‘Right to withhold entire 
7ent, 

When fbo lessor is «iirectly or indirectly 
concerned in tbo dispossescion of a tenure-holder 
from a mokurari^ the lenure-holder ;s entitled' 
to withhold p'aymeut of tbo entire rent to the 
superior landlord. Moindan Potdar v. Satii 
Chandra Roy, 44 Ind. Cae. 658 = 3 Pat. L.W. 
364. 

Shaufuddtn and ROE, j.t. 

(3'^) Occupancy holditig— (Pufructua? y vicrif- 
gage of the holditig— Landlord’ s (onsent not 
obtaified for mortgage— Death of te.^ant 
without heirs— Lafid lard’s right jio eject 
mortgagees, 

Hcli^ that landlord . were entitled after the 
death cf tbo tenant without hfjrR, t.i eject the 
usufru^'tuary mortgagi^e.^- who w^re in uotHefsicn 
of a non-iraubferablo c'^cupancy holding when 
the consent o/ tho landlord vvacJ not obtained 
for the ‘ c lut-aotiou. <. HarapaH 

Sarkar v. Kajaball Mia, 44 Ind. Cas. 721. 
UlCH.VUUSON and jEACHCnOl’T, 3,1. 

(3?*) Ani^ jaqhir tenant in Beyav'-' Uis rights 
to Zanii '• 'I'rccs sianawg on ante-jagkir 
{ molding —To whon belnyiq^. 

An H. te-Jaghif it*:i j.7it is fbri ownc-f of bis 
land “iibject to tbu rf tby n nt of 

ilfigKirc! ii'. long .’' this paid th^; Jughir- 
uii»: ciiLUiot evict him. 

Any U-.-'e - plim-od m the r n.o j-^gh'r hciiding 
by Hrjrt ja;i»iir tonaiit c»’ planted wi h his 
p.-rmis 'ion oy a-iv one eine ia not a qucsiion 
fhFv .‘/ItC' ^ J be j.v-.hjrd?i’ who, icrjg ^ih ’'he 
rent ;s paid, cannot cb^im cithor Iho 

h^ciK'i cr *-h» (.xpre^s ageoement is 

o&tabJi-^hi'O, rki? general l.iv.‘ 1b>il p^'oprietor- 
ship of ibo bini? ca-i'ieo wnb it ownership of 
ihr t.rcv''' 'dan.iiog ihcrron. Shan Kao KumbE 
y, Sitarani Maharaj, 4 4 I*;u. C -s. 86b. 
-PKtOiiAUX. A .J.C 

(*11/ CGnFA'‘ni (lenrcp. leJio^.en la^idlord and 
tenatU providing ejfctvient o1 tenant in 
case he refuses to cultivate — Nature of the 
clause — Landlord's right to sue for arrears 
of rent, 

A landlord obtains a c-on^ent decree which 
previdGB that in the event of the tenant refusing 
to cultevaio tho land and to render tbo landlord 
bis share oi the produce, the only remedy which 
the landlord has is to eject the teuaut. r 
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B$idt that, uodee such oiroumstaBoas, the 
clausa relating; to ejeotment was in the nature 
of a clause fot re-entry and the document had 
not the efieot of depuviog* the landlord of his 
Ordinary rifsht to sue as landlord (nr arrears of 
rent due by the tenant. Probodh Chandva 
Ultra y, Indra Chandra Chaule, 41 Ind. Cas. 
926.^ 

Rich ^BDSON and Bbachcroft, jj. 

(35) Landlord granting oral lease, and tlte 
yiOiise.ssion of land to the ten%nJL — Landlord 
granting subsequent lease tn a third person 
— Validity and effect of subsequent lease. 

Where a tenant entered into a land by oral 
lease grunted by the landlord and Fubscquontly 
^•paid some cash in pursuanob of certain terms 
of settlement and thereby eont.muod in the 
poS''’C‘’«don thereof, the landlord is entitled 
to gravt a fresh least', of the same land to a 
third person, who gets nothing ny such a 
lease. Edon Moliah v, Badan, 45 Ind. Ca^'. 
49, 

FLETCHKR and SHAMSUL IIUDA, JJ. 

IHO) of nnt bif gomastao/ hndhrd-'- 

Ils^effect — J-^resuinpiion — Pe'ifo'tvui-^^ce of 
dutiei' by g nn '.sta, 

Evcji if a gmnastaof a I.iudiord tiao iio ,»a(hor- 
ity to v'r’i'it. the timalnavtah tt to s'.'.'fo the 
hoUlinp v/i'h the tenant, nevertbc)es« if the 
rent wuh roceived from th-j rcir Veoexm .wA found 
its way into the pock t o' the J iiiuicru, ib ‘.t 
would oe ^videnoo o/ mtxon bv iho land* 
lord of tlo goiriiit i’s act. ori wiiis.h the Court 
xuigb'. act. 

In the ab-eoce of tho cyme*. C'3 the ordinary 
presuniOLn'sTi bo ch •,? ♦ho r;o»7iasfa per- 

formed hi -i duiv ..m-i (i‘'Jv drilivf red *bo ren" 
bo coUeotfuJ i.) hn employe^*. Jaharinul Babu 
y, KcrarnutUilah Molla. 45 T'ld. 0^'^. Hlfi. 

... RTCHVHOSON 'llCACHJKOn , .M. 

Rci..rBnie ; — 15 C-.W.N S55. Ji. 

(:17? Dirument granting tea^'p f<»r pati^cular 
Urm - Not y c>\ oo', ir^on nf vr '-txistivfj 

tena7i:y—Prpsu7nvtion ’U7id>i7 S wO, Bnigal 
Tina icy Act. 

A di’cuaient which psiv.' irn i.irs .a 1 ch‘''' (nr a 
particular term at a rerr aiv; gave t.. ‘bo 
landlord the ngVd. .s.t the (‘xuit.^ti^.n of that 
term to settle tho lano wiiti whomsoever he 
ploa'cd, cannot bo taken a tner*^ recognition 
cf the p^Q-.’xisting ten^irioy. Th;- nociimont 
negative.^ the prcsumpiaon under S. 50 rff tho 
Beng.il Tcnaiioy Act. Dharari Kanta Lahirl 
Ghowdhurl v. Isnoall Sheikh, 15 Ind. Oas. 221. 

PliETCHRlt and BHA.MSUL IIUDA, JJ. 

(38) Acts betivecn te,na7its inter so, not binding 
on la7idlord. 

A tenancy, so fat as the landlord is oouaern- 
ed, is iudivisiblo and cannot bo affected by an 
act to which the tenants alone are parties. 
Jk mortgage effected by touaut in favour of 
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another is not binding on the landlord. 
Anand Rao v. OIrdharllal, idled. Gas. 474. 

Batten, a.j.c. 

Reference 3 N.L.R. 182, P, 

(3j) Partial f}ect7nent of tena^iU whether 
* valid — Whether co sharer landlord can 
eject a tenant — Ejectment of trespasser^ 
Joint possession by landlord and tenant. 

No oo-sbarer can sue to put an end to a 
tenancy unless he represenls the ontiro pro- 
prietary body. 

Any oo-Fharer may sue to eject a trespasser 
from the entire area covtred by the trespass. 
Only the full landlord C'.tj sue to eject a tenant. 

A man wbo w.vi rut c o tho land as a tenant 
by any eo-Hharov a;id who has remained thus 
with his status undisputed for many years is 
prtma facte a tenar?t woo has been accepted as 
such by tbfl proprieUry body. 

*Therfi can be no t-uch thmg as the partial 
tjectment of a tenant v.'< the ex t-nt cf the share 
o£ vhe co-oharjr clauiiing j'oint posscbsiou nor 
can there bo ir'iov ■i’f * nv landlord and 

tenant. Dhanoolal v. Bauil.';!, 15 Ind. Cas 
490. 

STAN VON. A.J.Q, 

Reference'. — } N.L.K, lf> \ R. 

(‘39 a) Service ten lire — L-ase pt ovuivig option 
of h7idhrii to rece^yh^ 7Honey rent or eject 
tcnatit on failure bp ie7ia7xi to render 
service -^-ESect. 

Where a !ca-c provides that the tenant 
i«hc,uld rvndcr ccrt.a.i»i Services oo Ihi* landlord 
and gives vhe hs-udlorv) i either to recover 

a fi xt.d ni' uov rent, if the ic.ia'.t frills to per- 
form bi... t-erviocF i. !' oo ejuoi iuin, tho landlord 
IS not botiii': tj accepr. the morey rent on 
tcuant’a iAlnro :.o p. ^■'rm :hc stipulated 
serviof ; ht; cj-ci loo umiu*. if bo so 

nlea^r . . Sancbiiaiii Dt. Bogari v. Hara Priya 
Tliakuro>il, -.5 ird. C jh uM. 

Fbl'VCCHr.R SHA:,lS>jri fiVDA. JJ 

(39-6/ Lciliro on' loni at cBft'XX'a rent in- 

pitii'/vo t'a * KfT-rj ri 

Whore a li.ifih’rd h ' ^.iit ai*o#*r!iain 

reir*i per n.mum “ irciuaing toe cesses,” held 
tha«- iiuJiira undertook ly contact as 
biitwcor* hmiso;: -imcI the tenant th if. bo would 
heal* 10 ' Jogeudra Nath Mltra Y. 

Apar^ Prosad Miikerjee, 45 Ind. ras. 61G. 

P^U’/vCUF.Ii and SHAMSUb HUDA, JJ. 

<39-ci 'i'maf[it denying landlord's title-^For- 
friivrc of tenancy — Bow to determine 
it nancy. 

Where a tenant denied tho title of the land- 
lord to the lands, be forfeits his rights of ten- 
ancy and is liable to be ejected therefrom. 

Where a tenant denied the title of the land- 
lord and the landlord chose to determine the 
tenancy, it is not nocessaty that any notice 
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should bo given to the tenant, nor any piesorib- 
ed aot done on the part oi the lessor ; it is 
BufliciGnt, if something is done by the lessor to 
show hia intention to determine the lease. 
Mohammad Abdol Latif v. Hablbul Rahman, 
46 lrjd.''Cas. 642. 

JWAiiA Prasad, .i. 

References : — 84 M. ICI ; 38 M. 445 ; 25 0. 
L.J. 332 ; 34 G. 92 J ; 2 C.W.N. 766, Appr, 

(39'd) Dowl Kjibuliyat— Landlord entitled 
to take possession under certain circum- 
stances ■— Effect — TenanVs permanent 
interest in land. 

Whete a Dowl Kabuhyat oonUined a claitse, 
entitling tbo landlord to take possession in the 
event cf the parties not being able to arrive at 
a new rale of rent after the expiration cf the 
temporary term covered by the Dowl Kabuli- 
patt held that such a term is absolutely in- 
oonbiste»t with a fact that the tenant has a 
pertnancDt inicTGSt in the land, Mohlo Chand- 
ra Pal y. Pradyat Kumar Tagore. 46 Ind. 
Cae. 651. 

FriRTOHRR and SHAMSUL HUDA, JJ. 
Reference : — 21 G.W N. 809, F, 

(40) Grant of villaqe for maintenance — 
Grantee i a tenant imder special agreement 
— Rentt Arrfiars of, Inttrest on — Oudh 
Rent Act (XXII of 1886;, Ss. 62, 141, 

An ancestor of the defendant was granted 
certain villages for bia maintenanoe by an 
ancestor of the plaintiff on condition (1) that 
ho paid the revenue assessed on ihe same and 
16 per oent. malikana and 7 per cent, sawai cc 
the taluqdar, l‘i) that the grant was resumable, 

* if tb '3 grantee failed to maintain the members 
of bis family, and (3) that while the grant was 
hereditary, tiii; grantee should not sell or 
mortgage the villages. 

Held, that the grantee was a tenant holding 
under special agreement within the meaning of 
S. 62 of the Oudh Bent Act and was, therefore, 
liable to pay interest on tho arrears of rent due 
from him under S. 141 of the Aot. Sbeora 
Singh V. Srlprakaih Singh, 45 Ind. Gas. 
855=5 O.L.J. 141. 

KANHAIYA LATj, A.J.O. 

(41) Arreers of rent, suit for— Decree in, if 
could be passed prohibiting executioyi per- 
sonally. 

In a suit for rent, the Court should pass a 
decree in favour of the landlord- plaintiff with- 
out any limitation that it should not be exe- 
cuted against the tenant personally or* should 
dismiss the suit altogether, aooording to the 
nature of the phiiuiiff’s evidence. Dwarkanath 
Dey Chowdhury v. Sallaja .Kanta Mulliok, 
45 Ind. Gas. 702. 

FLETCHER and SllAMSUL HUDA, JJ. 

(42) Occupancy holding— Transferability of, 
subject to payment of Nazar— 

Eseeniiala of ensf cm— Nazar, Tender of^ 
Necessity of, for validity of transfer. 

In order to establish a custom of tranfer* 
ability of an oooupanoy bolding subjeot to the 
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payment of a customary nasar, the evidenoe 
must shew that tho landlord is bound to reoog* 
Died the transfer wlyen nazar of Ifbe amount or 
at tbe rate determined by custom is tendered 
to him. 

A custom which leaves the amount or rate 
of the nazar indefinite is void for uncertainty, 
beoause no one knows* what the tenant has to 
pay by way of nazar and tbe landlord can 
^ demand what ho pleases and refuse his oonsent 
unless he is yatisfied. 

Where a ^custom of transferability ef an 
occupancy holding on payment of a oustomary 
rate of nazar, wbioh tbe landlord* is bound to 
accept, is proved lo exist, tbe transferee can 
have uo title under that custom until he has 
paid or tendered nazar at thut rate. Mina 
Kumari Saheba v. Ichamoyee Gbowdhoranti 
45 Ind. Oas. 747 = 27 O.L.J. 587 = 22 G.W.N. 
929. 

Richardson and Walmsley, jj. 

(43) Under propriei'iry right. Acquisition of, 
by adverse possession — Sir, land held as— 
Sirdar, description as, in rent receipts. 
Effect of- Proprietary title. Decision as to, 
against mortgagee — Mortgagor, if bound by 
— Rea judicata. 

While there can be no doubt that uuder- 
proprictary rights, may bo acquired by long 
adverse possession, extending over tho neoefisary 
perird, it i.s at tho same time necessary that tbe 
person, who ol.vitns to have acquired a title in . 
this way, must give definite evidence to show 
that he asserted an under-proprietary title. 

Whore it was found that certain* persons had 
managed to escape ejectment by notice on tbe 
ground that r,hoy bad been bolding their land 
na sir and that they bad been described as 
sirdars in the rent receipts given them by the 
landlord ; 

Held, that, under the oircumstanoes, they 
wore not under-proprietors of the sir laud. 

A decision lu rospeot of a question as to pro- 
prietary title against the mortgagoo alonooannot 
bind tho mortgagor. Khunnu Singh v. Abbai 
Bandl Bibi, 45 Ind. Gas. 849=5 O.L.J. 121. 
Lindsay. j.C. 

Reference 9 0.0. 33, Expl, 

(44) Bengal Tenancy Act (VIll of 1885 H.C.), 
Sch, ill, Art, 'A— Tenant— Dispossession 
of, by landlord— Suit lo recover possession 
of holding. Limitation for — RyoVs interest 
in holding. Recognition of. Effect of. 

Where, after a ryot was dispossessed of his 
bolding by somo of the oo-sbarer landlords, his 
right to redeem the holding was recognised by 
tbe Court in a merrtgage suit by another of the 
oo-sbarer landlords. 

Held, that suoh a reoognition of the right by 
tbe Gourt oonld not extend the period of two 
years’ limitation whiob the raiyat had, under 
Art. 3, Sch. HI of the Bengal Tenancy Act, 
for bringing a suit for recovery of possession 
of tbe holding. GIrlih Chandra MItra v. 
OIrlbala Debt, 46 Ind. Oas. 937 = 28 0. L.J* 
219. 

FLETCHER and SHAMSUL HUDA, JJ. • 
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(46) Tenanept Origin and ineidenta unknown 
Nature ot^Tenani holding over under 
dowl kal^uliyat, */ a permanent tenure- 
holder, , 

Id the case of the fenants hohiirtg undHr the 
terms of a doiol habuliyaU dated 1170 B B , the 
origin and the nature of the teiiitnoy ezieting 
prior to that date being^unascertainable 
4 Hdldf that the nature of the lonauoy should 
be determined from the terms of the dowl 
kahuliyat under which the tenants were holding 
over, but not from the oonduot of the parlies. 
Frod^ot Komar Tagoro v. Blaiban Moyee 
Daiya, 46 Ind. Gas. 7. 

Fletcher and bhamsul Hud\. ti. 

(46) Permanent ana heritable lease, Grayit of 
— Alienation, Restraint on — Vawhtg — 
Cor‘struction of document - Grant, Breach of 
conditions of — Forfeitive, if landlord can 
claim. 

A restraint as regards rblie nation might bo 
void where the propir '.y^id tr ^iipbsrrcd in other 
respecta m absoluie right. But where laud is 
fneieJy granted fr.r use or cuh-iviition, cither 
free of rout or al. a favourahio ri'ie of roof, any 
oouditica res;r»’iiinp atieuaciou would not be 
inooris»&tf,!)L wii.h ()jg rights oonfi.- or 
necessarily \oid 

Horediiary rein fre.-i tt t . of i perp?tnil 

character might oxi'-t 'vi!» 0 Uf. auy right of 
alienation a»taolting i.i ihi n.j. 

Where tbo entritss in '.ho under p'*'-priotary 
regisie** irid tho wajib uh'uz prep.irow at the 
time of the old sottloruoru. show thit wliat was 
granted Wits a right to hold aland in hereditary 
right at ri. fixed latc of r. iit wilhoiU any power 
of alien atioii. 

Held, that ibe fset that Iht' right ol alienation 
was withheld showed that grant of only here- 
ditary and parpoiuaJ touircy was lotonded. 

Whore a landlord ;»rani-T a perrn.iiiynt and 
heritable i.cnure in land, Jong as the tenancy 
subsisig no esiale is luf'. in him unl^'ss he 
reservo.s to bimscit a rsghi of re-oiitrj in aaee of 
a breach of the conditions of the grant, and the 
lessor cannot claim a forfoituro of the lease by 
reason of such breach. Kateaar Estate v. 
Muhafumad Amir, 4G Inu. Gas. 7d-5 0. L. J. 
149. 

Kanhaiya Lal, a.j.c, 

(47) Lease, Surrender of, if document in 
writing necessary — Registration, Necessity 
of — Surrender by operation of law, tohat 
amounts to. 

In surrendering a lease, no document in 
writing is necessary, nor need it b*a rog'Siiered. 

Where a person took a new lea^e from 
Government of laud under a periodic settle- 
ment by another but made over to him by 
that other this taking of tho new loaeo opr^rates 
as a surrender of the interest of the previous 
settlement holder by operation of law. so that 
there was no outstanding interest. Brojonath 
Savma y. Maheiwar Oahaol, 46 Ind. Gas. 
10a»28 G.L,J. 22G. 

FLETOHEB and BHAMSUL HUDA. JJ. 


Laadlotd aad Teaaat— (ContintMd). 

(48) Tenancy created ^fore passinff. d/ 
Transfer of Property Aci-^Temiapey^ 
neither kaemi mokurari nor agricultural'^ 
Transferabiliiy of 

Unless the custom of transferability |b ' 
proved » a fenaiioy oreatod before the passing of 
the Trinsfer uf Property Act is not transfer- 
able»«whAn it is neither kaemi mokurari nor 
for agricultural purpoees. Tara Kanta Dat- 
Chowdhury y. Gopal Chandra 811, 46 Ind. 
Gas, 191. 

WOODROFFE and 8MITHRR. JJ. 

(40) Raxyat^ holding at fixed raies-^Bengal 
Land Revenue Sales Act (XI of 1859). 
S. 37, vrovtso— Protected interest of, under, 
Baiy Its holding at fixed rates have a protect- 
ed interest within ‘Ve meaning of p-^oviso to 
8. 37. Bengal La 'id Revenue Sales Aoi, 1859. 
Kali Pvoiad Chatter jee v. Rash Behari Lalk, 
46 Ind. Gas. 254. 

Fletcher and Smitheu, jj. 

•(50) Rent suit^Tenancxas in accordance with 
Record of RightsSengal Tenancy Act 
(VLII 0 / 1385),^ Ss, 104-A In lOS-F, Rent 
settled under, Ctrr&ctness of, if can be 
questioned — '"Shall be deemed to hove been 
voriecJly settled ” in S Meayima of. 

In a Hint lor rent in re.speot of tv/o teo-aroies 
in anpordanoiB ,with the Record ol Rights 
published unclor the provisirm-J of the Bengal 
Tenancy Act, 1BS5, on the defendant's 
questioning the correointtH of the rout sued for 
I which lent had been settled under the 
provisioriM of Ba. lOl A— lOo-F of that Act), 

Held that the words “ doomed to havo been 
oorreoUy aeblled'* meaut an irrebuttable 
proBumption and as such it was nut open to 
tho defendants to show that this rent was not 
correctl}' settled. Baikuntha Nath Ohon V. 
Sodananda Mphapatra, 46 Ind. Gas. 287. 
Fletcher and Bhamsul Hud a, jj. 

(61) Ryot, Planting of trees by, without 
permission — Pervetual lessee. Right of, to 
maintain Ikrarnuiljkban, Statement 
in. Evidentiary value of, as to custom. 

When a rvot plants a large number of trees 
without obtaining pormisfion of the perpetual 
lessee or of the superior proprietor and oonse- 
queutly interferes with the possossioa of the 
perpetual lessee, the latter is poffeotly* compe- 
tent to maintain a suit against the former to 
have tho trees removed. Tho r-tatement in an 
i&rarmaf ik/zos of a village which declared that 
no tenant {ryot) was entitled to plant fresh trees 
without the permission and that if be did so. the 
ireps might bo removed or tho proprietor of the 
village might take poa'^ession of thorn was held 
to constitute sufficient proof of that custom. 
Raghubar v.'SnraJ Bakvh, 46 Ind. Gas. 357. 
LINDSAY, J. C. 

(52) Rent, Fixity of. Presumption as to, 
arising under Bengal Tenancy Act (VIII 
B. C. of 1836). S. 50 {2)~-Ol i tenure, Sub- 
division or amalgamation of, presumption 
if destroyed by fresh kabuliat in respect of . 
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old tenancy — Exicution nf, if rebuts such 
presumption. 

Even in I'jo oaae of » enuro, a mere sub- 
division or i\m»i!cfnmaiiion does tmi ueoefsanly 
mean the creation of a new tonuro and does not 
destroy the presumption under S. 50 (2) of the 
Bengal Tananoy \ofc regarding fixity of rent (a). 

The presumpcicn r-igard-ag the fixity ct-rout 
arising under fl. 50 («} of the Bengal Tenancy 
Acg on proof of pa'> of rent at a uniform 
rate for over iiO years could be rebutted by the 
landlord's showing that f ho tenants had eub- 
sequent to the permaijenr, Hoiitlcment executed 
kahuhyats agreeing to accept a fresh lease at 
the jama which might ho asbos^od in future 
upon a measuremenii of the Jote. Proianna 
Deb Roykot v. Safuruddin Ahmed, 46 lud. 
Cas. 

Fletcher aud shaimsujj Huda, jj. 

References'- — fall Ind. Oas. 4 = 13 G.W.N, 
410 = 36 0. ‘2«7, Not F.\ 25 Tnd. Gas. 22S=i8 C. 
W.N. 949, F. 

c 

(62-fl) Rcnf, Calculation of, f)r ra*c^ss area, 
mode of — Mvasurenieyit, JJeductiou on — 
Appellate Court, Power of, to allow Bc^'gal 
Tenancy Act fVlIl 7?.C. of 1886). 6’s. 62 (5|. 
i06. 

In an appeal arising out of proceedings insti- 
tuted under S. 105. Bengal Tetianoy Act, the 
lower appellate Court is entitled to allow a 
deduction ou tbe measurement on the ground 
that tlio former measurement \sah not a .-icicnti- 
fio measurement.. 

8. 5i, saj-S 5 of the Bengal Tenancy 
Act is an enabling section authorising the 
Court 10 calculate additional rent for excess 
area in tbe way laid down, it it thinks that to 
be the most convenient way of arriving at wbat 
is the fair and equitable rent between the 
parties. There is nothing to , preclude tho 
Court from adopting other methods of calcu- 
lation for the purpose of arriving at what is the 
proper excoss ren:. Mldnapore Zemindary 
Company, Ltd. v. Krlito Prosad Sukul, 46 
Ind. Cas. 544. 

Fletcher and Smitiieu, jj. 

(5 2- 6) Non~iransferable occupancy holding. 
Purchaser of — Mesne profits. Liability for — 
Assessment of mesne profits. Basis of—Ow. 
Pro. Cod^ (i908), 2 (12). 

In a suit for Khas posscsHioti and mesiio 
profits, by a landlord against the purchaser of 
a noD-tran.^ferable ocoupanoy holding, it was 
held that masno profits should be assessed on 
the basis of the rent reco.ved by the purqbascr 
during the prri^jd of his possession but not on 
what tbe landlord used to get from bis tenant 
prior to the sale. Puraananda Datta v. 
Ablnash Chandra ChattoraJ. 46 Znd. Oas. 624. 
N. R. CHATTRHJRA and NEWBOULD, JJ. 

(63-c) Tenancy, Creation of, by Kabuliyat 
executed and registered without sanction or 
acceptance of landlord. Validity of. 

No valid tenancy oan ha created by the exe- 
cution and registpation of a kabuliyat without 
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the landlord's sanction or ^icoeptance either 
before or after registration, even though there 
may have been some previous talk of a settle- 
ment. Edon Hollah v. Badan, 46 Ind. Gas. 

859. 

CHITTY and WALMSLBT, JJ. 

(52-d! Lease of ordviavy tenant right — Tenant 
right. Bequest by will of. Validity of — 
Ouster of real tenant — Implied surrender^ 
Rule of. Applicability of, where ent paid 
in advanfc -Mere non-cultivation— Ck P, 
Tenancy Act (XI of 1898), Ss 35 (4). 94. 

In a lease of the ordinary tenant right 
by one co-shnrer to another oo sharor, for 
149 years, a sum of R&. 1.490 being the rent for 
tho pciod of the lease, was paid in advance. r 
The lessee bequeathed all his property at tho" 
time cf his cuath to ms mother, a suit for 
pob-osbion nt the holding was brought by hie 
widow ou tbe deith of tho mother on the 
ground ibat her bu.^*band had no power to will 
away the ordinary fend^nt right aod that not< 
wi(bf.tanding ibc bLquest f.he remained in law 
the ordinary tenant ot tbe field : 

Held, (1) that tenriut right cannot be willed 
away ; 

(2j that the ouster, if any, being adnfiittedly 
not at the instance of the landlord, , 3. 94 of tbe 
C. P. Tenancy Act v/iil not apply ; 

(3) that one condit.'on essential tor tbe appli- 
C'^tion of tbo rule of implied F-urrondcr laid down 
in 8. 35 (4) of the G.P. Tenancy Act is wanting, 
that i.s, there has bctm a payment cf rent in 
advance on behalf of tho roal tenant,. 

A mere non-oultivatinn by or on brbalf of 
thf tenant is not in itrdf aufiicir.nt to oonsti- 
tute an implied surrender. Sham Rao Y, 
Satya Bhawu Bai, 47 Ind. Gas. 2S. 

Mittra, A.J.C. 

(52-6) Holding, Abandonment of — Re-entry, 
Right of, of Landlord— Bengal Tenancy Act 
11885), S. 87 — Non-transfer able occupancy 
holding, Transfer of, by heirs of tenant and 
also by relation— Settlement by landlord 
with both the purchasers — Effect of* 

A landlord need not have recourse to the 
provisions of 8. 87 of the Bengal Teoanoy Act 
and is entitled to enter upon land which has in 
faot been abandoned. 

A non-transferablo ocoupanoy holding was 
purchased by the plaictifi from the heir.4 of 
the origin.al tenant and the same bolding was 
also purchased a few days later by the defend- 
ants from .-b relative of tbe tenant, which 
relative had no right, title or interest in the 
bolding. The landlord having made a settle- 
ment with both of them, that with the defend- 
ants being prior : 

Held, that the settlements might be regarded 
in the light that they merely signified the 
consent of the landlord to tbe transfers respect- 
ively set up by the parties. In that view the 
consent operates to validate and confer the 
title derived from the true owner but oan have 
no validating efiect upon the title derived by 
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the defendant fipm the pretended owner. 
Vahid 'JUl Bhaya y. Mahamad Ansar AH. 
47 Ind. Cas. \47. 

TEDNON and K^CHARDSON, JJ. 

(63-/) Ijara, Expiry of-^Ejeclment swif 
against ijaradar — Lease by ijaradar during 
pendency of ejectment suit — Lis pendens^ 
Eobtrine of, Applicability of^ to-^Transfer 
of Property Act (IV of 1882), S. 62. 

A settlement of the lands covered by the 
•ilara^by the ijaradar after the expiry of the 
i/ara and duriuR the peiidenoy of a buit for bis 
fijectmetiti therefrom, was held not to be made 
in g')od faAh and the raiyats with whom the 
settlement was made wore the^-efore liable to be 
ejected tborcfrom. Felu Sarkar v. Hemanta 
flomarl Debya, 47 Ind. Cas. 365. 

Walmsley and Panton, JJ. 

(5i (/) Ifnder rciyati lease, Grant of perma- 
neni— Bengal Tenancy Act (VIII of 1885), 
5. 85 — Validity of le^^se, under — “ 5<i!« ba 
san ” — Interpretation of, j 

* A pe manent under rai>:*ti lease ought not ' 
to bo registered in oouitJ-vantion of 8. 85 (2) of 
the Bengal Tenauoy Act and even if registered, 
it IS ‘loffc operative ay against the grantor, 

A registered undor-raiyati lease, wlii^U made 
pro^^isiori for* the holding paSfing from genera- 
tion to generation ."•nd foy tbo hcl-Jing being 
sold and which contained the only stipulation 
with ergacd to tjeatraent without notice on the 
ground of the andcr-raiyit over reducing tho 
rent oy raiding anv objection v/as heldf though 
it was d:3oribod as a 8nn la san (year to year) 
lease, to bo a permanent lease contravoning 
the provisions of 3. 85, Bengal Tenancy Act. 
and fbereforo invalid. Karim Baksha v. 
Abdnl Jabbar Miajl. 47 Ind. Cas, 416. 
WALMSLEY and PaNTON, JJ. 

(62-/j» Tenant's house in village abacli— /'7/ecf- 
ment of tenant from agricultural holding — 
Right of tenant to occupy house against 
will of zamindar. 

Where a tenant is ej-iotod from his agricul- 
tural holding in tho village, he has no right to 
oooupy a house in tho village abadi against tho 
will of the zamindar. Qhirrao v. Karam 
Blngh. 47 Ind. Cas. 645. 

Lindsay, j.c. 

(63) Occupancy right — Presumption —Ryot- 
wari waste lands — Ejectinent, suit in — 
Burden of proof-^Presumptions as aids to 
— Temple lands — Breach of trust. 

Where the Courts below bad inferred 6 qou- 
panoy rights from the facts that the tenants 
have been in possession of tho lands for nearly 
50 years paying a uniform rent, being equiva- 
lent to the Government assessment on a single 
crop land, that the tenants have been selling 
and mortgaging their lands to the knowledge 
of the landlord without any objection , that 
there has been devolution of the property from 
father to SOD, the landlord rGoogniBing*the son 
^ae tenant in tbs father's plaoeand that there 
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has been no suooessfnl atiempt to raiee the 
rent during all the period. 

Held, that the presumption that the tenanoy 
was a permanent one was properly raised. 

It does not follow, as a matter of law, that, 
because the lands wore unoooupied Govern* 
ment ryotwari lands at one time,.. oultivatinK 
tenants can never acquire oooupanoy rights in 
them (a). 

A grant of a lease in perpetuity of temple 
lands is not necessarily a oreaoh of trust. An 
arrangement by which tenants are given ocou- 
pancy rights in waste lands belonging to the 
temple in return for their bringing such waste 
Unds uuder cultivation may be benedoial to 
the temple and binding on the temple fb). 

In a suit in ejeotraent based on a. termi- 
nated tenancy, .'irdinarily tho plaintiff landlord 
has to prove not only that the defendants were 
tenants but also his right to eject. He must 
'^knw that the tenancy is a terminable one and 
has been terminated validly. This is not 
affected by any defonco of permanent tenancy. 

Bresnmptions as to the nature of tenancy 
coDf^idered and disemsf'd. Muthuaamt Aiyav 
Y. Nalnar Ammal. 7 L.W. i94 = (i918) M.Wi 
N. 219 = 43 Ind. Cas. 977. 

SPENCEU and KRISHNAN, JJ. 

Referencesi — (a) 21 M.L.J. 846 ; 24 M.L.J. 
G59. R, Kb) 6 L.W. 222 (P.C.) ; 33 M.L.J. 84 
(S6), R. 

(54) Copy of document exhibited by consent of 
parties in first 0 our t-^ Appellate Court, 
Power of, to reiect such copy — Jurisdiction 
of Civil and Revenue Courts — Madras 
Estates Land Act, 5s. 45, 163, 6 (2), 26 (1) 
— Suit for rent against occupiers of ryoti 
iajid — Evidence def, 5. 34. 

Where the copy of a aocumeot was exhibited 
in the trial Courtr, with the consent of both 
parties an appellate Court should not reject it, 
but should give the parlies an opportunity of 
producing the original if it be of opinion that 
the original should bo referred to fa). 

83. 45 and 163 read together with the expla- 
nation to 6. 6 (2) of the Madras Hstates Land 
Act make it clear that a claim for rent against 
persons within the estate, who occupy ryoti 
land either by legal righb or otherwise, must 
be instituted in a Revenue Court. 

A document purporting to hava been ivrittea 
by a olerk of the Collector's office, reciting the 
statement of a karnam who in the discharge of 
bis duty compiled a list, is reoeivable*in evi- 
dence as being au official record compiled in tho 
ooursq of business under 8. 34, Evidence Act. 

A comprehensive and indefinite grant 
embodying an oral promise said to have been 
made to the tenants for a former Zamindar to 
allow them tb cultivate wherever and what- 
ever they liked is not what a law will reoogniso 
as conferring a heritable right even if the grant 
be capable of oonferriug a permanent right, it 
is not .available against the sucoessors of the 
Zamindar who granted it, but it is open to the 
tenants— on whom the onws lies— to show that 
the grant was made for the purpose mentioned 
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in ol. 1 of 8. S6 of *the Estates Land Act (6). 
Kamula Ammal v. Authlkari Sangall Sobba 
Filial. 35 M.L.J. 11. 

SESHAQIBI AlYAB and NAPIEB, JJ. 

B$ferences (a) 19 A. 76 ; 11 B. 320 ; 6 G. 
666 ; 29 M.L.J. 307 ; GO* 6) 1 M.W.N. 9 ; 38 M. 
160, Rel. on. (5) 3 B. 452 ; 39 B. G25. 

(66) Forfeiture by denial of landlord's title — 
Transfer of Property AcU Ss. 105, 111 ig) 
-^Permanent leases, if liable to forfei- 
ture — Disclaimer of title— What amounts 
to — Ilomst inquiry, limit of— Forfeiture if 
enures in favour of lessor's transferee — 
Landlord denying tenant's rights — Tenant 
if justified tn denying landlord's title on 
that account— Forfeiture, if arcrues — Leases 
granted before the Transfer of Property 
—Overt act, if necessary to determine the 
lease on forfeiture — Institution of suit in 
ejectment, if sufficient - Denial of landlord's 
title by adult members of joint Hindu 
family— Minor members, if bound by sueh 
denial and consf quent forfeiture — Pleadings 
an Indio. — Rule of construction as to — Deed 
— Construction — Kayam Saswathom Patia, 
meaning and scope of —If confeis a perma- 
nent estate — Surrounding circumstances and 
subsequent conduct of parties, evidence of— 
If admissible to prove nature of tenancy. 

In the Madran Presidency, with reference to 
Kayam Sasvratbam deeds, the rule of interpre- 
tation adopted by the Privy Conncii in Ttilsht 
JPershad Singh v, Hamnararn Singh as regards 
iatemrari mokurar* pattas must be followed 
with the result that when fht? words Kayam 
Saewathim aloii*^ are used without such phrases 
as ' including children or de^cend ints ' or ‘ gene- 
ration to genoration ’ they import only a Jife- 
interost and not a permanent one but in con- 
struing Fuch doed-j, the liTiusof the ir.*:trutnerit. 
the oircumstaoces under which is has been made 
and the conduct cf the parties may be considered 
in order to ascertain whether the grant was 
intended to b' a perpetual one (a). 

Where it appeared on the evidence that the 
lessees under a Kayam Saawatham patta effected 
several private and Court auction sales of their 
lease right fer a cousideratiou too large to be 
paid for a mere yearly tenancy and the lessors 
bad recognised^ those sales and that the lease- 
hold interest was on the death of the origiral 
lessee being enjoyed by his heir-ias of right and 
that one, uniform rate of rent Lad been paid for 
about CO years. 

Held that the tenure contemplated by the 
patta was of a permanent aud heritable 
obaraoter. 

Even in the case of permanent leases, the 
general rule relating to forfeiture of lease by 
denial of landlord’s title applies since the 
provisions of Ss. 106 and 11 1 of the Transfer of 
Property Act apply also to permanent leases 
and further leases granted before the Aot are 
governed by the same principles regulating the 
relation of landlord and tenanii and are there* 
iofe subjeot to the rule of forfeiture (6). 
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Under the Transfer of Property Aot, even a 
permanent grant is liable to forfeiture on 
account of any verbal expression^ usbd by the 
lessee, if they can be. construed as amounting to 
a direot repudiation of thb relation of landlord 
and tenant and the rule of forfeiture had there- 
fore to be applied with great oaution in tbia 
country. ^ 

Distinction between ' disclaimer ’ and ' for- 
feiture’ by denial of title in English Law 
pointed out. 

But a tenant honestly inquiring into the 
title of a claimant landlord is UQt thereby 
guilty of disclaimer and the question depends 
on the language used by the tenant and his 
conduct in taoh case whether be has trans-^ 
gressed the limits of honest inquiry and if he 
has clearly identified hini^iolf with the person 
claiming adversely to his landlord po that hts 
conduct amounts to renunciation of his charao- 
tor as tenant, then forfeiture will follow. 

In India where the character of legal advice 
available especially to mufussil litigants i.s very 
inadequate and motushil dralting of plcadiugs 
is nivjTH or loss in its primitive stage tha 
expiehsions b, the tenants and aUeged to 
amount fo deni.al of tiLlo should not bj too 
strictly construed. 

Dernal by tho Icssee of the title of the lessor’s 
transforee would work forfeiture under 8. Ill (g) 
cf the Transfer cf Prr'porty Act insrfiui.ob ae 
8. 109 of the Act provides that the lessor’s 
transferee shall have all tbo right i a»‘d be 
subjert to cll the liabililio- of tbelef’.sor and f he 
r.gbt to i3piormir>c the leai:.' audio ro-eidor upon 
the premise'* is an incident of ownership thereof 
and vests lu evtry person »n whom the title to 
the property has vested cither by transfer or by 
opera tion ol l^-w (c). 

The fact that the landlord denied the rights 
claimed by the tenant under tho tenanoj would 
not justify the conduct of the tenant in denying 
the landlord’s title to tho land and would not 
take the case out of the rule regarding the 
forfeiture, since tho disclaimer which entails 
forfeiture is denial of the landlord’s title to the 
land and not the denial of tho landlord’s claim 
that tho lessee is his tenant. 

In the case of leases granted before the 
Transfer of Property Aot and consequently not 
governed by it the mere institution of a suit io 
ejectment is a sufficient determination of the 
lease where tbo lessee has torfoited the lease by 
denial of the lessor’s title and no other previous 
overt act, such as a notice to quit, io necessary 
to determine the lease and to sustain the 
suit (d). 

Where the managing adult membois of a 
joint Hindu family who were the tenants made 
certain statements denying their landlord’s 
title, the other minor members of tbe family 
are also bound by the consequences of the aot 
i of the adult members and forfeiture oan be» 
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enforci>d even as against them. Rama Alyan- 
gar V. Anga Qarnaaml Chettl, 35 M.L.J. 129 
-8 L.W- 109>-16 Ind. Oas. 62. 

ABDUB Rahim and CfLDFIBLD, JJ. 

References :—(<*) 19 C. 117 ; 15 M. 199 ; 21 M. 

. 603; 28 M.L.J. 510, F. [b) 24 C. 440 ; 36 C. 
1003, F, (c) 9 M. &.\V. 48. F, id) UOld) 
M.W.N. 656 ; 16 M.L.T. 44i. F. 

(66) Permanent lease-^ Demand of title — 
Forfeiture — Transfer of Property Act, 
S. 111<9). 

Where in a lease the words “ s»‘5wetom ” and 
'* kayam ** ate used the tenure may be inferred 
to be permanent. 

Ill order to work a forfeiture by denial of the 
iandlord’s title the denial must be in rpupect of 
'the lands from whioh it i--> 3nugh'> pviot .’^ho 
tenants and it is not sufil'iient tba*. the denial 
of title to those lauds, can be inferred from the 
tenant’s denial of the landlord’s title to other 
lands. Yenkatachariav v. Naraatraha Iyen- 
gar, S5 M.L.J, 647 = 24 M.L/1. 4G0-=nyi8) 
M.W.N. 846. 

Wallis, c. j. and pkshagiri Aivau, .i. 

References i— lb M 199 ; 21 M. 50;j ; 17 M.L 
T. 209 ;*8 L- W 1U9, 72. ; Doe a Davies v. Evans, 
(1841) y RI. & W. 48 : Doe Phillips v. f^ollings, 
(1847) 4C.B.'l38, Dist, j 

(57) Permanent tenancy, burden of piont of - j 
Permanent sit uctures, compef,satwn for Tha- j 
vail Aramal v. Salal Ainmal, 2*2 M.li.T. 
630 = 7 L.W, 178 = (1918) M.W.N. 46 = 35 
M.L.J. 28\ = 43 Ind. Cas 643. See 1^’toai 
Part, 1917, Col. 548. 

(68) Occupat.cy right — Presuniptioji— Appli- 
cability of Estates Land Aci~-Muchil%k.as 
given by tenants. 

The irusiee of tiri Ndvancet.ha Iswaraswamy 
temple ne.ar Nef^apHtam in the Tanjore District 
brought this .suit for the recovery of lands, 
house-sites and houses in the village of Sellur 
belonging to the temple alleging that the 
defendants were tenants from year to year and 
that they refused to quit after proper notice. 
The tenanld oontondod thalthev had occupancy 
rights in the cultivable lands of the village. 

It was found that the temple was not merely 
the assignee of the Governmeut revenue but the 
proprietor of the soil of the village of Sellur. 

In 1831 the predecessors in title of the present 
tenants had nooopted a lease from and ezeouied ^ 
a * tharam faisai muchilika ’ to the temple i 
agreeing to accept the village lands for the | 
porposo of cultivation from that year, to* pay 
the revenue due to Government and Swami- 
bhogam due to the temple, to pay additional 
revenue and Swamibhogam when wa.ste lands 
were newly brought under cultivation, to 
supply labour for repairs and for carrying the 
temple paraphernalia and to oontinue to make 
the payments agreed upon as long as tb« lands 
were in their possession. The Subordinate 
Judge decreed the plaintifi’s suit. The defend- 
ants appealed. 

• 
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Held If the inamdar or aesigDee in whole 
or In part of the Government revenue on 
village owns the Kudivaram, that is to say, lai 
also the landowner in the village, the Bstatfi!; 
Land Aot is not applicable to his case and tMj 
question whether those holding under him have^ 
occupancy right is left to be decided by the 
Court, the presumption being that they have 
not. In all the Tanjore temple villages wbioh 
have come before the Court except one, oebu- 
panoy right has been held not to erist and in 
that oa.se no muobilika taken by the Coliestor 
after 1830 was put in evidence. The o**ue of 
OBtablisbing occupancy right is therefore very 
strongly on the defendants and they have not 
established it (a), 

The faot that the trustee.*! raised no objeotion 
of late years, to the transf :r by the tenants of 
the holdings by moL'tgage or sale would not by 
Rself confer any occupancy right ib), 

Pjvcu if th'i ionatiis possessed permanent 
occupancy rights the tenants have relinquished 
tlto.so right‘d when they exccutel the muchi- 
likas (c). Mana Muhamed Rowther v. Muthu 
Alagappa Ghettlar, 23 M.L.T. I6l = 7 L.W. 
360=34 M.L.J, 234 = 44 Ind. Oas. 89i. 

Wallis, o .t. and Sadasiva aiyak, j. 

Eeferencps:--ia) 7 M.L.J, 1 ; 23 M. 318. F, 
(6) 27 M. 291. R. (c) 33 RLL.J, 84 ; 6 M.H.C.R. 
1G4, 72. 

(59) ligricuUural Incidental denial of 

title'-' Forfeiture 

Where tha dental !>f a landlord’s title by the 
tenant was enntained in an incidental state- 
{ merit, in a document intended to convoy some 
other p-'operty of the lessee to a person other 
than the landlord. 

iield : There wa** no such denial of the 
landlni-d’-i vitle PS would alleoL a fo**fciluro of 
the tenancy. To b ivo that effect the denial 
must amount to a renunciation of the tenancy, 
t.s., it musn be unequivocal aid some act 
tending to the giving up of the reJaticobhip of 
tenant must have bet-n ccmmitted (a). 

Per Seshagiri Aiyar, J, — Kvoii in the case of 
agricultural leases, to wbioh the Transfer of 
Property Act is not appliiable, a sufficient 
ai.^claimer of titlo .by the tenant will effect a 
forfeiture of the tenancy ; and the Court has no 
power to relievo against such forf|iturt*.« Even 
if the Court should be held to have power to 
relievo against .such forfeiture, it oan only be 
where the disclaimer was occasioned by* fraud, 
aooiijont or mistake (5). Avar&n Mara- 
karakath KIzakkekath Romalukuttl v. Pullk- 
kalakAth Putbiakath Muhammad. 23 M.L.T. 
178 = 34 M.L.J. 170-= 7 L.W. 291 =(1918) 
M.W.N. 200=41 M. 629 = 46 Ind. Caa. 743. 
Seshagibi Aiyar and Napier, jj. 

References : — (a) 35 A. 145. R. (61 16 M.L.T* 
442 ; Barrow v. Isaacs and Son, (188 li 1 Q.B. 
417, R. 

(60) Encroachynent by tenant on neighbouring 
land of stranger — Presumption that acqui- 
sition is for landlord's 6awe/lf— Onus— 
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Acceptance of patta front Government--lf 
extinguishes landlord's iitle. 

Where » tenant during the continuance of 
the tenancy enoroaohes udod lands belonging 
to a stranger, the possession of the enoroaohed 
grounds is prima facie brld by him for the 
benefit of the landlord. 

It is open to the tenant to prove that in 
making the enororubment- he was making an 
acquisition for li«s o.vj czciasjv^ bonefit. The 
harden }s on him lo prove the same. 

A mere grtiit of p^tta > y Govectiment will 
not put an end to the original ‘.enaiicv nor 
extingul^b any right or t.h(* landlord. Amma 
Anaraa v. Puthiaparambafh Moldiiu (lU 18 
M.W N. as ==43 iini. (Jkh. fi77. 

aiCSHAaiRI AlYAK i. 1 KUM AU\S WAMI 
6A8TIU, .1.1. 

References :— 10 C. SiO ; 12 G.ti J. 129 ; i5 | 

M. L.J 3o8, R. 

(6l) Contract Act, S. — Depostii— 

Sum of money agreed to ho forfeited by 
lessee in case of bn ach—lf S. 74, Contract 
Act, applies. 

Where, uii jer >i ran*ial agicomont for fivo 
year , the lesaeo mine a deposit of Ks, 160 
being one half-year’s '•ent with the lessor and 
agreed tbnt the deposit .should be forfoiccd in 
case of briMoh of coutra^;^ l y him : Held, shat 
tbo sum of R^. 1.60 mu-t bo held to he a deposit 
undo? the leacc ui fhe oircumstaocos of the 
case to which 8. 74, Contract Act, is not 
applicable. A stipul icioo for its forfeiiure in 
oa«e of breach is, therefore, not a penalty (a). 

In determining whether a partiiculac eum of 
money agreed to be forfeited was .'s deposit or 
not, the Court must b’ guided by the reason- 
ahlene -s or unreasonableness of the amount. 

N. Yenkatachari y. Raraaiinga Tevau, (1916) 

M W,N. 197 = 7 L. W. 404 = 45 lud. Cas. 417. 

AYIiING and VmfjTAVH, JJ. 

R 'ffrences 'I) f’i9l5) M.W.N. 24; 38 M. 
178 iP.B F.‘, 3BM 181. R. 

(621 Continuance of tenancy— Act of third 
parties, if ca.'t put an end to the tenancy — 
Patta grantri by Government to the tenant 
— If tenancy ceases. 

Wheh a te'iTaney h.as been created by the 
grant of a lease of certain lands by the land- 
lord. it ^cannot be put an end to by the act of 
third pirtica who m^y claim an interest in the 
lands agains!: the UndlorJ. 

The grant ' f a patta by Government in 
favour of tho tenant not therefore put au 
end to the tenancy, and. in a suit for ejeot- 
menti the tenant cannot sot up the title of 
Government and the aoceptanoff of patta from 
them (a), Kunhiinnl Heaon v. Randan Thava, 
(19181 M.W.N. 376 = 7 L.W. 574 = 8 L W. 44 = 

24 M.L.T. 79-46 Ind. Gi.. 656. 

BESHAOIBI AIYAU and NAPIER, JJ. 

References a) 12 M 422, ; 2 M. 226, 

Not F.; (19171 M.W.N. 38 ; a. A. 1007 of 1916 
8.A. No. 320 of 1916, F. 
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(63) Sub letting by oocupancp tenant^Sub^ 
tenant holding from year to year— Notice 
to (jutt if necessary to terminate tenancy. 

In a suit by an absolute or'oupanoy tenant 
for poc3as*-ioa of the hold^og ngainat bis sab- 
tenant from year to year, held that the inten- 
tion of the parties muss have been that the 
tenancy ecu Id not oopio to an end without 
reasonable uotica being given by one side or the 
othbr and that the suit must be dismir.sed if no 
noiico w.is given, Sheomangal v. Nanhelal. 
14 N.Ii.R. 3 = 43 Ind. Cis. 392. 

Batten, a..j.c. 

References : -i:i W,R. 190 ; 17 O.W.N. 1073, 

B. ; 4 O P.I, R. 173. 97. 47, Disi, 

(6ti Tf.'^a-ncy of undivided share of land— 
Suit by tf'nant for possession of land alleg^> 
tng tlUgal dispossession — Suit if lies under 
0. P. Tenancy Act> 

Tbere oan re no tarjancy within the meaning 
of the ‘Vajitrai l\‘ovmces Tenancy Acii of a 
eha-f of land, if th it*“harc i'J i!or. divided off 
by rictiU.s and boiums. Siiinera v. Pemchand,. 
14 N.JL.R. 62 = 44 lud. Cas. 815. 

BATTEN, A.J.C, 

(65j Sub lea'^J ry tenant — o'l sv,c/l sub‘ 
lease of forfeiture or surrender of lease — 
SiirtenUer, Implied, Effect of^-PUa of 
implied survendey, who can raise— Central 
Provinces T>inancy Act, S. 35 '>4). 

it IS a rule of law that there is a fessec and 
he bas created m under- ioaso or any other 
legal iot Tcsc, i? iho hsasc is forfoitod, then the 
uoaer-lohsi/j i.f the poison who cluVras under 
the lcast.e l.oaea his estate as well as the lessee 
him:.el{ ; bui> if ttie lessi?o surrenders, ho cannot 
by hia own voluntsry act in HUrrendering pre- 
judice the estate ot the under-le.sseo or the 
person who claims under him (a-. 

A statutory surrender, under S. 35 (4) of the 

C. }*, Torjancy Act is analogous to forfeiture 
and 3 m.irtgage granted uij the tcniiit right 
booomes annulled by operation of law on the 
extinguishment of Mie tenant right. 

It is nob necessary that a party pleading im- 
plied Hurrander mu^t be Iho malguzar himself; 
it may be pleaded by a person put in possesBion 
as a purchaser from the tenant. Savjee Row 
V. Thaka Ram, 14 N.L.B, 107 = 46 Ind. Gas. 
244. 

MITRA, a.J C 

Reference : — (a) 2 Ch. D. 235. P. ^ 

(66) Surrender for consideration of occupancy 
Jioldinff to landlord— Nearest heir of tenant 
put iw possession by^ Revenue Officer- 
Landlord's right to recover consideration— 
Surrender if transfer — C. P. Tenancy Act, 
Ss, 36. 46— /wferesf. 

When an occupancy tenant surrendore bis 
holding for consideration under B. 35, C. P. 
Tenancy Aot, and hia nearest heir is plaodd in . 
possession of the bolding by a Revenue Officer 
under sub-B. 1 of 8. 36 of the Aot, the landlord 
can 4n a civil suit recover from the surrender* 
ing tenant the oonaidecation be has paid, less, 
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Xandlovd and ttUMt^ldontinued)* . 

Ibe amount paid to the landlord by the heir 
nnder tbo aub-seotion. It cannot be said that 
a aarrender to.ihe landlord oan ever be in aqtual 
contravention of the law, *thou(i!h, in oertain 
oiroumstanoes, it may be remedied just as a 
transfer in oontravention of B 46 may be 
avoided. If the heirs make no appliaation 
undef 8. 36, the surrender remains good (a). 
8. do of the Trnanay Act is only exhaustive as 
to what the claimant is liable to pay, and it 
does Dot deal with any remedy the landlord may 
have, against a tenant who surrenders for 
Talnable consideration, and certainly does not 
say he bay no suoh remedy. 

In a suit by the landlord for refund of the 
pucohase- money paid by him to his tenant for 
surrender of his oocupanoy holding on the 
setting aside of such surrender under 8. 36 (1), 
0. P. Tenancy Act, it was found that there 
w o no agreement for interest and no demand 
for the refund of the purohase-money, and that 
at the time of the surrender, b.^th the parties 
were aware that the surrender might be defeat- 
ed by the heirs. In those circumstanoes the 
Judicial Commissioner disallowed Iho claim for 
interest. Jalram v. Gopekhan, 14 N.L.R. 
125^47 Ind. Cas. 32. 

Batten, j.g. 

Befiirences*:-^8hanker V. Ramlal, 0,P. Rev. 
Manual, Vol. f, p. 239. Ruling da^ed 22-8 1916 
of Financial Gommisgionef, J.P., F. 

(67) Berar Land lit venue Code, 8. 79 (2) 
^Tenancy for a year-- Notice to quit if 
necessury to determine tenancy • 

Held that 8. 79 (2) of the Berar Land 
Revenue Code does not apply to a tenancy for 
a year, and no notice by either party to the 
contract of tenancy is necessary to be given* 
to the other before tbo tenancy can be deter- 
mined in such a case. KIsheo v. Mauiha, 14 
N.L.R. 129 =*44 Ind. Gas. 212. 

KOTWAL, A..7.C. 

(88) Sub-lease by occupancy tenant binding 
on landlord — Transfer of such sub- lease if 
requires landlord's consent also — C,P. 
Tenancy Act, 1898, 8, 41 (7)— 7Vansyey of 
Property Act, 8- 108 (;). 

Where the sub-lessee of au absolute occu- 
pancy tenant transfers his sub-lease to another, 
in the absence of any contract, usage or law to 
the contrary, the principle of 8. JOS (;) of the 
Transfer of Property Act will apply, although 
the section itseU is not applicable to agrioul- 
tural tenancies. 

The provisions of the 0. P. Tenancy Act 
require the consent of the landlord to transfers 
only by absolute oooupancy tenants, and it is 
nowhere laid down that the transfer of a sub- 
lease, which is valid and binding against the 
landlord, also requires the landlord’s consent. 
‘dSeth Narayandai v. Krlihnarao, 14 N.L.R. 
168 •■43 Ind. Oas. 970. 

KOTWAL, A.J.O. “ 

Befimtte 5 N.£i.R. 1.36, B. 


Itandloipd and Tenant— (ConUnt^d). 

(69) Custom, unreasonable — ^amindar^s 
right to efect^Occupants of houses in town 

— Ejectment, hability to, Rablunnlisa 'tf; 
Muhammad All, 20 0 0. 299^43 Ind. Casr 
189. See Final Part. 1917, Col. 548. 

(70) Under-proprietary right in Zawd—Dahi-, 
l«ak, cash — Birtdar^s right to deduct 
dahiyak, from rental, 

A cash dahiyak is distitiguishablo from a 
birl light in the land, eti titling the biitdar to 
hold possession of t!ie l.ind and to deduct the 
dahtrafe from its ren^ial. Tht former may, in 
a sense, be an under- proprietary right, but it is 
not an ** under-pioprieiary right in the land ** 
like the latter. Mohammed Abdul Haian 
Khan v. lihwar Nath, 21 O.G. 244. 

Lindsay and Kanhaiya Lal, j.cs. 

References: — 10 O C. 3l8='34 I. A. 142 ; 19 
O.C. 124 ; 14 O.C. 335, R. 

(71) Tenant's house *h village ahadi land-^ 
Tenant ceasing lo cultivate village land-^ 
Tenant's right to retain his house against 
the wishes of londlcrd. 

Where a tenant is found occupying a house in 
the abadi of an agncuUuril villsgo, the village' 
site being the landlord’s property, there is a , 
presumptior; th.i- he holds th-isite appurtenant 
to his toninoy and lie h%s no rif{ht to retain it 
against the wishc:) of the landlord on ceasing to 
U Jv wcna.nt in the village. Ram Harakh ¥, 
Bhaya Ambika Batt Ram, 21 O C. 257. 
Lindsay, j.c. and Daniels, a j.c. 

References: — 13 A^.L.!. 745; A.W-N. (1909) 
•243; 27 A. 31; 2S Ind- Ca?. 649; 11 A.L.J, 
445 ; 3.A. No. 259 of 1917 (Oudh), R. 

(72) Central Provinces Tenancy Act, 1898, 
iSs. 46, 47, 95, 35, .36— Surrender by tenants 
to some CO’ sha'^trs^ Lease by latter of 
surrendered lands — Ejectment of lessees by 
Umbsirdar through Revenue Gourl'-Suit by 
cO’Skarers for declaraticn and possession— 
Surrender, if oans/er— Lambardar’s yi-y/ifs 
— Ejectment, ‘"ight of, suit for, 

Cortaiij co-sharer landlords, to whom their 
tenant.^ had sur’-eudrEed rhoir holdings, leased 
them to others, but on the application of the 
remaining co-sbar. 3 r landlord wbo was also the 
lamhardar, under 6s. 40. 47 of the Central 
Provinces Tenancy Act, the Revenue Court' 
ejected tbo lessees. In a suit by the co-sharer 
landlords’ ■lnder']fs^'Oes against the lamhardar 
for a dorilar[*.tion that the plaintiffs had a pro- 
prietary right in the lands and were entitled to 
recover them 'rom the lamhardar, held that 
the surrender was not % transfer within the 
nurview of Ss. 46 and 47, G.P. Tenancy Act, 
that the Revenue (hurt’s order putting the 
lamhardar into possession was ultra vires and 
that tbo plaintiffs were entitlrd to maintain ^ 
this suit, to which 3. 95 of the Act was no bar* 

A surrender can in no sense be called a 
transfer much less a transfer within the meaniog 
of S. 46 of the G.P. Tenancy Act. The Act, 
while it makes provision for the recovery of 
possession by the heir of a surrendering tenant, 
makes none for snob recovery by a oo-sharer 
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Landlord and Ted^— IConlinurd). 

lanulnrd under the oiroamBiianoes of this oase. 
The transfer contemplated by S. 46 must be 
either a sale or a gift or a mortgage or a sub- 
lease, and che words otherwise transfat in 
BUb-S. 8 must be limited to transactions of a 
similar nature. 

In seeking cjaotment, be it in a suit bef.nre a 
QiVil Court or an application before a Revenue 
^Officer, the entire body of landlord must be 
.dlpcesenttid ; and if the larnbufdar seeks to 
'|||lidgiH3Ut^ a claim he can do so only as the 
^J«nt for the entire body, and has no authority 
represent uo-sbarcrs. The instiitutiou of a 
''tfuit for ejectment against a purchaser is not 
one of the duties which the lambardar can be 
held to hifve to perform as the representative of 
the CO sharers. Trllochan Panda v« Dina- 
bandhu Panda. 3 Pat. L.J* 88a41 lud. Gas. 

sn, 

MUIililCK and ATKINSON, JJ. 

Reference 37 C. 694, Rel. on. 

r 

(73) Contract with Government by landlord 
— Condition imposed on landlord to main- 
* tain rights of tenme hoUers entered in 
^ record o f -rights ^No waiver of such condi- 

tion either by tenant or Government — Suit 
for declaration th U a tenure-holder 1i^,d 
obtained entry in record fraudulmtly — 
Maxnlainability of suit — Third party's 
right to tlaim benefit of contract between 
' two others — Bight of tenant to take 
advantage of condition imposed by Govern- 
ment on landlord. 

Certain persons contracted with the Govern- 
ment to maintain the rights of all tenure- 
holders entered in the reooid-o(-rights prepared 
prior to the giving of a Kabuliyat by such 
persons. They neverlholesa brought an action 
for a declaration that one of the tenure- 
holders covered by this rocord-of-rights had 
obtained a fraudulent entry therein and had 
no such rights as tboso recorded. Reid that 
the condiCions impo.sed upon the landlord by 
the Government prevailed, that advantage 
might be taken of thorn by the tenant and that 
the action was not maintainable, until the 
conditions were removed by waiver on the part 
of the tenants on the estate or by the Govern- 
ment wLo wer^ parties to the original contract. 
Maharaja Kanwar Manmath Nath Roy v. 
Sheikh Ameer Khan, 3 Pat. L.J. 394 ==46 
Ind. Cal. 98. 

Chapman and Rob, jj. 

References:— Tweddlev, Atkinson, I E. and 
fii. 893 ; 39 I. A. 7, Not F.; Rogers v. Hoaegooct, 
(1900> i Ch. D. riba ; 37 l.A. 152 ; 17 O.L. j. 70, 

N ; 5 C. J. 67 ; U C.L. J. 68. ij. ; 32 C. 463 ; 

1 G.Ii.J. 364, Expl. and Dist. 

(78*a) Occupancy rights, Aeguiaition of-^ 
Tenantf Rower of, to contract preventing 
himself the right o/— Nig Chaa land. Occu- 
pancy rights, Acquisition of, in— Orissa 
Tenancy Act (B. and 0, fl of 19l.9>, 
8s, 154, U32— ‘Tenant if can contract himself 


Landlerd and TenaalHOoaNtiiMd), 

mt of provisions of Bengal Tenancy Act 
(1885). Ss, 20, 21. 

Under 8. 1^4 of the Orissa Tenancy Act of 
1918, a landlord is not enfitled to a deolacafdoo 
that the lands were Ntg chaa or rather 
proprietor’s private lands unless the land was 
recorded as Nig chaa not only In the Provih- 
oial Settlement but tfilso in the seltlanaentt 
between the years 1906 and 1912. 

A distinction between the expression Nig^ 
chas and nij jot is apparent from the terms of 
S. 164. 

Whore the defendant*;, the lessees, were 
introduced into the land under Keibulayaia of 
May and June 1906, under an express stipula- 
tion that after the expiry of the term they 
would leave the land to tbe Kha:, possession of 
the landlords, the plaintiffs, held that 
this express simulation mubt be intei preted 
to amount to a con^^act that the defendants 
should not acquire (conpauLy rights m that 
land. At the date ^wheu the Eabulayats 
were executed, Ss. *J0 and il of the Bengal 
Tenancy Ac^* weie in force in Uimsi and the 
Ja^fer section recognised tbe pnwf>r tooon raot 
out of the apoh^atiou of the law under wbioh 
rights of oocupiiioy could he icquiied and there 
wiR not then any erpre s livv forbidding a 
tenant to contract bimHelt oot of the provisions 
of 8« 20 ind 21 sod prevent bim^ielf from 

acquiring rights of oceup^ncj The provisions 
of mb 8 (2) (f 8. 2b2 of ihe Tunanoy 

Act of ion ftliomaki 't clear ft • the L^'gis- 
laturo meant to give cfleoi to contracts made 
between th^ 1 indicrd end lon.uit u#der which 
tenants could bo prevent rri frem acquiring 
no upvnoy rights in land, provided the con- 
trsots had b cn made more than ‘^ix years 
Jbeforo tbo oommenooujcnt of the Aot Sheikh 
Akbar All v. Gopal Praiad Chole, 3 Pat. L, 
J. 475 = 46 Ind. Cas 556. 

CHAPMAN and ROB. JJ. 

Reference .—11 W.R. 62 = S B.L.R. 165. 
Ref, to. 

(73 b) Sub tenant— Origin of tenincy. If can 
criticise— Bind u haw. Joint family — 
Sub lease by father. Presumption arising 
from — Bengal Tenancy Act 11685*, 8. 48, 
Holding at a money rent," In, %f refers to 
landlord or under raiyat. 

Where a tenant is recognized by his superior 
landlord, it is not for tbe sub tenant to critioise 
the origin of the tenancy 

Where the father of a Hindu joint family 
living by ouVivarioD entir; into \ sub lease, it 
may be presumed that ho is rioiug so <or the 
purposes of tbe family. 

Tbo words ' holding at money i^ut* in S. 48 
of the Bengal Tenancy Aot (1885) refer to the 
under raiyat and not to the raiyat (a). Kaliai- 
patl Choudhupy y. Maneshwar Cboudhpry, 8 
Put. L.r 676-43 lad. Cts. 966-4 pAt. ti.W. 
109. 

Boll and JWALA PRASAD, JJ. 

Se/wenee 10 OiZ^J. 144, .Q,/. lo.^ 
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(74) Puniat TMney Act (XVI of 1887). 8. 18 
^-^Oommutation of rent w hind into cash 
rent'^Cemsmt of marlgageec and tenants •/ 
Buffi^nt to valu^ate cdminutatfon. 

In a suit by a landlord against hia tenants 
for value of rents in jnnd, the latter pleaded 
that the mortgagee of the land, had, prior 
to its redemption, commuted the rent in kind 
for a rent in cash. Held that, S. 13 of the 
Punjab Tenancy Act dia not confer any such 
authority on the mortgageo and that the land- 
lord* was not bound by the ^rraugemeut. 
Banwan Singh v. Buta, 3 P.B. 1918 (Rev.) 
133 P.L.B. 19L8»46 Ind Ca*). 6. 

MAYNARD, F.C. 

(75) Appraisement of produce , Proceedings 

7 for — No assent given by unants for appraise- 

ment — Omission by Bevenue Officer to 
confirm appraisement order— 8, 19 (*i), 
Punjab Tenancy Act— Suit by landlord 
for share value of produce rents— Appraise 
ment record. Admissibility in evidence of» 

^ A zamindar made honestly and with due 
•cate, an appraisement of the produce of certain 
land, for which a landlord had applied. The 
Revenue Officer omitted to pass an order under 
8. 19 «(2), Punjab Tenancy Acf, because the 
tenant did not accept t.be appraisement. In a 
suit by the laodlord for bis share value of the 
produce rents, the Courts below did not take 
the apprai^^eroont record into ooueideration, 
but gave a deoiee for the value of the produce, 
each Court making a caloulatioo of its own ; 
the Commissioner, on appeal to him, observing 
that tbe sfWard made below was not in accord- 
ance with the Financial Commissioner’s 
Standing Order No. 2. para. 12. Held, on 
revision, that the refusal by a tenant to accept 
the result oi an appraisement was not an 
adequate reason for declining to confirm it 
under S. 19 (2), Punjab Touanoy Act, that the 
object of the executive iustruotions referred to 
was to provide the Revenue Courts with a 
means of calculating the probable produce and 
its probable selling value, from the records of 
crop inspeotion, the Settlement Officer’s esti- 
mate of average outturns and other available 
sources, in those oases in which reliable evi- 
dence of the actual produce and actual selling 
price is not available as there is no oouolusive 
presumption in favour of the oaloulation for 
which the said executive instruotionB provided, 
was that the omission of the Revenue Officer 
did not afieot the admissibility or the value of 
the evidence oontaioed in the appraisement 
record and that a decree in aooordanoe with the 
appraisement should be made. PlrmalkiShah 
Y. Hatha. 4 P. R. 1918 (Rev.)- 1 P.W.R, 1918 
(Rev.) » 46 Ind. Gas. 980. 

Maynard, f.c. 

(76-a) Darpatnidar*s payment to superior 
r landlord and his payment on behalf of 

superior landlord. 

Money payable by darpatnidar under a 
darpatni lease to superior landloeji of his 
patsidar is rant ; and money paid by dar- . 
^atnidar to Goverament on behalf of and by the I 
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dijceotioa of 'th. snpeiidr landlord at Mt^apaijP' 
and 0688 should be credited to the darpatbid^f 
In respect of rent to be paid by hioft. Nagaiilm 
Bala Daiil v. Amrlta Lall Ghatibpadhya, 

Ind. Gas. 753. 

WOODROFFE and SMITHBB, JJ. 

(75>>6) Culiivator*s belief as to his eeltlor's 
right to settle, effect thereof. 

A bona fide honest belief on the part of an 
actual Cultivator as to the right of his settlor to 
settle him on land may entitle the oultMMor 
as a raiyat in due course of time, not#ii|ifh 
standing the settlor having really no snoh rfgilljl 
to settle. Amae Chandra y. Hoop Khatail^ 
47 Ind. Gas. 777. ^ 

Fletcher and Panton. jj. 

(75-c) Tenure holder changing status to that of ^ 
raiyat— Effect on tenants, 

A tenure-holder, by ohanging to a raiyat, (jjan 
prejudice neither the actual tenants on land' at * 
tl^e time of. the obange, nor the snbseqiient 
tenants in the event of the change being with 
regard to, not the whole tenancy » but an 
uudivided portion thereof. Anoada Praianna 
Lahlrl v. Badulla Mandal, 47 Ind. Gas. 988, 
Walmsley and PantoN, JJ. 

References 36 Ind. Gas. 884 ; 22 G.W.N. 
89 ; 24 C.L.J. 363 ; 44 G. 655. R. 

(76) Tenant’s right to bouse site in the 
Abadi — Consent of malguzar — Failure to object 
the tenant’s oooupation-— Effeot. See ABADl,'^' 
No. 1. 43 lud. Gas. 608> 

(77) Resjumption by Government of Chauki** 
dari Ohakaran lands — Subsequent transfer 
thereof to Zimiodar — Title acquired by Zamin- 
dar— Liabilitv of putnidars to take fresh settle- 
ment from Zamindar after resumption. See 
Ben. act VI OF 1870 (Village Chauei- 
DARI). No. 3, 22 C.W.N. 660. 

i- 

(78) Patui lease - Bum recoverable by plaintiff ^ 
described as malikana — Provision for recovery - 
of suob sum by summary procedure mentioned 
:n Patni Kegulation— -Such sum is rent— Snili' 
for recovery of arrears governed by what law^ ^ 
See Ben. Act VII of 1876 (Land RbqIs- , 
TRATION), No. 5, 27 C.L.J. 474. 

(79) Necessity to register before instituting 
suit for rent, if applies to uaufrUotuaqr mort- 
gagee. See Ben. act VII of 1876 (LAim 
REGISTRATION), No. 1, 42 Ind. Gas. 686. 

(80) Boik instituted before Settlement Offioee 
—Transfer to Civil Court — Appeal, if lies to 
the sbeoial Judge — Fixity of rent, presumptioii 
of — Non-payment of rent for soma years, if ' 
deprives tenant of the benefit of the presump-^. 

ion. See BF.N. ACT VIII OF 1885 (TENANCY), > 
No. 28, 27 C.L.J. 281 . 

(80-a) Bengal Tenancy Act (1885), 8. : 

il. (2)— Non-ooonpanoy raiyat. Ejectment Of, * 
Execution of decree for — Payment by jndgmsnt- 
lebtor, Neoessity of— Under-raiyat, payment 
)y, Validity of. Bee BEN. AOT VIII OF 1888 
[TENANCY), No. 33-a, 27 O.L.J. 478. ^ 
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(61) Mortftege o( shard of non- transferable 
ooQupanoy holding if an iDoumbranoe-— Pur- 
chaser of holding at rent sale — How far bound 
by mortgage—Buit to enforce mortgage against 
tenauts and purchaser — Landlord not essential 
party. See BEN. ACT VIII OP 1885 (TEN- 
ANOY). No. 78,22 O.W.N. G62. 

1 * 

(81-a) Bengal Tenanoy Act (1885), Ss. t-iO, 
50— Enhancement of rent, Suit for, under 
8* 30— Presumption under S. 50— Payment of 
renli at uniform rate for 20 years— Proof as to — 
Bent receipts. Value of, when Zimindar’s papers 
evidence the fact. See Ben. ACT VIII OF 1885 
(TENANCY), No. 12 rt, 22 C.W.N. 999, 

(82) Ryot holding at fixed raie of rent — Right 
of such ryot to create porroanrnt sub lease — 
Custom validating sub-lease — Proof of document 
creating sub-lease if admissible in evidence. 
See BEN. ACT VIII OP J885 (TENANCY). 
No. 21. 42 Ind. Gas. 531. 

(8.8) Lease for term of years of ohur land — Rant 
payable for such land as is capable of oaltivat ^n 
— Law governing parties — Lessee nor. ‘yot 
holding under custom of vUbaudi — L^isaeo a 
nou-oooupAioy raiyat. See BeN. ACT VIII 
OF I8c5 (Tenancy), No. 90, 42 Ind. Gas. 646. 

(84) 8iib-leAse granted by raiyat for more than 
nine years after passing of Baogil Tenanoy Aoc 
•—Registration against provisions of S. 85 (2) of 
that Aol — Admissibility of sub- lease to prove 
tenanoy— Proof of sub-lease how else given — 
Service of DotioQ under 8. 49 ‘bi upon under- 
raiyat in poseassion — Tenancy if can bo relied 
upon in suit for ejecimont. Soe Ben. AOT 
VIII OP 1885 ‘Tenancy), N\ Q2, 42 Ind Gas. 
621. 

(85) Landlord not enticied to claim additional 
rent for exoe.'-s iMid when it lio^ vviihin speefied 
bounaaries given in patt.ib, Sl-o Ben. ACT VIU 
OP 1835 (TENANCY), No. ‘J9-a, 41 lod. 0.as. 24. 

(86) Tenant i", libo**'.;/ >n iv'^ntrao!. out of the 
Beogril Tonan<»y Ac*; — Diluvinn — Uoduction of 
rent not claimable by tenant, when oontrAct 
imposes full liability irrespective of diluvicn. 
8ee BEN. ACT Vlil OP 1885 (TEN.ANCY), 
No. 80, 44 Ind. Gas. 222, 

(87) Kabnliyat containing clause in the uatnro 
of threat that rent at the I'uli nomioHl rato 
would be levied — L'ndloroi no., untitled to claim 
rent at the norninal rate. 8eG BEN. ACT VI H 
OF 1S86| (Tenancy), No. 9, 41 Ind. Gas. 574, 

(88) Lan ^'.ord purchasing occupancy holding 
in ezeoutir-n sale au':) und^r private alier^tion. 
no difierenoo Set* Bkn. ACT VITI OF 1885 
(TENANCY). Nr.. 8, 41 Ind, C\s 922. 

(88-a) Arrears of rent—Iuteroft from what 
date— Bengal Tenanoy Act. See Ben. ACT 
VIII OP 1885 (TENANCY), No, 34 a, 46 Ind* 
Gas. 5B2. 

(89) Bait to eject a recorded tenant in Central 
Frovipoea — Burden of proving that defendant 

tenant. See C, F. ACT XVIII OP 
l^l'fpCiAND REVENUE), No. 3, 45 Ind. Gas. 470. 


Landlofd and Teaant— (0<mitfitf«d)* 

(90) Implied surrender— l^nowledge of land- 
lord, whether necessary— Joint tenants — Pay« 
ment by* one— Presumption. See G. P* AOT 
XI OF 1893 (Tenancy), .No. 3, 43 Ind. Gas. 
180. 

(91) Contract as to value of improvements — 
Reolam^tion of forest into paddy lands— 

I Tenant's right to coafpouRation for improve- 
ment Sec Mad. act I OF 1900 (MALABAB 
COMPENSATION FOR TENANTS’ IMPROVE- 
MENTS). No. 7, (1918) M.W.N. 141. 

(91-o) Maifras Estates Land Aot (T of 1908). 
Ss. 9. 153. 163 — Non-oconpanoy tenant of old 
waste under lease. Suit against — Lease entered 
before Act and expired after Act — Jurisdiction 
of Court, Civil or Revenue— Tenant, if a 
trespasser under S- 163. See MAD. ACT 
I OP 1908 (Estates Land), No.S fi, 33 M.L.J. 
757. 

(92) Considerations to be given weight to by 
Courts in determining commutation of rent. 
See MAD. ACT I OJ?" 4903 (ESTATES LAND), 
No. 12, 35 M L.J. 547. 

(93) Right of landlord to claim rent for land 
left uDou)t.ivitod. Sue MaD. ACT I OF 1908 
(ESTATES LAND), No. 5, 23 M.L.T. 183. 

i94) Status nf under proprietor and o*f tenant 
— Under-prooricisor declared by decree to be 
without right of cranr.'f^r — Effect. See OUDH 
ACT XIX OF 1868 (RENT;, No. 1, (1918) 
M W.N. 638. 

(95) Oudh Rent Act — Bight to decide 
quest ona of under*proprietary ti:.]o or the right 
to under-proprietary posaopsion— Jurtfidiotion of 
Revenue and Civil Courts. See OuDH ACT XXII 
OF 1886 (RENT), No, 7. 44 Ind. Oas. 357. 

(96^ Tmp'^ovemcrit by lonani — Componsation 
claimed by tenaut — Amount of. S-2e OUDH 
ACT XXll OF 1886 (RENT), No. 1. 45 Tnd. Cas, 
227. 

(97) Landlord *ud les.'^or rtborving (»nly right 

to an»iuai ruut i i-.i ro-OT)^o^ on dofauli. — Lcpa«'Q 
and tirijant’s to ru* umo mU'ifi land a.s 

proprietor Sou U P. ACT 1 1 OF 1901 (A(iRA 
Tenancy;, No. ij, in a. L.J. 6i9. 

(98) Tonancy, Accretion to, by formaMon of 
chur in river — Ti*na:U!, Rights oi, as to — 
Alluvion ami riiiuvmn on Regulation (Xl of 
1825;, S. 4, sub-S (4).^ Sno ALLUVION AND 
DILUVION, No -2, 40 Imi. 929. 

(98-ai Relationship of. Question at issue — 
Runt suit — Second appeal if lies — Bongal 
Tenancy Aot (1835). S. ’.53. See APPEAL 
(Second AfPEALj, No. lO-d, 47 ind. Cas. 105. 

(93) Mortgage with mortgagee in possession 
— Lease of mortgaged prope'-ty to mortgagor 
for monthly rent - Right of mortgagee to evict 
mortgagor on month’s notice expressly stated 
— Registration of mortgage and lease-deed on 
same day — No reference to lease in mortgage 
deed — Transactions different — Right of mort- 
gagee to evict mortgagor and to recover arrears 
of rent — Relationship of, if created. Bee 
ArpBAb (Second appeal), Ho, 26, 161 P. 
W.R. ISIS. . . , 
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Landlofd and Tanaiit<*-(Con<in«i«d). 

<I00) Sait for aaportioament of root and for 
zeooyary of arrears at oertaia rate — Deposit in 
Oonrt of rent* by tenant owing to diffioul^y of 
obtaining receipts— yaiidfty of deposit. Bee 

apportionment of bent, ‘i7 O.L J. 438. 

(101) Ejeotment of tenants who are not ante 
isara tenants — CommeDoement of tenants after 
1867^** Antiquity,*’ meaning of. See BErar 
Land Revenue CODE. No. 4, 42ina. Gas. 
631. 

(IQS) Tenant claiming rights to remain in 
land against the wishes of landlord — Burden of 
proof. Bep BEBAB LAND REVENUE CODE, 
No. 2, 44 Ind. Gas. 531. 

(103) Suit for enhancement of rent— Posses- 
sion by tenant of land in excess* of formerly 
understood area— Burden of proof on landlord. 
See Burden of proof, No. 2, 22 C.W.N. 626. 

(104) Resumption of Chowkidari ohakaran 
lands situate within ambit of patrd granted by 
plaintiff to defendant’s 'predecessor in interest 
and transfer thereof to plaintiff as Zamindar — 
Suit by Zamindar to have rent assessed on 
enoh lands and to recover arrears with cesses 
and interest from pattiidars entitled to posses- 1 
sicn lif.der patni lease — Principle on whioh 
amount of additional rent should be deter- 
mined. Seo'CHOWKIDARI CHAKAKAN LAND, 
No. 1, 27 G.L.J. 532. 

(105) f*atni lease — Olanse reserving power to ! 

Zamindar to appoint and dismiss Gbowkidars | 
— Chowkidari Ghakaran land if oxoluded from | 
patni andfeserved to Zamindir. Scs OhOWKI- • 
DARI OHAKARAN LAND, No. 2, 22 C.W.N. I 
407. I 

(106) Tenants uiduciea bv Zunindar on j 

land vaoale-i by chaukidar, it tro.spfi.sser. See I 
CHAUKIDAUY Chakaran Land, No. 3, 22 0. I 
W. N. S97. i 

(107) Transfer of a no.'i-triap'orablo holding ! 

Sale in oxccuuon ot ft suit— Dooosit of j 

the sale amount by r.i'ansfu.oo of the holding — - 
Landlord withdrawing tne ileposi.. aracuut — , 
Whether landlord can question, in a subse- ; 
quent suit, (he validity of tbo transfer. Soe ; 
OIV. Pro. code fl882), No. 3, 43 Ind. Gas, i 
742. i 

(108) Suit for rent againsi» or-loniiula — No 1 

substitution of he^rs of deceased co-tenant — i 
Decree whether good money-decree against I 
survivors — Liability, if joint rr joint and j 
several— Right of oc-tenani to insiRt on ail oo- j 
tenants being impleaded. See CONTRACT ACT i 
(IX OF 1872), No. 28, 22 C.W.N. 280. ’ j 

i 

(109) Rent suit — Plea of custom of exemp- | 
tion from rent re some lauds in years of 
inundation— Validity of custom. See CUSTOM, 
No. 2, 22 C.W.N. 422. 

fUO) Landlord giving up in favour of bis 
occupancy tenant his proprietary right over 
portion of occupancy holding — Tenant jn return 
giving up bis occupancy rights in portion 
, remaining-' Nature of traneaction— Character 


Lundlond and Tenant— (OofifiH«( 4 d(). 

of land received by tenant In exchange*, 
ancestral or not— Right of tenant to alienate 
such exchanged land to the prejudice of rever* 
sioners. See CUSTOMS (PUNJAB— ALIENA* 
TION), No. 6. 120 P.R. 1918. 

(111) Transferee of portion of non -transfer- 
able .Jiclding, if can make deposit. See 
Deposit. No. i, 23 C.W.N. 132. 

(112) Ejeotment suit— Determination o! 
tenancy — Plea of title in third person — 
Tenanoy, Existence of, Proof of. See EJECT- 
MENT. No. 4. 46 Ind. Cas. 238. 

(113) Lease, forfeiture of— Rent, non-pay- 
ment of, for two eonseoutive years— Waiver- 
Transfer of Property Acc (IV of 1602), 8. Ill (g) 
— Overt act — Institution of i-uit. See EJECT- 
MENT. No. 2, 27 G.L.J. 277. 

(113 a) Occupancy holding. Purchasers of,. 
Failure of, to attorn to inudlotd — Ejeotment,. 
Suit for — Bengal Tenancy act (1885), S. 88 — 
Spit, allegation as to filing cf, by agent of 
plaintiff, a lady, without her knowledge — 
Burden of proof in case of. See EJECTMENT, 
No. 4-6, 47 Ind. Cas. 675. 

(1141 Enhancement of rent claimed by land- 
lord — Denial by tenants ot occupancy status 
and claim up proprietarv right— Ejectment^ 
suit based on denial of occupancy tenure — 
Admission by tenants cf occupancy tenoye 
before judgment— Occupaijoy tenure il liable to 
forfeiture. See ElJECTMBNT, No. C, 32 P.R, 
1918. 

(115) Occupancy tenure— Change of area of 
bolding — Enhancement of rent— Agreement 
between landlci^d and tenant in violation of 
Btalulory proviPiooB. dee ENHANCEMENT OF 
Rent, No. i, 28 U.L.J. 142. 

(115-a) Undivided teuanoy— Death cf one 
tenant- 8arre:.dcr by j-urvivor of deceased’s 
r’ghts to land lords-- Col lalprain of deceased, 
Right of — Possop>'ory sui^> by suiviving ttnant, 
maintainability of. Sec ESTOPPEL, No. 6-6, 
154 P.L.R. 1917. 

(115 6) Register of mi:-hftidftri freverue free) 
V llages — AdmiFPihihty cf, in evidence to show 
^'ature of tenon tV* holding. Bee EVIDENCE 
ACT. No. 10-n, 20 Bum. L R 712, 

• • 

(IIG) AppJicaiioiJ by landlord for enhance- 
ment ol rent — Ryots’ pka of holding at fixed 
rentt* of fixed rates cf rent — ColUctmn and 
otb 9 r :semiudari papers produced by landlords 
to rebut pi£A, Admissibility in evidence of. Bee 
EVILliJNCE ACT, No. 6, 3 Pat. L J. 306. 

(117) Rent suit — Tenure comprising several 

villages— Saie in execution of rent deoire — 
What S«e EXECUTION OP DECREE, 

No. 15, 43 Ind. Cas. 634. 

(118) Execution by landlord of decree foe 
arrears cf rent— Purchase of such holding by 
landlord in execution— Delivery of possession 
taken by landlord through Court if disposses- 
sioQ— Suppression of notice and process intend- 
ed for judgment. debtors— Omission to serve 
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Landlofd and Tenant— '(Continued). 

notice under r. 22, O. XXT, Giv. Pro. Code. 1908 
— Ezeontion sale not valid — Iiimitation for 
application to cancel sale. See EXECUTION 
SALE, No. 1, 27 O.LJ. 528. 

(Il8-a) Non transferable occupancy holdinf^. 
Sale of, in execution of money-decree — Oo-sharer 
raiyat. Right of, to object. See EXECUTION 
Sale, No. 3-0, 46 Ind. Gas. 781. 

(118-h) Oooupancy raiyat. acquisition of 
portion of proprietary right in estate by, if 
causes merger of the two interests. See 
Hindu Law (Revbbsionersi, No. 6-a. 3 Pat. 
Ii.J. 426. 

(119) Grant of inam — Presumption of grant 
of — Melwaram alone, if proper. See iNAM, 
No. 1. (1918) hl.W.N 859. 

(120) Application for oomrautation of rent 
made to Sub- Divisional Offiocr — Gompetenoy 
of such Officer to transfer applioation to another 
— Validity of order made bv Officer to whom | 
application transferred. See JURISDICTION 
(General), No. i, 45 G. 769. 

(120-a) Declaration by Revenue Goi^t under 
Oudh Rent Act (XXII of 1886). 8. 107-G. that 
a person is a tenant — Suit by such person for a 
declaration that he is under-proprietor not a 
tenant, maintainahilitv of, by Civil Court. See 
Jurisdiction (Of Civil courts). No. 9. 47 
Ihd. Gas. 652. 

(121) Under-proprietary plots. Suit for 
pcRsesaion of — Heirsbin in dispute — Suit if 
maintainable in Civil Court — Jurisdiction once 
vested if ousted by subsequent admission of 
fact. See JURISDICTION (OF CIVIL AND 
REVENUE COURTS), No. 4, 46 Ind. Caa. 8. 

(122) Suit by dispossessed tenant for compen- 
sation against landlord after more than one 
year from dispossesnion having obtained decree 
from poraeasion — Suit is cognisable by Civil or 
Revenue Court. See JURISDICTION (OF 
Revenue Courts), No. 8, 90 P.R, 1918 (F.B.). 

(123) Suit for mesno profits for period during 
which plaintiff, though entitled to land was 
DOt in possession of it, maintainability of in 
Revenue Court. See JURISDICTION (OF 
REVENUE COURTS), No. 7, 53 P.R. 1918. 

(124) (Breaah of condition involving forfeiture 
by tenant -'Transfer by landlord of bis right 
subsequent to breach — Transferee can enforce 
forfeitufet See LEASE, No. 4, 20 Bom. L.R. 
767. 

(126) Ben. Act VIII of 1886, 8. 49. (a)— 
Lease for nine years — Covenant for renewal, 
if valid. See Lease. No. 8, 28 C.L.J. 607. 

(126) Lease'-KeDt, Stipulation for payment 
of, as well as oommiasion in respect of goods 
sold on boat nr road — Construction of lease. 
See Lease. No. 10, 45 Ind. Cas. 876. 

(126 a) Lease of land to proprietor of Indigo 
Factory — Bale of Factory to stranger— Fresh 
lease to purchaser — Status of purobaser— Non- 
4 >ooapano 7 raiyat. Ejectment suit by landlord 


I Landlord and TenanI— (Oonltnusd). 

I against purchaser — Limitation — Lease, option 
to renew. See LEASE, No. 11-a, 46 Ind. Oas. 
680. * 

(126 b) Lease— Bent, change* in rate of— 
j Change in actual amount paid to lesBoc— Effect 
! of. See LEASE, No. 11-c, 46 Ind. Gas. 794. 

(126 e) Lease, Covenant in, for renewal after 
expiry of original term. Validity of. See LdASB, 
No, 11-a. 46 Ind Gas. 924. 

(126-d) Raiyat with right of occupancy — 
Execution of* (rosb lease — Expiry of tei.m— 
Landlord, Right of, to eject. See LEASE, 
No. ll-e. 47 Ind. Oas. 157. 

(126-e) Bent decree, Sale of holding in execu- 
tion of, Auction- purchaser at a. Suit to recover 
possession of holding from. Limitation applica-* 
ble to — Bengal Tenancy Act (1885), Sob. Ill, 
Art. 3. Bee LIMITATION. No. 10. 46 Ind. Gas. 
975. 

(127) Land entered in reoord of rights as 
liable to assessment — Suit by oo*sharor land- 
lord to a^JsesR rent if maintainable. Sec 
LIMITATION ACT (1908), No. 170. 22 C.W.N. 
685. 

(127- a) Ooi'nipauoy tenant mortgaging his 
holding to landlord — Landlord selling the 
mortgaged land to third person — Tenant suing 
to redeem mortgage — Nature of suit. See 
Mortgage (General), No. 6-6, 45 Ind. Gas, 
549. 

(128) Lease of mortgaged land on condition 
of holding so long as rent paid — Baruission of 
rent for fixed term in consideration of receipt 
of certain amount in advance — Lessee only 
permanent sub-tenant not entitled to any pro- 
prietary interest m land — Lessee’s right to 
redeem. See MORTGAGE (REDEMPTION), 
No. 18, 14 N.L.R. 117. 

(129) Usufructuary mortgage of Zamiudari — 
Tkeha granted by mortgagee for rent during 
term of mortgage — Equity of redemption for 
arrears of rent — Mutation not made in pur- 
chaser’s favour — Subsistence of Theka — Suit 
for arrears of rent under Theka — Bight of suit. 
See Mortgage (Usufructuaby), No. i, 16 
A.L J. 384. 

(130) Zarpeshji ijara, Goustruotion of — 
Mortgagor and mortgagee or landlord and 
tenant. Relationship of, if created by — Deter- 
mination of. See Mortgagor and Mort- 
gagee, No.l-a, 44 Ind. Cas. 163. 

(131) Nojiioe to quit — Requisites of valid 

notice — Service by registered poet — Effect- 
Service on one joint tenant, effect of. See 
NOTICE TO QUIT, No. 1, 16 A.L,J. 969. ' 

(132) Suit to eject under-raiyat— Notice to 
quit signed by one oo-sharer landlord, Validity 
of. See NOTICE TO QUIT, No. 3, 23 G;W.N. 
76. 

(l32-a) House of agriculturist— Whether 
appurtenance to oooupanoy holding or not— 
Question of fact. See OOOUPANCY HOLDINO, 
No. 2. 45 Ind. Caa. 546. , 
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&ftiidlor6 attd Tenaiift— tOon^inttsd). 

(188) Oooupaoot rigfatB, Acquisition of, in 
'florvioe tenure — Tenure, Bntrender. of, on 
oeeeation of* servioe— Zamindat’s right.. Bee 
'OOOUFANOT Rights, No! 3, 46 Ind. Gas. 341. 

(134) Under-raiyat's interest if heritable— 
Form of decree in suit for ejectment against 
desoandants of tenant, holding under sthayee 
kar^a kabala from person whose interest is 
described as kayemi karsha ;ore— Right of 
oaoupancy tenant to grant heritable under 
raiyati interest — Raiyat holding at fixed rate of 
rent If may create permanent herilable interest 
in favour of his grantee an under-raiyat. See 
OOGUPANt^Y Tenure. No. 2. 27 G.L. J. 679. 

(186) Ghatwali tenant if can acquire occu- 
pancy tenure. See OCOUPANOY TENURE, 
*No. 6. 23 O.W.N. 763. 

(136) Transfer of occupancy tenure — Gustom 
nf payment of Nazar to landlord on transfer to 
be definite. See OCGUPANOY TENURE, No. 6, 
23 O.W.N. 929. 

« (137) Occupancy right, if can be acquired in 
kotwaii jaigir. See OCCUPANCY TENURE, 
No. 7, 23 O.W.N. 136. 

(138) . Transfer of occupancy holding— Duty 
of transferee to deposit registration fee — Default 
—Right of landlord to sue for it. See OCCU- 
PANCY TENURE, No. 8, 3 Pat. L.J. 351. 

(139) Promise not to eject if gives rise to 
occupancy status. See OCCUPANCY TENURE, 
Ho. 9, 5 P.R. 1918 (Rev.) and App. 

(140) DSath of one of joint tenants recorded 
as having defined shares — Single tenanoy with 
benefit of survivorship collectively constituted 
— Occupancy right if extinguished by death. 
See OCCUPANCY TENURE, No. 11, 95 P.W.R. 
1918. 

(141) Takiadar whether can build pacoa 
mosque on any part of takia land — Consent of 
proprietors. Bee OCCUPANCY TENURE, No. 13. 
108 P.W.R. 1918. 

(142) Deposit of rent by darpatnidar— Posses- 
sion given to darpatnidar — Payment of patni 
rent by darpatnidar — Right of darpatnidar to 
lien and to add to bis demand of advance paid 
by him rent paid to superior landlord. See 
PATNI TENURE, No. 1. 27 G.Ij. J. 480. 

(143) Landlord in B. 4 (6) of Punjab 

Tenanoy Act includes mortgagee in possession. 
Bee PRE-EMPTION, No. 29, 149 P.W.R. 1918. 

(144) Suit by Zamindar for prioo of oil due 
under terms of tenancy from tenaht— Suit not 
cognisable by Small Causes Court. See 'Pbo- 
viNCiAi. Small causes Courts act (IX of 
1667), No. 11, 16 A.L.J. 644. 

(144-a) Re-entry, Right of, of landlord on 
sale of non-transferable oocupanoy holding to a 
Zarposhgidar. Bee Re ENTRY, 47 Ind. Gas. 
133. 

(145) Oompromise between landlord and 
tenant purporting to create a lease— Necessity 
uf xegistrataon. Bee REGISTRATION ACT (1908), 

• No. 9, 44 Ind. Gas. 638. 

48 


LaodlOPd ajid Taaattt— (Contitiiiod). 

(146) Money paid^ by holder of tennee nndav 
patni tenure, it oan claim lien for amoanta 
paid by him as rent to superior landlord. Sea 
REG. Vlll OF 1819 (BENGAL), No. 3, 41 Ind* 
Gas. 694. 

(147) Tenure-holder put in possession of 
patn> whether landlord— Limitation for re- 
covery of rent by tenure- holder — Bengal 
Tenanoy Aot. Soh. Ill, Art. 2. See REG. VIII 
OF 1819 (Bengal), No. 4, 41 Ind. Gas. 711. 

(148) Non-oultivation of leased land and non- 
payment of rent resulting from landlord’s 
obstrnotioD to tenants taking possession— Im- 
plied surrender under C.P. Tenancy Aot, 
S. 35 (4), if arises. See RELINQUISHMENT OF 
PORTION OF Claim, No. 2. 14 N.L.R. 176. 

(149) Rent, arrears of, Suit for— Maintain- 
ability against one of several heirs of a deceased 
tenant. See BENT, No. 1, 46 Ind. Gas. 732. 

(150) Rent, Enhanced rate of. Agreement to 
ppy— Tenanoy, Term of, Expiration of, after-— 
Validity of. See BENT, No. 3, 46 Ind. Gas. 
901. 

(151) Rent, Arrears of, Bait for — Intervener, 
Payment of cent to, daring period of suit— 
Effect of.. See RENT, No. 3, 46 Ind. Gas. 6. 

(153) Tenure, Auction sale of— Enhance- 
ment of cent, proceedings for, while ponding- 
purohaser at sale. Liability of, to pay enhanced 
rate — Sale if can be set aside. See RENT, 
No, 4, 46 Ind. Gas. 136. 

(153) Landlord, Joint letting cf tenanoy by 
one of several, to one tenant — Tenant dispos- 
sessed by act of one landlord — Bent, Buepen- 
sion of. Bee BENT, No. 5, 46 Ind. Gas. 589. 

(153-a) Rent, Payment of, in paddy or in 
default in money— Kabuliyat — Landlord if 
entitled to recover market price of paddy or 
amount fixed in Kabuliyat. Bee RENT, No. 6, 
47 Ind. Gas. 134. 

(153-6) Rent decree — When res judieala* 
See Rent Suit, No. 1, 45 Ind. Gas. 416. 

(153-c) Bengal Cess Aot (1880), Forms pte- 
Boribed under, Tenant’s holding, Wrong entry as 
to, in— Bent suit under S. 20 (a) of Aot if 
barred by. Bee RENT. SUITIfor, No. 1, 43 
Ind. Gas. 501. 

(154) Decision in previous suit as to annual 
rent payable— Subsequent suit for rent— Previ- 
ous decisions as to rent if operates as tes 
judicata. See Res Judigata, No. lOT. 40 Ind. 
Ga^. 4C0. 

(16J5) Decision of Revenue Court in proceed- 
ing under 8. 106- A, Bengal Tenanoy Aot, find- 
ing absence of relationship of landlord and 
tenant — Suit on basis of such decision for 
ejectment of defendants — Decision of Revenue 
Court under S. 105 -A if bars defendants from 
raising same question— " Shall be final” in 
8. 107 of Bengal Tenanoy Act, Effect of worde, 
on decisions of Revenue Courts. Bee RES 
JUDICATA, No. 34, 3 Pat. L.J. 379, 

(156) Tenant oontumaoiously holding over— 
Doable ordinary rent assessed. See BBS 
JUDICATA, No. 86, 11 P.L.R. 1918. 
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Landlord and Tonaat— (ConcZudrdl. 

(157) Institution of ejeotment suit in 
Bevenuo Court — Denial of relationship of land- 
lord and tenant— Decree— Appeal from decree, 
Diemissal of— Revision, if lies. Bee REVISION, 
No. 9. 16 A.L. J. 859. 

(158) Bhumak if villago servant — Right to 
hold lands as bhumak. Bee SEBtlCE 
TENURE. No. 1, 14 N.L.R. 152. 

(159) Tenancy, Contract of, Kinds of — 
Implied and express — Implied, Instance of. 
See Tenancy, 46 Ind. Cas. 909. 

(160) Landlord suing tenant in ejectment — 
Denial of landlord’s title — Assertion of denial 
in plaint — Sufficient intention to determine 
lease— Forfeiture. See TRANSFER OF PrO- 

‘ PBRTY ACT, No. 92, 20 Bom. L.R. 29. 

(161) Subordinate tenure. Grant of— Tres- 
pass committed against tenant — Grantor 
when bound to sue— Cause of aoticn when 
accrues. See TRESPASS, 46 Ind. Cas. 687. ^ 

Landlord and Tenant Procedure. 

See BEN. ACT VIH OF 1869. 

Land Redemption and Forecloiure. 

See Ben. Reg. XVII of 1806, 

Land Registration Act. 

Sec ben. Act VII of 1876. 

Land Revenue Act. 

See C. P. ACT XVIII OF 1861. 

See OUDH ACT XVII OK 1876. 

See PUN. ACT XVII OF 1887. 

Land Revenue Code. 

See BOxM. ACT V OK 1879. 

Land Revenue Saks. 

See BEN. act XI OF 1859. 

Laws Act., 

See Bur. ACT XllI OF 1898. 

See C. P. ACT XX OF 1875. 

Laws and Regulations. 

Expression includes not only power to make 
them su'd but** also the power to create the 
machinery or Court to enforce such laws. See 
DBFBNCJfl OF INT)L\ ACT, 3 Pat, L.J. 637 

(P.B.). 

f 

Lease. 

(1) M irap&t, naiurfi. o/—Siamp 9iecessary for 
marupat — Stttwp Act {11 of 1899), S* 25, 
Held that a marupat, being a counterpart of 
a lease or a deed executed by a tenant promis- 
ing certain rent, must, where it makes the 
arrears of rent a charge on the improvemects 
he might make, be stamped both as a counter- 
part and as a mortgage. Oovlndan Nambudlrl 
V. Molding 41 M. 469 (F.B.). 

^ WAIA.IS, C..T., AYLING and KUMARA- 
. SWAIil BABTRI, JJ. 


Lease— (ConfiniMd). 

(3) Priority^^Oacupancy Holding^Usufrue^ 
tuary. mortgage-^Mortgagee in possession— 
Proceedings tor compulsory retiistraiion of 
mortgage — Lease granted by mortgagee 
during pendency of those proceedings^ 
Lease re^isfered— Lessees entitled to reeovsr 
possession of leased plots without payment 
of mortgage-money, * « 

Where an occupancy tenant made a usufruc- 
tuary mortgage of certain plots of land, but 
during the pendenoy of proceedings to get the 
mortgage- deed* registered granted a registered 
lease of some of those plots of land, and no 
fraud or collusion on the part of the iessee was 
proved, and the lessee sued to recover possession 
from the mortgagee who had been put in posses- 
sion, held that the lessee was entitled to posses- , 
sion without having to pay the mortgage- ' 
money (a). Habib-uMah v. Hanrop, 16 A.L- 
J. 137 =>40 A. 228«43lDd. Cas. 514. 

PiGOOTT and Walsh, jj. 

Reference: — [a) 8 A.L,J. 931, D. 

(3) Assignment of — Option given to the lessee* 
topurchase the land leased enures to the benefit of 
the assignee-- Estoppel by conduct, Ladhabhal 
Lakshml v. Sir Jamsetji Jijeebhoy, Bart, 19 
Bom. L.R. 813»42 B. 103. See Flnaf Part, 
1917, Col. 656. 

(4) Transfer of Property Act (IV of 1882), 
8s, 6 (b), 109, 111 {g)— Breach of condition 
involving forfeiture by tenant— Tramfcr by 
landlord of his right substguent to breach — 
Transferee can enforce forfeiture,,. 

lu 1896, defendants Nos. 3, 7 granted a 
mulgeni leaFC of their lands to defendant No. 1 
on condition that, if the latter alienaied his 
rights under the lease io anybody, the lease was 
to come to an end. Defendant No. 1 srid his 
right under tholeaso to defendant No. 2 in 1908. 
Defendants Nos. 3, 7 took no action ; out sola 
their right to the plaiiitifi in 1911. The plaint- 
iff having sued in 1912 to recover possessiOD of 
the laud on breach of the condition : 

Held, that the plaintiff was entitled to recover 
possession of the lands from defendant No. 2. 
yiihveshvar y. Mahableshvar, 20 Bom. L.R. 
767 = 47 Ind. Cas. 198. 

Beaman and Heaton, jj. 

References Hunt v. Bishop, (1853) SEzoh. 
675 ; Cohen v. Tannar, (1909) 69 L.J. Q.B 904, 
Not F. 

(5) Transfer of Property Act (IV of 1882), 

8, Xlb-^ub-lease or under-lease— Effect of 
fbrfeiture on under lease— Assignment of 
the lessee* s interest— Repudiation oflessot*s 
title by the original lessee does not work d 
forfeiture against the assignee. 

The plaintiR’s father let permanently the 
land in dispute to the grandfather of defend- 
ants Nos. 1 and 2. Later on, defendants Nos, 1 
and 2 assigned the permanent lease to defend- 
ant No. p. Defendants Nos. 1 and 2 having 
denied tbs plaintiil’s title, it was contended that 
the denial operated to forfeit the interest 0| 
defendant No, 3 in the land ; 
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Heldt negativing the oontention, that the 
mece repudiation by defeodante Noe. 1 and 2 of 
the plaintifi’e title, did crot work a forfeiture 
against defendant No*. 3 who was an assignee 
of the lease, (lopal v. Shrlnlwaa, 20 Bom. 
L.R. 830»42 B. 731 »47 Ind. Gas. 686. 

SEAMAN and HEATON, JJ. 

(6) Admissibility in evidence-— Document 

varying rent — Bengal Tenancy Act (VIII 
b/ 1885K S. 108-B. sub-S. *n)—Mode of 
proof* 

A dooumenc whioh embodies a ooairaot for 
variation cf rent payahln in reepeot of a lease, 
is in essoDoe a lease* and is compulsorily regie- 
ftrable. If it is not regirterod in accordauce 
with law, it is not only not admissible in 
evidence, it does not even constitute a valid 
and operative contract botwren the patties (a). 

If it is established that the only evidence 
whereon the entry uoder sub-S. (3) of 8- 103-B 
pf the Bengal Tenancy Act, was made by 
the Settlenrent Officer, does not support bis 
conclusion, that is the strongCHt posaibie proof 
that the entry is incorroot. The party is not 
limitHd*io a particulac mode of protif ; he can 
prove aliunde that tho c'ltry is in Uot. int^orroct. 
He can provb that the material wherecn the 
Settlement Officer bftscd.hir. d« cision, d'^es not 
in Jaw justify his conclusion as to the relative 
rights and obligations of '<ba pai-tioa Bogba 
Mower v. Ram Lakhan Mliaov, 27 G.L.J. 107 

Mookiekjek and WaTjMSLEy, .tj. 

References : — (a) .35 C. 1010 ; 39 C. 28i, R, 

(7) Construction— Covenant for rer.ewal— 
Erroneous admission by counsel, Effect cf. 

A settlement was m ide with chc predecessor 
of the plaintiff f:)r torna of 22 years on a 
progressive rate c( rent from 1265 tc 130(5. The 
kabuiiyat excontod by i^he grantee oorii.ained a 
covenant to the following effect : “ It I agree 

to the enhancement of rent to fixed at the 
time of tbn next .setlleuiotr.. ui funurp, the 
Government shall have ibe pevvor to 8at«l« the 
lands with me, or if I do not agree, then with 
others ” : 

Held, that the clause in the lease w.\s i*^ 
essence ft oovenant for renewal, and that the 
lessee was entitled, at the expiration of the 
term , to obtain a renewal of the lease on the 
same terms as were contained in the original 
lease except as to the amount of rent and the 
oovenants for renewal (a). • 

An erroneous admission by a oounsol on a 
point of law is of no effect and does not pre- 
clude the party from olaiming his legal rights 
in the appellate Gourfe (b) . Secretary of State 
y. Bibaproiad, 27 G.L. J. HI Tnd. Gas. 983. 

MOOKEKJEE and BSACHCROFT, JJ. 

References : — (fl) 16 G.L. J. 217 ; 90 C.W N. 
918, F. (6) 9 B.L.R. 977=1. A. Sop. Vol. p. 47- 
. 8 W.R. 659 ; 27 0. 16fi (163) -26 I. A. 216 ; 7 
e.LiJ. 162 (168) ; 11 O.W.N. 340 ; Holms v. 


Leaie— (Conftnuad). , * 

Johnston, (1873) 12 Heisk (69 Teun) 165 ; Afdf* 
ehell V. Cotton, (I860) 3 Fla. 134 ; Urquhart ▼» 
Butterfield, (1887) 37 Ch.^D. 367, B, 

(8) Under-raiyat^Bengal Tenancy Act (VIII 
of 1886), 3. 49 (a)— Lease for nine years'^ 
•Covenant for renewal, if valid, 

A stipulation in a lease executed by a raiyat 
in favour of an under-raiyat to the effect that 
after the expiry of the term of nine years, for 
which the lease was granted, the raiyat would 
grant tbo under-raiyat, a f.-’csh lease of the 
land on the same t^rms ai the original terms 
and for same number of years, is valid (a). 
AmlnuddI Dafadar v. Ananda Ohandva Pal, 
28 0.T..J. 507. 

FLETCHER and PANTON. .TJ. 

References \-‘{a) 15 C.L.J. 122 ; 20 O.W.N. 
948. F. 

• (9) Surrender or f elinquishpient of, if 
requires a document— Co- shan^r working 
mines - Other co-sharer's remedy— Accounts 
or partition — Equities. 

A surrender or rclinqui.'^famGut r.f a lea.^e does 
not rrqmro lo be in writing but can bo inferred 
from th»' icta of tho parties. 

In the abaCD.'ie of proof of actual ouster or 
defltruciiiop of property owe o • sharer cannot 
demand acooun's from another co-sharcr for 
mincralH taken by him’ f)i;t of joint property 
unless it la bibowii that, he had worked more 
than his friir ebaro. 

No oliim for aooount is maintainable where 
the co-sb.arer knowing that ihe other co-sharer 
bad been spending large sums of money to 
develop the mines acquiesced. His remedy is 
by a suit for partitiou in whioh the other oo- 
sharer should, if pjssiblo, be m>&intau»od in 
po^Bccainn of the po«-tion of th.- nmperty upon 
which be sceid. money. Ellas Meyer v. 
Manoranjan Bagchl, 22 G.W.N. 441=44 Ind. 
CflS. 297. 

Fletcher and Shamsul Huda, jj. 

References: -3'iC, \ il664) W.R. 270, 

Rel, upon, 

(’0) Rent, Siipzdafion for payment of. as well 
os commission in respect of* goods^ sold on 
boat or road — Construction of lease— 
Landlord and tenant, « 

The defendant took a lease of a certain 
property, to whioh the provisions of the Transfer 
of Property Act applied, for the purpose of 
carrying on a shop. The lease provided for the 
payment of a certain amount of rent and for 
the payment,, ^besides the stipulated rent, of a 
certain commission in respect of the goods that 
should be sold in the shop or on boat or on road 
on oortain terms : 

Heldt on a reasonable construction of the lease 
that commission could be levied not only in 
respect of the goods sold in the shop but also in 
ifespect of goods taken from the shop to the 
nearest boat or road wduld be sold there, but that 
his liability could not be extended to the case oi 
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Leaae— (Cont«nti0d). • 

goods sold oD boats and roads far away from the 
shop. Ktthore Lai Ooswamt v. Tarapada 
Bhattaehaf Jee. 46 lad. Gas. 876. 

Fletohbb and Shamsul Huda, jj. 

(11) From generation to generation^ for dig- 
ging up tank for benefit of men and cfijitle 
— Tank dug but subsequently silted up— 
Forfeiture of lease, if— Re-entry, Right of, 
if proper. 

The defendant dug a tank under a lease of a 
plot of land from generation to generation on 
ooodition of digging up a tank for the benefit of 
men and cattle and dedicating it with a view to 
please God but on itu subsequently being silted 
up, the plaintiff claimed the right of entry on 
the ground of forfeiture of the lease for breach 
of its condition : 

Held that there was no right of re-entry as 
there was no obligation oast on the lessee to 
maintain the tank in a good condition, his only 
duty being to excavate it and as there is no 
olause authorising re-entry. Khlrode Ghandpft 
Ohoie ¥. Mldnapore Zemlndary Co., Ltd., 46 
Ind. Gas. 507. 

FIiETCHBB and Smitheb. jj. 

(ll-a) Proprietor of Indigo Factory, Of land 
to— Sale of Factory to stranger — Qrant of 
fresh lease to purchaser— Status of pur- 
chaser— Hon occupancy raiyat — Ejectment 
suit by landlord against purchaser on * 
expiry of lease — Limitation — Renewal of 
lease^ Option to. 

The proprietor of an Indigo Factory having 
held the lands in dispute for a cousidorable 
time by virtue of leases renewed from time to 
time sold the factory to the defendant, after 
the expiry of the last lease and the defendant 
obtained a fresh lease for nine vears. On a 
suit being brought by the plaintiffs, the land- 
lords, to eject the defendant, more than six 
months after the expiry of the lease : 

Held, (1) that even if the proprietors of the 
factory had had oooupanoy rights, those rights 
would hot have passed to the defendant by 
virtue of his purchase of the factory ; and 

(3) that the defendant entered upon the land 
as a raiyat and his status was of a non-oooupauoy 
raiyat, and as no suit was brought within six 
months pf the, expiry of the lease, the plea of 
limitation was a sufficient answer. 

There is a time limit for an option to renew 
and a tenant's failure to oome to terms within 
three years of the expiry of the lease amounted 
to a failure to avail himself of that option. 
Bfljoandan Singh v. Rameihwav Singh, 46 
Ind, Gas. 580- 

ROE and JWALA Pbasad, JJ. 

(11-6) Homestead, Of a — Traksferability of 
—Transfer of Property Act (IV of 1883), 
8. 108 (j). 

Under the Transfer of Properly Aot, a lease of 
a homestead is transferable, unless the interest 
ms in existence prior to the coming into 
operation of the Aot. Mohendra Lai Blnha 
Y, Kfflahna Komarl Dehl,46 Ind. Gas. 666. 

. FLBTGHBB and SMITHEB, JJ. 


Leaie— (Continued) . 

(11-e) Rent, Change in the rate of-^Original 
granty if operates to extinguish— If 4fl- 
capacitates lessep from shbwing that 
original grant was permanent. 

A mere change in the rate of rent or in tha 
amount actunlly paid to -the lessor does not 
neoeesarily operate to extinguish the original 
grant and after the rent Is onoe enhanced, Ahe 
lessee is not incapacitated from showing that 
the original grant was intended to be perma- 
nent. Madho Rao v. Govindbhat, 46 Ind. 
Gas. 794. « *= 

Drake Bbookman, j.g. 

I 

(ll-d) Under -raiyati kahuliyaU Covenant in, 
for renewal after expiry of original ferntt 
Validity of. 

A contract for renewal in an under-raiyati 
kabnliyat for nine years under which the 
parties undertook that a further term of nine 
years would be granted to the under-raiyat on 
the same terms as the original term is a 
perfectly valid contract and the under-raiyat 
being in possession under the terms of that^ 
contract is not liable to be ejeoted.* Amlnuddi 
y. Ananda Chandra Paul, 46 Ind. Gas. 934. 
Fletcher and Panton, jj. 

( 11 - 0 ) Raiyat with right of occupancy. 
Execution of fresh lease by— Landlord if 
can eject on expixy of lease. 

A raiyat who has been holding a land for 
more than twelve years prior to the execution 
of a kabuliyat acquires a right of oooupanoy in 
the land wnen he subsequently executes a 
fresh lease, tbe landlord oannot ejeit him on 
the expiry of the term of the lease. Salad Sha 
Maldal v. Svidhar Dailey, 47 Ind. Gas. 167, 
Fletcher and shamsul Huda, jj. 

(ll’f) Minor, To a — With a condition to 
pay rent, if null and void— Person in 
possession under such a lease, Ejectment 
of—Ohota Nagpur Tenancy Act (VI of 
1908), S. 41. 

A transfer to a minor by way of a lease, he 
agreeing to pay rent and to perform particular 
covenants which form an essential part of the 
transaction is null and void, A person who 
claims to hold the land and to have entered 
Into poBsesBion thereof under such a lease is a 
mere tEespasset and is liable to be ejected by 
tbe landlord and he oannot olaim protection 
under S. 41 of the Chota Nagpur Tenanoy Aot 
(1908). Pramlla Ball Das v. Jogesher 
Mandal, 3 Pat. L.J. 518»46 Ind. Gas. 670a6 
Pat. L,W. 147. 

twALA Pbasad and Goutts, jj. 

References 39 0. 333; 30 0.639: 33 A. 
36 : 83 M. 312 ; 20 O.W.N. 120 ; 88 A. 62 ; 40 
M. 308, Ref. to. 

(13) Agreement to out and take timber for 
railway sleepers for royalty daring fixed term 
— Lease or license. See AGENCY BULBS 
(GanJAM), No. 1, (1918) M.W.N. 772. 

(13) Of share in joint proprietary right— No 
speoifioplot mentioned in lease— Lease onlr* 
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tenure. Bee Ben. AOT Viri of 1886 
(TBNAN07), No. 6, 46 Ind. Oas. 706. 

(14) Perpetual leaee taken by one oo-abnrer 
from some of other oo-abarers— ’Iiease if binding 
on remaining oo-abarers— Proper decree in snob 
Qaaes, when remaining oo-shaters sue to ejeot 
laaaee. See CO-SHABEBS. No. 6, M.L.J. 
403* 

(16). Covenant for renewal of— Terms for 
renewal not stated in option— Construction of 
new lease. Bee Oboss-OBJEOTIONS, No. 1, 27 
O.D. J. 443. 

(16) Fprfeituie of— Rent, non-payment of. 
for two oonseoutive years— Waiver — Transfer of 
Property Act (IV of 1882), S. Ill (flf)— Overt act 
— Institution of suit. See EJECTMENT, No. 2, 

! 27 C.LJ. 277. 

(17) Grant by landlord of permanent and 
heritable tenure in land— Bight to re-enter, if 
should be reserved — Construotion of lease. 
See Landlobd and Tenant, No. 7. 28 C.L. J. 
278. 

• (18) Tenant spending money and reclaiming 

waste land— Landlord acquiescing— Presump- 
tion of lease. See LANDLOBD AND TENANT, 
No. 30, 44 Ind. Cas.517. 

(19) 'Grant of oral lease and possession of land 
to tenant— Subsequent grant of lease to third 
person — Validity and effect of subsequent 
lease. See LANDLOBD AND TENANT, No. 35, 
46 Ind. Gas. 49. 

(20) Whether document granting lease for 
particular term, is a mere recognition of pre- 
existing '* tenancy. See LANDLORD AND 
Tenant, No. 37. 45 ind. Cas. 221. 

(21) Permanent and heritable, Grant of — 
Alienation, Restraint on, Validity cf — 
Construotion of dooument — Grant, Breach of 
conditions of, no provision for in lease— 
Forfeiture, if landlord can claim. See LAND- 
LORD AND Tenant. No. 46, 46 Ind. Gas. 73. 

(22) Surrender of, if dooument in writing 
neoessary for — Registration. Necessity of — 
Surrender by operation of law, what amounts 
to. Bee Landlord and Tenant. No. 47, 46 
Ind. Cas. 100»28G.L.J. 220. 

(22-a) Tenant right, Of— Bequest by will of 
right, Validity of— Ouster of real tenant- 
implied surrender. Rule of, applicability of, 
where rent paid in advance— Mere non-oul(iva- 
tion no surrender— C.P. Tenancy Aot (1898), 
8s. 36 (4), 94. See LANDLORD AND TENANT, 
No. 62-d. 47 Ind. Cas. 28. 

(23) Permanent lease— Denial bf title— For- 
feiture, Doctrine of, extension of. See LAND- 
LORD AND Tenant, No. 56, 35 M.L.J. 647. 

(24) Fresh lease of surrendered lands during 
pendonoy of mortgagee’s suit— Burden of prov- 
ing that lease did not affect mortgagee’s rights 
«n lessee — Validity of lease. See LIS PEN- 
DENS, No. 3, 14 N.L.B. 133. 

(24-a) Notice to quit, Necessity of-^rovision 
in lease for re-entry oh payment of full 
compensation, Notice unnecessary— Transfer of 


Lease— (Concltcdsd). * 

Property Aot (18«2). S. ICfe, See NOTIOB TO 
QUIT. No. 3 a, 47 Ind. Oas. 19. 

(25) Dooument containing acceptance of 
written proposal for lease — Lease for more than 
one year— Paper containing list of bids with 
endorsement signed by the successful bidder to 
tak,^ lease — Endorsement by lessor confizming 
sale — Document if requires registration. I^e 
Registration AOT (1908), No. 14, 42 Ind. 
Cas. 629. 

(26) Oral lease for more than one year— 
Letters oonfirmiug lease memoranda of fail 
accompli — Letters require no registration. Bee 
Res Judicata, No. 38, ii P.L.R. 1918. 

(27) Lease by manager of Hindu temple— 
Validity, Principles to tost. See SERVICE 
Grants, No. i, 14 N.L.R. 12. 

(28) Document, if Decessary to surrender. 
See SURRENDER, No. 1, 28 G.L.J. 220. 

(29) Landlord suing tenant in ejectment— 
Penial of landlord’s title— Assertion of denial 
in plaint— Sufficient intention to determine 
lease— Forfeiture. Bee TRANSFER OF PRO- 
PERTy ACT, No. 92, 20 Bom. L.B. 29. 

Leave to lue. 

When to be obtained under Provincial Insol- 
vency 'Act of 1907. See PROVINCIAL INSOL- 
VENCY ACT, 47 Ind. Cas. 771. 

Legal Oharaoter. 

Mother if can sue for deolaration of 
legitimacy of child. Bee SPECIFIC RELIEF 
ACT, No. 21,23 G.W.N. 171. 

Legal Necessity, 

(1) All owners joining in sale— Proof of major 
portion of oot 2 Hideration for sale being for neoes- 
sity—Presumptioo that remainder also is for 
necessity. See APPEAL (SECOND APPEAL), 
No. 23, 27 P.W.R. 1918. 

(2) Points to bo considered in deciding 
question as to. See APPEAL (SECOND 
APPEAL), No. 19, 38 P.L.R. 1918. 

(3) Suit for deolaration that alienation of 
land was not binding on reversioners except to 
the extent of legal necessity — Pre-emptors if 
bound by such decree in favour of reversioners. 
See Customs (Pun jAB—ALiEftATio6), No. 4, 
54 P.B. 1918. 

(4) Alienation by Hindu widow— Strict proof 
of„ after long lapse of time — Necessity, Recital 
of, in dooument. See HINDU LAW (ALIE- 
NATION), No. 7, 46 Ind. Cas. 344. 

(4-a) Hindu joint familyi Debt by Earta of 
—Legal neoessity, Burden of proof as to— 
Gratiffoatiou of sentimental ambition, or 
speoulation not a. See HINDU Law (DEBT), 
No. 2-a, 43 Ind. Cas. 193 » 3 Pat. L.W. 181. 

(5) Doctrine of, if to be determined with 
reference to whole or part of estate— Gonseut to 
limited owner’s alienation of next reversioner, 
if evidence of. Bee HINDU LAW (WlDOW)» 
No. 8. 22 G.W.N. 846. 
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. (6) Value of reoifeafle as to, io de«d of aliens* 
tion by widow. See HINDU LAW IWIDOW), 
No. 9, 28 O.W.N. 64. 

<7) Ueufruotuary mortgage exeouted by 
husband — Payment of, by widow a legal 
neoeei>ity— Grant of permanent leasee foe pay- 
ment, Validity of. Soo HINDU LAW 
(Widow), No. ll a, 46 Ind. Caa. 876. 

(8) Debt by Hindu widow for— Lender, 
Duty of. See HINDU LAW" (WIDOW), No. ll-c, 
47 Ind. Cas. 106. 

Legal Practitioners Act (1879). 

(i) 8. T ” — Conviction of pleader for keeping 
a gaming house under S. G of the Towns 
Nuisance Act, If! of 1889 — If unfits him 
for the profession 

A oonvi^.tion of a pleader for keeping a com- 
mon ganrng hou=o, u ider 8. *5 of Act til of 
1889. undLa him for the profession, and the 
offence is one which aff^ofca ohj’.rictfr 

The Court, in an inquiry under tbc Legal 
Praotitioners Aot, cannot retry the case as *■) 
the former offence. 

Under the circums^^ancea of the oaae, tbo 
pleader vj.is ^uepeiided for six monthM. la re 
Sltaramlah, 11918) M W.N. 847-35 M.L.T, 
650 = 8 L.W. 6*21 = 25 M.L.T. 71-42 M. Ill- 
19 Cr. L.J. 1001 -48 Ind. Cas. 341. 

AYLING and 8ESHAGIRI AlYAR, MJ. 

Bfi/erswees 22 A, 49 fP C.). F,\ Jn re 
Wearct (1893) 2 Q.B. 439 : In re Brownall, 2 
Gowp. 829, R. 

(2; 5. 13 (6) — Pleader signing vafcalat- 

namas and acting for both sides in same 
case— Improper conduct — Intentional dis- 
obedience of rules if enough to justify 
pleader* a condemnatiDn — Moial turpitude 
or actual injury to litigant if also must 
be proved. 

The uonduot of a pleader in signing the 
vakalatnamas of, and acting for, both sides in 
the same case was held to be grossly improper 
conduot within the moaning of ol. (b) of S. 13 
of the Legal Praotitioners Act. Tbe proposi- 
tion that in order to make a pleader liable to 
punishment under S. 13, it is not snffioient to 
prove that he has intentionally disobeyed the 
rules but that there must be some aot involving 
a moral stigmas or proof of aotual injury to the 
litigant U not'a oorreot statement of the law. 
in re Bir Klihore Ral, 3 Pat. L. J. 390-5 
Pat. L.W. 229-19 Cr. L J. 636-46 Ind. Cas. 
684. 

MuLLiCK, Imam and Thornhill, jj. 

« 

Reference 2 Pat. L.J. 269, F, 

(3) 8» SG — Touts - List of —Person seen can- 
vassing and intrrducing litiganta to mem- 
bers of the Bar — Inference from — Removal 
of previous list — Effect of— Order declaring 
a person as a tout— Revision, 

It is a reasonable and legitimate inference of 
faok that if a man is shown to spend the greater 
pof lion of his working hours in oanvassiog and . 
introduoing clients to members of the profession 


Legal Practltloneee Aet (1879)— (OoneZndeiQj^ 

he is not rendering gratiiitoue servioe snob as a 
oasnal friend and an aoquainlanpe may do. 

An order of a Judge deolariug tl)at the appli- 
oants are touts and putting up their names in 
list of touts is an order agkinst which revision 
can be entertained. Mere removal of the list of 
touts exhibited in oue Cohrt or failure to exhi- 
bit them in one of thp Distciat has not the 
dffeot of cancelling the list altogether. KAlka 
Prasad v. Emperor, 16 A. L.J. 76 — 40 A. 163 
-19 Or. L.J. 269-44 Ind. Caa. 125. 

Walsh,,!. 

References: — 21 A. 281; 31 A. 59, B ; 26 
M. 596, Appr, 

(4) S. 3G— Person declared tout — Procedure 
— Evidence, rreording of, , 

T* a Court has inforin ip^cn that an> person was 
a tout, the Court should call upon him to show 
cause why lib should not be declared to bo tout 
and she* ‘J Id in hi.y orcssuco take evidence show- 
ing that he was a tout. Aba Mahomed v. 
Emperor, 19 Cr. L.J. :36 — 42 Ind. Cas. 996 — 6 
Pat. L.W. 229. 

Chamikr, C.J., bharfUddin and Chap- 
man. JJ. 

(6) Rule 41— Fee? for two vakils when may be 
alIowf.d, Bee TRANSFER OP PROIEBTY ACT, 
No. 67. 34 M.L.J. 488 = 24 M.L.T. 56 -(1913) 
M.W.N. 371. 

Legal Practitioners Aot (1884). 

Buie 41 of rules framed by Hjgh Court 
undrr — Vakils’ fno f'T two vakils for respond- 
ents, Grant of. Bee TRANSFER OF PROPERTY 
ACT, No. 66-a, 8 L.W. 4i6. 

Legal Process. 

Money paid under compulsion of legal process. 
Recoverability of, as money bad and received. 
Bee AMENDMENT OF DECREE, No. 5. 3 Pat. 
L.J. 465. 

Legal RepreientatlTe. 

(1) Suit against — Assets not in hands of legal 
representatives. Effect of, 

A suit against tbe legal representatives ought 
not to be dismissed on tbe ground that the 
defendants are not in possession of the estate 
of tbe deceased debtor. Shankar Lai v. Abdul 
Rahiman, 40 Ind. Cas. 407. 

KNOX, J. 

Reference .*-2 N.W.P. 449, F. 

(1-a) Execution proceedings. Appeal arising 
out of— Respondent decree-holder. Death of 
—Legal representative not brought on record 
—Appeal if abates. 

In an appeal arising out of the execution 
prooeedings of a joint decree, the legal represen- 
tatives of one of (he deceased deoree-holdors- 
respondelits must be brought on the record 
within the limitation period, and the appea 
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cannot proceed against the eurvmng leapond- 
ente alone. Bakih Alt Sarkar y. Sara! 
Ohandra Ro;r, 46 lod. Gas. 911. 

WOODBOFFE and SMITHBR, jj. 

• 

(3) Notice of appeal not served on respond- 
ent’s legal representative— jE7x parte decree of 
appeal if valid — Dismissal of appeal on death 
of appellant — Dismissal if bars legal representa- 
tive’s right to Qome on record. See APrEAL 
^General), No. 33, 96 P.B. 1918. 

(3) Duty of Court to decide who is, when 
quofition arises— -No appeal froca*order deciding 
who is. Bee CiV. PRO. CODE (1908), No. 377. 
(1918) MrW.N. 193. 

(4) Decree passed — Decree void— Deceased’s 
representative’s right to show decree incapable 

J of execution. See EXECUTION OF DECREE, 
No. 4, 16 A.L.J. 327. 

(5) Meaning of — If members of joint Hindu 
family u'cludod in its definition in Civ. Pro. 
node. Bee Execution OF DECREE,. No. 5, 
20 Bom. L.R. 660. 

• (6) Suit for account and for money if lies 

agaiucu dooeased guardians. See GUARDIANS 
AND Wards act (1890), No. 11. 55 P.K. 1918. 

(7) Bait brought by reversioner, Nature of 
— Rep^'esentative suit and that brought in 
representative cipaoity. distinction between. 
See Hindu Daw (Reversioners), No, 6, 
(1913) M.W.N. 888, 

(8) Impleaded after death of party— Dispute 
by otb.'t' eido as to legal lepr&Kontatives’ right 
—Duty of Court to cietecmine dispute. Bee 
Parties*TO suit, No, 1, 20 Bom. L.R. 902. 

(9) Principal and agent— Suit for accounts 
— Death of agent— Liability of legal representa- 
tives — Procedure to be followed in suit. See 
PrinoipaIj and agent, No, 5, 47 Ind. Gas. 
371. 

(10) Auction- purohaser in execution sale if 
deoree-holder’a. See RESTITUTION, No. 1, 
41 M. 467. 

(11) Delivery of possession to plaintill in his 
suit for possession — Appeal by defendant — 
Purchase and possession of property in sale in 
-execution of mortgage decree against plaintiff — 
Right of defendant after sueoeeding in appeal 
to recover possession from auction-purchaser — 
Auction- purohaser if representative of plaintiff. 
Bee RESTITUTION, No. 3, 27 C.L.J. 489, 

(12) Claim by rivals to be brought on record 
as legal representative of deceased plaintiff — 
-Summary rejection of right of one of the 
olaimants— Rejection illegal— Cojirt bound to 
enquire on evidence adduced and to detarmine 
upon each claim— High Court, not Board of 
Revenue, has jurisdiction to revise order of 
rejection. See Revision, No. 18, 36 M.L.J. 
632. 

Lagltlmaey. 

(1) Person claiming jagir of deceased as pos* 
thnmous son— Legitimacy to be proved beyond 
douht— Onus of proof. Bee CUSTOMS (PUN- 
JAB— BUOOBSBION). No. 9, 42 F.W.R. 1918. 
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Leftltimaey— (Concluded). • . 

(2) Presumption as to ftiarriaga and-^Uft: 
oohabitatioo and treatment as husband attd 
wife. Bee EVIDENCE, No. 4-6, 146 P.LtB. 
1917. 

(3) Presumption of— Evidence Act, Bs. lift 
and 114 — Burden of proof. Bee EVIDENOB 
ACT, No. 54, 43 Ind. Cas. 478. 

(4) Mother if oau sue for declaration of legi- 
timacy of child. See SPECIFIC RELIEF ACT, 
No. 21. 23 G.W.N. 171. 

Lessee. 

Liability of, for rout after parting with his 
interest. See TRANSFER OF PROPERTY ACT, 
47 Ind. Cas. 800. 

Lessor and Leasee. 

(1) Darpatni lease qranied by patnidar on 
candition ihat^ on sale for arrears of renf, 
subordinate tenures created by darpatnidar 
should determine— Dei auli by darpatnidar 
• — Rent sale — Person claiming under deri* 

vative title from patnidar, Right ofy to 
avoid permanent uv.der -tenures granted by 
daipatuidar — Condition in darpatni lease, 
it illegal under S. i 59 of Bengal Tenancy 
Act and S* 10 of Transfer of Property. Act 
— Darpatni created by Receiver of estate of 
patnidar in administration suit, without 
permission of District Judge, if valid-^Civ, 
Pro, Code, I88i, Ss. 603, 505, 

M, the patnidar of a half share, granted, in 
1886, a darpatni leaso to D, under a darpatni 
kabuliyat executed by D to M. A provision in 
the kahuhyat rcoitod that , while the darpatnidar 
sboulii have full right to oater into any agree- 
ments. they should become extinct on the 
sale of the darpatni mehals for arrears of rent. 
In 1901, D granted a permanent under- tenure 
to tbe father of the defendants. In 1904, M 
purchased this darpatns interest at a sale in 
oxecution of a dcorce for arrears of rent due to 
him by D aud in 1905, the sale was confirmed. 

A Receiver appointed, without the sanotion of 
tbe District Judge, to tbe estate of M by the 
decree in an administration suit by M’s oredit- 
ors. granted a darpatni lease to the plaintiffs 
in 1906. Held, that, under S. 179. ol. (6), 
Bengal Tenancy Act, it was competent to M'n 
and D to enter into a oontraob of permanent 
tenancy, subject to the reatTMotion* actually 
imposed by the kabuliyat, that subordinate 
interests carved out by D would be extingnished 
on a salo for arrears of rent, that this festriotion 
was an incident of tbe under-tenure created in 
favojir of D and that it ran with the land bo aa 
to be operative, not merely between the grantors 
and the grantees, but also between their re- 
presentatives in interest and the holders of 
derivative titles from them and to extinguish the 
under-tenure granted by D to the defendants* 
father. Held, also, that the condition id the 
original darpatni kabuliyat being not an ahso- 
Inte restraint on alienation but one obinonsly 
inserted for the benefit of tbe leesoz, neithec 
B. 159 of the Bengal Tenancy Act nor B. 10 of 
the Transfer of Property Aot was applicable to 
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Leuof «Bd L6biee-*(Oono{ti^ad), 

lt« Held, farther, tfiat the darpaini created by 
the Receiver in 1906 was valid and unassailablo, 
ae the Receiver was appointed, not under 
8. 603 of the old Oodo, but by the decree in the 
administration suit, and therefore no sanction 
by the District Judge was necessary. Madho- 
•udao Mahton y. Midnapore Zemindarl Go.. 
45 0. 940-27 O.L.J. 611- 46 Ind. Gas. 169. 

Mooeerjbe and Beaohoroft, jj. 

(9) Oovenant by lessee to pay building taxes 

Lessor covenanting to pay land tax — Munici- 
pal tax on land as distinct from building. See 
Mad. act III OF 1904 (City Municipa- 
IiITY). 7 L.W, 140. 

(8) Landlord and lessor reserving only right 
to annual rent and re-enter on default — Leasee 
and tenant’s right to resume muafi land as 
proprietor. See U. P. ACT II OF 1901 (AGRA 
Tenancy), No. i3, is a.l. j. 6ig. 

(4) Sum of money agreed to be forfeited by 
lessee in case of broach — Sum if a deposit dr 
penalty. See LANDLORD AND TENANT, 
No. 61, (1918) M.W.N. 197. 

(6) Covenant in lease to file with lessor a set 
of jpma wasil baki aud juma mofussil papers 
at.the end of each year, if specifioally enforce- 
able. See Specific relief act, No. 8, 
49 Ind. Gas. 521. 

Letters of Administration. 

(1) Right to gfant of letters, nature of— 
Such right derived from Court-Survival 
of such right to heir of residuary legatee of 
testatrix— Civ. Pro, Code (1908), 0. XXII 
—Right of suit. Survival of — Succession 
Act, 8. 197. 

The right to a grant of Letters of Administra- 
tion is a personal right derived from the Court 
and cannot devolve on or survive to the heir of 
the residuary legatee of the testatrix. 
Although the son of a residuary legatee, who 
had before bio death applied for a grant of 
administration with a copy of the will annexed, 
may, if the will is established, be the proper 
person on the death of his father, to obtain, 
under B. 197 of the Sucoession Act, a grant, 
this would bo so not by virtue of any right to 
administration, which he inherits from bis 
father, bht by virtue of the fact that as heir of 
his father to the residue he is the person most 
interested in the estate. Hari Bhasan Datta 
Y. Manmatha Natha Datta, 45 0. 862. 
Greaves, j. 

Reference 36 C. 799, R. 

(2) Grant of. Ordinary rule le— Where 

interest unequal, * 

Regarding the grant of Letters of Adminis- 
tration, the ordinary rule is that the grant 
should follow the interest and letters should 
be granted to the applicant whose interest is 
the greater. Ma Sela Tin y. Ha Pva, 46 Ind. 
Oas. 875. 

TWOMET, g.J. and ORMOND, J. 


Latftari of Administration— (Oofifi»t«sd). 

(8) ApplicaU/on for letters Jby person daint*^ 
ing to be deeeased^s widow and also bp 
person claiming to be sole heir of womam^ 
admitted to be •> surviving lesser wife of 
deceased— Status of plrson claiming to be 
widow disputed— Proper person entitled iO' 
letters— Probate and" Administration Act, 
1881 . 8 . 23 . 

Two applications for Letters of Adminiltra- 
tion to the estate of a deceased person were 
made on the one hand by a person claiming to 
be his widow — which status was however 
disputed — and on the other hand by tbe mother 
and brother of the deceased’s seoond lesser 
wife, who bad survived the deceased but had 
since died, as* the legal representatives and sole 
heirs of such lesser wife, whose statns was 
admitted. There was also no denial of the • 
allegation of their being the sole heirs. Held 
that as the brother of the lesser wife alone 
represented her estate and was her sole heir (a) 
Letters of Administration should be granted to 
him as standing in the shoes of the lesser wife 
and as her legal representative. 

The rule of law governing suoh cases is that* 
where two rival applicants apply for Letters of 
Administration, one of whom is admittedly 
entitled to a share in the estate under 23, 
Probate and Administration Act, and the statna 
of the other is disputed, the Court should grant 
the letters to the heir whose status is admitted ; 
and if tbe legal reprosbutatives of such acknow- 
ledged heir as suoh apply for letters to the 
estate of the deceased, they ate entitled to 
stand in the shoes of suoh admitted heir (5). 
ShiveYlnv. Ma On and Ba Tin,0 L.B.B. 
174-45 Ind. Gas. 935. 

TWOMEY, C.J. and ORMOND, J, 

Refere?tces :—(a} 8 L.B.R, 1, F, (6) 5 L. 
B.R. 78 ; 162 E.R. 606, F. 

(4) Application for Letters of Administration 
with Will annexed, nature of— Duty of 
Court— Court cannot refuse letters* 

Held, that, an apnlioation for Letters of 
Administration with tbe Will annexed stands 
on the same footing as an applioation for 
Probate, and tbe Court is bound to grant the 
Letters unless it finds that the Will was not 
executed by the testator or that he was not of 
a disposing mind at tbe time of making it or 
that the Will was not his own voluntary act. 

In an applioation for Letters of Administra- 
tion to the estate of one D, with a copy of the 
Will annexed it appeared that N, the husband 
of D, made a Will dedicating certain property 
to a temple and directing that his widow be 
maintained out of his other property. After 
the dbatb of N, D applied for Letters of 
Administration to his estate. The executors 
under the Will appeared in Court and consent- 
ed to the widow being granted the Letters, 
which were granted aooordingly. Later on D'‘ 
made a Will in which she appointed the appli- 
cants as executors, who after her death applied 
for Letters of Administration with a copy of 
her Will annexed. Tbe exeoutors under tbe 
Will of N lodged caveat urging that D had nOi 
power to make a Will. 
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Beld^ that as it was proved that D executed 
the Will and as it was not contested that she 
was not of Bk diepoBinx mind at the *timQ she 
made it, the applioan^s werie entitled to Letters 
of Administration with a copy of her Will 
•unexed. BaiuMlivay. UmbeParihad, 110 
P.W.R. 1918»45 Ind. Gas. 974. 

SOOTT-SMITH, J. • 

References 333 P.W.R. 1911 = 20 P.R. 1913 
-10 Ind. Gas. ISO, F.; 28 B. 644=6 Bom.L.R. 
966. F. 

(6) Bister of deoeased and adoplbed daughter 
of deceased — Gompetition between, for letters 
— Ratio decidendi. See BUDDHIST LAW 
(ADOPTION), No. 1, 9 L.B.R. 163. 

• (6) Gourt’fee payable on petition for grant of. 
See GOUBT PEES ACT (1870), No. 24,40 A. 279. 

(7) Letters of Administration granted to 
minor sisters and their married sister and her 
husband-- Letters granted to minors invalid— 
Sale by brother-in-law of minors as Adminis- 
trator, Right of minor sisters- in- law to treat as 
void — Limitation — Sale by sisters of their share 
to another an aot of avoidance. See POSSES- 
SION, Suit for, No. 3, 9 L.B.R. 186. 

(8) Grant of, to a minor invalid— To sister, 

valid in oase of intestaoy. Bee PROBATE AND 
administration ACT, No, 7. 10 Bur. 

L.T. 184. 

(9) If and when can be granted for portion of 
estate bequeathed— Revooation of illegal and 
limited grant. Minor’s right to. See PROBATE 
AND administration ACT, No. 10, 3 Pat. 
L.J. 416. 

(10) Letters of Administration, Grant of — 
Dismissal of administration suit on ground of 
limitation — Subaequent applioation for revooa- 
tion of letters if barred as res judicata. See 
Res Judicata, No. 46, 9 L.B.R, 273. 

Letters Patent. 

1. — ALLAHABAD. 

2. — Bombay, 

3. — Calcutta. 

4. — Madras. 

6.— Patna. 

1.— Allahabad. 

B. 10 — Decree in Letters Patent appeal — 
Review if lies from decree. See REVIEW, 
No. 1, 16 A.L.J. 964. 

8.— Bombay. 

Cl. 15 — Judgment — Order by a single 
Judge refusing to excuse delay for appeal 
Hied beyond time — Appeal against the o^der. 
An order nnsaed by a single Judge refusing 
to exouse the delay for an appeal presented 
beyond the time allowed by law is a judgment 
within the meaning of cl. 16 of the amended 
Letters Patent ; and an appeal lies from the 
Older under the clause. Ramohandra Ganga- 
dhar Katva v. Mahadev Horeahvar Phadnis, 
90 Bom. L R. 172»42 B. 260=42 Ind. Gas. 
918. 

^ HBATON and SHAH, JJ. 

44 


Letters Pafeiir— (Cowfinij^). 

— 8.— Oaloutta. 

(1) CL 15— Appeal— ' Judgment 
tion of litne^Review pendvng^Limitalim- 
Act (IX of 1906), a. 6. 

The term * judgment ’ in ol. 16 of the Lettera 
Patent means “ decree or order '* and conse* 
quentJy au order of dismissal of an appeal 
without investigation of the merits may be a 
judgment (a). 

An appellant is not entitled as a matter of 
right to a deduotion of the period during which 
an applioation for review remained pending in 
the Court below. He has to seek extension of 
time under S. 6 of the Limitation Aot (6). 
Proiunno Kumar Baidya v. Ram Chandra 
Do, 28 G.L.J. 205 = 47 Ind. Gas. 677. 

MOOKERJEE and BBAOHOROFT, JJ. 
References : — (a) 2 Ind- Jur. (N.8.) 280 (296)S 
22 G.L.J. 462 ; 22 G.L J. 526, R. (6) 33. G. 
1323. R. 

12) Gl. 15 — Order refusing leave to defendant 
to file written statement, if judgment from 
whiob appeal lies. See APPEAL (GENERAL), 
No. 2. 45 G. 818. 

(3) Cl. 15— Appeal, Disposal of by two Judges 
of a High Court — Review of, by one Judge, 
Validity of — Appeal from review order if lies 
under. Bee APPEAL (LETTERS PATENT), 44 
Ind. Gas. 999. 

(4) Cl- 15— Applioation for review heard by 
one of two Judges who decided appeal— Dis- 
missal of applioation— Appeal against die- 
missal. Bee REVIEW, No. 4, 22 G.W.N. 550. 

(5) Cl' 15 — Difierenoo of opinion between 
Judges of Divisional Benoh in disposing of 
civil rule — Appeal against prevailing opinion if 
lies. See REVISION, No, 12, 22 G.W.N. 627. 

4.— Madras. 

(1) Cls. 15 and 36— Appeal from Bench 
differing inter se on appeal against land 
acquisition award, if lies, under Letters Patent 
-Procedure See LAND ACQUISITION AOT, 
No. 20. 35 M.L.J. 110. 

(2) Gl. 36. See No. 1, supra. 

— 9.— Patna. 

Cl. 10 Stay of criminal proceedings tn 
Courts below by order of single Judge of 
High Court in criminal revisional jurisdic- 
tion — Order if judgment — Appeal from 
*such order if lies--^ Government of India 
Att. 1915, a. 107 — Letters Patent of 
Calcutta High Court compared. 

An order directing that the proceedings in a 
trial under t^e Penal Code should be stayed 
pending the decision in certain proceedings 
taken under 8. 146, Grim. Pro. Code, was made 
by a single Judge of the Patna High Court 
sitting on its oriminal revisional side. Held 
that under cl. 10 of the Patna Letters Patent 
no appeal lay to the High Court against this 
order ; the order staying ptooeodings not being 
a judgment within the meaning of this olauss. 
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Letters Patent-^ (Concluded)* 

8.— Patna—- (6oftc2ttc?ad) . 

The intoDtion of o]. 1C of the Patna Letters 
Patent was to reetr*cs tbe right of appeal by 
prohibiting appeals (1) in respect of sentences 
or orders passed or uMde in the exercise of 
criminal juciedu vioi and (‘2) iu reapeot of 
orders made in ilio of revisional 

jutisdioticri in r'the'i o'se^i, namely, oiviVoaaes, 

Semb/e: — The rosnit is that whereas in Iho 
Calcutta Hi»;b Court, a Leoif^rs Patent appeal 
lies the juilt’-menis of :i Judge siUing 

alone m ihc exercise of civil rtvisional jurisdic- 
tion in tbe High Court of Parno, no such 
appear lies. Babiijan Mlslr y. Seo Sahay 
Chaudhury, 3 Par.. L J. 509. 

MUIiLICK and THOBNnifjri, .IJ. 

Reference 11 :164, 72. 

Libel. 

(1) Defamation--- F air comment — Fade com- 
mented uvon 0 . joiii'naUst mud t.n sub- 
etance be truly seated — Trivial miz-staie- 
ment of fact^ (hes not take ntoay the of 
fair ccmvtem. 

A jcornalist doe.s not fcrur-'grcs'^ !be liuiita of 
fair cemruent if all fjcts ate truly 

stated in the article,-^ tb'-ogh itmiybethat 
there arc one or two sniall deviations from 
abf-olute accuracy on minor points which have 
no irfluenot' on the olrsuniF, and the ron- 
clusioDb arc such as ought to ba drawn from 
tho premises by a otitic Dunging to his work 
the amount of caret reason aud judgment 
which is required of a journalist. 

When a journalist is bound to oommont on 
public questions with oare, reason and judg- 
ment), be IS ni^u neoessarily deprived o! his 
privilege merely because there are slight uP' 
important deviations from absolute accuracy 
of statement where those deviations do not 
affect the I'enccnl fairiiei-s of the comment. 
The articles mu?r. be considered rather in their 
entirety than by separate insiotenoo on isolated 
passages, and the Judge mu&t decide what 
impression would be produced on tbe mind of an 
unprejudiced reader, wh^*, knowing nothing of 
tbe matter beforehand, road the articles 
straight through. 

Facts upon which tbe comment is founded 
must be truly stated though later they may not 
turn out to be true at all. A faot may be truly 
stated and may yet be utterly untrue. 

Comment to be fair need not take the form 
of aif inevitable inference. Fair oomment 
impliedly permits of a inuoh greater latitude 
than the drawing of inevitable inferences. All 
that is required is that the inference frhm facts 
truly stated should be fair, that is, one possibly 
oat of many equally or almost equally fair 
iuterenoee (a). Surajmal B. diehta y. B. 0. 
Eornlmao, SO Bom. L.K. 185 ^47 Ind. Cas. 
449 (F.B.). 

BATCHELOR, A.C.J., BEAMAN and 

Marten, .tj. 

^ Befennees :^{a) Hunt v. Star Newspaper 
^Oimpany, Limited, (19081 2 £.B. 309 ; Dakhyl 
v, Labouehere, (1908) 3 K.B. 326, Note ; South 


Llbel^(CoHeluded}, 

Belton Coal Company y. North Eaetem Newe 
Association, (1894) 1 Q.B. 133 Risk Allah BefP 
V. Whitehurst, (1868) 18 L.T. 61J5, B. 

f‘2) Defamatory statencents made by party in 
per.iti'^n to Criminal Coun— Civil action for 
damages f.r libel — Gtatoments absolutely 
privileged. Sc-* DEFAMATION, No. 1, 16 A. 
L.J. 3G0. 

LIccdbo. 

(if Agrcicmun* to out and taka tinibor for 
r,iilwf>y for royalty during fixed Cerm— 

Lease or lioenbO. See AGENCY RULES 
fGAN.XAM . No, I, (191«) M.W.N. 172. 

(2f Suit for ^jcctinedt of Iicon'5aa in posses- 
sion "-NeccsHily of notice to qnit. See NOTICF 
TO QUIT, No. 2. 21 O.L J. 52-1 

Licensee. 

EjerAmtni biM -Notfce to quit, not yiecessary. 
To m'iiiu.i!*’. aui:. f'.r rj.oLment of a licensee 
whowirf no*i ut.eMiut, lO notice .o quit was 
nee?rRHry. Gobinda Chandra Qhoao Biawda 
V. Naoda Dulal Sue, 45 h\l. Cas. 317. 
RlCUARDSON mid VVaLMSMY, TJ. 
Be/erenrea Doe dKnight'j- Quigley, (1810) 

2 Camp. 505 . 

Lien. 

(1) Advance of money lo finance litigatioa— 
Agreement to share in profiia— Default to pay 
full amount — Refund of money actually paid, 
Lender if enliilcd to— Lien in respitct of money 
advanced — Lien on amount of compromise m a 
particular manner — Compromise in a different 
manner. Lion how affected by. See CONTRACT. 
No. 8, 47 Ind. Cas. 563. 

(2) Deposit of rent by dirpatuidar— Posses- 
sion given to d.^rpatnidar — Payment of patni 
rent by darpatnidar — Right of darpatnidar to 
lien .and to add to his demand of advance paid 
by him rent paid to superior landlord. See 
PATNI Tenure, No. i, 27 G.L J. 480. 

Life Eitate. 

Hindu if can create. See WILL, No. 15* 

3 Pat. L.J. 199. 

Light and Air. 

Easements of Right to open and shut 
window over another’s land — Aequisition of 
easement by prescription -'la junction. See 
Easements act (1882), No. 2, 7 L.W. 332. 
« 

Limitation. 

(1) Limitation Act (XV of 1877), 8ch, II* 
Art, 109— Safe under Putni Begulatien 
(VLIIof 1819)— Purchaser given po^esakn 
^Sale set aside^ Decree, Reversal of, 

A patni was sold in October, 1901i under 
Patni Regulation for arrears of rent. Tbe 
defendant parohaser was put into poBseeBloti. 
The i^aintifis, the owners of the patni, inatito* 
ted a suit for setting aside the sale on the ITth 
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XilmltatioB— (CoH«n(i«i). 

Hay 1 1901. Id that suit thcyl made no olaim 
lor . medne profits 'which bad acorued either 
before the suit or which aociued dwing the 
pendency of ^bo suit* Oo the IPtb August, 
1909, the suit was decreed in the firsv Court, 
with the result that the Bale was set ^>side. 
On appeal, the first aippellar^ Court reversed 
the decree of the first Court on the I3&h 
February, 1903. Tbeu*there was an appeal to 
the High Court and on the 11th of May 1905, 
the High Court remanded the o*tse for further 
oonBideration ai^d decision, to the first appellate 
Court! Oo the llth September, 1905, the first 
appellate Court aifirmei the d»>cis!nn of the 
first Court* with the result that the sale was 
set aside. A second appeal to the High Court 
WB8 dismissed on the 30th May, s007.. The 
plaintifi th&n inc^titutod tne piir-cnr. ruit on 
the 16th September, 1007, for rae:<no prcfitiB* 
from March 1903 to the dai-o of suit : 

Beld, than Arf. 109, Soh. II, Tjimilation 
Act, was applicable and that the pUintifi was 
entitled to ruesiie profits for 3 yo^vrn from 16th 
September, 1904, to the 16iih September, 1907, 
Vho date of the suit (a). 

That the plaintifi was not on tilled to deduct 
from the period of limitation the period from 
the 13th,Februa»’y, 1903 to lith 83p;:embe**, 
1905. SaraJ Raujan Chaudhuri v. Prem 
Chand Chaiidhuri 27 C.L.J. i2 = C.W.N. 
263=»43Ir<d. Oa^. 781 (P B.). 

f 

Sanderson, c.j., Teunon and Walms- 

LEY, JJ. 

lteferences:—{a) 35 C. 996 = 8 C.L J. 131; 3 
C.L.J. Ib'^rNolF. 

(2) Bengal Tenancy Act (VIII of 1886), 
8ch, III, Art. b— Landlord favouring 
dispossession— Cm. Pro. Code (Act V of 
1908). O. Vill, r. 2 — Limitation not 
pleaded - - General plea of limitation — 
Decision on special limitation not pleaded. 

Art. 3, Sch. Ill of the Bengal Tenancy Act has 
no application in a case where the dispossession 
was by a tenant under an authority conferred 
by the landlords (a). 

Under O VIII, i. 2 of the Code of Civil 
Procedure, limitation should be specially plead- 
ed. 

When limitation hAs not been specially 
pleaded and the facta are not apparent on the 
face of the record, a Judge has no jurisdiotiou 
to go into the matter and enquire whether, on 
certain facts be found, the suit was barred. 

Where a general plea of limitation that the 
sait was barred under the twelve lyears’ rule, 
was pleaded, a Judge was not oompeteift to 
decide a case on a special plea, that the suit 
was barred under Art. 8. Sob. HI of the Bengal 
Tenanoy Act, when such latter plea was raised 
for the first time in the Court of appeal, with, 
out raising an issue and allowing the plaintiff 
to adduce evidence on it. Kedar Nath Mondal 
v« Moheih Chandra Khan, 28 C.L.J* 216. 

FLBTOHBR and SHAUSUL HUDA.dJ. 
j Ns/drenci (a) 18 O.L.J. 86, F. 


Limitation— (Conftnued). * . 

(3) Bengal Tenancy Acl (VIII of 1885)« 
Sch. Ill, Art. 3 — Dispossession hy land* 
lord-*Deciaion^Right to redeem. 

A decision in a mortgage suit that a tenant 
has a right to redeem, does not exteiid the 
period of limitation under Art. 3, Soh. Ill of 
the Bengal Tenancy Act. Girleh Chandra 
MitraiV. Glrlbala Debi. 28 C.L.J. 219 
Fletcher and shamsul Huda, jj. 

(4) Execution of decree, for-- Decree amount. 
Payment of porixo'^ of, hy judgm?nt'debtor, 
if gives a fresh sta'> ting point — Limitation 
Act (IX of 190S), Sch I. Art. 182 (5). 

A occree>laoldcr will have a frcLuh starting 
point for liniitati.)ri for tbe execution of a 
dooree witbiu the mea'dng of Aro. 182, ol. (6) 
of f-ho Limitation Act. fi- .m fclia date of 
payment by ih > jucorineot doblor of a portion of 
the dec'‘se )un^. Jotindra Kumar Dass Y- 
Gagan Chandra Pal., 45 Ind. Cas. 903. 

TEUNON and NEWROULD, JJ. 

f51 Debtor and Lradiior— Payment by debtor 
without expre^sin:j how tc be appropriated 
— Customary m.-^ihod of appropriation in 
vtch cases — Limit dion. Fresh starting 
point of, if given by — Limit Uio>: Act (IX of 
1908), 6’. 20. 

P-iymont of i ceriain sum on a certain day 
by a doctor to his creditor without, expressing 
how it should bo appropriated whether towards 
interest or principal but with ihc knowledge that 
according to the u<9ual pracbico it would be 
appropriated to the interest then due was held 
to give rise to the inference that the payment 
so made, was made with the intention that it 
should be so appropriated, so p..s to give a fresh 
starting point of limitation under S. 20 of the 
Limitation Act. Slya Kuniarl Debi v. Biiwam- 
bar Roy, 46 Ind. Cas. 532. 

TEUNON and ElCIlARDSON, JJ. 

(6) Declaration of title. Suit for— Settlement 
Records, Omission of plaintiffs' name from 
— Limitation, Commencement of, from date 
of challenging of plaintiffs' title, not from 
date of omission^ Limitation Act (1908)| 
S>:h. I, Art. 120. 

In a suit for declaration of title brought by the 
plaintiffs whose names as co-sharers in certain 
lands had boon omitted from the Settlement 
Records. 

Sold, that under Art. 120 of the Limita- 
tion Aot, time will no^ run against the pjaintiffs 
from the date of the omission of their names 
from* the Settlement Records but only from the 
date when the defendants interfered with the 
plaintiffs* right on the basis of the false entry. 
Haian Mea y. Naun Hea, 46 Ind. Gas. 796. 
TEUNON and RICHARDSON. JJ. 

(7) 0. P. Land Revenue Act (XVIII of 1881), 
S. 69 (4) (1), Suxtsunder, Limitation for-*** 
Limitation Act (1908), 8 . 6, Applicability, 
of, lo-^Qeneral scope of 8 . 6. 

8. 6 of the Limitation Aot prtma facie only 
applies to the period of limitation prescribed in 
the Bohedule of the Limitation Aot. 
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Limitation— (Oon^^uact) . 

The limitation for a suit brought under 8. 69, 
8Ub-8. 4 (1) of the Central Provinces Land 
Bevenue Act, is not preporibod in the schedule 
to the Limitation Ant, but in the sub-section 
to 8. 69 Itself. Balkriahna Laxman v. Bala, 
46 Ind. Cas. 879 
BATTBN, A. J.C. 

(8) Chaukidari ohakran lands, Possession 
of, by patnidar thorough services rendered — 
Besumption of lands-^Discontinuance of 
possession — Possession, Suit by patnidar 
for. Limitation for--^ Limitation Act (IX of 
1908). Sch. 1, Art. 143. 

Where a patnidar is in possesBion of ehauki- 
dari chakran lands through receipt of the 
services performed by the ehaukidars, such 
possession is discontinued on resumption of the 
lands inasmuch as the services cease to be 
performed ; so that a suit by the patnidar to 
recover possession of the resumed lands brought 
more than twelve years after the date of the 
resumption is barred by time under Art. 143. of 
Boh. I of the Limitation Act. Mohendva Math 
Sow Y. Rajani Kanta Sow, 46 Ind. Cas. 895. 
Fletcheb and Shamsul Huda, jj. 

(9) Secretary of State, Suit against, Bengal 
Tenancy Act (VIII J5. C. of 1886), 8, lOi-B, 
Under-^Civ. Pro. Code (1908), S. 80, Notice 
under^Two months during which notice 
current, if to be excluded in calculation of. 

The plaintifi, in a suit against the Secretary 
of State foe India under 8. 104-H of the Bengal 
Tenancy Act, is not entitled to exclude the 
period of two months during which a notice 
served under 8. 80 of the Civ. Pro. Code, is 
current from the period of limitation six months 
mentioned in that section. Secretary of State 
Y. LakhI Narain Das, 46 Ind. Cas. 899 

FLETCHEB and SUAMSUL HUDA, JJ. 

(10) Sale of holding in execution of rent-decree. 
Auction-purchaser at a. Suit to recover 
possession of holding from. Limitation 
applicable to— Bengal Tenancy Act (VllI 
B. C. of 1885), Sch. Ill, Art. 3. 

A suit by a raiyat to recover possession of his 
holding from an auotion- purchaser of the 
holding at a sale in execution of a rent- decree 
is not governed by the limitation presoribed in 
Art. 3, Soh. HI of the Bengal Tenancy Act 
(1885). Oanesh Chandra y. Beraja Sondarl, 
46 Indc Cas. 975. 

Fletcheb and Shamsul Huda, jj.. 

(11) Receiver in insolvency attachifig and 
taking possession of property as property of 
insolvent^ Third person. Claim of, Limita- 
tion tor— Provincial Insolvency Act (III of 
1907), S. 33—“ Aggrieved,''^ meaning of, 

A third person olaiming to ba the owner of 
the property attached and taken poFsession of 
*>y a receiver in insolvenry as the property of 
the insolvent, beoemos “ aggrieved ” within the 
meaning of 8. 23 of the Provinoial Insolvenoy 
Act ; and ho should under 8. 33 therefore ha^e 
made his application within 31 days from the 


Limitation— (Concftfded). 

date of taking * possession.' Oharo Chandra- 
Bhattacharjee y. Hem Chandra Hookerjee, 47 
Ind, Cas*. 62. 

TeuNON and IITEWBOULD, JJ. 

(12) Bengal Tenancy Act — Appeal against 

decision of settlement: dffioer — Gommenoament 
of limitaiiou. Bee BSIN. ACT VllI OF 1885 
(TENANCY), No. 56, 44 Ind. Cas, 162. * 

(13) Extension of time by Court after expiry 
of statutory period— Bengal Tenancy Aot— 
Whether valid. Bee Ben. ACT VIII OF 1885 
(Tenancy), No. 34, 44 Ind. Gas. 473. 

(14) Suit by pbraon deeming bimse'lf aggrieved 
by prooeedings under Land Enoroaohment 
Aot-^tarting point for limitation for such suit. 
Bee Mad. ACT III OF 1905 (Land ENOBOACH* 
*MBNT), No. 2. 85 M.L.J. 410. 

(15) Special rule of, not pleaded in written 
statement — Appellate Court, if oan dismiss 
suit as barred by. Bee APPELLATE COUBT, 
JUBISDICTION of, 46 Ind. Cas. 787. 

(IC) Application for execution of rent-deoree-^ 
Exeoution sale set aside — Execution case dis- 
missed for default— Fresh application for exe- 
oution , if oontinuation of previous application. 
See Execution of Decree, No. 13, 23 O.W. 
N. 766. 

(17) Exeoution a! dooroe, Limitation for, 
Oommenoement of, not from date of order 
dismissing appeal from decree for default but 
from date of original deoree. See EXECUTION 
OF DECREE, No. 31-0, 47 Ind. Cas^ 125. 

(18) Remuneration of common manager, Suit 
for arrears of, on basis of Distriot Judge’s order 
re payment thereof under B. 98, Bengal Tenancy 
Aot (1885). See JURISDICTION (OF CIVIL 
COURTS), No. 5, 46 Ind. Cas 686. 

(19) Vendee deprived of possession of land— 
Suit to recover purohaBe-money— Gommeooe- 
ment of limitation. Bee LIMITATION ACT * 
(1908), No. 132, 44 Ind. Cas. 719. 

(20) Point of, if may be taken at any time suo 
motu by Court— Duty of appellate Court in this . 
respect. See MINOR, No. 7, 14 P.W.R 1918. 

(21) Question of, a question of jurisdiotion— 
Deoree absolute for sale, Suit to set aside a, 
Maintainability of, on ground of application 
being barred by limitation — Limitation Aot 
(1908), 8s. 4, 38. Bee MOBTCAaE (SALE), 
No. 8-a, 3 Pat. L.J. 478. 

(32) Suit for confirmation of possession, when 
can be trea/:ed as suit for recovery of possession. 
8ee*POS6ES6ION, No. 2, 44 Ind, Gas. 996. 

(23) Suit claiming relief altornately against 
two defendauts — Decree against one— Appeal- 
No oross- objection against other defendant — 
Appeal allowed — Subsequent suit against other 
defendant— Limitation. See BES JUDICATA, 
No. 13, 42 Ind. Cas. 548- 

(24) Denial of title to a right — Communicated 

to owner— Running of limitation period. See 
8PE01FIC Belief act il877). No. 22, 43 Ind. 
Cas. 175. V 
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(1) 8, 1, c2. 19— Dismissal of a Hindu 
mothor'a claim as barred bp time^Effse^t of, in 
regard to the right of reverstoners after her^ 
Res jadioatA— ildosrss possession. Konjaro 
Yenkatararaanlah v. Dejappa Klnde. aa M.L. 
T. 233-6 L.W. 630-0917) M.W.N. 679 = 34 

M. L J. 319. See Final Part, 1917, Ool. 575. 

(2) D. 1, 02. 15— Ac2 tx of 1871, 8. 29 and 
Art* • 148 — Kanom mortgage^ Limitation — 
Extinction of mortgagor's tiile-^Acknoioledg- 
ment, Thaoharath Parkum Etathatta Kannon 
Ramab Kafop v. Thavath VeeSll Parakum 
Sayathlkkal Ohappan Naif, aa M.L.T. 419= 
(1917) M.W.N. 864 = 33 M.L J. 763 = 43 Ind. 
Oas. 50. See Final Part, 1917, Ool. 575. 

J^lmltation Act (1908). 

' (1 & 2) Suita filed under special law— Period of 
limitation— General provisiona of the Limitation 
Aot not applicable. See COMMON CARRIERS, 
No. 2, 45 Ind. Oaa. 168. 

(3) Sa. a (7)i 5— Good faith, meaning; of, in 
ffling meQio of appeal with deficit Court>/ee, 
fz in good faith under— Vakil, Negligence of, if 
sufficient cause under S. 5. See COURT Fees 
ACT, No. a-b. 3 Pat. L.J. 484. 

(4) 8. ^3— Appellate Court, if bound to dismiss 
suits filed out^of time ia original Court— Failure 
by such Court to adjudicate oo plea of limitation 
not pressed before it, if an* irregularity justify- 
ing revision. See REVISION, No. 14, 42 Ind. 
Oas. 536. 

(5) 8, 3, Arts. laO, 132— Pala of worship, 
whether immoveable property — Art. 132, 
whether governs suit to enforce mortgage of 
pala — Question of limitation, if may be 
considered for the first time in appeal. 

A turn of worship is not an interest in 
immoveable property, Oonsequently, a suit to 
enforce a mortgage of a turn of worship is not 
governed by Art. 132 but by Art. 120 of the 
’ Limitation Aot. 

The Court can, under B. 3, take notice of the 
' question of limitation, although it has not been 
taken up in the Courts below. Narasingba 
Sana Qoiwaml v. Prolhadman Teoai 1, 22 C. W. 

N. 994=47 Ind, Cas. 25. 

OHITTY and WalmsIiBY, JJ. 

References 4 G. 683 ; 39 C. 227, R. 

(6) S. 4 — Expiry of time for appeal under 
Provincial Insolvency Aot on dies non— Exclu- 
sion of such day from computation. See 
PBOYINOlAIi INSOLVENCY ACT, No. 37, 36 
M.L.J, 531. 

* 

(7) Re. 4 and 14— Suit filed in wrong Court 
after expiry of limitation. 

8, 4 of the Limitation Aot is applicable only 
to oases where a suit is filed in a proper Court 
having jurisdiction, after expiry of the period of 
limitation on a holiday. S. 14 applies to a case 
where suit is filed l^fore the expiry of the 
limitation but in a wrong Court. The two 
flections cannot be oombined so as to doable a 
plaintifi to file a suit in a wrong Court after 
•expiry of the period of limitation under 8. 4 


LlmltAtloo let (1908)— (Continiied). ^ 

and then claim a deduotion under B.''14 of the 
period spent in the prosecution of the suit in 
fluoh wrong Court. 

The plaintiff filed a suit on the day after the 
last day of limitation the last day being a 
holiday in a Court within whose jurisdiction 
one only of the defendants lived. The Court 
declined to give leave under 8. 20 (5) of the 
Code of Civil Procedure, and returned the 
plaint to be presented to the proper Court whioh 
was aooordingly done but after the period of 
limitation had expired. 

Beld the suit was barred, as the plaint had 
not been presented to the proper Court on the 
day after the last day of limitation. RamallnAn 
Iyer V. 8. Subba Iyer, 24 M.L.T. 214=8 L. 
W. 256 = 47 Ind. Cas. 624. 

SADABIVA AlYAR and NAPIBR. JJ. 
Refere^ice ‘.—36 M. 131, F. 

(7- a) Bs. 4, 28— Decree absolute for sale, Suit 
to • set aside a, Maintainability of, on ground 
of application being barred by limitation — 
Limitation, Question of, a qnestion of juris- 
diotion. See MORTGAGE (SALE), No. 8-a, 3 
Pat. L.J. 478. 

(7-5) 8. b^Admission of appeal after period 
of limitation without notice to rsspen^nf— 
Practice of Indian Courts-^8tage at which 
question of limitation should be finally 
decided • 

Tbe admission of an appeal after tU^ period 
of limitation deprives tbe respondent of a 
valuable right, for it puts in peril the finality 
of the decision in his favour. Where therefore 
an order for such admission is made ex parte, it 
IS open to re-oonsideratioQ at tbe respondent’s 
instance. 

The question of limitation should not how- 
ever be left open till the hearing of the appeal, 
although this may have hitherto been the usage 
in India. The Courts in that country should 
adopt a procedure whioh will secure at the stage 
of admission tbe final determination of any 
question of limitation afieoting the oompeteooe 
of an appeal. Kriihnaiawmy Panikondar v. 
Ramaiawmy Ghetty. 16 A.L.J. 57=4 Pat. 
L.W. 54 = 34 M.L J. 63-23 M.L.T. 1-7L.W. 
156-27 C.L.J. 253-2 P.L.B. 1818-20 Bom. 
L.R. 641 = 22 C.W.N. 481 = (1918) M.W.N. 906 
= 41 M. 412-43 Ind. Cas. 493 (P.C.). 

LORD WADDINGTON, LORD WRBNBURY, 

• SIR JOHN EDGE, Mr. ameer Ali and 
Mr. JENKINS. 

(8) 8. 5— Practice— Rules and Orders for 
Civil Courts, el. 15. r. 12— Application for 
copies befprs recess— Arrangement for deli* 
very during recess— Notificaiion— Whether 
party bound to pay printing charges during 
recess — Vacation period, if can be deducted. 
Application for printed copies of the judg- 
ment was made on 11th April, 1917, and print- 
ing charges were called for on 28th April, 1917. 
Tbe Court closed for the annual vacation on 
the 29th of April. On the 5th May, the oopy 
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application was diemissed for default of pay- 
ment of pcintina charges ; and on the re-open- 
ing day, 2nd July, a fresh application for copies 
was put in, and they were supplied on the 
6th August. 

On the question whether the appellant was 
hound to pay the printing charges called for on 
the 28th April before the re-opening of the 
Court on the 2nd July. 

HeZd that he was bound to do so and that the 
copy application was rightly dismissed on the 
5th May for non-payment. 

Where there was a notification that arrange- 
ments would be made for delivery of oopies 
during tho recess, printing charges could be 
received during roeess and copies made ready 
and delivered ; and tho party would riot be 
entitled to deduct the vacation period in com- 
puting the period of limitation for preferring an 
appeal. 

The delay was however excused under S. 5 
of the Limitation Aot, on the ground t^at 
otherwise the party wis quit«* diligent in prose- 
cuting the appeal. Kadlr Moldeen Sahib v. 
Bayyed Abobakkar Sahib, (1918) M. W.N 886 
PHIIiLIPS and KUMARASWAMY SASTRI, 
JJ. 

References : — Mad. H.C. Unrep. 8. A, No. 1546 
of 1917. F.\ 25 B. 584 ; 19 A. 342, R, 

(9) S. 5^ Appeal filed with delay ^Suffictml I 
cause— • Mistake in law on part of legal | 
adi^iser, 

Heldt that a legal adviser's mistake, in order | 
to ja^tify an extension uf period prescribed for ; 
presenting an appeal, must bo a bona fide one ; ; 
and nothing shall be deemed to be done in j 
good faith which not done with due oare and ! 
attention {n) Ahmad Hassan v. Masiaminat I 
Shami-iil nlia 10 P.L.R. 1918 — 45 Ind. Cds 
642 = 69 P.W.R. 1918. 

Broadway, j. 

References (a) 95 P.R. 1917. F,; 118 P.R. j 
1908; 9 P.R. 1914; 67 P.R, liU7 ; 104 P.R. 
1917 iP.C.), B. I 

(10) S. b— 'Sufficient cause— ‘Omission to file | 

power of attorney and copy of judgment of . 
first Court. I 

Where the j^ppcllani's mukhtar omitted to < 
file his power of attorney authorising him to i 
present appeal and copy of first Court’s jadg- I 
ment with the appeal, but filed them long I 
after presentation of the appeal and no reasons I 
were given for the delay, tho appeal was ‘dis- 
missed as barred by limitation. Dhanisa Y. 
MuBiammat Wazlr, 94 P L.R. 1918. 
WiLBEllFOBOlfl, J. 

(11) S. 5 — Appeal— Review, lime spent in 
prosecuting t whether can he reckoned off — 
Reasonable diligence and expectation of 
success, 

Heidi that, an application for review must 
not .q^niy have reasonable expectation o'f suooces, 
bal'mUBt also be prosecuted with reasouable 
diligeiicd in order to justify an appellant in 
mOkoniDg ofi the days spent in the proseoution 


I of the review from the period allowed for filing' 
the appeal. 

Where, therefore, the plaintifi’s suit WftS 
dismissed on 15th Augudft, 1914, and, on the 
10th November, 1914, he presented an appli- 
oation for review, which was rejected on 
15th December, 1914, yrithout issue of notioe : 
Held, that the plaintiff appellant had not pro- 
secuted his application for roview with reason- 
able diligence and was not entitled to deduct 
tho time spent in the review prooeedings in 
order to brihg bis appeal within time. *AxU- 
I uddinv. Bbag Mai. 125 P.W.R. 1918<-]03 
j P.L.R. 1918 = 46 Ind. Cas. 23=107 'P.R. 1918. 
RATTIGaN, C.J. and LE-ROSSIGNOL, J. 

(12) 8.5- Appeal filed beyond time — Legab 
adviser, Mistnkc of - Proof. 8eo AFPBAL 
(General), No. 20, 45 Ind. Cas. 725. 

(13) 8. 5— ‘ Sufficient cause ’ in, for extend- 
j ing period of limitation -Appe ki. Piling of, 

I DoHy in— Mis'.iko in calcu}.M.!on. a^-e Ai'PEAL 
I (GENERAL), No. 22, 46 Ind. Cas. 480.' 

I (14) 8. 5— Jnj-ullfioicufc Court-fee paid on 
appeal without any Icf.'al excuse —Court if bound 
to receive appeal and give time for ' making 
aefioienoy good — Diffi^niroy in procuring stamps 
ifsuffioient ciaae. Beo APPEAL (GENERAL), 
No. 28 3 Pat. L.J. 7.4. 

(15) 8. .5— Privy C'Mmoil, Lo^v*? to appeal to 

— Application by p rsori dirquHhfied, Rojeolion 
of — S'^coni applicition removal of rlis- 

qualificaiiun bub afb'jr limitation * period— If 
sufficient cauj(« to exou'^e dalav. 8f> APPEAL 
(To Privy council), No 5, 4G Ind. Gas. 68. 

(16) S. 5 — Period during which review 
ApplicM'io?- ponding in Court bolow if can be 
deducted bv appellant. Soo LETTERS PATENT 
(GALCUTTA), No. 1, 28 C.L.J. 205. 

(17) S. .5— Applicability of Fection to delay on 
acccunt of erro-' of law. See MALABAR LAW, 
No. 6, 35 M L j 51. 

(15; S. b — Death of foso i'ulent — Application 
to b«-»ng Icg^i roorin’oiit*itive on rooool not. made 
within limitation - Appellant living at great 
dir^tanco from respondent — Bufficienb cause. 
Bee Mortgage (Redemption), No. 2i, 24 
P.L.R. 1918. 

(!9) 3. 5 — Apoiioation nf section to appeals 
under 8. 46. Provincial Tnnolvo’icy Aot See 
Provincial Insolvency act, No. 36, 88 
P.W.R. 1918. 

9 

(20) Ss, 5 to 25, 29 —Provincial Insolvency 
Act (III of 1907) — Petitions and appeals filed 
after time— General provisions of Limitation 
Act, whether applicable, Kopparth Ltngayya 
y. Aravell Cbtnnarayana, 33 M.L.J. 666a 
41 M. 169 = 7L.W. 443 = 44 Ind. Cas. 806 (F.B.), 
8eo Final Fart, 1917, Col. 579. 

(21) Ss, 6 and lA— Review application— 
Sufficient cause for filing the applwation 
beyond time—RevieWi grant of— Discovery , 
of new matter— Strict proof of absence of 
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negligence^Civ^ Pro. Code {Act V of 1908), 
0 . XLYII. r. 4 (2) (6). 

The plAintid, a . Mabammadan female, filed 
a suit to establish her*right of way, which was 
negatived by the trial Court on tbe strength of 
the oertified copy of a* map produced by the 
defendant. An appeal ^was preferred against 
this dboree to tbe District Judge, but it was 
heard by the First Class Subordinate Judge, 
with appellate powers, who dismissed it on the 
8th October 1915. Tbe plaintiff applied to the 
Revenhe authorities, on the 16th idem, for 
another certified copy of the map, and appealed 
against the*decree to the Tligh Court, on the 
10th November. The certified copy was 
received by the plaintiff on the 4th January 
U16 ; and, on the next dav, be applied for a 
review of the judgment of the lower appellate 
Court. Pending the application for review, the 
appeal in the High Court was withdrawn. The 
review petition was transferred .by District 
Judge to tbe First Glass Subordinate Judge, 
who dismissed it on the 5tn May 19 16, on the 
gtound that it was not made to the proper 
Court. The next day. the plaintiff made a 
second application to tbe First Class Subordin- 
ate Judge as^king him to review his judgment 
in view of the oorreot cerijfii d copy of the map 
procured by, her. The review having been 
allowed, the defendant appealed to the High 
Court con'^epding that Iho application was 
barred by limitation and that it was wrongly 
granted : 

Beldt n) that, assuming ih'it strictness 
the applioat'fon was ont of tilne, the case was 
one which called for the conceHsion allowed by 
Ss. 5 and 14 of the Indian Limitation Aot, 
1908; 

(2) that there was, as required by O XLVII, 
r. 4 (2) (6) of tbe Civ. Pro. Code, strict proof 
which, if it he bclidvod. suffirient to dis- 

charge tbe burden, which lay on the plaintiff, 
of showing that shu was not guilty of ne<;ligeDce 
in not coliocting earlier the evidence upon 
which she wished to rely. 

Per Datchdor, .1. O. J.-~ “ T ie expression 
'strict proof * in O. XLVII, r. 4 <21 (6) of the 
Giv. Pro. Code oi 1906, refers to the formal 
correctness of tho ev.dcnce offered, and not to 
its effect or result. If tho record does contain 
auoh atriot proof, that is to say, suoh formal 
admisgillo evidence, it shall bo fnr the trial 
Court only to assess its sufficiency. 

Per Kemp. am of opinion that we are 

entitled to satisfy ourselves under 0. XLVII, 
r> 4 (2) (5) as to whether there waij suffioient 
evidence before the lower Court, and whether 
each evidence has been properly appreciated by 
it when it granted the application.’* Bat 
Nematbu v. Bat Nematullabu, 20 Bom. L.R. 
434»42 B. 295»46 Ind. Cas. 14. 

Batchelor, a.o.j. and kbmp, j. 

(3SU Ss. 6, 14— Bona fide prosecution of 
j^oceeding in wrong Court if sv^cient 
gjtound for extending time for filing appeal. 

4ii appeal against the decision of a Munsif 
Wb am within time in the Court of the 


Limitation Aot (1908)— (Continttsdi . 

District Judge, and, a question being raised ag 
to which was the proper Court of appeal, tho 
District Judge took time to consider it and 
ultimately determined that, under the notifica- 
tion of tbe High Court, the Subordinate 
Judge’s Court was the proper Court and relum- 
ed thqpppeal whioh was on the same day filed 
in the latter Gourc. The Subordinate Judge 
j rejected the appeal as time- barred : 

Eeld, that, although 8. 14, Limitation Aot, 
was inapplicable to appeals, the principle of 
that section has been recognised by Courts as 
applicable to appeals in this sense that tbe bona 
fide proseoution of a proceeding in a wrong 
Court has beeu regard^^'d as a proper ground or 
as sufficient cause within the meaning of 8. 6 
Limitation Aot, for extending ^betime for filing 
an appeal. Rupa ThakuvanI v. Kumiidnath 
Karmakar, 22 C.W.N. 594 =>46 Ind. Gas. 116. 

illCHABDSON and BWACHCBOFT, JJ. . 

(23^ Be. 5, 14— Time upent in applying for 
review, subsequently held to be wrongly granted, 
whether sufficient coMse for not appealing 
within time prescribed by law -^Mistake of law 
tf per se sufficient cause within statute of limita- 
tion— Discretion of Court, meaning of — "Remedy 
against wrong exercise — Abatement of suit, 
order for, if can be made ex parte — Notice — 
Substitution of parties tn one stage of suit %f 
sufficient for all stages thereof Ctv. Pro. Code 
flS82), Bs. 365, 306. 371. 568. BrlJ Indar 
Singh V. Lala Kanshl Ram, 33 M.L.J. 486 » 
22 M:.L.T. 36i«6 L.W. 592 = 19 Bom. L.R. 
966 = 15 A.L.J. 77T = '>6 C.L.J. 572 = 104 P.R. 
1917 = 3 Pat. L.W. 31.3 = 127 P.L.R. 1917 = 126 
P.W.B. 1917 = 45 C. 94 vP.C,). See Final Part, 
1917, Col. 581. 

(24) Ss, 5, lb— Appeal to Prwu Council— 
Decree in favour of avpellant against »*gs- 
pondent given us security for coHs — Accept’ 
ance of decree as security if an implied 
stay of execution of the decree during the 
pendency of the appeal. 

In F*n app.^al t? th^ Privy Csmucil, Ihe 
appellaut. whose sui*^ brid been d^.-’^iissed by 
tho High Court off ^cpii js se.-urity for costa a 
decree in another suit, obtained by him f;gain9t 
Ibe respondent, fiela rofii the B-coaptanoo of 
the decree as seuariiy diri not involve any order 
.staying its exboution eo bj to entitle the appel- 
lant under 8. 15, Limitation Aot, to deduct 
the time that elapsed be' ween the acodptanoe 
and bis subsequorit application for execution. 

Limitation could not be extended even by 
express agreement and it certainly oould not 
be ezlaudcd by an agreement to be implied from 
circumstances similar to those above mention- 
ed. S. 5, Limitation Aot, does not apply to an 
application for the execution of snob a decree 
in tho absence of any enactment or rule whioh 
makes tbe section applicable to suoh an appli- 
oatioD. Mldnapap Zamlndarl v. Tho Deputy 
Commlislonop of Manbhnui, 3 Pat. L.J. 133 ■> 
44 Ind. Oas. 670. 

OHAMIBB, C.J. and CHAPMAN, J. 

References 5 M.I. A. 43 (70); 13 W B. 44, 
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^UmUatiOB Act (1908)— (Continu^el). 

(34>a) 8. 5. See No. 3-a, supra. 

(35) 8. 6— Puroheeer from minor if aoquires 
suoh minor’s ri^hba under sOotion. See 
APPBAEi (GBNBBAL). No. 15. 22 O.W.N. 831. 

(35-a) 8. 6, Applioability of— Central Pro- 
vinoes Land Revenue Aot (XVIII of 1881), 
S. 69 (4) (1), Bulls under. Limitation fdr. if 
governed by S- 6 of the Limitation Aot. See 
Limitation. No. 7. 46 Ind. Cas. 879. 

(36) S. 6— Benefit oonfeired on minor by 
seotion— Assignee if can avail himself of it. 
Bee MINOR, No. 7. 14 F-W.R. 1918. 

(•27) Ss. 6, 7, 9 and 15— IPar— Alien enemy, 
suspension of right to sue^ Whether the 
period of suspension to be excluded from 
the time prescribed by the Limitation Act 
^Disability or inability -’License to sue. 

The plaintiffs (appellants), a German Bank, 
were the endorsees of oartain promissory notes 
payable on demand drawn by the defendants 
(respondents) dated June 1914. On 4th Augfist 
1914 war was declared with Germany and the 
plaintifis were debarred from bringing any 
aotion to enforce their claim. In November 
1916| the plaintiffs obtained license from the 
Government to bring this action and, on 9th 
May. 1918, the present suit was filed. 

Hsfd— That the suit was barred by limita- 
tion. 

Under 8. 9 of the Limitation Aot once 
time has begun to runi no subsequent disabi- 
lity or inability in the shape of suspension of 
right to sue stops it. Dent ache Aalatiiche 
Bank t. Hlfa Lall Bcfdhan and Soni, 33 
C.W.N. 167 »47 Ind. Gas. 398. 

SANDEBSONi C.J. and WOODBOFFE, J. 

(28) Ss. 6, 7, 36, Arts. 44, 144 — Guardian 
and minor— Alienation by guardian during 
minority — Suit by person claiming from such 
minor under sale-deed executed by him after 
attaining majority— Limitation — Otu. Pro. 
Code, 1908f O. 1, r. 1. Kandasami Nalckev v- 
Iroaappa Naicker, 33 M.L.J* 309 = 41 M. 103. 
See Final Fart, 1917, Ool. 582. 

(39) 8s. 6, S, Sch.l, Art. 12 — Minor, suit 
by — Limitation, extension of, — Execution 
— Decree against son as representative of 
father -<• Sale— Suit to recover property 
sold— Suit to set aside sale, necessity of— 
Civ. Pro. Code (Act V of 1908), 8* 47. 

Del^, that : — 

(1) 8. 6, Limitation Aot, gives a minor the 
same period of limitation after his atUining 
majority as an ordinary person gets. There 
is nothing in 8. 8 to extend the period. 

(3) A suit by a minor to set aside the sale 
under Art. 12, Boh. I of the Limitation Aot, 
must bo brought within one year from the date 
of the plaintifi’s majority. 

(3) Whore a decree is passed against the 
representative of a deceased person as suoh 
lepresentativot and as being in possession of the 
cataie of the deceased, and property forming 
rart of the estate is sold in execution of the 
•decree, the judgment-debtor is precluded by 


Limitation Act (1908)-(CoiKf9iiMd). 

8. 47 of Aot V of 1908 * from brioging a 
separate suit to recover the vproperty without 
getting the sale set aside. Pala 81bgh ¥• 
Harnama, 40 P.L R. 19t9>-30 P.W.R. 1918» 
43 Ind. Gas. 713. 

CHEVIS, J. 

References :— 11 W.R. (F.B.) 1»3 B.L.B. 
(P.B.) 73 «1 Ind. Deo. |N.8.) 630 ; 9C.L.R. 18 ; 
8 Ind. Gas. 73 = 13 0.0. 297; 76 P.R. 1890, 
Dist, 

(30) Ss. 8, 30, Sch, I. Art. 135— ShebaU— 
Suit to recover debutter property — Perma- 
nent lease—' Transferred ’ — T^me, -run- 
ning of. 

^ A suit by a shebait in 1913, to recover posses- 
sion of debutter property held by the defendant 
under a maharrari lease granted by a previous 
shebait in 1876, is barred by the provisions of 
Art. 134, 6oh. I of the Limitation Aot, as 
brought more than 12 years after the date of 
the lease (a). 

The representation of an idol by shebaits is a 
continuing representation and limitation rum. 
against the idol cootinuously and not against 
each shebait individually as and when be 
Buooeeds to the office, the shebaits not being 
holders of successive life estates in the ‘manage- 
ment or in the property of the erdowmeot (6), 

The plaintiff bad no vested right of suit when 
the Limitation Aot of 1908 was passed. 

If the passing of the Limitation Aot of 1906 
has out down and made shorter the period of 
limitation, the plaintiff should have brought 
his suit within two years from «the date of 
passing of the said Aot. under 8. 30 

Quccre : Whether 8. 6 controls 8. 30 of 
the Limitation Aot. Monraotho Nath Luba 
y. Annoda Proiad Roy, 27 G.L J. 201 = 44 Ind. 
Gas. 567. 

RicHABDSON and BbacHOROFT, J.T. 

References:— (a) 36 I.A. 148 = 36 C. 1008 ; 
38 0. 526 (P.O.), Expl [b) 23 W.R. 263 (P,C.) ; 
23 M. 271 (P C.), R. 

(31) S. 6. Art. 181— Civ. Pro. Code (Act V 
of 1908), 0. XXXIV, rr, 4 and 5 — Suit on 
mortgage— Decree passed by High Court in 
appeal — Application for decree absolute— 
Limitation, 

An applioation for a deoree absolute under 
O. XXXIV, r. 4 of the Civ. Pro. Code is beyond 
time when it is made more than three years 
after the date of the deoree in appeal passed by 
the High Court, and 8. 6 of the Limitation Aot 
does not sawe limitation inasmuch as an appU- 
oatfon for a final deoree in a mortgage suit is 
not an anplioation in execution (a). Nlzamnd- 
dln Shah y. Bohra Bhim Ben, 16 A.L.J. 85 = 
40 A. 203 = 40 Ind Gas. 870. 

BICHABDS, O j. and Banebji. j. 

References (a) 15 A.L.J. 734 ; 37 A. 23, R, 

(32) 8. 6. Bee No. 30, supra. 

(33) *8. 7— Discharge — Manager of foini 
Hindu family— If can give a valid discharge 
on behalf of others— Attachment— Dismieeal oA 
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LImItatloB i«t (itU)—{(!oiUltuitd). 

BJfeeuHon petiiion*^ If attachment continues. 
Obittkola Yeokataiubblah v. Qollapadi 
yeakatoivafalo, (1917) M.W.N, 816^44* Ind. 
Oas. 666. Bee Fiaal*Part. 1917, Col. 583. 

(34) B. 7— EziateDoe of Manager of joint 
Hindu family compete'nt to give valid discharge 
for l^imaelf and minor oo-p»rcener — Minority of 
oo-paroener will not prevent hia claim being 
barted. See HINDU LAW (ADOPTION), No, 3. 
30 Bom. L.R. 161. 

(3&) 8, 7, Art. 182 (6) — Decrer.^ Execution — 
Date of issue of notice — Time *uns from 
date Of order by Court to issue notice — 
Minority — Subsequent disability. 

A decree under O. XXXI V, r. 6 of the Code 
of Civil Procedure was passed on March 4, 1911. 
Application for execution was put in on March 
8. 1914| and, on the same date, the Court passed 
the order that notices issue to the judgment- 
debtors. The notices were actually drawn up 
and signed on March 4, 1914, and that was 
the date which the notices bore. The applica- 
tion (or execution was struck off on March 24, 
1914. The next application was made on 
March 6, 1917, by one of the original decree- 
holders,, and the legal repieHeuiiatives oi iwo of 
the other deoree-holders, the legal reoregr^Dta- 
tives being •minors. March 4. 1917, was a 
Sunday. The Oourt below held that the appli- 
cation was within time : Wield (hat the appli- 
cation was time-barred, the time cunning from 
the date on which the order of the Court issuing 
notice was passed. 

Held, ai%o, that the time having already 
commenced to run fcosn 19(4, the decree- holders 
were not entitled to the bonetit of 8. 7 of the 
Limitation Act by reason of the minority of 
some of the deon^o- holders {a,. Kallka Bakah 
Singh Y. Ram Ciharan, 16 A L J 633 — 46 Ind. 
Gas. 584-40 A. 030 (P B.), 

Richards, o j., Knox ri- u banerji, jj. 

Tleferences ; -(a; 27 a. 199, R.i 22 A. 199, 
Dist. 

(36) B. 7. 8eo Noc. 20, 2 7 ;-nd 2S. supra. 

(37) 8. 8. Bee Nos. 20 and 29, supra. 

(36) 8. 9. See Nos. 20 and 27, supra. 

(38-a) Ss. 9, IG — Applicabilit;/ of B. 9 to 
alien tnoraies—" Dibftbjlity ” and “inability,” 
Differenoe between — S. 15, Applicability of, to 
judicial oidetb or iujauctious. not to Royal 
proQ].amation — Statutes of Lir/iitation, Coo- 
etruction of. Bco ADIEN Enemv. »17 Ind. Ca.. 
122 . 

(H9) S. 10 — Difference hettveen old and new 
Siection — Suit against trustee for an account of 
property lost to trust by his negligence or aefault 
— If 8.' 10 applies — English Law. Tbola- 
tingam Ghetty v. Vedachelayya, (1917) M. 
W.N. 651 = 6 LW. 623 = 22 M.L.T. 388 = 41 
M. 319. See Final Part, 1917, Col. 583. 

(40) S* \^--~Trust^Ass%gnment of land for a 
fixed period^Suit for recovery of posses- 
* 4 ion on expiry of the period. 

46 


Ltmlfcatloa Act (1908) — {Continued), 

' Wheu land ia aaaigned for a fixed temif a 
suit (or ita recovery on expiry of the term is 
governed by B. 10, Limitation Act (a)* 
Hoiiammat Sootf v. Bhaglr(|th, 12 P.Ii.R. 
1918=66 P.R. 1918-70 P W.R. 1919-46 Ind. 
Oaa. 325. 

!&bsdib Jones, j. 

References ; — (a) A.W.N. (1906) 89, F.; 78 
P.R. 1876; 38 P.R. 1878 ; 141 P.R. 1883 ; 86 
P.R. 1909 ; 4 A. 187, Dist. 

(41) 8. 10— Applicability of section to a auit 
by minor against administrator of his estate 
during minority. Bee CiV. PRO. CODE (1906), 
No. 150, 45 Ind. Oas. 182. 

(49) S. 10, Arts. 60, 146 — Trust-^-Loan-^ 
Deposit. 

The plaintiff sent some money from America 
to his father-in-law, to be repaid to him on 
demand and to be kept in deposit till then : 
Held, that S. 10 of tho Limitation Act was not 
applicable to the suit and that Art. 60 and pot 
Art. 1^5. governed the claim. Dallpa y. Laban 
Ram. 65 P.L.R. 1918 = 166 P.W.K. 1918 = 47 
Ind. Cas. 592. 

RATTIQAN, C.J. 

References: — .34 P.R. 1898 ; .37 M. 176, F.\ 
20 O.W.N. 232 ; 6 C.L.J. 636, Not F. 

(43) B. 10, Arts. 124, 134, 144 — Applicability 
of B. iO to suit for recovery of trust property by 
trustee of idol from trustee to whom idol's 
property was transferred — Scope of section. 
8eo Religious Endowments, No. 8, 3 Pat, 
L J. 327. 

(44) S 10, Art. 134 — Temple property — Gift 
of temple property for valuable consider- 
ation — Consideration consisting in perform- 
ance of religious service at the temple — 
Suit to recover the property — Limitation. 

Tho predcc"{-.;v>r3 iD-tivlo of the plaiutifia, 

I who were of a tomplo, made a gift of 

I a portion ui the temple property to the defend- 
ants’ predc.''esBors in 1868 in cons/deration of 
the latter performing certain rel^ioua ^Boevioes 
at the temple In 1913, the plaintiffs averring 
that they were no longer willing to accept the 
f:otvico« of the dof.^nd^nts in connection with 
the temple, sued to rticover posscfision of the 
lancffromlhe dofcndar.ti; A question having 
atisen whether the suit was governed by S. 10 
or Art. 134 of the Limitation Aot : 

Held. (1) that the suit was govocnod by 
Art. 134 of tbb Limitation Aot, for tho defend- 
ants had relied on a transfer for a valuable 
consideration, which was the performance of 
recurrent religious ooremonies at the temple ; 

(2) that 8. 10 of the Act bad ro application, 
inasmuch as the management ol the lands in 
(rhe hands of the defendants had not resnlted in 
any fdhm of breach of trust or in any misappli- 
cation of trust funds. 
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IflmltatloB Aei {i9(ilp)^lContinued)- 

S. 10 and Act. 134 of the ludiaQ Limitation 
Act muBt be read together. 8 10 in. in the 
main, designed to meet a suit brought for the 
purpose of following misapplied trust funds 
for the benefit aof the trust. The poction does 
not apply to assigns for v-iluable consideration 
from expre^B trustees. Ramacharya Venkat- 
pamanacharya v. Shrlnlvaaacharya Venkat- 
ramanacharya, 20 Bom. L.R. 441 = 46 Ind. 
Cas. 19. 

Batchelor, a.c.j. and Kemp, j. 

BefArences : -'iT B. 369. F.\ 36 0. 1003, 
Dist ; Currte v. Aftsa. (1876) L.R. 10 Exoh. 
163 B. 

(461 S. 10. See No. 20, aupra» 

(46) 8. 11. See No. 20, supra * 

(47) S 12— Appeaf— Time requisite for ob- 
taining copy of judgment and decree. Deduc- 
tion of-^Oopy of judgment first applied 
for^ Subsequent application for copy of 
decree— Total time taken for obtaining copies 
of judgment and decree separately if can be 
deducted or if only time taken for obtaining 
copy of judgment to be deducted — What 
time is “ requisite — Questions of fact and 
law. 

Under 8.‘ 12, Limibaftiou Aot. an appellant 
can deduct from the period of limitation for an 
appeal only the time actually requisite for 
obtaining copies. The question whether, when 
it is oped to a party to apply for both copies of 
judgment and decree at once, he can apply first 
for one and then for the other anc« claim lo 
exclude the two penodh as both being requisite 
is a question ol fao^ on ibu circumstances of the 
particular case. Where, therefore, the Court 
below decided that, ii> this case, two periods 
were not requisite and made only ooo al^Jwa^co, 
his denision that in this case a double period 
was not necessary, whether he was right or 
wrong, was held nob lo bo a question of law. 
Sher SiniSh V. Pern Raj, 100 P R. 1918=1S5 | 
P.W.R. 1918. ' 

CHEVIS, J. 

References : — 6 P.R. 1894, .F*. ; 8 M.L J, 148 ; 
17 Ind. Gas. 393 ; 28 Ind. G^.s 366, Dist; Pun- 
jab CivH Appeal No. 156 of 1879 (Unrep ), R, 

(48) 8. 12. Bee No. 20, supra, 

% 

(49) 8. 13— Suit Bgaiz>at partoers— One defend- 
ant absent from British India for portiou of 
limitation period — Plaintiff’s right to deduct 
Buoh period against defendants absent and not 
absent. 8ee Partnership, No. 3, 34 M L. J. 
41. 

» 

(50) 8* 13. 8*^6 No. 20, supra, 

(51) S, 14 — Due diligence— Joint tenants ^ 
Decree for arrears satisfied by plaintiffs 
Suit for contribution filed in- Small Cause 
Courts Plaint ordered to be returned for 
presentation to proper Court— ‘Plaintiff 
refusing to take back plaint— Revision to 


LImKatlott lot (1808)— (OonftnuAJ). 

High Court distkissed-^Plaintiff waiting 
for three months thereafter— Time betioeen 
filing suit and taking back* plaint not 
allowed, * 

A deoiee for arrears of rent having been pass- 
ed againt^l the plaintiff aqd the defendants who 
were joiijt nccupaucy was realised from 

the plaintiff i!onc to a large extent, on August 
I 19Lh, 1910. The plaintifi thereafter brought 
' a suit against ibo defendant^* for oontributiSn. 
The suit was itK-tituihd on May 20lb, 1913, in 
the Court of ^mall C:’uypj». On November 27, 
1913, ihe Brnall Causa Court ordered the return 
of the plaint for presentation to the proper 
Court. The plaiutiff refused to taka it back, and 
on February 19, 1914, filed a revision against 
the order to the High Court, which was dis- 
missed on March 16, 1915 On June 16, 1915,^ 
the plaintifi having applied for the return of ihe 
plaint it was ho returned to her on June 30, 

1915, and was filed on the same day in the 
Munsifs Court. The Mursif dismiesod the 
suit HH time- barred. The lower appellate Court 
reversed the MnnsiCs decree, and held tbe suit^ 
within time, ali wi/ing to the plaintifi the period 
between May 20. 1913 and June 30. 1916; 
Held that (•(•e plaintiff w,lS not entitled to the 
interval bctweim May 20. 1913, and J<ane 80, 

1916, being allowed tc her, inasmuch as she 
could not he deemed to have been ' proseouting 
hc'r n>».se with due diligence in'view of tbe fact 
that she v^^tited for more than three months 
after the dismissal ihe revision before she 
anpiied for the return of the plaint. Hamlda 
Blbl ¥. Fatima Blbt. 16 A.L.J. 429 = 45 Ind. 
Cas. 991. 

TUDBALL and AlJDUL RAOOP, JJ. 

(62) S, 14 — Exclusion of time — Proceedings 
befvre Collector — Bombay Hereditary Offl- 
ces det {Bmn Act 111 of 1874), 5, 11-A. 

An application to the Collector to take action 
under 8. IBA of the Bombay Hereditary 
Ofiioes Act, 1874, ih not a civil proceeding in a 
Court within iho moaning of S. 11 of the Indian 
Limitation Act, 1908. Heucs. the time taken 
up in prosecuting euch an application cannot 
be excluded under S. 14 from the period of time 
presoribed by the Indian Lnnitatirm Act, 1908, 
Laxman v. Keshav. 20 Bom. L. R. 918. 

HEATON and HAYWARD, JJ. 

References : — 12 B. 36 ; Royal Aquarium and 
Summer and Winter Garden Society v. ParMn* 
son, (1892) 1 Q B. 431 ; 8 B, 261 ; 2 B. 370 ; 96 
A. 382, R. « 

(53) B. 14 — Execution of decree— A^lieation 
for transfer dismissed— Subsequent appltcaHen 
for attachment of judgment-debtor^ s property- 
computation of limitation— Time taken up by 
previous application, whefJier to be deduct- 
ed, Sri Yidhya Yaruthl Theertha Swanqigal 
Y. Yenkatarama Alyar, 33 M.L.J. 689a>46 
Ind. Gas. 460. Bee Final Part, 1917, Col. 588. 

• 

(54) 8. 14, Art, Decree holder in eject- 
ment suit against Malabar tenant, suk by, for^ 
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iZilmmkttoa lot (1908)— (OofKiHiMd). 

-compimBation fop damans dons to propirtyby 
tsnani betwam dscrss and decrse-holder'B entry 
upon land-^ecree-holder if entitled to deduct 
4iine spent in seekinp sonCe relief in execution, 
proceedings-^Limitation for euit-^Couri execu- 
ting the decree in ejectment suit also competent 
to award compensation — Inconsistent pleas in 
Iwo^ successive proceedings t rule as to, if applies 
to pleas has^d on abstract questions of law— 
EBtoppel— Malabar Compensation for Tenants 
Improvements Act (I of 1900). 8s- 5, 6. Puthl- 
yaDOiidlkaBalayli Abdulla Koyji v. Kallum. 
purath Kanarao, 33 M.L.J. 463 = (1917) M. 
W.N. 8-^=6 L.W. 696 = 43 lod. Caa. 6. Sae 
Pinal Pari, 19 17, Col. 589. 

(64.a} S. 14. Boe Nob. 7. 21, 22 and 23. 
supra, 

(66) S. Ui—No execution of mortgage decree 
against some only of owners of equity of 
redemption during pendency of case against, 
others— Tjimttalton in regard to execution, 

Aa there can be no execution of a mortgage- 
> deoree againer. some only of the owners of equity 
of redt^mptinn when tbo or^se ag iiuat the others 
is still sub-judtee under an appellate order, 
limitation in regard to execution of the decree 
does n?)t commence until the deoiaion given 
in the the othora. Satish Mohint 

Debya v. Pabna Bank, Ld., 47 Ind. Caa. 907. 
Fletcher and shamsul Huda, jj, 

^66) 8, 16- -Dally duo to error of law — Con- 
donation of delvy, See MALABAR LAW, 
No. 6. 35;\I,rj.J. 61. 

(57) 8. 16— Partial stay of execution if jiisti- 
fies exclusion ot time. S-.o 8TAY OF EXECU- 
TION, No. 1. U.B.R. a9l8), laG Qc., 73. 

168) 8, 16, See Nos. 20, 24, 27 and 38-a, 
supra, 

(59) S. lb (2) — Suit under S, 104- H, of the 
Bengal Tenancy Act (VlII of 1885)— 
Plaintiff, if can deduct two months for 
notice given under S. 80 of Civ, Pro. Code 
{Act V of 1908). I 

The provisions of S. 15, sub<8. (2) of the ! 
Indian Limitation Aot does nor. apply to a suit 
instituted under the terms of S. 101-H of th» 
Bengal Teiian'^y Act, againit tbe Secretary of 
State for India. He is not entitled to exolude 
tho time during the curr«^ncy of the notice to 
tho Secretary of State under S. 80 of tho Civ. 
Pro. Code. Hence a suit against the Secretary 
of State under 8. 104-H, of tho Bengal Tenancy 
Aot is barred, iC brought after six* months (a). 
Oangadhar Nanda v. Secretary of Stale for 
India In Council, 28 O.L.J. 537 = 22 C.WN. 
817 = 47 Ind. Gae. 524. 

FLETCHER and SHAMSUL HUDA, JJ. 

Reference O.L.J. 374 = 45 C. 934, F. 

(60&61) Ss. 15 (2). 29 — PublicaUon of 
Becord-of -Rights— Ob jectxon to such record 
taheh by plaintiff— Service of notiee under 
8, BO. Civ. Pro Code^ on defendant — Secre- . 
tary of State— Suit under 8- 104 H, Bengal ’ 


Ltmltatlon Aot (im)-{Oonliuued). 

Tenancy Act, against Secretary of StaiA il^ 
stituted more than six months after public 
cation of Record — Bengal Tenancy 
Ss. 104-H, 184. 185 — Suit, if barred. 

The Beoord-of-Bights relating to a village 
was finally published on the 2nd June, 1910. 
Tbpaplaintif! instituted, on the 16th Deoembar, 
I9i0, a suit under S. 104-H of the Bengal 
Tenancy Aot, against tbe BeoreUry of State, 
after serving a notioe as required by S. 80, Oiv. 
Pro. Code, on the Secretary of State. The 
plaintiff claimed tho benefit of 8. 15 (2) of the 
Limitation Aot, contending that S. 29 of the 
Limitation Act. and Ss. 184 and 186 of the 
Bengal Tenancy Act made S. 15 (2) of the 
Limitation Aot applicable to suits under 
8. lOl'H of tho Bengal Tenancy Aot. Held that 
Ibero was no force in this contention and that 
the suit was barred by limitaiion. 

S. 15 (2) o' the Limitation Aot, which is 
made apylioable to suits, appeals and appUoa- 
$ionR mentioned in the third schedule annexed 
to tbo Bengal Tenancy Act by virtue of 8. 185, 
sub 3. (2) of the latcor Aot, cannot possibly 
apply to suits institucod under S. 104-H thereof 
whiob are not mentioned in tho third sohedole. 
A quostiou of this description must be deter- 
mined by a reference to the terms of tho special 
Rtatate, and on a plain reading o.^ the previ- 
sioiiH of S. 185 of the Bengal Tenancy Aot 
taken along with S 15 (2) of the Limitation 
Aot. ther :2 i«i no doubt uhat 8. 15 (2) cannot 
po8si)>ly bo applied to extend the period of six 
montbs provided for the institution of auita 
under S. lOi H of the Bengal Tenancy Aot. 
Secretary of State for India v. Gangadhar 
Nanda, ^5 0. 93^=27 C.L J. 374»16 Ind. 
Cm. 228. 

MOOKBRJEE and WAEMSDEY, JJ. 

References ; — 18 O.W.N. 31 = 18 C.L.J. 533, 
Rel. on ; 34 A. 496 ; 26 C. 564; 16 C.W.N. 904 ; 
38 M. 92, Dist.] 35 A. 410 ; 18 M.L.T. 200 ; 
34 M. 505 ; ,27 C.L J. 334. H. 

(62) Ss. 15 (2), 29 — Bengal Tenancy Act, 
S. 'M U. perwd of limitation for a suit 
under-— TAmitation Act (IX of 1909), 8, 16, 
cl. 3 and S. 29, time of the currency of a 
notice under S. 80, C?u. Pro. Code (Act V 
of 1908). if can be excludei in codculalmg 
the period of limitation for such a suit. 

The provisions of 8. 15. sub-S. (2) of the 
Indiiii riimit.^tioD Aot, do not apply co a suit 
in.^ituted under the terms of S. 104-H of the 
Bengal T.’Mancy Aot. A suit under 8. 104-H 
rousii be b'*:)ught in any event, within six 
months ae Hpeoifiad iii that section and the 
plaintilT is not entitled to exclude the time 
during tbe currency of a notioe to the Seoretarjr 
of State whom he has joined as a defendant, 
Gangadhar Nanda v. Janokimoni Oaai, 22 G.. 
W.N. 817 = 47 Ind. Cas. 524. 

FLETOHBB and SHAMSUL HUDA, JJ. 

References 27 C.L.J. 374 ; 22 C.W.N. 802, 
F.\ 5 C. 110, Diss.\ 18 C. 368, R- 

(62-a) B- 16 (2). See No. 104, infra. 
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Llmllatloo Act {Continued) » 

(68) B. 15, Act. l83^AgAiD8td6oree-holdecm 
oase otfezeoution of deoree against insolvent dur- 
ing insolvency proceedings. See PRESIDENCY 
Towns INSOLVENOY act, 47 Ind. Cas. 798, 

(64) S. 16. See No. 20, supra. 

(65) 8. 17. Bee No. 20, supra. 

(66) 8. 18, Act. 181— Execution sale brought 
about by fraudulent suppression of every pro- 
oesB intended to notify judgment-debtor of 
execution— Application by judgment-debtor for 
oanoellatiou of execution sale. Limitation lor. 
See Execution Sale, No. i, 27 G.L.J. 528. 

(67) 8. 18. See No. 20, supra. 

(67-a) S, 19, Sch* I, Art. Acknowledgment 
^Payment by cheque — Cheque dishonoured 
— Limiiaiicn — Civ. Pro. Code (Act V of 
1908), 0. VI. r. 17 — Amendment of plaint, 
when to be allowed. 

The fact that the defendant, in a suit tcy* 
recover money alleged to be due on accounts 
taken between the parties, sent to the plaintiff 
a hnndi and a cheque which were dishonoured 
on presentation, cannot attract the application 
of Act. 78 of the Limitation Aot to the suit. 

The more delivery of such a hundi and 
cheque does not constitute an acknowledgment 
within the meaning of 6. 19 of the Limitation 
Act. 

An application for amendment of a plaint in 
second appeal was refused by the High Court on 
the ground that if the amendment were grant- 
ed, the plaintii! would be able to start afresh 
on allegations wholly inconsistent with those 
made in the original plaint. Padma Lochan 
Patar V. OirU Chandra Kll, 45 Ind. Cas. 241 
37 G.L.J, 392. 

MOOKEB.TEB and BEACHCROFT, JJ, 

(68) S. 19, See ACKNOWLEDGMENT OF 

Debt. 

(69) 8. 19 — Deposition and written stiitement 
in another oasc how far serve as proper acknow- 
ledgments under section. Sec ACKNOWLEDG- 
MENT OF DEBT, No. 7, 34 P.R. 1918. 

(70) B. 19— Statement contained in applica- 
tion for eatousioa of lime foe payment of mort- 
gage-money. if aoknowledgmrmt. See ACKNOW- 
IiBDOMENT OP DEBT, No. 4. 35 M.L.J. 552. 

a 

(71) 5s. 19 and 20 — Nattukottai ' Chetties^ 

Acknowledgment of debt — Vilasam of the firm 
mentioned in the leLUr — Signature not m'^le — 
Acknowledgment y tf valid — Sujjicient signature 
among ChettieSj lokat — Agent, power 

of, to make ackno,^leo.gvmA~~Pari~payment of 
principal, when valid — Secondary evideme, 
when can be given. Mnthiah Chetttar v. 
Kuttayan Chetty, 6 L.W. 700 = (1918) M.W.N. 
42s»43 Ind. Gas. 20. See Final Part, 1917, 
Gol. 591. 

(72) 8b. 19, 20— Entries in dr.btor’p account J 
if save limitation. Sse PARTirERSinr, Nd. 3, 

<34 M.L. J« 41. 


Limitation Aet (1808)— (Confintied). 

(78) Ss. 19, 21— Aoknowledgbient of debt by 
receiver in suit for dissolution of Firm if valid. 
Sea ACKNOWLEDGMENT OF DEBT, No. 5, 8&' 
M.L.J.671. 

(74) Bs. 19, 21 (2)— Acknowledgment by part- 
ner if binds oo-partner — Direct evidence of 
specific authority if neoeSkary. ^ee ACKNOW- 
LEDGMENT OF DEBT, No. 2, 34 M.L.J. 378. 

(75) Ss. 19, 22, Arts. 106, 120^ Dissolution of 
a partnership l^fisiness— Contract Act (IX, of 
1872), Ss. 239, 253— Suit for account--- Amend- 
ment — Suit that plaintiff was a partnet, if may 
be amended on basis that he was servant 
remunerated by share of profit — Amendment 
asked for first time in the Court of appeal — 
Acknowledgment of part of the claim, effect of. 
Kali Das Chaudhurl v. Sm, Drapaudl Bundarl 
Daiai, 22 C.W.N. 104 =>27 G.L.J. 403 = 43 Ind. 
Gas. 893. See Final Pact, 1917, Gol. 592. 

(76) S. 19. See No. 20, supra, 

(77) S. 20— /nfergst, payment of-—' Interest • 
paid as such.* 

In order to bring a case within S. 20, Limita- 
tion 4ct, it is not essential that the debtor 
should, on the occasion of every payment, state 
explicitly that the payment is made on account 
of interest as such ; it is sufficient if circum- 
stances exist which ^ make the conclusion 
inevitable that the payment must have been 
made on account of interest (a)* Charu Chan- 
dra Bhattacharjoe v. Karam Bux Sikdar, 27 
G.L.J. 141 = 43 iDd. Oas. 812. • 

MOOKBBJEE and BEACHCROFT, JJ. 

References (a) 9 Bom. L.R 1329 (1.331) ; 
31 A. 285 ; Morgan v. Rowlands. (1872) L.R. 7 
Q.B. 493 ; Friend v. Young, (1897) 2 Ch. 421, 
Rel, on ; Nash v. Hodgson, U855) G De G.M. & 
G. 474 ; 3 B. 198 ; 31 A. 495 ; 4 A. 612 ; 6 B. 
103 ; 21 C.W.N. 1066, Dist. 

(78) S. ^O^Mortgage — Par t payment— Pay- 
ment by mortgagor. 

A mortgage was made to A on 8th Fobruary, 
1891. A brought a suit on this mortgage on 
7th November, 1914. Ho impleaded in this 
suit as defendants— (1) the mortgagors, (2) one 
sot of subsequent mortgagees and (3) certain 
purchasers of a portion of the equity of redemp- 
tion in the mortgaged property under a snie-deed, 
dated 24th June, 1913. The third set of 
defendants only contest od the suit on the 
ground that • it was barred by limitation. A 
alleged thiW the suit was within time by reason 
of three paymanth' made by the mortgagors on 
account of iniercst such, the laii of the pay- 
ments being on 25th of November, 1902. This 
payment was made by the mortgagers by means 
of a sale by the mortgagors to certain prior 
mortgagees of some property other than the 
third that was covered by the mortgage in suit : 
Held tha^t the payment having been made 
towards mtercst as such by the mortgagors, 
who were liable to pay, took effect against the 
third set of defendants ■ purohasera of a part, of 
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liinltaUMi Apt (190B)-7(OoMifUM(i). 

-tbs propertXi ><^8 the sQit was within time. 
Sanuao Lai v. Kaahniya Lai, 16 A-L.J. 790 
—47 Ind. Ohs, 846. 

PlQOOTT and WAi.^, JJ. 

Aa/erenees 33 0. 1077 ; 33 0. 1278 ; 1 C.L. 
J, 337 ; Boldiug v. JSatu, 1 De G.J. & S. 132 ; 
Chinnery v. Evans, \1 H.L.O. 115 ; Leuinv, 
Wilson, 11 A.C. 639, B. 

• 

(79) 8. 20-^Money decres not bearing interest 
— Paj/wenC*-il‘ppZica(ion for execution — Certi- 
ficatBs Barendva Chandra Bhattaoharjae v. 
Gajan Chandra Dai, 35 Ind. Oae. 177 
C.W.N. 536. See Final Part, 1916, Col. 972. 

(80) 8, 2Q-“Payment of interest not as sueht 
, if could be taken as payment of princioal — 
* Payment in de6^cr*5 handwriting, Har Chan- 
dra Bliwai y. Puran Chandra Mookerjee, 
36 Ind. Oas. 638 = 44 C. 567 = 22 C.W.N. 190. 
Sao Final Part, 1916, Col. 972 and Gol. 593 of 
Final Part, 1917. 

^ (81) S. 20-- Succession by reversioners^- 

Acknowledgment by one-- Whether binds 
others. 

Whore a number of revors^onera inherit 
separate and distinot shares in the property, 
the aoknowledgment hy one of them as to the 
liability of' a mortgage-debt cannot bind the 
others. Sarat Narain pai v. Top OJha, 43 
Ind. C.is. 351 = 4 Pat. L,W. 85. 

ROR and JWALA PftASAD, JJ. 

Reference 37 0. 461, Dist, 

(62) S. 30. See Nos. SO, 71 and 72, supra, 
and No. 234, infra, 

(83) S, 20 (1)--Part- payment of principal 
amount — Endorsement on the back of the 
bond without signature of the payer-— 
Cannot save limitation. 

Where the endorsement of the fact of part- 
payment of ibo principal on che back of the 
bond was not signed by the per.^ion making the 
payment, nor did it bear his mack, such an 
endorsement oanuot save limitation under the 
proviso of 8. 20 (1), Limitation Aot* Ballram 
Koch V. Sabha Sheikh, 44 lud. Gas. 61G, 
FLETCHER and 8HAMSUL HUDA, JJ. 
Reference 28 B. 262, Appr, 

v84) S. 20. sm6-S. 1— Part-payment of princi- 
pal— Endorsement not in debtor's hand— 
Mark, 

If the payer affixes bis mark beneath the 
endorsement written by a third person in the 
case of an illiterate person, that is a sufficient 
handwriting to satisfy the proviso to S. 20, 
Bub-S. 1 of the Limitation Act (a). Ballram 
Koev V. Bobha Sheikh, 28 C.L. J. 222. 
FLETCHER and SHAMSUL HUOA, JJ. 
Beterence (a) 28 B, 262, F. * 

(86) B*. 20 il)— Mortgage without possession 
^ —Pwtian of produce agreed to b£ paid as 
inleresi—Sub-mortgage of half of mortgage 
—Receipt by sub-mortgagee of his share 


Iilmltatlon Act (190B)-r4Confin«Bd). 

from original mortgagor— Cause of aetimb 
if kept alive against principal tnorigagM^ 
In a mortgage without possession a porfeioii 
of the produce was agreed to be paid as interest. 
The principal mortgagee sub-mortgaged hftlf 
his rights. The sub-mortgagee continued to 
receive from the mortgagors his share of the 
produce up lo within six years of suit. The 
question was whether limitation was saved aa 
against the principal mortgagee by the pay- 
ment of produce to the sub- mortgagee by the 
mortgagors within six yeii.rs of suit, field 
that, where a debt is kept alive under 8. 20 (1), 
Limitation Act, by the payment of a person 
liable to pay it, the effect is to save limitation 
not only against the person who makes the 
payment but also to make the debt enforceable 
against any one liable for it and that in this 
case the debt was kept alive against the princi- 
pal mortgagee (a). Ram Ghand v. Meva 
Ram, 3 P.R. 1918 = 44 Ind. Gas. 213. 

, SCOTT-Smith and LESLIE JONES, JJ. 

References : — (a) 17 Indi Gas. 619, R*; 25 M» 
220 (F.B.) ; 28 B. 248, Dist, 

JT 

(B5-a) 8, .20 — Appropriation by creditor of 
payments by debtor without any instruction's 
but with knowled^ as to bow such payments 
are usutully appropriated if gives fresh starting 
point of limitation under. See LIMITATION, 
No. 5. 16 Ind. Cas. 632. 

(85-6) Sss 20,21 — Payment by one of several 
mortgagors — Whether saves limitation 
against the other— Mortgage providing one 
of two options— Effect of such option. 

Where one of several mortgagors made pay- 
ment of interest on the debt, the payment 
cannot save limitation except as against the 
person making the payment, unless the other 
mortgagor or bis heirs expressly authorise to 
make the payment iu question. 

A contract which gives the mortgagee one of 
two options, does uot bind him to either of 
thdin, if be chooses to stick to the other. 
Mubarak All v. GopI Nath, 45 lud. Cas. 613. 

KANHAIYA LAL, a.j.c. 

References 32 C. 1077 ; 33 C. 1273 ; 12 M. 
L.T. 610 ; 32 Ind. Oas. 551 ; 13 A.L. J. 486, 
Dist. \ 23 C. 228 ; 37 A. 400 ; Retjves v. Butcher^ 
(1891) 2 Q.B.D. 509 ; Hemp v. Garland, (1843) 
62 R. R. 423 ; 1 C. 163, fi.; 29 A. 43 ; 40 Ind. 
Oa.s. 232 ; 24 0. 261 ; 22 M. 20 ; 39 M, 981, 
Appr, 

l85'c) 8- 20, Sch, I, Art. 132— Hindu joint 
family. Mortgage by father of a— Son, how 
far a debtor or agent of father—* Debtor ” 
in S. 20. Meaning of— Mortgage-bond, 
Provision in, for payment bp instalments— 
Default in payment — Suit, Institution of. 
Limitation for — Article applicable to— 
Art. 132 of Sch. I. 

A mortgage-deed provided that the principal 
sum was to be paid up in certain definite 
instalments. It was also agreed that if the 
instalments were not paid at the appointed. . 
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Limitation Hot {i90fi)^(Cofitinued), 

time and if any default were to 'take place, 
then tbe con tract relating to tbc payment of 
future iDstalmentfl was tj be deemed rescinded 
and the mortgagee was to be entitled to bring a 
suit at once and claim interest at a specified 
cate. 

Held, (1) that, on the terms of the bond, a 
suit for sale should have been brought within 
13 years of the date of the first default in pay- 
meat, under Art. i:j3 of Bob. I of the Limi- 
tation Act ; 

(3) that no question of waiver could arise for 
OODsidoration iu oonueotion with a mortgage 
bond the enforcement of which is being sought 
by a suit for sale of property. 

The word debtor'* as usea iu 8 30 of 

the Limitation Act means the person who is 
liable under the contract of debt. In case of a 
debt contracted by a father of joint Hindu 
family, presumably as the managing member, 
his son cannot in tbo lifetime of the father, be 
deemed to bo a deutor nor an agent of tbo father 
foe the purpose of paying a debt. Lachhmi 
Naraia v. Daya Shankar, 47 liid. Cas. 65b. 

Lindsay, .i.c. 

(86) S. 21 and Art. 182— Pajmont towards 
decre<) by brother of minor while their mother 
alive — Payment if one by lawful guardiin — 
Payment uut of Court not certified if «ufl[ioient. 
to keep decree ahvo. See EXECUTION OP 
DECREE. No. 2. i5 0. 630. 

(87) S. 21, See Nos. 20, 73 and 85-b, supra» 

(88) 8. 31 (3). See No. 74, supra. 

(69) Si 32. See Nos. 20 and 75, supra. 

(90) $• 23 — Shamilat deh recorded as shami* 
lat taraf — Declaration, suit for — Admission, 
effect of — Appropriation of compensation 
money, effect of — Limitation, commence- 
ment of ---Fresh invasion. 

In a suit for a declaration to the effect, that 
the plaintiffs were the owners of a oerUin share 
of tbe village shamilat land, it appeared that 
the land in suit was entered as shamilat deh 
in the Settlements of 1856. 1868 and 1891 1892, 
But in 1893 the entry was changed and the 
land w^8 shown shamilat of taraf bedi— 
one of the three tarafs in tho village, the 
plaintifis' taraf being known as taraf uedi— in 
oonsequoDce, as was urged on behalf of the 
bedi defendants, of an admission made by the 
plaintiffs or their ancestors in that year,* It 
appeared further that portions of tho land 
having been acquired by the Government in 
1906 and again in 1911 the conypensation money 
was taken by the Bedis. 

Held, (1) that the old entries being all in : 
plaintiffs’ favour the admissions of the Vedis * 
meant nothing more than that the Bedia should 
oontinue to manage tbe land taking whatever 
income might accrue and incurring whatever 
eKpense might occur ; 

(3) that the aotion, of the Bedis in 1911 iff 
taking all the oompfinsatior money was a fresh 
invasion of the plamtifia’ rights and the suit 


Limitation Jkot (1008)— (Continiied). 

was* therefore, within time. Havnam Single 
T. Makhali Singh, 31 P.L.R. 1918e-13 P.W.R. 
1918«44 Ind. Gas. 3L. 

CHEVIS and BHADI LaL, JJ. 

(91) S. 33— IntorferenoTe with right of irriga- 
tion if ooutinuing wrong under section. Bee 
Remand, No. 6. 177 P.W.R, 1918. 

(91-0) Sa. 23, 26— Riparian rights— Ob^true- 
iion, removal of, suit for— Continuing wrong 
— Limitation— Riparian proprietor. Extent 
of rights of— Irrigation — Reasonable user 
—Natural and artificial slteamHi — OranU 
validity of. 

The obstruction of a strenm, whether it has 
ooDtinuouB flow or not, is a continuing wrong ' 
within tbe meaning of 3. 33 of the Limitation 
Act, and a suit for its removal is not governed 
by S. 26 of the Act. 

Per Chapman, J. — An upper riparian owner 
can use the water of the stream for irrigation 
purposesi provided the user is reason.ible and ^ 
no just complaint can bo made on tho subject 
by the iower owners. The question in each case 
would bo whether the user is reasonable and 
tho decision of this question would niepend 
among other considerations, upon the use to 
which tbc water of rivers is put iu the idjoining 
country. 

Where there is not sufiSoient water for all 
to use freely, each riparian owner w^ould be 
permitted only his proportionate share deter- 
minovi by the number of such owners and tho 
area for which the water is applied by each to 
an equally beneficial us'>, 

Whero a riparian owner makes a diversion 
from tbe stream for irrigation of his own tone- 
ment, there is no reason wby the surplus water 
whioh would otherwise be wasted over the 
surface or by absortion in tbo earth should not 
be tfiken in a channel by another riparian owner 
t ) irrigate his land It all depends up<'n what is 
roasoiiable in view of tho proper requirements of 
all the riparian owners and tbo policy of the 
law should bo to oucourage and protect all 
beneficial use of tba water. 

Per Jwala Prasad, J.—The incidence of a 
natural stream applies also to i\n artificial 
water-course supplied with water from a natural 
stream and the riparian proprietors ot the 
artificial course have the same rights as if the 
water-course were a natural stream. Krishna - 
Dayal v. Bhawanl Koer, 43 Ind. Cas. 335 >■ 3' 
Pat..L.J. 51 » 3 Pat. L.W. 5. 

Chapman and Jwala Prasad, jj. 

(92) S. 33, Arts. 115 and 116 — Continuing 
covenant— Breach of — Injured party t if 
bound to sue at once — Possible means of 
reparation — Exhaustion of— Limitation,, 
if shall await — Provision in sale deed 
against disputes— Vendor guaranteeing to 
clear all obstruction — Whether amounts to a 
continuing covenant— Sale of both warams 
—Tenants setting up occupancy rights — 
TJnsiuccessful recourse to Court of Lam—^ 
Subseguent suit on eovenonf more than sto- 
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Vnltalloo let ( 1908 )— ([CoflNnueif. 

yeari from sdle-^ Whether barred^ Immedi- 
ate appliecUion to vendor for r^edress — If 
neeessai^, 

A provision in a Rale-deed, " nhould disputies 
of any kind arise afc any fcnuohing the said 
land on the part of anybody we (the vendors) 
will clear them all with our oT/n fundq and 
allow this safe to oontfnne to you uninterrupt- 
edly without any kind of Iosr to you,” is an 
indemnity olauee and should be construed as a 
continuing covenant ia) 

lA the case of a continuing covenant, although 
a cause of action may arise on the date of the 
covenant* or as soon as there is a breach, the 
injured party is not bound to sue once for all 
for present and prospective damages for the 

• breach of the covenants, but is eotilled to wait 
until he exhausts all possible means of obtain- 
ing reparation before recourse is bad to tbe 
oovrnanteer* He will then be entitled to sue 
for consolidated dam’^ges caused to him by tbe 
act of iutervenor and for the expenses be has 
been put to, in attempting to vindicate his title 

* against that party. 

Whore the rlaictiff purchased in 1906 certain 
lands from tbe defendant by a document which 
purported to coDve> both w^rams >ind which 
also contained a oontinuiog covemint of indem- 
nity and being unable to obtain possession from 
tenants who aascr*^ 0 fll occupanoy rights therein 
sued to eject them and obtained a decree in the 
Court of the District Munsif in 19G9 which how- 
ever waa reversed on appeal in 1910 by the Bub- 
Judge whose decree was confirmed by the High 
Court in 1912, and thereupon the plaintiff sued 
in 1915 for cancellation of the sale or for 
damages : 

Held (1) that the suit vvas not hawed as it 
was brought within six years of the date wheu 
a Court of Law for the first time held that nei- 
ther the plaintiff nor his vendor had occupancy I 
rights (dj. ' 

Art. 115 of iho Indian Limitation Acs, 1908, 
and 40 M. 9I0, referred tc. 

Where an indemnity olauso irapo.-eq the duty , 
of getting the title e: t.ahlisbod, thp vordee who i 
had oa’^ried rn the unsuccessful l♦'gal proceed- 
ings for establishing t.ho title and who is there- 
fore suing for dam^igcs must prove that the 
vendor was first asked tc carry out his promise 
and that he went to Court only on his failure to 
carry out the covenant , unless the vendee estab- 
lishes that the understanding was that the 
vendee should wait until recourse to law was 
had. YeokataFamayys v. Ramabrahman, 
36 M.L.J. 134-24 M.L.T. 104-8 L.W. 142- 
47Iud. Cag. 924. ' 

AYLING and SBSHAGIRI AlYAB. JJ. 

Beferences (fl) (1900) 2 Ob. 156. F, (6) 11 
A. 27, JR. 

(93) 8. 33, Art. 146 (o)— Erection of wall on 

Municipal land— Continuation of injuries rffeot 
— rExtension of time of limitation— Loss of 
right by MunicipaHty. See PUBLIC STREET. 
Mo.l, 9eO.L.J.494. ’ 

(94) B. 23. See No. 20, supra. 


Llmltotlon lot (1008)— (^onftntted). 

(96) S. 34. See No. 20, supra. 

(96) 8. 25. See No. 30, supra. 

(97) 8, 26^User of watercourse for more thOni 
nineteen pears and half— Subsequent inter^ 
ruption of such user— Suit to enforce ueer 
prought within pear of obstruction after 

* twenty years from commencement of user 
—Prescriptive title to easement, if ctsfafc- 
lished. 

The plaintiff began to use a watercourse on 
the 27th April, 1890, and continued to use it 
until the 15tb November, 1915, for a period 
of nineteen years, six months and nineteen 
days, when their enjoyment was interfered with 
by the defendant. Before one year from the 
date of iuterferenoe had expired, the plaintiff 
instituted the present suit for an injanction 
restraining the defendant’s interference. Held, 
there being no plea that the watercourse had 
been used with deferdant’a permission, that its 
enjoyment was nec vi nec clam nec precario. 
Held, also, that as the suit was brought after 
the expiration of twenty years from tbe date 
of tho commencement of the enjoyment and 
within one year from the date of obstruction 
and as tbe eratulorv period of twenty years had 
ended within two year^ next before theiustitu- 
tiou of the suit, tbe plaintiff bad cstabliRhed 
his right to the easement. Held, further, that 
as tbe obstruction in this case lasted for less 
than seven months and the period of obstruotion 
being IiIbs than one year, the obstruotion should 
bo ignored for the purp'^.^e of calculating the 
period of twenty years prescribed by 8. 26, 
Limitation Ac*;, with the result that an case- 
ment could be acquired after an enjoyment for 
nineteen years and a fraction and that the 
period of twenty years prescribed by S. 26 (1) 
IS curtailed by the explanation to that section. 
Sawan Singh v. Ohattar Singh, 48 P.R. 
1918 = 46 Ind. Gas. 17. 

SHADI LAL, J. 

References : — Flight v. Thomas, (1840) 62 B, 
B. 468 ; Battersea v. Commissioners of Sewers, 
(1896) 2 Cb. 708, B. 

(97-ai S. 26 — Ancient village pathway used 
from time immemorial, Applicability ' to, Of. 
Bee Public Nuisance, No. 3, 46 Ind. Gas. 
970. 

• • 

(98) S, 36— Bight to supply of water from 

natural stream, if may be acquired by user. 
See WATER, No. 1, 57 P.R. 1918. • 

(99) Be. 26, 27— Sections if apply to Central 
Provinces. See FISHERY, No. 2, 14 N.L>B. 
36. 

A 

(99 a) S. 26. See No. 91-a, supra, 

(100) 8. 37. See No. 99, supra, 

(101) 8. 28, AH, 14i— Right occurring on 
occasion — Adverse possession — Right to take 
wood from trees when fallen or cut^ Bight 
disputed on two previous occasions— No 
uninterrupted and continuous possessibn. 

Plaintiffs’ ancestor obtained leave in 1867 to 
plant trees on land belonging to Government 
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Llmltailon Aot (IBOS)— (Oon^inu^d). I 

He was to do so at hfs own expense and to tend' | 
them ; the only right ha was entitled to was to 
get the fallen dry woo!\ from the trees. Oertain 
transfers of the village took plaoe. and on two 
oooasintiB, vie., once i*i 1900 and at another time 
in 1910, the defendant who had purohaaed the 
village got the prooueds of the sale of auoh wood. 
The plaintiffs on both the ocoasions assorted 
their claim to wood or the price thereof but 
remained unsucoossful. Within six years from 
the date of the last sale they brought the suit 
for declaration of their right to get tbe dry wood 
under the agreement of 1967. The defendant 
pleaded adverse possession : — Held that the 
right being one wbioh could only bo exercised 
on oooasion that is when the wood might fall or 
he cut from the trees, and not ocourring every 
year or at stated times, and there having been 
disputes as to the right between the parties on 
two previous ocoasions, there could be no 
adverse possession. 

Quare, wfarther 8. 28 of the Limitation Act 
applies at all to a oase like this ? Debt Parshad 
¥• Badri Parahad, 16 A.L.J. 345 *=>40 A. 461 =«> 
44 lod. Gas. 930. 

TUDluLli and Baoof, jj. 

(103) 8. 28. 8ee Nos. 7-a and 28, supra, 

(103) 8. 29. See Nos. 20, 61 and 62, supra. 

(104) 8a. 29 (1) (b). 15 (2)— Bengal Tenarxy 
Act (VIII of 1886). S. 104-H— Civ. Pro, 
Code {Act V of 1908), S. m-Period of 
notice to Secretary of States if to be 
deducted in computing the six months 
withm which suit to he brought. 

The effect of 8 29 (1) (b) of the Limitation 
Act is to make both Parts II and 111 of the Act 
inapplioable to a speoial period of limitation 
prescribed by a special or local law. lu a suit 
against the Secretary of State under 8. 104. H 
of the Bengal Tenancy Act, computing the 
period of six months pcescrihod by ol. (2) of tbe 
section, tbe plaintiff is not entitled to deduct 
two months in respect of the nolioe, which he 
is bound to give to the Seoretary of State under 
B. SO of the Civ. Pro. Code. Secretary of 
State V. ShlbNaraln Hazra, 22 G.W.N. 802 = 
47 Ind. Gas. 502. 

BICHABDSON .and WAIiMSIiET, JJ. 

Refetinces :*-27 C.L.J. 374, F.] 4 G. 50 ; 5 0. 
110; 5 G. 314, 906 ; 7 0. 690 ; 8 C. 910; 10 0. 
265 : 17*0. 263 ; 18 G. 231 ; 18 0. 63l ; 16 C. 
W.N. 72 i ; 36 B. 269 ; 18 G. 368 ; 30 0. 532 ; 
16 O.W.N. 20 ; 12 M. 168 ; 18 M. 99 : 34 M. 
506 ; 38 M. 92 ; 8 B. 539 ; 20 B. 543 ; 16 Be 636 ; 
37 M. 186 ; 31 A. 490 : 1 G. 226 ; 29 0. 813 ; 
18 C.L.J. 517; 19 C.W.N. 31; Vagliano y. 
Bank of England^ (1891) A.G. 107, R, 

(106) 8. 30. See No. 30 , supra. 

(106) Art. 2 — Sale of plaintiff's property in 
execution of tnoney-dacree — Tender of 
decretal amount by vliintiff —Sale held by 
' Amin in spite of %t tn collusion with decree' 
holder— 'Sale set asidS'^Suit for damages—^ 
Limitation. 


Llmltatloii Act (jMS)— (ContiniMd). 

In execution of a simple money-daoree, oectain ; 
immoveable property belonging to the plaintiff 
was advertised for sale. On the date fixed lor 
the s41c, tbe Amin came to sell the property, 
Before the sale, the pl.aiiitiff alleged, he had 
tendered the decrotal amount to the defendant, 
but, in spite of it, tbe Amin held the sale in 
collusion with flio decreQ-holdor. The sale was 
subsequQDilv set aside on plaintiff’s application 
under 0. XXI, r. 89 of tbe Code of Civil Proce- 
dure. The plaintiff brought this aotion for 
damages against tbe Amin nineteen months 
after the date*of sale. The defendant inter alia 
pleaded limitation in bar of the sjiiit under 
Art. 2 of Sob. I to the Limitation Act. 

Held that the suit was barred under Art. 2 of 
Sch. I to the Limitation Aot, inasmuch as tbe^ 
whole foundation of the plaintiff’s olaim was ' 
the alleged omission by the defendant to per- 
form a duty imposed by the Code of Civil 
procedure. 

“ The policy of the Law is quite clear, namely, 
that suits of this nature shouAd be brought and 
investigated as promptly as possible.” • 

Cases of this nature are distinguishable from 
oases where a defendant pleads in defence to an 
alleged illegal aot that it was dona in pu/suanoe 
of a legislative enactment wbioh requires notice 
of the action before the institution* of the suit. 
Mukat Lai v. Gopal Samp. 16 A.L.J. 1017. 
BICHARDH. C J.'and BANEKJl, J. 

Reference 26 B. 387, Not F, 

(107) Arts. 4, 7. 36. lOl, 102, ^ 120-Sttil 
against trustees by hereditary temple 
servants paid tn monthly wages for pay for 
days of unjust suspension^ for value of 
perquisites from other sources and for 
damages for mental distress— Suit if of 
Small Cause nature— Limitation for suit — 
Appeal against remand order — Provincial 
Small Cause Courts Act, Art, 13. 

The plaintiff' hereditary temple servants 
{archakas) paid in monthly wages, were sus- 
pended from their office in June 1912 by tbe 
trustees ; the suspension order was intimated 
to tbe plaintiffs on the 19th June 1912 ; and 
their suspension lasted till the 3rd July 1912. 
The plaintiffs, questioning the legality and 
justice of the suspension, brought a suit on 
the 28th June 1916 against tbe trustees and 
the peahkar of the temple and also against tbe 
persons who discharged their duties during 
their suspension for pay for the days of suspen- 
sion, the value of perquisites from other 
sources dui'mg suoh period and damages for 
mental distress, loss of dignity, eto., amount- 
ing in all to Rs. 79 and odd. An order of 
remand was passed by the lower appellate 
Court, which held that the plaintifis’ suit 
regarding pay and perquisites was not hatred 
by limitation, the Court of first ins^nce, 
having hold that the whole suit was barred and 
dismissed the suit. In an appeal from the 
order oLiomand, the High Court overruled the 
preliminary objection taken against tbe appeal 
on the ground that the suit was of a Small « 
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timttaHott Aeft (1908)— 

Oaase oatnre, obsewiDg that a suit to recover 
the amoont alleged to be due to a hereditary 
^rehaka ae the does of hie office fdll upder 
Art. 13 of the sohediil^ to the Provinoial Small 
Cause Courtd Aot (o)I With refereoen to the 
ooutentioa of the appollapts that the whole 
claim, includiog that lor pay and perquisites 
was barred, held that the plaintiffs’ claim did 
not fall under any of the three Arts. 4, 7 or 101, 
Linlitation Aot, but that Art. 102 applied to a 
suit against the trustees if the pay and perqui- 
sites yvere payable by the temple,^ that if the | 
perquisites were received from third persons, 
they were«not wages and Art. 102 would not 
apply and the claim as against the trustees 
would be in tort, to which Art. 36 might 
ftpply I* that, as regards the peshkar^ there was 
Aitber no cause of action against him or the 
■olaim against him fell under Art. 36 and was 
therefore barred ; and that as regards the 
person who received the plaintiffs’ pay and 
perquisites, if it could be held that ha received 
them for the plaintids’ usp. the olaim tor them 
would not be barred (b). Bavadwaja Muda- 
llap V. Arunaohala Gurukkal, 41 M. 528 = 23 
M.L.T. 288 = 7 L.W. 524 = 46 Ind. Cas. 414. 
SADASIVA AIYAR and BAKEWELL, JJ. 

Referlncfs (a) tl915) M.W.N. 846 = 31 Ind. 
Cas. 206, 13 M.L J. 829. R. (6) 9 M-L.J. 

143 ; 6 W.R. 33; 35 M. 631, R. 

(108) Art. 7. See No. 107f supra, 

(1091 Aff, 10 -^Pre emption suit — Starling 
point of limitation. 

Held, foHowing? A. 291, thut Art. 10 of the 
Limitation Act was ipplioable to the suit and 
the period of limitation commenced from .the 
data of registration of sale-deed and not from 
the date on which right to redeem the land 
which included the land in suit was determined 
in a suit. Nanku v. Lakshraan, 67 P.L.B. 
1918. 

Shah Din, j. 

(llOl Art, lO — Sale of specific plots of land 
together with share in village shamilat — 
Share in shamilat not capable of physical 
possession— Suit for pre-emption regarding 
such sale ^Limitation^Punjdb Pre-emp- 
tion Act, S, 30, 

Though S. 30 of the Punjab Pre-emption 
Aot, 1913, is not applicable to a suit tor pre- 
emption in respect of sale of property consisting 
of specific plots of land together with a share in 
the village shamilat, Art. 10, Limitation Aot, 
provides the limitation for such a suit. Lahca 
Btogh V. Bhagat Singh, 68 P.I^. 19l8pl08 
P.L.R. 1918 = 158 P. W.R. 1918 = 47 Ind. Gas. 
369. 

800TT-8MITH, .7. 

Reference P.R. 1989, F, 

‘ (111) Art. l0--Sa1e-deed executed on certain 
— Possession in anticipation of sale taken 
two months prior to sale— Possession for pur- 
poses of limitation for pre-emption sui» legally 
diakes place only on date of sale-deed. See 
, ^BB BMPTION, No. 31. BO P.R. 1918. 

46 


Limitation Aot (1908)— (Conttnffed)f 

(113) Art. 11— Oil). Pro. Code, 0, XXI, 
rr, 68, 63 — JSxecution--Clam petition flM 
after 10 tnonfks’ delay— Order thereon to 
notify claim to bidders— If amounts to an 
order under proviso to O XXI, r, 68— 
O. XXI, r, 63— If covers orders refusing 
to investigate under proviso to 0. XXI, 
i».* 58— Arf. 11, Limitation Act, if applies 
to such order. 

Where, in a claim petition under O. XXI, 
r. 58, the District Munsif first made an order 
“ that, as the petition was filed late, the claim 
is ordered to be notified to the intending 
bidders and again in .* Kubsequont petition 
made an order as follows : — The allegarjioDS of 
the ^amindarini will bo notified to the bidders 
with the remark that the Zamiridarini did not 
take steps for her claim being enquired in^o 
during the last lO months.” 

Held, that the latter order amounted in any 
event to a rejection of the claim on the ground 
that it wan too late and was, therefore, an 
order made against the Zamindarini within the 
meaning of O. XXI, t. 63. Civ. Pro. Code. 

A claimant, who comes forward too late in 
the day to entitle him to ha^e his claim 
investigated, having regard to the proviso in 
r. 56, none the 1*)SS raises a question of title 
with regard to the attached property, and 
where an order is made against him under the 
proviso to r. 68, that is to say, an order refusing 
to investigate such order comes within the 
misohipf of O. XXI. c. 63 and Art. 11 of the 
Limitation Act. Hachl Raju Yenkataratnam 
y. KadamanchlLl Chendrayya. (1918) M.W.Ni 
698 = 24 M.L.T. 197 = 35 M.L.3. 335 = 9 L.W. 
292=41 M. 985 (F B.). 

WALLIS, C J., OLDFIELD and BESHAGIBI 
AIYAR, JJ. 

References 2 L W. 206; 31 M.L.J. 247. F, 

(113) Art. 11 — Rajeotion, without investiga- 
tion of olaim to attached property — Suit to 
edtabliah right governed by article. Sec ClV. 
Pro. code (1908;, No. 327, 45 C. 785. 

(114) Art. 11 — Inapplicability of the article 
to a suit brought on dii^miesal of objection 
under O. XXl, r. 62, Civ. Pro. Code, without 
any investigation. See OlV. PRO. CODE (1908), 
No. 332. 44 Ind. Oas. 528. 

i (115) Arts. 11 and 120— Ciu. Pro. Code 
(V of 1908), 0. XXI, r. 63— Transfer of 
Property Act (IV of 188*2;, N. 63 — Suit 
,by attaching creditor whose attachment 
*7ics been raised at the instance of alienees 
fir setting aside alienations an fraudulent 
— Limitation— Plea that the suit must be 
representative — If sustainable — Plea, if, 
may be taken jor the first time in second 
appeal, 

A decree-holder whose attaobpaent has been 
raised at the instance of alienees from the 
judgment-debtor of the properties attached sued 
for a declaration that, the alieuatinns wore not 
binding on him and that his right to proceed 
against those properties in execution of his 
decree remained unaffected by the alienations* 
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LlmltattoD Act {i9$^)'^{Contimied), 

HieZd tbac the suit wan governed by Art. 11 
of the LimitatioD Aofr aud was in time if it 
was brought within one year of the order raising 
the attaohmeni. 

The fact that Art. 120 of the Tjimitation Act 
is opplioahle to stuitn under S. 53 of the Trans* 
far of Property Act for sotting aside alienations 
as fraudulent and that moro than six years 
have elapsed since the daie of the alienations 
sought to be set aside does not bar the suit as 
Art. 11 is applicable to all oases in which the 
main relief asked for falh within its scope (a). 

Held further that even if Art. 120 applied to 
the case, the suit was nc& harred as the cause 
of action for the creditor arose not on the date 
of the alienatione themselves, but on the date 
when the creditor know that he had been 
defrauded, defeated or delayed. 

The objection that the attaching oreditor 
seeking to set aside alienations by his judgment- 
debtor must bring a representative suit on 
behalf of all Ihe creditora o'ifinot bo allowed J(or 
the first time in second appeal, 

Qur/jre : -“Whether such an objection can be 
eupr' rted at all ? Yeokateswara Alyar v. 
Somainndaram Chetilai*. 7 L.W. 280 » (*018) 
M.W.N. Ind. Caa. o51. 

AYLING and PHIliLIPS, JJ, 

Rsferencefi ;~(a» 4 L.W. 300, F.; 38 M. 535, 
Cons, 

(116) 4rt. 12. Sea No. 29, supra, 

(116*a) Arts. 12 and Hl—Minor, Suit by, 
after attainrng majority, to recover property 
sold in execution of decree when be was not 
properly represented . Limitation for — Article 
applicable. See MlNOK, No. 5-6, 113 P.R. 
1918. 

(117) Art, 30— Suit for comvensation for 
injury to goods in the possession — Railway 
— Amendment of plaint --Whether alloW' 
able on verbal suggestion, 

A suit for compensation for injury to goods 
which was carried by a Railway Company does 
clearly come under Art. 30 of the Limitation 
Act. 

A plaint would not be allowed to be amended 
upon a verbal suggestion made only in final 
reply to the argumonts on the issue of limita- 
tion, when the amendment would alter the 
nature of the suit, liouli Dreyfai and Go. v. 
The Secretary of State for India, 45 Ind. Oas. 
173. 

Haywaiu), a j.c. , 

References C. 477. i2.; 44 0. 16, R. 

(118) Art. 31 — Article if applies to a landing 
agent. See CONSIGNOR AND CONSIGNEE, 
No. 1, 34 M.L.J, 563. 

(119) Art, 36, See Nos. 54 and 107, supra, 

(120i Art, 44— Afitior— Transfer of property 
' by his gu/irdian — Suit to set aside the 
rilienafton. 

A minor's mother and natural guardian sold 
hjs property. To set aside the sale, the present 


Limitation Act (1908)— ((^nftniMd). 

suit was brought more than three years after 
the miner attained majority : 

Beld^ that the suit was barred iinder Art. 44. 
Limitation Aot, 1908. Lazmava Haohappa 
NailpudI V. Raohappa Ghanbaiappa KaP- 
veerihettl. 20 Bum. L.*R. 403a42 B. 626a 
46 Ind. Ca«i. 22. 

Beaman and Heaton, jj. 

References fdom. L,R, 1134 and IIST 
(Note), D,\ 34 A. 213 (P.C ) ; 26 B. 337 (P C.), 
R.; 14 B. 27 overruled, 

(121) Arts, 44, 144— Transfer by unauthorised 
person— Transfer by manager of joint 
family. 

A suit was instituted by the plaintiff less 
than 3 years after altaining majority, fo2 
recovery of possessiou of his share of the pro- 
perty on the ground that bis elder brother^ 
during bin (plaintiff's) minority, made away 
with the property without any legal necessity. 
Tbo elder brother at the time of the transaction 
was not a guardian but a manager of a joinji 
Hindu family : 

Oeld^ that Art. 44 of the first schedule of the 
Indian LiuiitaMon Act did not apply as it v/as 
a transfer by an unauthorised person ipurport. 
ing to de.'il with propt'rty belongmg to the 
plaintiff and that limitation was 'twelve years. 
Aftabuddin v. Prokaeh Ohunder Soot. 28 C.L. 
J. 496. 

FLETCHER and PANTON, .IJ, 

(122) Arts. 44 and 144, applicabilily of, to 
suit by minor co-paroener after haajority to 
recover possession of property, alienated by 
manager, de^^oribing himself as his guardian. 
See Hindu Law (Alienation), No. 4, 40 
ind. Oas. 41b. 

(123) Art. 44. See No. 2^, supra, 

(124) Art, 41Su\t for recovery of land pre~ 

viously declared to be in defendant's posses- 
sion under S, 146 of the Crim, Fro, 
Code {Act V of Limitation— Order 

not ultra vires because defective — Juris- 
diction," meaning of. 

In a proceeding under S. 145 of the Orim, 
Pro. Code regularly initiated by a preliminary 
order under sub-S. 1 the parties filed written 
statements. The first party to the proceedings, 
after some witnesses had been examined on his 
behalf, applied to withdraw from the proceed- 
ings stating that bo would conduct the case in 
Civil Court and would not enter upon the land 
till the mV.ter should have been setiled by the 
Civil Court. The Magistrate reciting the above 
facts declared the secoud party to bo in posses* 
sion by an order passed on 24th August 1906, 
The first party instituted the present suit to 
recover poesesaion on the 27th January 1912 
and contended that the suit was not barred Ijiy 
Art. 47 of I he Limitation Act because the order 
of the Magistrate was without jurisdiction : 

That the ?uit was barred by Art. 47 ot 
the Limitation Act, 

Per Richardson, J.— When a Magistrate's^ 
order is ajbtaoked in a collateral prooeedipg saF 
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Llmliallon Aoft (IQOB)— (Continuid). 

vXi/ra litres, it should be shown to have been 
without jurisdiotion in the strict senro of the 
teriDi not in the loose sense in which Chat 
term is sometiraes uscTd in prooeedioeiM for the 
revision of orders under 8. 145, Cr m. Pro. 
Code, under the High Court’s powers of 
aaperfntenclenoe under « 8. 15 of the Charter 
Aot (now B. 107 of the Governmeot of India 
Aotf)f 1916). 

When au enquiry has been properly entered 
upon^ it is uoc every error whioji makes the 
result invalid. Before want of jurisdiction can 
be eatabliabcd in such a case a vice muse be 
clearly established which infects the whole 
proceeding. Ear Hahatned Shaha v. Hayat 
Maharaed Saha, 22 C.W.N. 342. 

N. R. CHATTBRJEA and RICHARDSON, 
JJ. 

References 38 M. 432 j 15 I. A. 123; 6 M.I. 
A. 232 ; 28 I. A. 267, R. 

(125) Art, 47— Proceedings under 8. 145, 

Drim. Pro. Code — Rule of limitation rune 
from the date of the order of Magistrate. See 
CRlM. Pro. Code ilSOS). No. 2, 43 Ind. Oas. 
955. , 

(126) Arts^ 67. 61. 62, 107. 115, 120— 
Partnershiv formed of some members of 
joint Hindu family-^ for partition 
between joint family members-^Glaim 
under partner bhip of moneys lent by it to 
joint family-^ Barred debt if can be 
claimed as an item of joint family* 

The plaintiff, the let defendant and the 2ud 
and 3rd defendants alone c.irrtcd on a partner- 
ship trade for their <ioparat;e benefit, even 
during the lifetime of their uommou ancestor 
Ponuappa- 

Ponnappa died about August 1900 aud bis 
funeral expenses were defrayed by partuorebip 
* out cf funds belonging s.apatat6ly to the 
partnership. When the partnership was dis- 
solved in 1911 1 the amount alleged on the 
above aooount to be due to the partnership by 
Che joint family estate fell to the share of the 
plaintiff among the partners. In the present 
suit for partition (brought in 1913), the 
plaintiff claimed to recover from deft-ndants 1 
to 3, two-thirds of this amount of funeral 
expenses, one-third being due to himself by 
himself. The Courts below disallowed the 
plaintiff’s claim as having been barred by 
limitation. 

Held, on second appeal, that the claim was | 
barred because th:j cause of action fo*r the { 
recovery of the moneys of the firm arose, not 
from the date cf the dissolution of the partner- 
ship in 1911 but from the date of the lean in 
1906 that the partnership oould have brought 
a suit for the amount against thuir joint 
family, even if ail the members of the partner- ■ 
ship were part of such joint family and that j 
the plaintiff was not entitled, in effecting a 
pattition of the joint family propertiesi to treat 
^ ttie moneys due to him as an item of Rooount 
lo he set off in the partition suit having been 


Limitation Aot (1008)— (Continued). 

already barred by limitation (a). YollayappU 
Mcothan v. Krishna Moothan, 34 M.LJ. 33«- 
^44 Ind. Cas. 428. 

8ADASIVA AIYAR and PHILLIPS, JJ. 

References (a) 26 B. 606 ; 26 B. 739, Diet.; 
Dosappuet V. Wrep, (1815) 6 Taunton 697 138 

E.R. 1167 ; Luke v. South Kensington Hotel 
Co., (1879) II Ch. D. 121 ; 20 G 18 ; 8 M L.J. 
271 ; 19 C.W.N. 1183 ; 5 B. 589 ; 11 M. 246 ; 
17 B. 271, R. 

(127) Art. 60*— Deposit— Maral, meaning o/— 
Deposit in A*s name maral B-^Effect^ 
Deposit repayable on demand after a 
certain time. 

Money deposited on iue understanding that 
it was to be paid on demand afier a certain 
period docs noi osase to be a deposit within the 
meaning of Art. 60 of the Limitation Act. 

Where money is deposited with a firm in the 
name of maral B, the maral man B has no 
right to opura'uo on the amount, nor is he a 
iruBtite. The firm remains and liable to A 
alone. Chellappa Cbetty v. Subramanlan 
Ghetty. S L.W. 221 = 24 M.L.T. 264= (1918) 
M.W.N. 664 = 47 Ind. Cas. 948. 

Wallis, c j. and 8 esuagiri*aiyar, j. 

Reference : — 37 M 175 R. 

(128) Arts. GO, 111, US— Tbavanai interfst 
’^Money dtposiUd for ihavanai interest^ 
Limitation — Succ^^ssion certificate — Right 
of grantee of — Payment to certificate- 
holder. 

Thavanai interest means the customary rate 
of interest which is fixed by Natukottai 
Chetties every two months. The money is 
either payabi’i whenever demanded or it is 
payable at bOe expiration of the thavanai 
period currerpi when the demand made. In 
the first casj Art. 00 would apply and time 
would begin to run from the dare of demand 
and iu the second ca.=:c limitation would begin 
to run uuver Art. 115 on the expiration of the 
thavanai period current when demand was 
made. 

The grant of a- succession certificate gives 
the grantee a title to recover the debt due to 
the deceased and payra'^nt to the holder of the 
certificate is a good disoha/ge. (lothlah 
Ghettlar v. Ramanathan Ghettiar, 7 L.W. 830 
= (1918) M.W.N. 242 = 43 Ind. Cas 972. 

WALLIS, C. J. and KUMARTtBWAMI 

* 4ASTKI, J. 

Rekrence M L.J. .372, D. 

(129) Art, 60 See No. 42, supra. 

(130) Art. 61. See No. 126, supia, 

(131) Arts. 6l. 120— Applicability of, to 
tiliims for contribution — Contr*Jct Act, 1872, 
8. 70 Sea CONTRIBUTION, No. 3, 45 lod. 
Cas. 786 

(132) Arcs. 62 and 97 -Applicability to a 
case where vendee sues to recover the 
purchase-money after deprivation of con- 
sideration — Commencement of ' limitation. 
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Llmlkatlon Aefe (1908)— (Continued). 

Where a pucohiser of land sued to reoovec 
the sum which was paid to defendant for the 
purchase of the land, the posaesaion of which 
he was deprived of subsequently, held, that 
Art. 97 and not Art. 6^ was applicable to the 
OBEO and the limilir.ion commenced to run 
from the time when plaintiff was deprived of 
what he had bargained for, namely, possession 
of laud. Parasuram Mahajan v.Bhal Chandra 
Shaha, 44 Ind- Cas- 719. 

Greaves and Shamsul Huda, jj. 

(132-a) Art. 02. Bee No. 120, supra 

<133 & 134) Arts Contract of sale void 

ab initio and not merely votdable—Suit bp 
vendee for refund of purchase-money-^ 
Limitation, 

Al*i. 62, not Act. 97. Limitation Act, goverotv 
a suit by a vendee against a vendor for the 
refund of purchase-money paid under a coniraci 
of sale, which is not. merely voidable, but is 
void ab inifio. Buta Ram v. Ourdai. 44 P.R. 
1918-^126 P.L R. 1918 = 46 Ind. Cas. 26. 

SHAH Din, C.J. 

Befierences: — 19 (.’• 123 Avpl,\ 25 B. 

693, Bel on ; 18 M. 173. D. 

(135) Arks. 66. 116, 120-^Suttto enfofceclaim 
for adviMce^ of gram — Article applicable 
9s 65 or Punjab Loans Limitation 
Act (1 of 1904). 

In a suit to enforce a eUim in respect of 
advances of grain, the pi ;iutif!’s contention 
was that, in the absenoe of any article dealing 
specifically with grain adv^^nces, ho would get 
the benefit of Art. 120. Limitation Act, held 
that be could got no exteobiou of time under 
the Punjab Loans Limitation Act, as his claim 
would fall under Art. 65 or Art. 115, Limit i- 
tion Act (a|. Hcngha Ram v. Haisu, 41 P. 
R. 1918. 

KENSINGTON, 0,J. 

Reference :-“<«) 28 P R. 1897, Dist. 

(136) Art. 1 For bear an CG to sue for whole 

amount unaer a bona is not waiver. 

^ A per'^on, by simply forbearmg to sue for the 
whole amount duo under the provisions of a 
bond on failure to pay one nr more instalment?, 
doee uofc waive hit* right under Art. 75, Soh. I, 
of the, Act.^ Hara Kumar Saha v. Ram 
Chandra Pal, 47 Ind. Cas. 943. 

Chitty and Walmslby, jj. 

(136-a) Art. 7.5 — Time begins to run from 
earliest date as againsu contract subject to 
condition as also against instalment (bonds. 
Bee Contract act. N(». 17-a, 3 Pat. L.J. 412. 

(136-5) Art. 75 — lu&talment bond — Provision 
for suing for entire amount on default of pay- 
ment of any one instalment. Bee INSTAL- 
MENT BOND, No. 1. 16 A.L.J. 929. 

(137) Af# 75 and 132— 7fppo/A«fUffow bond 
payable m tuatalments - Provision for pay- 
ment of the whole in case of default-^ 
Whether the mortgagee has not the option 
to enforce the default clause-^"* Whenever 
you require'' ‘-‘Meaning of’-Limitotion--^ 


Limitation lot (19OB)-(Oon«ntf0d). 

Starting point— ■Enhanced interest, if eon 
tb claimed without previous demand. 

Where the document sued on is a mortgage. 
Art. 132 applies an'd noti Art. 76. 

Where a hypothecation bond provided *!or 
payment by instalmeuf^p and also contained a 
default clausa which gave the creditor an 
option of requiring •payment of the whole 
amount of the mortgage-money at an enhanced 
rate of interest upon the failure of the debtor 
to pay any one of the instalments, and the 
option was pot exercised by the creditor. 

Held that the contract for the payment by 
instalments would subsist. . 

The words ** whenever you require in the 
default clause give the mortgagee an option 
to enforce it. ^ 

Where no rlamaud was made until all the 
I instalments become due the moclgagee would 
not be entitled to onhai'ced interest, Lachak- 
kammal V. Sokkayya Naick, (1918) M.W.N. 
586. 

XUKEWELL and PHILLIPS, -7J. 

(137-0) Art. 78. Bee No. 67-0, supra. * 

(138) Art. 83 — Suit for recovery of value of 
goods supplied by commission agent— ^ 
Wrong decision on question of limitation 
uhbn ground for revision— Punjab Courts 
Act (i'll of 19H). S. 44. 

Held, that a suit f' r the recovery of money 
due on aooouut of the value of goods supplied 
by the plaintifis as commission agents to 
defendants, if* governed by Art. 83 of Bch. I 
of the Limitation Aot. 

Beld, also, that a case falls within the 
purview of S. 44 of tbo Punjab Courts Aot 
(111 of 1914), when it can bo shown that a 
suit has been crroncouply held to be either 
within time or barred by limitation owing to 
I tbo application to it of an article of the Limi- 
tation Act, which cannot apply to the faots. 
The Firm of Sarah Dial v. The Shop of DoyI 
Dltta Mai, 129 P.W.R. 1918 = 46 Ind. Cas. 541. 
Rattigan, C.J. 

Beferences'. — 23 P.R. 1916 = 218 P.W.R. 
1914=26 Ind. Cas. 415, F.\ 39 C. 473 = 15 
Ind. Cas. 547 ; 20 A. 78 = A.W.N. (1897) 168, 
Diss. 

(139) Art, 83— Suit against principal by com- 
mission agent — Limitation. Sea REVISION, 
No. 26, 59 P.L.R. 1910. 

(140) Art. S9— Refusal to render accounts — 
What amounts to. 

Before a failure to render accounts can be 
accepted asVt refusal under Art. 69, Limitation 
Aot, to render accounts, definite evidence should 
bs produced to show that a definite demand 
was made upon a definite date. It is insuffi- 
oient to say that demands wero made from time 
to time .and plaintifis were put efi by their 
agents. *' Put ofi means postponed and 
postponement is not tantamount to refusal, 
Nawab Chowdhary v. Lok Nath Singh, 48 
lod. Cas. 570. 

ROE and IMAM, JJ. 

Beferences : — 40 0. 108, F.l 11 C.L.J. 43^ F, 5 
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LImiUlloa iot (1008)— (Cqn^iffdl). 

(141) Arts, 89, 9b— /’rln04fMi{ and agent--- 
Menetf lent bp agent to persons to vihom^he 
was not authorised to len/gi, suit for recovery 
of— Suit for aoeount---Termination of 
agency---Question of fact. 

Art. .89 and not 90, Limitation Aot, applies 
to a suit by principals against an agent to 
recover a specified sum of their money, lent by 
the pgent to persons to whom he was not 
authorised to lend them, as such a suit is really 
a suit for a mere money account (a). Termina- 
tion of*agenoy is a question of faot V)r purposes 
of Art. 89, Limitation Aot (6). P. M. A. Mnthlah 
Chetty T. P*. R. Alagappa Chetty, 41 M. l=> 
45 lod. Cas. 430. 

WALIiIB, G.J. and SESHAQIRI AlYAR, J. 

•References: — fa) Great Western Insurance 
Co. V. Cunliffe, (1874) 9 Ch. Ap. 525, D, 
(5) 39 M. 376, B, 

(142) Art. 90. See No. 141, supra, 

(143) Art, 91 — Plaintiff fraudulently made to 

* execute a deed of a different nature from 

that agreed upon-- Suit to recover property 
affected — Limitation — Void or voidable. 

Where , it is establiMhod that the plaintiff 
by defendants’ misrepresentation was got to 
execute a deed of sale holioviug the same to 
have been a deed of a difierent kind, the trans- 
action is void and not Voidable onl.v, and 
Act. 91 of the Limitation Aot has no appiioation 
to his suit to recover the property. Bannl Blbl 
Y. Siddlk Hussain Munshl, 23 C.W.N. 93. 
NEWBCmiiJ) and PANTON. J.T. 

References 33 0. 257-9 C.W.N, G36, Dist.; 
ThoroiAghgoods case, 2 Co. Hop. 9 (1854) ; Foster 
V. Macicinsoti, (1S69) 4 O.P, 704 ; 3 B. 242 ; 28 
B. 420 : 30 C. 433, R. 

(144) Art. 91 — Sale- deed executed by a minor 
— Suit to recover back possession of the 
property sold — Limitation. 

Art. 91, Limitation Act, 1908, does not apply 
to a suit for possession, whore the plaintifi 
alleges and prove's that a .sale-deed is void, 
because it was executed by him whilst a minor, 
but does not claim expressly to have it cancel- 
led or set aside. Narasagauda v Ghawagauda, 
20 Bom. L.a. 802 = 42 B. 638 = 47 Tnd, Gas. 
581 (F.B.). 

BATCHEBOR, A.C.J., SHALl and KEMP, JJ. 

References 9 Bom. L.R. 602 = -34 I. A. 87 ; 
10 Bom. L.R. 690 = 35 I.A. 98 ; 27 0. 150 = 26 
I.A. 216 ; 30 C. 639 ; 24 B. 2G0 ; Quinn v. 
Lea'hem, (1901) A.C. 495, lt.\ 15 ij'. 58, 

(145) Art. j}l, Bou No. 14G, infr i, 

(145-a) Art, 91 — “ Entitled,” Meaning of, in 
—Specific Relief Aot (1877), S. 39— Cancellation 
of document, Suit for, Limitation for, Starting 
point of. Bee CANCEliLATiON OP Deed, 
No. 1. 47 Ind. Gas. 505. 

(145-6) Art. 91. See No. 146, infra, » 

(145-0) Arte. 93, 95 and 120— Declaratory 
*fluit that Kot Kobala and Solenama decree not 


Limitation Aot (1908)— (Coj^tnuod). 

binding on reversioner, article applicable to— - 
Limitation, Starting point of. See OlV. PRO. 
CODE (1908), No. 15-a. 47 Ind. Cas. 2. 

* (145 d) Art. 95. See No, 145-e, supra. 

(146) Arts. 95, 91— Debutter created by testa- 
tor— T/ausfec by shebaits of shebaiti right— 
Suit by executor disputing validity of transfer — 
Limitation. See WILL, No. 6, 22 C.W.N. 860. 

(147) Art. 97. Sec Nos. 132 and 133, 
supra. 

(148) Art. 101. See No. 107, supra. 

(149) Art. 102— Claim for pay of temple 
arohaka and for perquisites. See PROVINCIAL 
Small Cause courts act, No. lO, 23 M. 
L.T. 288. 

(150) Act. 102. See No. 107, supra. 

(151) Art. 106. See No. 75. supra. 

(p2) Art. 107. See No. 126, supra. 

(153) Act. 111. See No. 128. supra. 

(154) Art. \ 13 ‘-Agreement for transfer of 
decree to third party on payment of certain 
sum by one agreeing party to the other — 
Third party if entitled to sue for specific 
performance of contract— Doctrine of oer- 
tum est quod oertum reddi potest. 

A decree-holder and another person B agreed 
that, on B paying to tne former the amount of 
that decree , he, the decceo-holder, would trans- 
fer the decree to the plaintiff a third party. In 
a suit by the latter to compel the decree-holder 
to execute a duly registered teansfee of the 
decree, held that Art, 113, socoud para, applied 
to the case and that the starting point for limita- 
tion was from the date when the plaintiff had 
notioe that performance was refused and not 
from tbn date of payment by B to tbo decree- 
holder (a). 

In oases where a right to enforce specific per- 
formance rests in a tiiiru pany to whom the 
ascertainment of the date need not necessarily 
be known, the dooi.rine cerium est quod cerium 
reddi potest, oan havo no application [h). 
Bathula Yenkanna v. Namudurl Yenkata- 
kriihnayya, 41 M. 18. 

Ayling and Napier, jj. 

Re/erencu" : — (a) 7 M. I. A. 2C^^ ; Merchant 
Shipping Co. v. Arnnt 7ge, (18791 9 Q.B. 99 ; 
London, Chatham and Dover Railway Co. v. 
South Eastern Railway Co., (1893) A.C. 429, 
D. m 6 A. 231 ; 30 M. 486, R. 

(165)* Ai'ts. 113, 144 — Chaukidari Chakcan 
land^— Rights of p.anidars lohen such lands 
are resumed by Government and transferred 
to Zemindar— Transfer, subject to con- 
tracts "—Village Chaukidari Act, 1870 
{Ren. Act. VI of 1870), S. 51. 

The word oon tract " primarily means a 
transaction which creates personal obligations, 
but it may, though less exactly, refer to trans- 
aptioDB whioh create real rights. It is in this 
latter sense that it is used in 3. 61 of Bengal 
Aot, yi of 1670, and the rights thereby reserved 
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LfmltAtloD Act (1908)— (Con^intMd). 

to patnidara and dtbers on tbo transfer (o the 
Zemindar of Chaukidari Chakran lands, oom- 
l^eheneively inoludcd in iLh uord '^contraota 
are real rigfafes, the enforcement of which is 
secured, not by a su!'< for specific performance,' 
but by a suit for posbesnion. 

Where, therefore, m patnitiar sued the Zemin- 
dar to recover possesniou ot such lailds:»< Held 
that the Article cn Sch. U of the Indian Limi- 
tation Act, 1877, :ipplioable was nor. Art. Il3 
but Art. 144 and tb‘;t the period of limitation 
accordingly wa*?, not thref, but twelve Tears. 
Ranjlt Singh v. Maharaj Bahadur Singh, 16 
A.L.J 964-35 M.L 7. 728 (P.C.). 

Lord Buckmaster, Sir John Edge, 
Mb. ameer ali and Sir Wadter 
Phillimore. 

Reference I. A. 177, fi. 

(156) Art. 115. Seo Nos. 92, 126, 128 and 
136, supra, 

(166-ai Art. lie — Rogiatercd,’ Meaning of, in 
— General Clwusea Act of 1897, 8. 3, ol. 4 d — 
Shareholder, Suit by, for dividend a suit for 
oompensatiun for bireach of contract, Limita- 
tion 'or. bee COMPANIES ACT (1882), No. 1, 
8 L.W. 354. 

(157) Art. 116— Oovacunt in bale-deed to 
make go^d Iosr, if voodoo obliged to pay more 
than agreed price— Su»t to -acover excess so 
p%id iC ®nit ou titl Limit-^Mon. Seo INDEM- 
NITY. No 1, 16 A.L.J. 706. 

(157-al Art. 116. Seo No. 92, supra. 

(159) Arts, 116, 120 and Mortgage 

far loan of paddy — ApfUcability of the 
article. 

Wbore <4 mor'^c^fje bond was executed in 
respect of a loan of paddy, the suit is governed 
either by Art. 116 or i20 and not by Art. 132 
of the Limiiaticfi Aci.. Kandarpa Naran 
Mandal v. Sridhar Roy, 44 Ind. Gas 518. 
Richardson and Wadmsley, jj. 

Refertnce: — 24 C.L.J. 348, F, 

(159) Arts. 116, 141 — Possession, Suit for 
— Title by adoption, Defenoe of, in — Limita- 
tion applicabb^ to suit. See HINDU LAW 
(Adoption), No, 9, 46 Ind. Oas. 929. 

(160f Art \19— Swi/ to declare that an adop- 
tion did in fact take place-- Limitation. 

Thectatus of an adopted son was challenged 
ID 1901. The adopted son did nothing till 
1913, when he filed a .suit for a declaration that 
a previous decree, which was passed on the 
basis that there was no adoption, was not 
binding on him : 

Held, that tbs 9uit was barrel under Art. 119 
cf the Limitation Act, it was not brought 
within six years of PJOl. Bharma v. Balaram, 
a@ Bom. L.B. 836=»47 Ind. Caa. 639. 

BEAMAN and HEATON, .7J. 

References 24 B. 260= 1 Bom. L.B. 799 ; 
37 B. 613. F.\S Bom. L.B 722 ; 14 Bom. L.B. 
189« B. 


Llmltatloa Aet UOOS)— (OonftniMd). 

(161) Art, l2Q—Loan on eeeurHjf of PK)v$a'bl§ 
property—Suit to enforce patftneni of the 
money charged thereon-^-'Peraonal decree 

‘ not sought for,. 

Where a plaintiff, whb had lent money on 
the security of eight black buffaloeB, sought by 
bis suit to enforce payment of the money 
charged upon the buffc^oes and did not seek to 
get a personal decree against the debtor, held 
that the ^iiit v'l^as not barred by limitation, it 
being govi-rnod by Arti 120 of the first aobedule 
to the Limitai.on Act. DeokI Nandan v. 
Oapaa, 16 AT.L.J. 449-40 A. 512-46 Iu6. Oas. 
373. 

TUDBALL and ABDUL RAOOP,’ JJ. 

References :-27 M. 528 ; 22 C. 21 ; 17 A. 
284, R, 

(162) Art, 120 — Trespass to land — Pillar 
driven into another's land — iSuit for 
mandatory injunction to remove the pillar 
— License, 

The defendant built a house on his land, and 
projected irom it a stair-oase which overhung 
the land in dispute and rested on a pillar driven 
into that land At that time ttie land in ques- 
tion was in defondaut’s possession as a tenant ; 
but subsequently in 1905 it went into plaintiff’s 
possession under a permanent lease. The 
pilUr stood in its position at some nine 

yeard before the s,uit. The plainMff having 
sued obUina mandatory injunotion dirooting 
the defendant to remove ibe stair 

Held, ibat the suit was barred under Art. 120 
of the Indian LfmiiatiDn Act. even if the 4tair> 
case was standing when it had been either by 
the licanso of the plaintiff’s prodocesBor-in-title 
or adversely to him, unless the license were 
specifically ccinlitioned by som? t uch terms as 
that the defendant on dem^tnu would remove 
the stair oau:;. Harl Ram v. Shivbakas, 20 
Bom. L.B. 337 — 42 B. 333 = 45 Ind. Cas 592, 
BEAMAN and HEATON, JJ. 

(1631 Art, 120 — Suit for declaration of pro- 
prietary title — Adverse entry in revenue 
records, effect of — Cause of action — Limi- 
tation, Commencement of. 

Held, that a declaratory «uit brought by the 
plaintiff, wbo has aU along been in enjoyment 
ot the property, is not barred simply because 
an entry adverse to his rights was made, or 
because ho came to know of that entry, more 
than six years prior to tbc institution of the 
suit. 

Even if the right to demand correction of 
th.:! revenue entries is lo.st by limitation, the 
plaihtiff is entitled to declaration of his pro* 
prietary title, the period of limitation running 
from the dace when tbedefendant ftttempted to 
oust tbo plaintiff from the property. 

Where, therefore, in a suit for a deolaratiou 
to the effect that plaintiff was owner of l/19th 
share in certain lands and not of a l/18th share 
only as recorded in Ibe revenue papers, it 
appealed that the income derived from the IntA 
was spent on the upkeep of certain joint family 
property in which the plaintiff bad a l/ifltjh^ 
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Umltatloo AotU9W)*-(Con«inu«(2). 

fihfiro, which share, had bosa awarded to him : 
Meldf that the oanse of action arose when the 
plaintiff asked^the Rovenua Qffioer to make an 
entry in bis favour and thew defendants denied 
his title. Gokal Ghatfd v. Hukam Ghaud, 12 
P.L R. 1918 = 73 P.W.R. 1918 = 44 Jod. Ua?. 
Gia. 

Shadi Lal, j. • 

References I'-UO P.R. 1907 = 187 PAV.R. 
1907^ 27 P.R. 1881. F. 

(164) Art. 120 — Limitation govsrnmR auits 
falling within proviso to S. Lll-A *but outsida 
8. 104-H of Beniqial Tenanoy Aiv.. 8ee KKN. 
ACT VIII OP 1835 (TENANCY), No. 46.45 O. 
646. 

, (164-a) Art. 120— Limitation iindoF, Com- 
menoemont of — Oeolaratory nnit — Settlement 
ReoordB, Omission of plaintiffs’ name from 
—Plaintiffs’ title, /nierference with, Time 
tuns from date ot See LIMITATION, No. 6, 
46 Ind. Cas. 796. 

(164-b) Art. 120— Declaratory suit icr p’ain- 
tifi’s right to manage dharmsala. Limitation 
for — Article applicable to. Sec HINDU LAW 
(Succession), No. 2 , 125 P.W.R. i9i7. 

(164-c)’ Art. 120. See Nos. 6 75,107,115.126, 
130, 135, 145«c and 158, supra. 

(165) Arts. 120, 132, 141 and 144 — Immoveable 
pr.operty, Proceeds of, if immoveable property or 
“ any latorest tbori'in”— or “ if benefits to arise 
out of laud ” un*ier 8 3, ol. 25 of GunoC'«l 
Clauses Aot.,(X of 1897) — Lind Acquisition Act 
(I of 1894), Acquisition of land under. Sale- 
proceeds of, Suit for, Limitation lor. See IM- 
MOVEABLE Property, No. 2, 3 Pat. L.J. 
522. 

(166) Art. 123 — Woman with obildren by 
first husband leaving no children by .second 
husband and having no thinihi property — 
Death of such woman — Marriage of second 
husband of such deceased woman wiMi another 
and issue born of such marriage— Death of 
such second husband of deceased woman-- 
Bight of children by first hui^band of such 
deceased woman to her property after their 
step-father’s death — Limitation for suit to 
enforoG right. See BUDDHIST LAW (INHERI- 
TANCE), No. 2. 9 L.B.R. 176. 

(16G-a) Art. 124. See No. 43, supra. 

(167) Art. Vlb-^Mortgaqe su«^ defence of, 
abandoned by widow after slight contest — 
Execution of decree — Auction sale if 
amounts to private alienation by widow— 
Point to be proved in suit to set aside, 
widow's alienation— Court sale when can 
he held to he private. 

Where the plaintiff as next reversioner 
hi^ought his suit in 1913 to set aside a Court 
sale in 1902 of the suit property in execution 
of the mortgage decree against the widow, it 
appeared that the widow at first contested the 
salt on the mortgage but later on abandoned 
bez defence. 


Ltmltatlod Act (t008)*>-(ConftnttedK 

Held on the faots that thd widow's action In 
withdrawing her defence in 1900 more than 
12 years before the suit, oannot be said to 
amount to an alienation made by the widow 
^nd that Art, 125 is therefore inapplicabie. 

In a suit to sat aside an alienation by the 
widow, it is sufficient for the plaintiff to prove 
ibrit *Abe widow had done an aol whioh 
neoessarily resulted in the transfer of the 
property ta). 

Held, farther, that Art. 120 applied and the 
suit was barred by Kmitation. 

Krishnan, J.— Ordinarily a Court sale 
oannot bo treated as a sale by a private indivi- 
dual. To justify us in treating the Oourt sale 
a private sale by the widow, it must be 
shown that it was the necessary result of some 
collusive arrangement made by her to use the 
Gouit as a medium to transfer or in other 
words that she intended to transfer the pro- 
perty by means of a Court sale and took steps 
to bring it about (b). N. Ranga Row v. 
Rtfnganayaki Ammal, 35 M.L.J. 364ai(]9l8) 
M.W N. 739 = 8 L.W. 455 = 47 Ind. Cas. 678. 

PHILLIPS and Krishnan, J.J. 

References : — (a) 19 A. 524, F. (b) 3 Clark 
and Finally 479 at p, 611, Ref to. 

(168) Art. 125 — Limitation for su’t by pre- 
sumptive ravorsioner to question Hinda 
widow’s alienation. 8oe HINDU LAW (RE- 
VERSIONERS), No. 2, 35 M.L.J. 57. 

(169) Arts. 126, 144, 148 — Hindu joint family 
— Usufructuary mortgage of joint family 
property by father and son — Subsequent 
sale by father of entire property — Posses- 
sion obtained by vendee on payment of 
money due on mortgage— Sale by son of his 
share on father's death— Suit by son's 
vendee for possessinn of so?i*s half -share on 
payment of son's share of mortgage debt— 
Limitation, 

A Hindu father and hui undivided son mort- 
giged in 1892 their joint property to A with 
possession. The father subsequently sold in 
1897 the oquuy ol redemption 10 B, as though 
the pcoyorty v/as bis self-a^iquiaition, and in 
1898, B, the vendee, d sohargod the mortgage 
debt, obtained posaossion of the property, con* 
sidermg himself to have become absolutely 
entitled to the prupe/ty oven as regards the 
sod’s sharo The bon, afcoc bis father’^ death, 
sold his .^haro of the property tc the plaintiff, 
who', oa the 20lh Augu-^t, 1912, filed a suit for 
possession of the son’s sharo on payment of the 
appropriate portion ol the mortgage amount, 
whioh B, the- lather's vendee, h^d paid on 
redemption o;^ him in 1808, making the mort- 
gagoo. the son (the plaintiff’s vendor) and the 
father’s vendee as parties defendants, /fe/dthat 
the suit was subject to the limitation presoribad 
in Art. 126, 'Limitation Act, and having been 
filed over thirteen years after the possession of B 
oegan, was out of time and must be diamiBsed. 

• Per Sadasiva Aiyar , J . — Even assuming that 
Art. 126 was not applicable, the suit would be 
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» 

barred also under Art. 144. Manta Ooundan 

V. Ramaeainy Qhetti, 34 M.L.J. 528 » 41 M. 
660 » 8 L.W. 88»24 M.L.T. 22 » (1918) M.W.N. 

448 » 45 Ind. Cas. 867. 

OLDFIBLD and SaDASIVA AIYAR, JJ. 

12e/mnces 26 Ind. Cafl. 873, F,\ 14 A. 1 ; 
84 A. 296 (P.C.) ; 23 B. 137 ; 26 B. 379, 500 ; 
14 Bom. L.R. 314; 4 G.L.J. 79 ; 20Ind.‘Gas. 
195 ; 28 M. 122 ; 30 M. 426. B. 

(170) Art. 130— Band entertd in record-of- 
rights as liable to asstssmeni — Sui* to 
assess rent — Limitation— Suit if maintain- 
able by a co sharer landlord — Bengal 
Tenancy Act (Vlll of 1885), 8s, 16H and 
103-JB. 

Defendant's lands having in 1910 been 
entered in the reoord-of rights as liable to be 
assessed with rent, the recorded landlord 
brought the present suit for assessment for 
rent. The District Judge held that the right 
to have the rent assessed having accrued to the 
plaintiff more than 12 years before the suit, it 
was barred by limitation under Art. 130 of tke 
Limitation Act, and dismissed the suit, dis* 
agreeing with the Munsif’s finding that the suit 
bavins been brought within twelve years of the 
publication of the record-of-rights was within 
time : 

Held, that the Munsif was wrong in taking 
the entry in the reoord-of-rights as the starting 
point for limitation as such an entry confers no 
title. 

That the suit was not one for resumption 
or assessment of rent free land ” withiq the 
meaning of Art. 130, but a suit for the assess- 
ment of land presumably liable to be assessed. 

That the fact that tent has not in fact been 
paid morn than twelve years before suit is not 
perse suificionb to support a decree for dismissal 
of suob a suit, for the right to have rent 
assessed must coiuinue so long as the relation- 
ship ooiiGinucs of landlord and tenant of land 
liable to be asscse-ed. 

That such a relationship and liability were 
to bo prenuraed from the rcoord-of-rigbts, and 
it was for the defendant to rebut this pcesump- 
tion by evidence. 

A suit to assess rent is consistent with and 
arises out of the general law and the land 
revenue system of the enuntry, and is not oiio 
which tbi’ lanijlord is “required cr authorised ” 
to do under Bengal Tenanoy Act within 
the meaiiUig of S. 188 of that Aot. A co- 
sharer Undlorn !=•, thorofore. entitled to insti- 
tute such .'1 su'(t. , 

That, had S. 188 of th ) Bengal Tenancy Aot 
applied, r-ho fact th a plainiiff had joine'd bis 
co-sfaarers as defendants would not have justi- 
fied the Court in entertaining the suit “ on 
principles of justire and equity.'*. Ohananjoy 
Maajhl v. Upendra Nath Deb Sarbadikarl, 
22 G.W.N. 686 = 46 Tnd. Ca«. 426. 

Richardson and Beachgropt, jj. 

References 40 G. 17:i ; 2 C.L tt. 569 ; 16 C. 

449 ; 17 G. 638 ; 38 T.A. 1 ; 4 C.W.N. 508 
O.W.N. 466; 26 C. 739 ; 13 C.W.N. 636 
O.L.J. 458 ; IG G.L.J. 427 ; 9 G.L.J. 403 

W. B. 44, B. 


Lfmltatlon let (1908)— (Oontinued). 

(171) Art. 190— Non-payfoent of rent for 
certain period— Suit by landlord to leoov^t 
rent, from his tenant after its ftssessment, if 
barred — Limitation. See LANDLORD AI9D' 
Tenant, No. 5, 28 G.L.J. 254. 

(172) Art. 132— Mortgage bond — Rice lent— 
Covenant of repay meotj,— Provision for realisa- 
tion by mortgagee of money on default by sale 
of mortgaged property — Suit on mortgage be;nd» 
if suit for recovery of money charged on mort- 
gaged property. See MORTGAGE (SALE), 
No. 4, 22 O.W.N. 790. 

(173) Art. 132. Sea Nos. 6. 86 o, 137, 158 
and 165, supra, 

(174) Art. 134— Transferee of mortgaged pro- 
perty — Burden of proof— Bee jadicata— ' 
Issue found against a party but suit dis- 
missed as against him— Procedure, 

Art. 134, LimitaMoii Act, is only a branch of 
the law of prescription and the question to be 
determined in each case is as to what the 
transferee intended to purchase and what the 
transferor intended to transfer. The transferee 
claiming the benefit of the article must adduce 
evidence as to what he intended to and did 
purchase (a). . « 

Per Bdkewell, J.— Plvidoncc as to the doou- 
ments of title produced by the vendor and the 
steps taken by the purchaser to ascertain the 
formcr*s title to the bi^operty will bo important 
as showing the interest intended to be trans- 
ferred. 

Per Sadasiva Aiyar, J. — The fact that the 
purchaser knew that his vendor had only a 
mortgage right would not be oonolusive of the 
question. 

In a suit for partition by a member of a 
family) tbo mortgagee of certain family pro- 
perties wan made a party and the plaintiff 
olaimori the right to redeem his share on pay- 
mout. of his share of tho mortgage .amount. 
The mortgagee contended that tbs .alienation 
in hiH favour was an absolute sale and not a 
raortg.ige- It was found that me alienation 
was a mortgage and not a sale but the suit was 
dismissed .against the mortgagee on the ground 
that there oould be no suit for redemption of a 
ffaare in the mortgaged property. Subsequontiy, 
a suit U r redemption was brought and the 
alionee again oontendeJ tb it the alienation was 
a sale and not a mortgage. 

Held that the question whether the transao- 
tion was a k»1o rr mortgage res judicata by 
reason of the decision in tbo previous partition 
suit. 

The rule of res judicata is not affected by the 
fact that tbo parly against whom the decision 
was given had no right of appeal (6). 

Where the decision upon the issue is neces- 
sary for the disposal of the suit the issue will 
be res judicata in a subsequent suit even 
though the party against whom the issue was 
decided bad no tight of appeal by reason of the 
final deoroo being in his favour. 

The {fjoper procedure in suofa a case is for the 
party afieoted to ask the Court whioh has given 
an adverse decision on a material issue lo 
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embody the eeme^ the decree so that be may 
have a fight of appeal against such ^ decision. 
Mnthaya Bhhttt v. Kantl^appa 8bettl,7 L.W, 
489-84 M.L.J. 48^-93 M.L.T. 991 -(1918) 
M.W.N. 384-45 Ind. Gas. 976. 

SSSHAGIBI AlTAsB and BAKEWEHiL, 33 , 
Bfiferencesi’-ia) 14 .M.I.A. 1; 19 B. 140; 
(1917) M.W.N. 6 ; 39 M.L.J. 86 ; 1 L.W. 687 ; 
89M.L.J. 94. B. (6) 30 M. 447; 26 M.L.J. 
879 ; 9 O. W.N. 684 ; 17 M-L.T. 86 ; 37 M. 26 ; 
90 O.W.N. 1364 ; 4 M. 134 ; 7 M. 146 : 13 G. 17; 
18 d. 647 ; 17 A. 174 ; 26 M. 104 ; 40 B 662 ; 
94 C. 900; 7 A. 606. B, 

(176) Art, 184 — Transfer by mortgagee as 
full own — No possession given at date of trans- 

* ier^ Article applicable — When time begins to 
run. Holla Ylttll Seetl Kuttl y. K.H.K. Kunhl 
Pathnmma. (1917) M.W.N. 609-33 M.L.J. 
320-22 M.L.T. 236-6 L.W. 464-40 M. 1040 
—48 Ind. Caa. 31 (F.B.). See Final Part, 1917, 
Ool. 608. 

• (175-a) Art. 134— Occupanoy tenant mortga- 
ging his holding to landlord— Landlord selling 
the mortgaged land to third person — Tenant 
suing to redeem mortgage — Limitation. See 
Mobt&aoe (General), No. 6-6, 45 Ind. Gas. 
649. 

(176) Art. 134 — Trusty property — Alienation 
by trustee — Suit to contest alienation — Period 
of limitation. See TBUST, No. 2, 45 Ind. Gas. 
292. 

(177) Art. 134. Bee Nos. 43 and 44, supra, 

(178) Arts, 135, 144— Bai-bil wafa mortgage 
— When possession o1 mortgagor determines 
and cause of action for possession as owner 
arises^Proceedings for foreclosure notice 
simply ministerial '-Regulation XVll of 
1806, S, 8. 

Held that ; 

(1) In oases of bai-bil-wafa mortgages, the 
right to possession of the mortgagor determines 
on the date of default, when, under the terms 
of the mortgage-deed, the mortgagee becomes 
entitled to get poBsesBion of the mortgaged pro- 
perty without first taking out foreolusure pro- 
ceedings, but, where under the terms of the 
mortgage- deed, the mortgagee, as such, has no 
right to poBsession, the right to possession of 
the mortgagor does not determine and his 
poBsession does not become adverse to the mort- 
'' gagee until the foreclosure prooeedings have 
been perfected and the year of grace has expired, 
Gonsequently a suit brought ' by quondam 
mortgagee for pottession as owner of the mort- 
gaged land whioh is broughti and in which 
notice of foteoloQure has been issaed, twelve 
years after expiry of the term of the mortgage, 
la neither barred under Art. 135 or 144 of the 
Indian Limitation Act. IX of 1908 1 when the 
mortgage-deed provides that : — 

(i) The mortgage money shall be paid after 
lliM years ; (ii) in default, the mortgagee 
be ftt liberty to secure possession by the 
isaua of a foreolosuce notioe« and (iii) if he 

A 

47 


Limitation lot (1908)— (ConfiiitMcD. 

eleots not to do so, the mortgagor will oontinae 
to pay interest until the mortgage is redeemed* 

In this ease the mortgage-deed was dated 
38tb June, 1898, the mortgage money was 
payable after three years, i. e., on 28th of JunCt 
1901. 

Ob' 17th of June, 1913, the mortgagee got 
notice of foreclosure issued, whioh was served 
on 7th September. 1913, so the year of grace 
expired on 7th September, 1914, and the suit 
was instituted on 9tb of February, 1916 (a). 

Held, also, that the prooeedings under the 
bai-bihwafa Regulation whioh are purely 
ministerial devised to give warning to the 
mortgagor of the impending disappearance of 
his right to redeem, oannot confer any new 
period of limitation to a claim which otherwise 
would be barred by time. Ratan Dae v. 
Mossammat Duran, 25 P.L.R. 1916 — 52 P.W, 
R. 1918-46 Ind. Gas. 663 = 79 P.R. 1918. 

, Boott-Smith and LE-ROSSIQNOL, JJ. 

References :— (a) 90 P.R. 1895 (F.B.); 35 P.R. 
18H9 ; 66 P.R. 1906 = 96 P.W.R. 1906-72 P, 
L.B. 1907 ; 57 P.R. 1908-115 P.W.R. 1908; 
94 P.R. 1912-178 P.W.R. 1912-237 P.L B. * 
1912; 11 A. 144; 12 G. 614; L.R. 7 App. 
Gas. 236 ; 22 W.B. 90 ; 6 W.R. 270. Ref. to 
3c D, 

(179) Art, 136. Bee No. 30, supra, 

(180) Arts, 137, 136, 142 — Suit for recovery 
of possession — Auction-purchaser — Burden of 
proof, Dokarl Joddar v. NUmani Kuoda, 26 
C.L.J. 339=22 C.WN. 319. See Final Part, 
1917, Col. 609. 

(181) Arts. 137, 138, 142— Symbolical posses- 
sion of bare site — Disturbanoe of possession— 
Suit lor possession— Limitation governed by 
Art. 142 — Adverse possession. See POSSES- 
SION. No. 7, 76 P.R. 1918. 

(182) Art. 138. See Nos. 180 and 181, supra* 

(182-a) Arts, 188 and 180 -Civ. Pro, Code, 
8. 47— for recovery of possession by ' 
auction-purchaser. 

An auction sale having been confirmed , the 
limitation for a suit for reoovenug i^osseasion 
of property by putohaser is 12* years after the 
sale confirmation, under Art. 138, Soh. I of 
the Limitation Aot, and not under* Art. 160, 
Buph a suit not being .one barred under 8. 47 
of'Civ. Pro. Oode. Jagesur Singh Mahapatra 
v. Srldhar Sardar, 47 Ind. Gas. 844. 

Imam, j. 

(183) Art,^ 141— Sttil for possession by rever» 
sioner after death of widow of alienor--^ 
Death of alienor after enactment of Punjab 
Limitation Act (I of 1900)— governed 
by Linlitation Act, 

Art. 141 of the Limitation Aot, and not the 
Punjab Limitation Aot, 1900, applied to a suit 
for poBsesaion by a reversioner, filed after the 
death of the widow of the alienor, even though 
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the latter died only after the Punjab Limi- 
tation Aot oame into foroe. Oaneih Ram v. 
Panjo 81ogh. 96 P.B. ldld«128 P.L B. 1918 
-174 P W.R. 1919-47 Ind. Caa. 977. 
Broadway, j. 

References 90 P R. 1904 ; 91 P.L B. 1906; 
145 P.B. 1907 ; 64 P.B. 1909 ; 62 P.B. 1910 ; 
33 P.B. 1911 ; 29 P.B. 1914. Eel on, 

(184) Art. 141— Suit to recover entate vesting 
in heir of last male owner on determioation of 
woman ’.c pptate— Suit to recover estate of which 
woman is in possession as full owner — Applica- 
bility of article to suits. See OUDH ACT I OP 
1869 (Estates), No. i, 2i o.C. i. 

(185) Arts- 141, 144— AZtenafton by a Hindu 
widow — Suit by an heir of the reversioner 
--•Limitation. 

Of two Hindu co-widows, one. who had two 
daughters, alienated her husband’s property on 
the 10th March, 1897. and died on the 11th 
July, 1902. The other widow died on 17th 
January, 1903. One of the daughters gave 
birth to a non (plaintiff) in 1905 and died in 
1907. The other daughter died in 1911. The 
plaintiff having filed the suit on 13th January, 
1915. to set aside the alienatiou : 

Heldt that the suit was not governed by 
Art. 141 of the Indian Limitation Aot, 1908, 
inasmuoh a.^ the plaintiff claimed as the heir of 
lier mother and the suit was not one brought by 
a Hindu entitled to the poesession of immove- 
able property on the death of a Hindu female. 

Beldt however, that the suit was in time 
under Art. 144, for the vendee’s possession, 
however adverse against the widows, oould not 
be regarded as adverse against the plaintiff. 
Malka^Juo y. Amrlta, 20 Bom. L.B. 762- 
42 B. 714-47 Ind. Cas. 163. 

Batchelor, a.c.j, and Kemp, j. 

References 12 0. 594 ; 10 A. 343 ; 4 C. 
327 ; 27 B. 43, R, 

(186-a) Art. 141. See Nos. 159-a and 164-c, 

(186-5) ArU 142 -Dispossessed true owner 
regaining possession by force — Trespasser 
evicting true owner under Specific Relief 
Actj-Suit^by true owner to eject trespasser 
— Limitation, 

A true owner was dispossessed from his land 
and he nooeeded in ousting the trespasser and 
regaining hia posBession. Thereupon, the tres- 
paeser brooght a suit under 8. 9 of the Specific 
Belief Aot to recover possession of the lafid in 
question and succeeded. Subsequently, the 
true owner brought a suit to eject the trespasser 
therefrom. Held that the poBBoasion of the 
true owner, however obtained, counts in his 
favour for the purpose of Art. 142 of the Limi- 
tation Aot, and the time begins to run from 
the time he was evicted by Court under the 
deoree in the suit under the Speoifio Belief Aot. 
Has J Pae y. Oebendro Bam Baoerjeoi 46 Ind. 
Gas* 648. 

Riobardson and Bbaoboboft, jj. 


Limitation Aot (1808)-(Oon(ifttted). 

(185-e) Sob. I, Alt. ua—Ol^aakidui Ohakcau 
lands— Possession of, by patnijiar. through' 
serviees lendered— Resumption of land— Dis- 
ooutinuauce of possession*^ Possession, Suit by 
patnidar for, Limitation for. Bee LIMITATION, 
No. 8, 46 Ind. Gas. 896. » 

(186) Arts, 142, 144'>-Buif for posseastoft— 
Burden of proof --Laches and acguiescenee, 
difference between. 

If a plaintiff olaims on tbe ground that he 
and his prudccessors have been in possession 
but have been dispoBscssed or have disoon tinned 
poHsession, tbe period for which the *iimitation 
runs is the date of dispossessiou or disoontinn- 
anoe, and the burden is on the plaintiff to show 
that he or bis predeoessoia-in-title have been in. 
possession within 12 years of the date of the ‘ 
suit and the article applicable is Art. 142 of 
the Limitation Aot. 

Whore there is a statute of limitation applic- 
able to tbe case, the objeolion of simple laohea 
does not apply until the expiration of the time 
allowed by the statute. But acquiesoenoe is a* 
different thing h means more than laches* If 
a p'lrty, who could object, lies by and know- 
ingly permits another to inonr an expense in 
doing an act under the belief, that it would not 
be objected to and so a kind of permifision may 
be said to be given to another to alter bis condi- 
tion, ho may be said to acquiesce. AppftO 
Charan v. Kyanae Ha, 4l Ind. Cas. 722. 
Maung Kin, j. 

(187) Arts. 142 and 144— Suit for .possession 
by patnidar— Amendment of plaint by addition 
of new lands — Limitation applicable. Bee 
Chowkidari Chakran Lands, No. 4, 41 
Ind. Cas. 728. 

(188) Arts. 142, 144— Distinction between 
artioles pointed out. See HINDU LAW 
(INHERITANCE), No. 6, 14 N.L.B. 82. 

(189) Art. 142. Bee Nos. 180 and 181, 

supta, 

(190) Art. 144— Possession,. Suit for — Burden 
of proof— Limitation. Bee ADVERSE POSSES- 
SION, No, 2, 40 Ind. Cas. 420. 

(191) Art. 144— Independent trespassers whe- 
ther oan taok on their periods of possession. 
Bee Adverse Possession, No. 7, 163 P.W.B, 
1918. 

(192) Art. 144 — Parjot, oharai and obarsaL 
dues if immoveable property. See IMMOVE- 
ABLE ProPEBTY, No. 1, 21 O.G. 119. 

(19§) Art. 144. See Nos. 38, 43, 101, 116-a. 
131, 133, 166, 164e, 169, 178, 186, 186. 187 
and 188, supra, 

(194) Art. 146. See No. 42, supra, 

(195) Art. 146 (a). Bee No. 93. supra, 

(196) Art, 14H-^Persons owning a poWion of 
the equity of redemption paying off the whole 
moAgage-Suit by remaining to-sharw to 
redeem'-Limitation^Mortgage and oHaOfe 
•^Transfer of ProperHt Aet.lTV of laSA. 
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8s, 95| 100*^Por8on taking soDclume posses- 
sion under a Court-sale of the wfiole, though 
interest of certain eo-sharer*s only .sold-^ 
Possession whether as eo-sharer or exclusive.^ 

Where» on 7tb May, 1890i in exeoution of a 
decree against two put of three brothers who 
had mortgaged their property, one. A, purported 
to • purchase the whole property, which he 
redeemed on 6th April, 1892, by paying off the 
nlortgage, and A, or persons claiming through ^ 
A, remained in sole possession of the property 
lor, 19 years from I9th April,, 1892, when A 
obtained possession through Court until the 
present auit by an assignee of the share of the 
remaining brother E was brought for redemp- 
tion of E’s one- third share of the property in 
the hands of A’s successor in interest : 

' That, under 8. 95 of the Transfer of 

Property Act, A obtained a charge on the one- 
third share of K, which not being a mortgage. 
Art. 14S of the Limitation Act did not apply to 
the suit. That suit, having been brought more 
than twelve years from the date when the 
charge came into existence and more than 
twelve years from the date when A obtained 
exclusive possession, was barred by limitation. 

Th^t, in the oiroumstances, the possession of 
A under a sale of the whole property was not 
that of a eo-Bharer of K and was ezolusive of 
him. Piirna Chandra Pal v. Baroda Pvo- 
lanna Bhattacharjya; 22 C.W.N. 637 » 45 
Xnd. Cas. 783. 

KlCHABDSON and WALMSLEy, JJ. 

References : — 26 B. 500, 14 A. 1 ; 38 A. 

540. 22, 

(197) Art, 148--- Usufructuary mortgage — 
Redemption — Purchaser of equity of 
redemption in part of mortgaged property. 
Suit by. 

A purobasor of the equity of redemption in 
part of the mortgaged property is entitled to 
redeem his own portion of the property within 
sixty years of the date of the mortgage from 
another person who having purohased another 
portion of the mortgaged property has redeemed 
the entire mortgage and is in possession of the 
entire property. The limitation applicable to 
a suit of this desoription is that provided by 
Art. 148 of Sob. I to the Limitation Act. All 
persons who have stepped into the shoes of the 
mortgagor are “ oo-mortgagors ” for all purposes 
and the rale of limitation provided by Art. 148 
is applicable to a suit by a purchaser of the 
equity of redemption in a part of the mortgaged 
property. Wazlf All v. All Islam, 16.A.L.J. 
740«40 A. 683-47 Ind. Cas. 833. 

Banbbji and Byves, JJ. 

References :^14 k, 1 (F.B.), Fr, 14A.L.J. 
41. Dist. 

(198) Art. 148. See No. 169, supra* 

(199) Art. 158— Applioability of article to 
psooeedings under 8* 13 or B. 14 of 43iv. Pro. 
Oode» e^OQiid eobedale. Bee ' Awabd, No. 8, 34 > 

103. I 


(300) Art. 164—** Duly served^ ** meaning 
Civ. Pro Code {Act V of 1908), 0. V, r. B> 
0. IX, r. 13 and O. V, r, 19. 

In 0. V, r. 19, Civ. Pro, Code, the phraio 
' duly served * means that the summons hap 
been served upon the defendant in such a way 
tb^t the defendant has knowledge of the suit ot 
that the Court may presume that he has such 
knowledge. That phrase * duly served ' oooar# 
ring in Art. 164 of the Limitation Act must 
also be oonstrued as meaning served in such a 
way as to giye the defendant information of the 
prooeedinge, i.e., ' duly served ’ as need in 0. Y, 
e. 19, Civ. Pro. Code. Keiarohaod Keshovjl 
y. Lakhamsl Ralil, 42 Ind. Gas. 611. 

Pratt, j.c. and Hayward, a.j c. 

(201) Arts. 165, 181— Application by judgment- 
debtors allegina that land more than that 
awarded by decree was made over to decree- 
holders— Interpretation of technical langu- 
age of statutes like that of limitation. 

i An application by judgmeat- debtors alleging 
that tbe land made over under the order of the 
Court to the deoree-bolder was very much in 
excess of the land affected by the decree is 
governed by Art. 181, and not by Art. 165 of 
the Limitation Act, 1908. 

Where the interpretation sought to be put 
upon the toohnioal words of a statute like the 
Limitation Act is arrived at by implication and 
by reference, tbo Court ought not to adopt* a 
oonstruotion which has a restricting and penali* 
Bing operation, unless it is driven to do so by 
tbo irreRiBtiblo force of language. Maong Tha 
y. Ha Pyu, U.B.B. (1918). lat Qr., 79-46 Ind. 
Gas. 333. 

SAUNDERS, J.c. 

References 38 A. 339, Appr, ; 35 A. 843 ; 
21 M. 494, Not F. 

(202) Arts. 166, 181— Application to set aside 
sale— Limitation. See SETTING ASIDE BALBf 
No. 2, 20 Bom. L.B. 926. 

(203) Art. 169 — Notice of appeal not served— 
Limitation for application for its rehearing 
dates from time of applicant’s knowledge of 
decree. See Appeal (General), No. 33. 96 
P.R. 1918. 

(204) Art. 180— Application for delivery of 
possession more than tJ^ree years after 
conUrmation of sale— Prior appHcatione 
dismissed for purchaser's default— Osneral 
order " deliver ” made on a prior applp, 

, cation preferred in time—Subseqitent dis^ 
missal of the same owing to purchaaer'e 

* failure to take delivery— Present appliea* 
tion, if can he treated as one for further 
execution of the prior general order— Appli, 
cation Mnder 0. XXI, r. 95, Civ. l^Om 
Code— If can result in a mere general order 
for dsliosry — Execution applications— Die* 
missal^ of— Effect on subsistence of attach- 
ment, 

Tbe sale to a deoree-holder auotion*pardia4er 
was oonflrmed on 16th January 1911. On the 
9th November 1912 and 4th December 1913, ha 
made applioatione for delivery olpossesBion, huh ' 
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they were both dismissed by an order, dated 
4th December 1913 on the ground that be was 
unable to identify the land. A third applioa- 
tlon made on 4th July 1913 resulted in an order 
** Deliver passed on the 7th July 1913 but on 
30th July 1913, the Court ordered on the ^ame 
petition No one to take delivery. Petition 
dismissed.” Finally on 16th April 1916, the 
purohaser again applied for delivery of posses- 
sion but was met with the plea of limitation 
under Art. 180 of Act IX of 1908. The fist 
Court overruled the plea. On appeal : 

Geld per Abdur Sahim, J. (Oldfield, J., 
eonlra)» — (i) That there being no evidence to 
show that the order of dismissal on 80th July. 
1918, was made after hearing the purchaser, it 
must be deemed a dismissal only for statistical 
purposes ; and 

(ii) that the application of 1915 might be 
treated as one for the execution of the general 
order for delivery made on 4tb July 1913 and 
being in that view merely a continuation of the 
prior proceedings was not barred by Art. 180. 

Held per Oldfield, J.— (i) That there was no 
xeason why the Court should not act on the 
presumption that official acta were properly 
done and the Court passed the order of 30th 
July 1913 on an adjourned date or after notice ; 

(ii) that there was nothing to show that 
there was any obstacle of granting relief beyond 
the respondent’s control ; 

(iii) that the prior applications had to be 
dismissed only on account of the purchaser's 
default ; 

(iv) that the prior proceedings cannot there- 
fore be held to have continued after the orders 
terminating them ; and 

(v) that the application of 1915 cannot 
therefore be regarded as a continuation of or 
subsidiary or incidental to any of the previous 
applications (a)* 

Also per Oldfield, J.— An order lor delivery 
made on an application under O. XXI, r. 95, 
Civ. Pro- Code, cannot be treated as a mere 
general order to be worked out in subsequent 
execution proceedings and an application for 
delivery under O. XXI, r. 95, Civ. Pro. Code, 
can in no sense be deemed an application for 
the further execution of a general order for deli- 
very made in prior execution proceedings. 

Per Abdur Rahim, J.— Whether the dis- 
missal or striking off of an execution proceeding 
has or has not the effect of pqtting an end to 
the attachment is one of intention to be 
determined upon the oiroumstanoes of each 
ase. • 

Per Oldfield, J.— The mere fact that an order 
on an execution application is worded '* dismis- 
sal ** is not decisive and the order will be treat- 
ed as merely suspensory, if the circumstances of 
the case justify the presumption that such was 
the Court's real intention. Handnr Subbayya 
y. Sri Raja Venkatramayya ^ Appa Bao 
Bahadur, 7 L.W. 16»(1918) M.W.N. 314-43 
Ind. Oas. 165. 

ABDUB BAHIM and Oddfibld; jj. 
JMsreftcss :-(a) S3 A. 13 ; 4 L.W. 113, F. ; 
SffT 884, Dtsf . ; 86 M. 568 : 31 A. 166. 2|. 


Limitation Act 

(904-a) Art. 180. See No. 183-0, supra* 

(205) Art 181— Rtijl on mortga^b^^Prelimi- 
nary dserss— Rias months fixed for payment' 
of mortgage-money-Application for decreo 
absolute — Dismissal of appUeaHon for 
default — Second application mare than- 
three years after accrual of right to apply* 
Under Civ. Pro. Code, a * final decree ' in a 
mortgage suit is a decree in the suit itself and 
an application for a final decree cannot be 
deemed to be an application in exeontion.i A 
second application cannot be regarded as a- 
revival of a previous application which ' was 
disposed of. A preliminary decree under 
O. XXXIV, r. 4 of the Civ. Pro. Code, was 
passed on August 37, 1908, and six months 
were allowed to the defendant to pay the 
mortgage- money. No payment having been 
made, the mortgagee applied for a deoree 
absolute on August 36. 1911. It was dismissed 
for default on April 9, 1912. On September 
10, 1913, a seooud application was made 
Held that the application was time- barred, - 
inasmuch as the right to apply under Art. 181 
of the first schedule to the Limitation Aot, 
aoorued within three years after the expiration 
of the time allowed by the deoree for the pay- 
ment of the mortgage-money. Ahmad Khan 
Y. Oaura, 16 A.L.J. 143»40 A. 935»43 Ind. 
Gas. 518. 

BICHABDS. C.J. and BANjSBJI, J. 

(206) Art. 181— Bevival of anteoedont appli- 
cation for execution, kept in Buspense by some 
lawful cause— Limitation. See EXBCUTIOH 
OF DEOBEB, No. 36, 3 Pat. L.J. 103. 

(207) Art. 181 — Applioation for final deoree 
under Civ. Pro. Code, O. XXXIV, r. 6— Com- 
putation of time to be made from date of final 
appellate preliminary deoree. Bee Finai^ 
Deobbe, No. 1, 31 O.G. 176. 

(208) Art, 181 — Applioation to oontinue suit 
— Applioation to oontinue abated suit. — Article 
applioable. Bee HINDU LAW (Revebsionbbs), 
No. 6, (1918) M.W.N. 883. 

(308-a) Bob. 1, Art. 181— Suit for pre-emp- 
tion dismissed on loss of title to property 
qualifying for pre-emption— Applioation for 
revival, Limitation for— Commencement of. 
See Pbe-EMFTION, No. 14-a. 47 Ind. Cas. 137. 

(309) Art. 181 — Article if controls period for 
which mesne profits claimable. Bee RESTITU- 
TION, No. 5, 3 Pate L.J. 367. 

(310) Arts, 181 and 182— Aforfyays sutf— 
Preliminary decree for sale passed after the 
new Civ. Pro, Code --Application for final 
decree — Limitation — Article appHeablSt 
what is— Civ* Pro, Code (V of 1908), 

0. XXXIV, r. 5. 

The preliminary deoree in a suit for money 
due on a mortgage was passed on 27th Sep- 
tember 1910 after the new Civ. Pro. Code oame 
into force and the money was made payable on 
or before 37th March 1911. Two applications 
for final decrees were made on 17tb Septembss 
1918 and 17th November 1914 which waca 
diemiSBed for non-payment of batta^ The ' 
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IiliiiUtHott let (1908)— (Coniiiiiiiii). 

^tMent applioatien foe Anal deeree was made 
on 6th Febraaept 1915. 

Held that* Art.' 181 and not Azt. 182 of the 
Indian Limitation Ant was appHoable to saoh 
applloationa for final deoreea in mortgage aaite 
after the new Civ. Pp. Code oame into force 
and that the present application was therefore 
barred by limitation (09 . Pattablrama Naldn 
T. Bnbvamanla ChettI, 7 L.W. 438a>45 Ind. 
Oae. 76. 

^Oldfield and Erishnan, jj. 

JSe/erences: — (a) 32 M.L.J. 455i F'.;39M. 
644. /).; 36 B. 32; 38 A. 21 ; 19 G.W.N. 473. R. 

(211) Arts. 181, 182 — Execution of decree— 
• Application of decree absolute for sale — Accrual 
' of right to apply. Bee OlV. PRO. CODE (1908). 

No. 92. 20 Bom. L.R. 481. 

(212) Arts. 181, 182— Preliminary decree for 
Bale under Tr. P. Act — Expiration of time fixed 
for payment after Oiv. Pro. Code oame into 

•force — Application for final decree or for execu- 
tion of decree proper procedure — Limitation. 
See Mortgage (Sale). No. 7. 35 M.L.J. 
194. 

(213) Arts. 181, 182— Application for restitu- 
tion if application for execution. See RESTI- 
TUTION, No. 6, 15 P.L.R. 1918. 

(214) Art. 181. See Nos. 31, 66. 201, 202. 
supra and 232-a, infra. 

(216) Art, 182 — In accordance with law — 
Application complying with Civ. Pro, Code 
{Act V of 1908), 0. XXI, r. 11— Subse- 
quent order for filing decree^Non-compli^ 
ance with. 

An application for execution of a decree was 
made on Ist March, 1916, but copy of the 
decree was not filed along with it. It, however, 
fulfilled 411 the requirements of 0* XXI, t. 11 
of the Civ. Pro. Code. Time was given by the 
Const for filing the copy of the decree, but it 
was not filed, whereupon the application was 
Btrock ofi. Another application was filed 
.within three years of the application of 1916 
bnt beyond three years of the previous applica- 
tion. Held that the application when filed 
having complied with all the requirements of 
'O. XXT, r. 11, was an application in accord- 
ance with law and saved limitation. Raghn- 
flandan Lai t. Badan Singh, 16 A.L. J. 87 » 
40 A. 209»43 Ind. Gas. 914. 

Richards, o.j. and banerji, j. 

(216) Art, 182— Sfsp-in-aid of sxecutionT- 
Application to transfer the deeree to the 
Court of a Native State for execution. 

An application made to a British Indian 
Oonrt to transfer its decree for execution to the 
Court of a Native State between whom and 
the British Government there exists an agree- 
nnent to execute each other's deoifees, is a 
dtep*in-aid of execution within the meaning of 
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LtmlUBoa let (l908)-(ConttotMii). 

Art. 182, Limitation Adi, 1908. JaafiMfS 
CoYlnd Bargopplkar x. Navain Krlshadji 
Kapgnpplkar, 20 Bom. L.R. 421«i42 B. 428 
«-46 Ind. Gas. 56. ^ 

Beaman and Heaton, jj. 

References M. 1069 (F.B.) ; 107 P. B. 
1881, R. 

(217) Art, 182— Aforfpapa decree-^Execution 
application^Pailure to describe guardian 
as such'^Whether such application proper 
according to law. 

Where notice of execution application under •• 
a mortgage decree was issued to all persona 
mentioned in the application including the 
guardian of a minor, although he was not 
described as guardian, held that the application 
was an application “ in aooordanoe with law 
within the meaning of Art. 182, Limitatin Act. 
Ram Lakhan Das y. Shankar Singh, 43 Ind. 
Gas. 519 (F.B.). 

RIOHARDS. C.J. and BaneRJI, J. 

(218) Art. 182— iSfep-in-aid of sxseuftoM— 
Execution application seeking relief not 
granted by decree^ whether ' in accordance 
with law,* 

Under the Limitation Act, the execution 
application must be one to execute the decree ; 
but, if the application contained a prayer that 
properties not included in the decree should be 
sold, the application cannot be considered as in 
accordance with law. Thlrumalal Kandan 
Kundala Nagayya Ramakrishna KadltY^eln 
samI Naleker v. Yaluthayammal, 43 Ind. 
Gas. 537 • 

SBSHAGIRI AIYAR and BAKEWELL, JJ. 

References 4 C.L.J. 141=33 G. 867 ; 13 B 
237, F. 

(219) Art. 182 — Oiv. Pro. Code^ 1908, 

0. XXXIV, r, 5 (2)— Applicafion for final 
decree for sale — Computation of time, 
whether to be made from date of confirma^ 
tion of preliminary decree by appellate 
Court or from such decree as passed bp 
original Court, 

Art. 181 of the Limitation Act governs an 
application for a final decree under O. XXXIV, 
r. 6 (2), Giv. Pro. Code, and the right to so 
apply arises on the expiration of the period of 
six months from the date of the original preli- 
minary decree and where an appeal has been 
preferred from the preliminary decree, the right 
to apply must be taken to aoorue from the date 
o* the appellate decree, even though the latter 
decree simply confirmed the decree of the first 
Gonrt. Subbavayulu Naldn v, Sundaravaja 
Naldu. 35 M.L.J. 607. 

ABDUR Rahim and Oldfield, jj. 

Referencss ;— 32 M.L. J. 446 ; 15 A.L. J. 784, 
F.; 16 Ind. Gas. 799 ; 31 M. 28 ; 15 M. 170» / 
Dist, 

(220) Art. 182— Decree against talukdar — 
Application to execute decree in absenoe of 
oertifioate— Exclusion of time from data of 
decree to date of application fpr oertifioate-^ 
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Limitotloa Aot (1906);— (Co»(«ttue<I). 

Applioation in aooQcdanoe with law. See EXE- 
CUTION OF Degree. No. B, 20 Bom. L. B. 
879. 

(321) Boh. I, Art. 182-~EzeQatioo applioation, 
not in aooocdanoe with law cequired by r. 11, 
O. XXI— Whether such defeotive applioation 
saves limitation. See EXECUTION OF Dbcbbe, 
No. 17, 44 Ind. Gas. 220. 

(322) Art. 183 — Applioation for ezeoution— 
Objeotion by judgment-debtor — Filing of list 
of witnesBos. See BTEP-IN-AID OF EXECU- 
TION, No. 9, 22 G.W.N. 1037. 

(923) Art. 182. See Nos. 86. 210. 211, 212 
and 213, supra, 

(234) Art, 182, cl, 2— Decree modified by High 
Court in revision if gives new start to 
limitation. 

A decree was passed on oonsent by the High 
Court direoting that the plaintiffs do pay to 
the defendant the price to be ascertained by 
the first Court of a oertain property within onq 
month from the date of the valuation baing 
made and that upon such payment the defend- 
ant do convey the property to the plaintiff. 
The first Court made the valuation and em- 
bodied it in a supplementary decree. An appeal 
from this decree was rejected by the High Court 
but in revision the said Court on 14th June 
1909 held that no supplementary deoroo should 
have been passed, and that the decree of the 
High Court became capable of execution one 
month after the making of the valuation, viz., 
on 12th January 1905. Tfao defendant applied 
for execution of the decree on 23rd August 1911. 

Held, that under ol. 2 of Art. 182 of the 
Limitation Aot, limitation ran from the order 
in revision passed by the High Court on 14th 
June 1909, which modified the decree of the 
first Court and the applioation was within time. 
Gavnpada Haidar v. Tarlt Bhnian Ray 
Ghoudhnry, 22 C.W.N. 158 = 44 Ind. Cas. 141, 
D. GHATTEBJEE aud CHAPMAN, JJ. 

References 9 C. 100 ; 16 C. 250 ; 18 C. W. 
N. 740, R. 

(225) Art, 183 (2) and (3)—** Where there has 
been an appeal'' construction of term in 
Art, 181 {2)-^ Suit dismissed for default — 
Application to set aside dismissal and for 
re hearing -v Dismissal of application-^ 
Order so dismissing if review of judg- 
ment as meant by Ar^ 181 (3). 

The exj^ession, where there has been an 
appeal ** in the last column of Art. 182 of the 
first schedule to the Limitation Aot mqans 
where there has been an appeal against a decree 
in the suit, and oanuot be held to include an 
appeal against an order made on an applioation 
to set aside that deoree (a). An order dismiss- 
ing an applioation lor tbe re-hearing or review 
6i a suit disjmissed tot default is not a review 
of judgment (b). Ra] Brljraj v. ^Nauratan 
JLal, 8 Pat. L. J. 119^44 Ind. Gas. 576. 
OBABfIBB, G.J. and SHABFUODIN, J. 

Sefereneea/.-^ia) 8 Q. 246, Not W. ; 16 B. 
198 1 31 0. 887, F. (6) 10 M. 67, JR, 


Limitation Aot <1908)— (Conftntfsd). 

(326) Soh. 1. Art. *183 (61— Exeeution of 
deoree, Lipiitation for— Deoree amount. Pay- 
ment .of portion of, ^by judgmenVdebtor, if 
•fresh starting point. *See LIMITATION, No. 4» 
45 Ind. Gas. 903. 

(327) Art. 182 (6) — Application to ezeouting 

Court to dismiss objeotiops to execution. See 
STBp-iN-AiD OF Execution. No. i, 16 A.L.J. 
704. ♦ 

(228) Art. 182. ol. 6— Application for payment 
out of money ^deposited in Court as security — 
Order for payment— Applioation if a step-in- 
aid of ezeoution. See STEP-IN- AID OF EXE- 
CUTION, No. 3, 36 M.L.J. 676. 

(229) Art. 182. eZs. (6) and {6)— Suit for 
arrears of rent in respect of separate tenancies 
— Passing of single decree-^Exeeution applica- 
tion in respect of one tenancy — Saving of limita- 
tion. Dhlrendra Nath Sarkar v. Niichinta- 
pore Co., 36 Ind. Gas. 398 = 26 C.L J. 118 = 22 
C.W.N. 192. See Final Part, 1916, Col. 1017 
and Col. 631 of Final Part. 1917. 

(230) Art. 182, cl. 6 — Decree — Execution- 

Step in-aid — Time runs from the actual 
issue of notice and not from the date of the 
order issuing the same, • 

Under Art. 182, ol. 6, Limitation Act, in the 
case of an applioation for the eze6uiiou of a 
deoree, time runs fropi the date on which tbe 
notice was issued, and not from the date on 
which the order issuing the notice was passed. 
Nilkanth Laxman JoshI y. Ragho Mahadu 
Pavale, 20 Bom. L. B. 351 = 42 B. 553 = 

45 Ind. Cas. 559. 

BEAMAN and HEATON, JJ. 

(231) Art, 182 {S)— Execution of decree— 
Limitation, starting point for, 

Tbe expression “ the date of tbe issue of the 
notice ooourring iu ol. (6), Art. 162, Limita- 
tion Aot, means the date on which the notice 
actually issued from the office of tbe Court, 
that is to say, the date on which it is signed by 
the Sberistadar in the name of the Gouct. 
Shaikh Khoda Bukbih t. Bahadur All, 3 
Pat. L.J, 286. 

ROE and IMAM, JJ. ^ 

Reference 1 C.W.N. 1917 (Patna) 52, F. 

(232) fich. I. Art, 182 (6)— ''Date of issue of 
notice, ” meaning of —Patna High Court, 
whether bound by view of Calcutta Bigh 
Court, 

The * date of issue of notice ’ means the date 
on which tbeoiotioe actually issued from the 
office of tbe Court, that is to say. the date on 
whioh it is signed by the Sberistadar in the 
name of the Court. 

The view of the High Court of Oaloutta is 
binding on the Patna High Court, in the 
matter of oaloulating limitation, as the pleaders 
have been so oaloulating in making applioation 
for execution. Khoda Bukih t. Bahadur Alt,., 

46 Ind. Cm. 20-9. 

Bob and Imam. JJ. 

Reference 86 Ind. Cm. 999, B, 
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DIOBST 07 OASttB. 


LivlUttoo Ui (imh-iOcmelud0d), 

(939-a) Arts. 189 find lSi*^Apphcabiltty 
Decre$ aalisfled by attachment and exeeutvm 
0 / another decree in judgment-debtor's 
f avour pending appeal’^Satd decree set aside 
in at^al-^Fresh application for execution, ' 

A obtained a decree against B for oosts and he 
applied for ezeoution and attached a decree 
which B obtained against a third person. 
Then A proceeded to execute the attached 
decree and got his oeoree satisfied with the 
proceeds thereof subsequently the attached 
decree was set aside in appeal which was 
pending at the time and A had* to refund the 
money. Thereupon A applied to execute his 
decree against B. 

JBeld, that the application was in form and 
substance an application for the execution of 
• the decree and Art. 182 of the Limitation Act 
applies to the case and not Art. 181. Sundar 
Lai y. Banarsl Das, 45 Ind. Gas. 531. 

Tudball, J. 

(233) Art. 182 (6). Bee No. 35, supra, 

(234) Art, 182 and S, 20 — Oral application 
for step-tn-aid, what amounts to-- Civ, Pro, 
Code, O. XXI, r, 2, els. 1 and 2 — Part- 
payment. Maillamany tfudallar y. Sethu- 
■warn! Alyar. 22 M.L.T. 115=33 M.L.J. 219 
-(1917) M:W.N. 501S-41 M. 261, See Final 
Fart, 1917, Col, 622. 

(235) Art$ 182, ExpL I— 'Joint decree against ! 
several persons^Appeal by two out of stLch 
— Appeal dismissed with costs— Execution 
of decree for appellate costs against them— 
No further application within three years— 
Limitation, 

B obtained a decree for possession and costs 
against K, D and certain other persons jointly. 
Out of these defendanis K and D appealed to 
the High Court and their appeal was dismissed 
with costs. D held a decree against 8 and in 
execution thereof he aitacbed the decree in 
favour of B against himself and his oo- 
judgmenC'debtors. D executed the decree from 
time to time and realised various sums, and 
eventually it was held that the first Court’s 
decree had been satisfied. B had applied for 
execution of his decree for costs obtained in the 
High Court in 1907. In this interval B had 
been adjudicated an insolvent and the Official 
Assignee transferred the decree in favour of S 
to M. M applied for execution on foot of the 
High Court’s deoree : — Held that the applica- 
tion was time-barred having been made more 
than three years from 1907* Ohulam Muhl- 
nd-dln Khan v. Dambar Sln^h, 16 .A.L.J. 
109-40 A. 206. 

RIOHABDS, C.J. and BANERJI, J. 

Liquidation. 

(1) Company-^ Appeal from order of liquidate 
ing Judge dismissed as barred by limitation 
Seview of order by iiquidattng Judge if 
valid— Leave to file regular stft( in respect 
of matter decided by liquidating Judge, if . 
con be given. 


Liquidation— (Conclurfed). 

After an appeal from the* order of a liquidate 
ing Judge refusing to give preference to a 
particular debt was dismissed by the Okiof 
Court as barred by limitation, the unsucoessfal 
oreditors applied to the liquidating Judge Ibr 
leave to bring a regular suit to get a decree 
declaring their claim to be entitled to priority 
ovtf*other claims. Held that, after the dis* 
miisal of the appeal from bis order, the liqui-. 
dating Judge oould not review it and that the 
question having been settled by him could 
not be re-opened by a regular suit. Klihen 
Daa V. Official LIqoldatoP, 40 P.B. 1918-60 
P.W.R. 1918-45 Ind. Oas. 84. 

GHBVIS and BHADI LAL, JJ. 

(2) Company put into liquidation after insti- 
tution of srit-— Leave to continue suit when 
will be granted. See COMPANIES ACT (1913) , 
No. 2, 93 P.B. 1918. 

(3) Company in liquidation — Pro-note taken 
by liquidator for money due towards shares— 
Suit on pro-note, Dismissal of, on merits— 
Liquidator’s right to fall back on original cause 
of action— Inoompetency of Liquidation Court 
to re-consider question — Merger of original 
oontraot into pro-note and novation of oontraot. 
See BES Judicata, No. 42, 87 P.W.R. 1918. 

LI I Pendens. 

(1) Civ, Pro, Code (Act V of 1908), 8s, 47, 
151, 0. XXI, r. 2 — Payment out of Court 
to decree-holders— Uncertified payment-^ 
Executing Court or a Court hearing suit 
prevented from recognising payment— Plea 
of fraud not raised by judgment-debtor 
cannot be allowed to be raised by his 
assignee after many years— Inherent powers 
of Court to reopen transactions on the 
ground of fraud — Transfers pendente lite 
—Transfer of Property Act (IV of 1882), 

8, 62. 

The plaintiff held an unregistered mortgage 
for Bs. 30 executed by M in 1884, on whioh he 
obtained a deoree in 1899 and, in execution, 
purchased the mortgaged property himself at 
a Court-sale in 1901. He also obtained formAl ' 
possession but not actual possepsion, which was 
with defendant No, 1, who was subsequent 
mortgagee with possession. M had mortgaged 
the property to defendant No. I by five regis* 
tered mortgages in 1892, 1697, 1898, 1699 and ; 
1900 and bad placed him in possestrion of the 
property. In 1903 M sold her right in the pro- 
perty to defendant No. 1. Defendant No. 2 
was a purchaser from defendant No. 1. The 
plaintiff sued in 1912 to recover possession of 
the«property, or, in the alternative, to redeem 
the subsequent mortgages executed by M. The 
defendant resisted the suit on the ground that 
the mortgage debt of 1884 having been satisfied 
in 1900 by M, the deoree and the sale in the 
suit of 1901 were fraudulent. The plaintiff 
contended in reply that the question of frand in 
the exeoutaon of the deoree oould not be investi- 
gated upon a vague plea of fraud in the written 
statement in a redemption snit and that the . 
plea of satisfaction of the mortgage deorea ^ 
prior to the Court-sale oould not be GUtertaioed, ^ 
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Lli Peodeni— (Coneinued). 

since the adjustment had not been oeitified, in 
view of the piovUiona of O. XXI. t, 2 : 

fiefi, (1) that, under the provisions of B. 47 
of the Oiv. Pro. Code, a question relating to the 
satisfaction of a decree was a question arising 
in execution, which must be tried by the 
executing Court under that eectinn, or. at 
the discretion of that Court, by suit, in di'^her 
of which oases the Court would be a Court 
precluded from recognising the adjustment ; 

(2) that it was very undesirable that the 
defendant should by tho plea of fraud bo per- 
mitted after the lapse of many years to call in 
question a title acquired at a Court-sale, which 
was never oballenged by the iudgment-debtor, 
though she was alive at the time of the trial of 
the suit ; 

(3) that, though the Court had inhereut 
powers to allow, in a proper oaae, the investiga- 
tion of a question of fraud in order to prevent 
injustioe, there was no question of injustioa 
here, for any investigation of title prior to 
defendant No. I’s purchase in 1903 would haye 
disclosed the decree and Court sale in the mort- 
gage suit of 1899 ; 

(4) that the mortgages of 1899 and 1900 
cffeoted daring the prosecution of proceedings in 
the suit of 1899 were ineffeotual as against the 
plaintiff ; 

(51 that the plaintiff was entitled to redeem 
the first three mortgages in favour of defendant 
No. 1. as the purchaser of tight, title and 
interest of M, who was entitled to redeem them 
tkt the date of the Court-sale. Ifopu v. Haian, 
20 Bom. L.B 929. 

SCOTT, O.J. and BHAH, J, 

References 19 G. 683 (P.C.) ; 22 B. 939 ; 
0898) Bom. P J. 386, B. 

(2) Award during pendency of attachment — 
Purchase in execution sale under attach'^ 
ment — Award, if private transfer-- Pur- 
chase in execution sale, if subject to decree 
on award— Civ Pro Code, 1908, S. 61. 

8. 64, Civ. Pro. Code, 1908, avoids only 
private transfers, and not au award, which is 
made after an attachment but long before the 
execution sale under the attachment ; such an 
award cannot be treated as a private transfer, 
as it only recognises a prior existing title ; an 
attachment creating no title, a purchase made 
in an execution sale under suoh attachment, 
must be taken to be subject to the rights 
created by the decree passed upon, the award. 
Kail yiiwanathan Ohettlar ¥. Ramaiawmy 
Athitha Nadar, 36 M.L.J. 141»8 L.W. 683 b 
24 M.L.T. 477. 

SFENCSB and Kribhnan, JJ. 

(3) Transfer of Property Act, 59— Mort- 

gage sutf, Pendency of— Agricultural lease 
during pendency of suck suit— Validity of 
leaaeSurden of proof. 

During the pendency of a mortgage suit, the 
mortgagor executed a patU in favour of the 
^fendaiit, recognising him as an oooupanoy 
tpnant. Held that the harden of showing that ‘ 
the rights of the foreclosiug mortgagee were not 


Lli Pendeni— (Concfttdsilj. 

affected by the lease, within the meaning of 
S. 62, Transfer of Property Aot, lay on the 
defenjdantr whether a fresh lease of fields that 
had recently been sfirrenfered is or is not an 
aot of ordinary management afleoting the rights 
of lessor’s suooessor must be decided by the 
oiroamstaDoes of the case. Bhrl Oaneih ¥• 
Pandovang. 14 N.L.R.483»46 Ind. Gas. 762. 
Batten, aj.c. 

References 15 C P.L.R. 6 ; 6 N.Ii.B. 140 ; 
7 M. 96, B. 

(4) Doctrine of, if applicable to lease by 
ijaradar after expiry of ijara and during 
pendency of ejeotment suit— Transfer of Pro-* 
penty Aot (1882), 8. 52. See LANDLORD AND 
Tenant, No. 62 /, 47 Ind. Gas. 366. 

(5) Decree for execution of lease in suit for' 
Bptoific performance of agreement to lease— 
Transfer of suit property thirteen days after 
decree -^Execution of lease ‘-Transfer whether 
affected by rule of lis pendens. See RELIN- 
QUISHMENT OF Portion op Claim, No. 2, 
14N.L.R 176. 

(6) Applicability of the doctrine — Alienation 
of property pendente Zife— Gompromise entered 
into between parties— Whether decree can be 
passed in terms of oompromise so as to affect 
the interests of alienee pendente lite. See 
Transfer op Property act, No. 18, 43 
Ind. Caa. 602. 

(7) Nature of, explained. Bee TRANSFER 
OP Property act, No. 20, 7 L.W, 104. 

Loan. 

Advance of money to finance litigation— 
Agreement to share in property on Bucoess— 
Transaction if a loan — Default to pay full 
amount— Refund of amonnt actually advanced. 
Lender if entitled to — Loan charged on pro- 
perty-' Default by lender — Lien in respect of 
money advanced. See CONTRACT, No. 8, 47 
Ind. Cas. 663. 

Loans Limitation. 

Bee Pun. ACT 1 OF 1904. 

Local Authority. 

Jurisdiction of Civil Courts to determine 
legality of imposition of tax by. Bee PUN. AOT 
111 OF 1911 (Municipal), No. 2, 74 P.L.R. 
1918. 

Local Boards. 

Bee Mad. act V OF 1884. 

Local InveslIgatloD, 

Local investigation, unsatisfactory— Appel- 
late Court not bound to order fresh investiga- 
tion— Deoision of appellate Court— Powers of 
High Court. Bee POSSESSION, No. 4, 46 Ind. 
Gas. 408. 

Lost Grant. 

Presumption of^ Principles governing. Bee 
Easements act, No. j, 20 Bom. L;B. 398. 

Lnnaoy Aot. 

See ACT IV OF 1913. 
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ttadtM City HoBicipAllty. . 

swMad. act m of’i904. ■ 

■•dm GItll Cowto. 

See Mad. AOT III*0F 1873. 

ttftdrai Court of Wards! 

See Mad. act I OF* 1903. 

Madras Hereditary Village Offices. 

See Mad. ACT III OF 1895. 

• • 

Madras Irrigation Cess. 

See Mad. ACT Vll OF 1883. 

Madras Land Encroachment. 

' See Mad. act III OF 1905. 

Madras Land Estates. 

See Mad. ACT I OF 1908. 

Madras Land Improrements Loans. 

See Mad. act XIX OF 1883. 

Madras Local Boards. 

See Mad. act V OF 1884. 

Madras Prdprletary Estates Village Ser- 
vices. 

See Mad. ACT II of 1894. 

Mahar Vatan. 

Bait by villagers for iDjunotion restraining 
mahars from taking away skins of dead animals 
—Right BO to take claimed by mahars as vatan 
—Suit if oognisable by Civil Court. See 
JUBISDICTION (OP CIVIL COURTS). No. 1, 
20 Bom. L.R. 993. 

Mahomedan Law. 

1.— GENEBAIi. 

2 — ACKNOWLEDGMENT. 

3. — ALIENATION. 

4. — DIVORCE. 

6. — Dower. 

€.— Gift. 

7. — Guardianship. 

8. — Husband and Wipe. 

9. — inheritance. 

10— Legitimacy. 

11.— Maintenance. 

13.— Marriage. 

12-a.— M inority. 

13. — Pre-emption. 

14. — BUCOESSION. 

16.— Wakp. 

1.— General. 

<1) Xasi, Ofiee of, not hereditary^Kani, 
Grant to, Construction of^Presumption--’ 
Grant not heritable and divisible. 

The office of Eazi is a public offioe«of high 
repute, but it is not hereditary, though its 
devolntion often follows a line of inheritanoe. 

48 


Mtibomedaa Law^iConHnusd). 

1.— General — (Concluded), 

In oase of a grant to a person as Kazi of a 
place, it is safe to presume that the primary 
purpose of the grant was to furnish emola* 
ments for the office of the Kazi, and though 
the words ** for maintenanoe were added, 
they. were never intended to divert the grant 
from its main purpose so as to make it herit- 
able and divisible. Mohammad Jafar Alt v. 
Mohammad Turab All, 46 Ind. Cas. 853. 
8TANYON, A.J.C. 

(2) Mopla in Burma, if governed by. or 
Marumakkathayam law— His self- acquisition. 
Devolution of. See MARUMAKKATHAYAM 
Law, 46 lod. Cas. 792. 

2.— Acknowledgment; 

Mahomedan Law — JIfarrtaye and legitimacy 
— Acknowledgment with intent to confer 
legitimacy — Such acknowledgment if 
effective when illegitimacy established^ 
* What ts necessary to establish legitimacy— 
Marriage and semblance of marriage, if to 
be disproved — Concubinage if semblance of 
marriage — Acknowledgment for coUaierci 
object, if sufficient— Oxms of proof — Re- 
pudiation of acknowledgment, if possible. 
Under Mahomedan Law, acknowledgment 
cannot establish the legitimacy of a ohild 
proved to be illegitimate. It is only when it is 
uncertain whether there was marriage or not or 
legitimacy or not that aoknowledgments are 
efiectual to establish legitimacy (a). 

In a suit by H for recovery of the estate of a 
deceased Mahomedan A as the latter’s son and 
Bole heir, H’s legitimacy being challenged : 

Held, on the evidonoe, (per Sanderson, C,0,, 
and Chitty, J,), that the alleged marriage 
between H’s mother and A bad been disproved 
and H proved to have been the illegitimate son 
of A, and no acknowledgment by A of H’s 
legitimacy could, in such ciroumstanoes, confer 
legitimacy on H. 

Per Woodroffe, /.—Disproof of both a mar- 
riage and a semblance of marriage is necessary 
lO invalidate an acknowledgment valid in other 
respects. 

That though the plaintiff had failed to prove 
marriage, the defendants had jiot disproved 
both the reality and semblance of marriage so 
as to establish that the plaintiff was the iasoe 
f Zina. * 

Psr Chitty, /.— Gononbinage is not “ a sem- 
blance of marriage ” in the contemplation of 
Mahomedan Law. 

Woodroffe, /. — If mere oononbinage is estab- 
.ished, there js ez-hypothesi neither marriage 
nor semblance of marriage which a proved 
concubinage excludes (b). \ 

The evidenoe showing that A had acknow- 
ledged H as hiB son ” for the purpose of getting 
lim admitted into certain educational institu- 
ions and had made similar aoknowledgments 
10 others for the purpose of proonring H*8 
marriage with a ward of the Court of Wards. 
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Mabomedaa Law^^iOoniinued). 

— — 2.— Aokaowledgiiieat-*(CoKcItt(2eii). 

Held {per curiam ), — That these were acknow- 
ledgments with the intention of oonferring 
legitimacy. 

Per Woodroffe and Chitty, JJ,—An acknow- 
ledgment, OQoe made and proved, cannot be 
rebutted. It cannot even be repudiated by the 
man who made it. 

Woodroffe, J, — The plaintiff had not estab- 
lished an acknowledgment in the sense of a 
clear intention to confer legitimacy on the 
plai|itifi. If he had, it might have been held 
that the defendant had not disproved marriage 
or semblance of marriage to rebut such valid 
acknowledgment. Hahlbur Rahaman Ghau- 
dhori y. Altai Alt Chaudhurl, 23 G.W.N. 1 
(F.B.). 

Sanderson, c.j., Woodroffe and 
Chitty, jj. 

References :^ia) 11 M.f.A. 94 (113) ; 8 M.I. 
A. 136 (139) : 9 r.A. 8 = 8 C. 422 ; 10 A. 2H9 ; 
27 C. 801 ; 9 G.W.N. 352 ; 43 T.A. 2l9=«2rC. 
W.N. 130, Cows. (6) 10 A. 289, JS. 

3.— Aitenatloii. 

Mars-ul-maut, doctrine of — Applicability % 

Where a trsnsaotiou purports to be a sale, 
the doctrine of mars ul maut does not apply to 
it : while if it is a wagf created when the waqif 
was suffering from death illness, it ia valid to 
the extent of a third ; and that if it is a gift, it 
cannot take effect at all. Fazal Ahmad y. 
Rahim filbl, 16 A.L.J. 158 = 40 A. 238. 
Richards, o.j. and banebji, j. 

A.— Divorce. 

(1) Post-nuptial agreement by husband not to 
take another wife and delegation to wife of 
power of divorce on breach — Validity — 
Breach of agreement, followed by husband's 
suit for restitution of conjugal rights — 
Divorce given after suit by wife, if valid. 

A post-nuptial delrgation of the power of 
divotoe is valid under Mahomedan Law. 

Where by a kabinnamah executed after the 
marriage, the husband undertook not to take a 
second wife without the wife’s permission and 
delegated to her the power of " giving three 
taluqs in oaee of violation of the said amongst 
other conditions “whenever she ohocse” and 
afterwards having taken a second wife without 
the first wife’s permission sued the latter for 
restitution of conjugal rights, whereupon she 
gave herself the three divorces according to 
Mahomedan Law : 

Held, that the authority to divoroe was 
validly given and exercised and the suit must 
fail. SalDuddln v. Sin. Latlfenneiia Blhl, 22 
G.W.N. 924. 

FLETCHER and SHAMBUL HUDA, JJ. 

(2) Kabinnamah— Failure by husband to 
comply with terms— 'Right of wife to divorce. 
Bee Mahomedan Law (Dower). No. i, 
48 Ind. Cbb. 17. 


Aiahomedaa Lftw^iCcniinugd)^ 

8.— Dower., 

(1) EaJbinuamab— Futfure by^ huaband ia 
•comply with .terms— RipAt of wife to 
divorce^Right to dower. 

Where a husband failed to comply with 
terms of kabinnaritahf wife is entitled to 
divorce her husband and claim dower. SoltaD 
Ahmed v. Bair a Khatun, 43 Ind. Oas. 17. 

Ghattebjea and Richardson, jj. ' 

(2) Dower debt. Release obtained by husband 

in consideration after handing over certain 
properties to wife— Gift— ’Sufficiency of 
consideration. ' 

Where a Muhammadan husband obtained a 
release from the payment of the dower money 
by banding over oertain properties to the wife, 
then there was sufficient oousideration for the 
deed. Inadequacy of oonsideration does not 
iuvalidate such a transaction, Abdul Majtd 
V. Khalil Rahman, 46 Ind. Caa. 355. 

Fletcher and Shamsul Huda, jj. 

(3) Relinquishment of right to dower by c 
Mahomedan lady of 15 years of age-- Age 
of majority according to Mahomedan Law 
— Indian Majority Act (IX of 1876), 8, 2. 

Where a Mahomedan lady of 15 years of age 
relinquished her right to dowpr when her 
husband was dying and subpequently sued to 
recover it, held that she was uot acting * in 
the matter of dower ’ when she said that she 
gave up her rights to it, that the ordinary law 
of the land regarding age of majority applies 
to renuDoiatiou of dower, that the exception 
mentioned in 8. 2 of the Indian Majority Act 
does not bind her (a). Abidhoonlsa Bibl 
Ammal v. Muhammad Fathl Udlnl Sahib, 
23 M.L.T. 78 = 35 M.L.J, 468 = (1918) M.W.N. 
246 = 41 M. 1026=44 Ind. Gas. 293. 

Seshagiri aitar and Napier, jj. 

References \— [a) W. R. 212 ; 2 N. W. P. 
327. R. ; 22 B. 430. Diss. 

(4) Wife's right to prompt dower is not 
subject to condition. 

The prompt dower may be realized by the 
wife at any time before or after oonsumma- 
tioD (a). Muiairamat Mawab Blbl V. 
Muhammad Din, 28 P.L.R. 1918=100 P. W. 
B. 1918 = 45 Ind. Gas 893. 

Scott-Smith, j. 

Reference 30 B. 122, R. 

6.-61ft. 

I) Elba — Musha — Custom — Authoritative- 
statement— Custom not pleaded in Utiga^ 
lion— Relevant evidence— Documentary 
evidence conflicting— Court of appeal in 
matter of conflict of evidence— Burden of 
proof— Benami transaction — Surrounding 
circumstance— Witness, reliability of, how 
judged— Purdanashin lady — Deed, exeeu^ 
tiqn of— Family settlement* 

Sanderson, C.J.— Where the dooomentaiT . 
evidence is conflicting, great Weight Bhonl4 , hit;; 
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M^hoiftedka Law^iOon^ued), 

' giyen to the opinion of tbe learned Judge wh< 

baa seen and beard the witaesses. 

• 

The Court of appeal would be more un will 
ing to set aside a judgment of the lowei 
Court, especially if there was a oonfliot 6l 
evidence, than in a fiase tried on written 
evidence where the witnesses were not befori 
the Judge, because of the opportunity afford 
ed of judging how far the witnesses were 
worthy of credit (a). , 

Jdookerje^, J. — Tbe burden lies on the 
appellant to satisfy the Court that the finding 
of the trial Court which he assails is not 
auppoited by tbe evidence on tbe record (b). 

• Woodroffe and Mnokerjee, JJ» — Whether a 
witness is reliable or not may be judged, not 
merely from demeanour but also from the 
mode and manner in which the answers are 
given. 

Reference may legitimately be made to the 
ifork of Mr. Crookes on Oastes and Tribes of 
the North-Western Provinces and Oudh as an 
authoritative statement of customs prevalent 
among the Eraki sect of Mahomadans. 

The fact that a custom wis not pleaded in 
litigations between members of the community 
where it might have been pleaded, is relevant 
evidence, and tbe question of its relevancy is 
not afieoted by the oiroumstanoe that some of 
these suits were still pending in Courts at the 
time of the trial. 

Mooketjee, J.— *1d a case of gift by a Mabo- 
medan, when it is alleged that tbe transaction 
was fictitious, the Court has to rely upon the 
surrounding ciroumstanoes contemporaneous 
with the gift and the subsequent conduct of 
the parties concerned. 

Mookerjee, J> {Sanderson, C J,, dissenting), 
gift of a house by a Mahomedan donor to 
two of his sons, one of whom is adult and the 
other is a minor and the adult (son takes pos- 
session of it, is absolutely void. 

Mooketjee, J, {Woodroffe, J., expressing no 
opinion).— Under the Mahomedan Law as admi- 
nistered by British Indian Courts whero the 
subject of the gift is incorporeal property not 
susceptible of physical posHession, a gift thereof 
may be completed by such transfer of control 
as may be appropriate and possible in the 
circumstances (c), 

Tbe doctrine relating to the invalidity of gifts 
of musha though not favoured, oannot'altogelher 
be ignored or repudiated (d), ' 

Sanderson, 0,J, — A gift to two donees, one of 
whom is an adult and the other a minor, but 
not in the guardianship of the donor at the 
time of the gift, is valid. Where the adult son 
aooepta the gift for himself and his minor 
brother at one and the same time and thereby 
places himself in the positiod of trustee or 
guardian for his brother, and oonsequently the 
donor will not take seisin of the property for his 
minor son, no * confusion ’ will arise. > 


Mabomedan JLaw^{C(mUnued), 

— 6.— Gift— (Oowfinued). ^ 

According to Mabomedan Law, seisin or 
actual possession is not necessary to complete 
the beba and the donor must evince his inten- 
tion of making a complete transfer of the owner- 
ship in the property from himself to the donee 
by plflfkfing the latter in a position to enjoy it 
beneficially, or to make use of it consistently 
with its purpose, and in considering this ques- 
tion, the relationship of tbe parties must be kept 
in view. In other words to be in a position to 
take possession is tantamount to taking posses- 
sion ; and to place the donee in a position to 
take possession, is equivalent to delivery of 
poB^iCssioD — similarly investing with authority 
for that purpose is equally sufficient. 

Per curiam, — A custom muse be ancient, 
certain and reasonable, and being in derogation 
of the general rules of law muss be construed 
Btriotly (e). 

Sanderson, C‘J» — There is no absolute rule 
of tHw that a purdanasbiu lady must have inde- 
pendent advioe. The possession of independent 
advice or the absence of it is a fact to be taken 
iuto oonsideration and woll weighed on a review 
of tbe whole ciroumstanoes relevant to the issue 
of whether the grantor thoroughly comprehend- 
ed and deliberately of her own free will carried 
out the transaction. If she did. the issue is 
solved and the transaction is upheld, but if on 
a review of tbe facts which include tbe nature 
of the thing done and the training and habit of 
mind of the grantor as well as the proximate 
ciroumstanoes allecting the execution, tbe con- 
clusion is reaobod that tbe obtaining of inde- 
pendent advioe would not really have made any 
difference in the result, then the deed ought to 
stand (/), 

Mookerjee, J, — Whore the person who seeks 
hold a purdanashin lady to the terms of her 
deed is one who stood towards her in a fidnoiary 
oharaoter or in some relation of personal ooD- 
fidenoe, the Court will act with great caution 
and will presumo confidence put and infiuenoa 
exerted. Whero the person who seeks to enforce 
the deed w.)s an absolute stranger and dealt 
with her at arms length, the Court will require 
tbe confidence and icfiuenoe to oe proved 
ntrinsically. 

A Court will not be inclined to set aside a 
deed by a purdanashin lady, whefe tbe lady is 
proved to have been of business htibits, to have 
been literate and to have porsess'ed capacity to 
judge for herself. 

A sUtlement of a disputed hr doubtful claim 
s a valid and binding arrangement which the 
parties thereto are not permitted to deny, ignore 
or repudiate. This principle is not applicable 
lO a case where, the party does not assert that 
.hero was a compromise to put an end to 
dispute and to terminate or avoid litigation, and 
hat tbe consideration for the compromise was, 
not tbe saorifiod of a right, but tbe abandonment 
3f a claim. Mariam Btbee v. Shaikh Muhltm- 
mad Ibrahim. 28 O.L.J. 306 (F.B.). 

8ANOBBSON, O.J., WOODBOFFB aud^ 
MOOEEBJBE, JJ. 
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Mabomtaan Law^{Continued), 

6.— Gift— (Con^iniwd). 

Beferences (a) Colonial Security ▼. Massey, 
(1896) 1 Q. B. 38, B. (6) 23 C. L. J. 190 (204) 

43 C. 833, B. (e) 3 1. A. 367 « 15 B. L. B. 67. 
B, (d) 30 M. 619 ; 35 C. 1«34 l.A. 67«6 0. L. 
J. 696, B. (e) 3 l.A. 359 (285). B. (<) 36 A. 
81 (91) -41 1. A. 23-19 C.L.J. 173, F, ‘ 

(2) Heba-bil-ewaB—TIrans/er of Property Act 
(IV of 1882). a. 11. 

Tho ordinary rulca applicable to gifts apply 
to the Mahoraedan Law like any other system 
of law and a gift under a hsba-bil-ewaa is not 
invalidated by an invalid condition being 
attached to it. Niamatannesia Blbl v. Hoi- 
eenuddln Nazir, 22 C. W. N. 513-27 G. L. J. 
612-45 lud. Cas. 601. 

Fletcher and shamsul Huda, jj. 
Beference :>'17 G. L. J. 173, Expl. 

(2-a) Marz-ul-maut*— (7i/f to heirs during 
marz-ul-maut — Hiba-bil-ewaz, whether 
effected by marz-ul-maut— Trans/er in^ieu 
of dower debt, nature of. 

Under the Muhammadan Law the tests of 
more are :—(l) Was the donor sufiet- 

ing at the time of the gift from a disease which 
was the immediate cause of his death ? (2) Was 
the disease of such a nature or character as to 
induce in the person suffering the belief that 
death would be caused thereby or to engender 
in him the apprehension of death ? (3) Was the 
illness such as to incapacitate him from the 
pursuit of his ordinary avocation or standing 
up for prayers, a circumstance which might 
create in the mind of the sufferer an apprehen- 
sion of death ? (4) Had the illness continued 
for such a length of time as to remove or lessen 
the apprehension of immediate fatality or to 
aooustom the sufferer to the malady ? 

Where a lady who was suffering from dropsy 
and other complicated diseases, was unable to 
rise and say her prayers and used to say that 
she would not live and subsequently died of 
the disease : 

Bold, that the disease from which she died 
was what is technically known in the Muham- 
madan Law as marg-ul-maut ia), 

A disposition made at a time when the 
disposer is suffering from a disease which is 
teohmoally, called mare-ul-maut or death 
illness stands so far as its legal effect is con- 
oerned, on the same footing as a testamentary 
disposition (5). 

A deed executed in consideration of a vailuable 
ring and a volume of the Holy Quran is a 
hiba-biUemae. " 

In a hiba-bif-etoae the delivery of possession 
is not neoessary for its validity nor deed there 
be adequacy of consideration, tot there must be 
an actual payment of consideration by the donee 
and a bona fide intention on the part of the 
donor to divest himself in prce^enli of the pro- 
peity and confer it on the donee (e). 

A hiba-bilewas is not a sale but a kind of 
g[ift. Muhammadan Law divides gifts into 
4hzee classes— (1) a gift pure and simple ; 
<2) a hiba-bilewas ot a gift for oonsldeiation or 


Mabomedan Law^iOonUmud )* " 

6.— 01ft— (Confinusd),' 

return r(3) a hiba-ba shart-^l-efoae, that ie, a 
gift conditioned u{(bn a ponsideration to be paid 
in future in return for the gift. In hiba-biU 
ewae, the consideration need not be adequate 
whereas in a sale the consideration must be 
sufficient and adequate. 

Mare-ul-maut as afieoting the validity of a 
hiba applies both to a hiba pure and simple and 
to a hiba^bil-ewas id). 

It is essential lor a valid gift nodet the 
Muhammadan Law that the donor should be 
Bubjeot to no undue influence, coercion or duress 
in the execution of the deed of gift. 

A document which does not give effect to the 
intention of the executant is not valid under 
tho Muhammadan Law, which says that the 
legal effect of every transfer depends upon the 
transferor and the intention is an essential 
element in oonsideriog the legal efieot of a 
voluntary transfer. 

Obiter dictum.— A transfer to a wife in li^n 
of an existing dower debt amount to a sale and 
not to a hiba-hil ewaB inasmuoh as a dower 
debt is a debt already incurred which the 
husband is bound to pay, which has priority 
over other debts and legacies and if put iuto 
possesBioD of her husband's estEtte the wife is 
entitled to retain, suoh possessioa until the 
dower debt is satisfied. 43 Ind. Gas. 196—3 
Pat. L. W. 232. 

GHAMIEB, O J.. and JWALA PRASAD, J. 
Beferences (a) 3 O.W.N. 67 ; 30 B. 537—8 
Bom. L. B. 35 ; 31 B. 264-9 Bom. L B. 262 : 
33 Ind. Oas. 253-12 A.L.J. 41-36 A. 389 : 22 
Ind. Gas. 807-12 A. L. J. 132; 35 0. 1-9 Bom. 

L. B. 872-4 A.L.J. 572-11 G.W.N. 973-6 
G. L. J. 595-17 M. L. 3, 408-34 I. A. 167-2 

M. L. T. 479-4 L. B. B. 154, F. (6) 30 C. 
683; 3 I.A. 291-2 0. 184-26 W.B. 36-1 Ind. 
Deo. (N. S.) 413, F. (c) 3 LA. 291-3 G. 184- 
36 W.R, 36-1 Ind. Deo. (N.S.) 412 ; 11 M.I.A. 
617-10 W.B. (P.O.) 35-2 Buth. P.C.J. 98- 
2 Bar. P.C.J. 316-20 E.R. 195, F, id) 23 Ind. 
Oas. 253-12 A.L.J. 417-36 A. 289. F.; 3 A. 
864-1 Ind. Dec. (N.B.) 1134 ; 28 Ind. Gas. 
692-43 0.361-9 G.W.N. 326; 10 lod. Oas. 
727-8 A.L.J. 206-33 A. 431 ; 12 lad. Oas. 
457-31 M.L.J. 958-(l911) 2 M.W.N. 412 ; 4 
Ind. Gas. 466-18 G.W.N. 160, Be/, to and 
Diet 

(8) Principle underlying the law of gift^ 
Point of law requirwig inneeiigaiwn of 
facts cannot be raised in second appeal— 

* Estoppef, its requirementa---Failure ta 
mention by appellate Court about a doeu- 
ment^Effeet, 

The principle underlying the Muhammadan 
Law in respect ot a gift is the same as that 
which underlies gifts in other systems. If tho 
donor or transferor has done all that he could 
have possibly done under the oiroumstances, 
then Ahe transaction is oompleto and gives tlM 
donee or transferee a complete title to rtooVitt 
poBsession. , , . ^ 



m 


mamn of oabbb^ 


•<i>----6.---Olft-^(Con^if0d)t 

« Where a point of law requires lavedliqation 
into facts t^t point of.law hannot be allowed 
to be taken for the first time in second appeal 
It 18 necessary, in ordento establish estoppel , 
defendant mast sho(r that a representation 
was made by the plamti&and that the defend 
ant acting upon that representation has changed 
his position 

The mere fact that an appellate Court has 
not mqde special mention of certain document 
is not sufficient to show that it has not 
considered 4 at all. Baifrul Haq v Mahomed 
AJlmuddln, 43 Ind Oas. 857^3 Pat L W. 
913 

. MULLICK, J 

Beferencea —11 0 121 , 16 G 684 . 21 A. 
166, Appr. 

(4) Hanafi Law-^Esaentiala of gift— Ot ft of 
corpua with retention of usufruct for life — 
Valtd^Person disclaiming cannot set up 

• claim. 

Where a donor transfers the corpus of the 
property retaining a usufruct for life physical 
possession must necessarily remain with the 
donor. There is nothing in the Hanifi Law to 
prohibit a gift> of the corpus combined with the 
retention of the usufruct 
A person who has disclaimed a title cannot 
be allowed to set it up afterwards to the pre 
]udiae of third pirtios, who hive purchased the 
property from the ostensible owner in good 
faith and for value Fakhlr Jalian Bedam v 
Mohammad Abdul Ghani Khan, 45 Ind. 
Gas 307 

Stuart and kanhaiya Lal, a j gs 
Beferences — 0 C 188 , 40 Ind Gas 469 ; 

20 O G. 360 i2 , 15 C 6S4 ; 11 M.l A 517 , 25 
A. 236 , 9 0 G. 196 , 26 B 497, Appr, 

(5) Qifi by grandfather to minor grandson-^ 
Transfer of possession 1/ necessary — Gift to 
minor ward by the guardian— Declaration 
of — Whether raises any presumption of an 
intention to complete the transfer — Accept- 
ance of gifti under Mahometan Law — 
Principles as fo, discussed 

Where a grandfather father and minor son 
in a Muhammadan family all live together and 
the grandfather makes a gift of certain immove- 
able properties and there is no evidence of any 
aooeptanoe of the gift by the father on the 
minor’s behalf, the gift will nevertheless be 
valid provided it is shown that thb propefties 
were aher the gift held by the grandfather for 
the benefit and on behalf of the minor (a)i 
Fes Bpsnesr, Although delivery of seism 
18 necessary in the case of gifts by Muhamma- 
dans in order to complete the gift, yet where a 
tether or grandfather is living with his minor 
son or grandson and makes a ^olaration of the 
gift before any dispute arises, such a declaration 
would he Buffioient to raise a presumption in 
tevont of the latter that the former intended to 
^oompjble the transfer. 


769 

Matome^aa Lnw— (Confintisd). 

6.— Gift— (ConeZttdad). 

In order to rebut that presumption or on the' 
pther side to strengthen it other indicia of the 
transfer of possession may be looked to. suoh 
as, the attornment of the tenants to the donee, 
the mutation of names in the Golleotor’s 
registers and the application of the profits of 
such property 

Per Krishnan, J —The ordinary rule of the 
Mahomedan Law is that a gift is not valid till 
it IS completed by the delivery of the property 
given so far as it is capable of such delivery (b). 

(a) Where, however, the donee is a minor 
in the lawful custody of the donor suoh as 
father, grandfather, eto no transfer of posses- 
sion 18 necessary and the declaration of the gift 
itself 18 sufficient to change the possession of the 
donor, on hia own aooount into one on behalf 
of the minor 

(b) In suoh a oaso the nresumption is that 
the guardian donor hold*! the properties and 
oolleots the income on the minor’s behalf and 
the burden of proof is on ihe person who seeks 
to invalidate the gift to show that the donor 
continued to deal with the property as if it 
was his own Sahvamania Ayyar v Mulla 
Yeettll Asian Koya, 35 M L J 641 » 24 M.L. 
T. 351 = 8 LW 669 = (19lfi) M WN 742. 

SPUNOEB and KRISUNAN, JJ 

Beferences I— (a) 29 M L J 733, F (19161 
M W N 430, Dist (b) 28 A 439 , 80 M. 519 
23 13. 682. 

(6) Release obtained by husband in lieu 
of payment of dower — Handing over certain 
properties in oonsideratioo of — Validity of gift 
— Buffioienoy of oonsideration See MAHO 
MEDAN Law (Dower), No 2, 46 ind. Gas. 
355 

(7) Gift by pardana<!bin lady— Burden of 
proof as to its bona fides and validity. Bee 
Mortgage (GenbraIj), No. 7, 46 ind Gas 
691 

7.— Guavdlanihlp 

(1) Minors— Mother* s rights under Maha» 
medan Law in reeved of minor son— Power 
of de facto guardian — Immoveables— 
Alienation — Validity — Legitimacy — 
Acknowledgment— Presumptvai of marnage 
— Documentary evidence— Civ, Pro, CodOt 
0, XIII. r, 1 

Under the Mahomedan Law a person vfho has 
charge of the personal property of a minor 
without being his legal guardian and who may, 
therefore, be conveniently called de facto 
guardian has no power to convey to another 
any right or interest in immoveable property 
whioh the transferee oan enfordh against the 
infant, nor oan suoh transferee, if let into 
possession of the property under suoh unauthor- 
ised transfer, jesist an action in ejectment on 
behalf of the infant as trespasser. 

A mother is entitled only to the onstody of 
the person of her minor ohild, but is not she 
natural guardian and has no larger powers to 
deal with her minor child’s property than any 
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Mabomedan LaW’-iConiiwmd). 

— 7.— Oaardlftnihlp^CConcZi^ded). 

OQtsider or non-relative who happens to have 
charge for the time being of the infant. 

A father alone, or if bo is dead, his executor 
(under the Bunni Law) is the legal guardian of 
his minor child. If the father dies without 
appointing an executor (wasi) and his father is 
alive, the guardianship of his minor children 
devolves on their grandfather, and should ha 
also be dead, and have left an executor, it vests 
in him. In default of these de jure guardians, 
the duty of appointing a guardian devolves upon 
the Judge as representing the Sovereign. But 
the powers of even the de jure guardians to 
intermeddle with the property of a minor are 
confined within legal limits. If the mother is 
the father’s executrix or is appointed by the 
Judge as the guardian of the minors, she has all 
the powers of a de jure guardian. If there is 
no legal guardian, the person in charge of a 
minor {e.g., the mother'i has power as de /acto 
guardian to incur debts, or to pledge themitfor’a 
goods and chattels for the minor’s imperative 
necessities fsuoh as food, olothing or nursing), 
but has no power lu deal wjth the immoveable 
property. 

The Mahomedan Law makes a sharp diatino- 
tion between goods and chattels ” and im- 
moveable property with regard to the powers of 
dealing by guardians (a). 

Clear and reliable evidence that a Mahomedan 
has acknowledged children as bis legitimate 
issue raises a presumption of a valid marriage 
between him and the ahUdren*s mother (b). 

Documentary evidence which haa not been 
produced at the first hearing of a suit in acoord- 
anoa with O. XIII, r. I of the Code of Civil 
Prooedure, 1908, may be admitted at any subse- 
quent stage at tbo discretion of the Court. 
Imambandl v. Sheikh Hajl Mutsaddl, 36 M. 
L.J. 4512 = 24 M LT. 380 = 28 C.L.J. 409 = 16 
A.L J. 800=20 Bom. L.R. 1022 = 47 Ind. Gas, 
513 = 23 C.W.N. 50 = 46 G. 878 (P.C.). 

LOBD Shaw, sir John Edge, Mr. 
AMEER AIiI, BIR WaIiTBR PHILLI- 
MORE, BART., and SIR LAWRENCE 
JENKINS. 

References (a) 37 M. 614, Disappr, (6) 10 
O.L.B. 293^ Appr, and Apph 

(2) Married girl who has not attained puberty 
— Whether husband proper guardian, guardian 
of person, guardian of property. See GUAR- 
DIANS AND Wards act (VIII op Vl890), 
No. 1-a, 43 Ind. Cas. 849. 

(8) Mother, Acts of, as de faoto guardian, 
When cqjft bind her minor son. 

The acts m a mother in dealing with her 
minor son's estate as de facte guardian must be 
upheld, if they are to the manifest advantage 
of the minor or if they are cfor urgent or 
imperative necessity. Kapuva v, Bhankav Dai 
Mill Ohand, 108 P.R. 1918. 

Ls-ROBSIGNOL and Wilberfobob, jj. 

Befennees 16 Ind. Oas. 676 ; 34 0. 86 ; 84 

43. 66 ; 26 A. 98, B,i 99 0. 978, Disappr. 

\ 


{ Mabomedaa Law--{OofUinitied}. 

>8.— Huiband and Wife. 

Cl) Rtsstilution of conjugal rights, Suit for^ 
Legal cruelty,' 

In a suit for restitution of conjugal rights by 
the husband, the Court found that the hue- 
ban^ and thij wife (both Muhammadans) wer6 
on the worst possible' terms, that the husband, 
though not actually ill-treating her phygioally 
yet ill treated her in other ways, that is to say, 
mentally, and that, by her return to his cus- 
tody, her health aud safety would be endanger- 
ed ; held that the wife could not be delivered 
over to the husband (a). Hamid 4iaiiato v.^ 
Kubra Begam, 16 A. L.J. 132=40 A. 332=44 
Ind. Cas. 728. 

PlGGOTT and WALSH, JJ. 

References :—<a\ 1 A.L J. 318, 11 M.I.A. 

551 (610) ; 29 A. 222 ; 12 A.L.J. 1065, R.. 

(2) Post-nuptial agreement by husband not 
to take another wife and delegation to wife of 
power of divorce on breach, Validity of. Bee 
Mahomedan Law (Divorce), -No. i, 22 0. 
W.N. 924. 

(3) Declaration about marriage 20 years after 
divorce — Maintainability. See 8PBCIPIO RE- 
LIEF ACT, No. 21. 23 C.W.N. 171. 

^9.— Inheritance. 

(1) Halai Memons, law of succession and 
inheritance applicable tO'^Uindu Law— 
Mahomed'in Law-^Custom — Halai Memons 
are governed by Mahomedan Law i/n matter 
of inheritance and succession, 

A Halai Memon, domiciled in Porebnndet, in 
Kabhiawar, died intestate in Bombay leaving 
moveable and immoveable properties in Bombay 
and P&robander, The plaintiff, his daughter, 
having brought a suit for a share in his estate 
according to Mahomedan Law : 

Held, that the plaintiff was entitled to a 
share in her father's estate as he was governed 
by Mahomedan Law in matters of sacoession and 
inheritance and not by Hindu Law. Khatobal 
¥. Mahomed Hajl Abn, 20 Bom. L. R. 289* 
46 Ind. Cas. 619. 

MARTEN, J. 

References : — 3 M.H.C. 76 ; 4 Bom. L.R* 
365 ; 18 Bom. L.R. 635 ; 13 B. 634 ; 38 I.A» 
1; 2 Bom. L.R. 831, R. 

(2) Right of inheritance, alienation of, before 
ve8ting‘--Validity'--Transfer of Property 
Act (IV 0/1883), S.6. 

A transfer or renunciation by a Muham- 
madan of his right of inheritonce before that 
right vests in him is prohibited by the 
Muhammadan Law. The roles of Muhamma- 
dan Law are not affeoted by the Tcanifer bf 
Property Aot (a). 

Quare Whether raoh a transfer id jlok 
invalid under 8. 6 of the Transfer of 
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Mmbomtdaa iAtw^Oonfimiad). 
liihetl tame*— (OoneZfieM) . 

Aoi also? Atha Beavl t- B. K. M. Karappaa 
Ghetty. 7 L.W. 315»;4 Aff.L.J. 460»45 Ind. 
Gas. 35-41 M. 365 (F.B.). 

WALLIS, 0 J., BAlLfcWELL and KUMARA- 
SWAMI SaSTRI, JJ. 

Beferences i-^'a) 17 IC8 (P.C.) ; ‘24 M. 

Ii.J..258 ; 31 B 165, F.; 19 M. 176. Biss ; 13 

A.L.J. 710, Dist. 

—10.— Legitimacy. » 

(1) PaUrnity and legitimacy— Acknowledg- 
ment Sf parentage— Necessary legal condi- 
tions— Fn^id, Batil, Zina, explained— Pre~ 
sumption of marriage between a Mahomedan 
• and a woman installed in a house as wife— 
How to rebut such presumption — Evidence 
Act, a 113— applicability to Mahome- 
dan law. 

In all oaBOs in whioh marriage may be 
preRumed from oobabitatioo, it may also be 
presnmed for the purpose of establishiog pater- 
nity and lemtimaoy. 

Paternityla established in the person said to 
be the father by proof or legal presumption that 
the ohild^ was begotten by him on a woman who 
was at the time of oonception his lawful wife or 
was in good f^iith or reasonably believed by him 
to be such. The offspring of suoh union is 
legitimate. Paternity and* legitimacy may also 
be presumed from acknowledgment by the 
putative father in every case where it is humanly 
and legally possibU that he might have been 
the father in faot, and there might have been a 
valid marriage between him and the mother of 
the acknowledged child. 

A marriage by a Muhammadan with a non- 
moalem woman unconverted to Islam, who is 
not at the time the lawful wife of another man, 
is merely irregular (fosid) and the child born of 
Buoh a union is legitimate. 

Where a child has been acknowledged by a 
Muhammadan father, the burden of disproving 
the paternity and legitimacy of such child lies 
heavily on the person who denies them. Neither 
paternity nor legitimacy can be obtained by 
adoption, and the child begotten by Zina 
cannot be made legitimate by the subsequent 
marriage of its parents before its birth, S. 113 
of the Indian Evidenoe Act being inapplicable 
to Mahomedans. 

' Where a Muhammadan father installed 
mother and child in his house as his wife and 
son, and thereafter gave them all the domestic 
status due to a wedded wife and lawful son, the 
presumption of marriage will be all hut oonoln- 
sive, and, though marriage oan be disproved, 
the evidenoe must be extremely cogent to 
displace the presamption, which is not an 
-ordinary presumption of evidenoe bnt a strong 
rule of the 'Muhammadan law. The mere oral 
testimony of partisan witnesses would be quite 
insuffioient. Zakll All y. LograbI, 43 Ind. 
Gag. 888. 

• Btanyon. A.J.O. 

Safannees ;-7 W.B. (P.G.) 1 ; 3 M.I.A. 295 ; 

^B0.i84 (P.0.): B C. 423; 10 G. 668; 31 G. 


Mabomedaa Law— (Continued). 

— 10.— Legltlmaey-(Oonclttdsd). 

666 ; 33 0. 180 ; 5 W.B. 132 ; 3 W.B. 187 ; 10 
•W.B. 45 ; 18 W.B. 250 ; 20 W.B. 164 ; 4 B.L.R 
A C. 56 ; 26 W.B. 444 ; 3 W.B. IP.C.) 37 ; 8 A. 
234 ; 15 A. 396 ; 27 C. 801 ; 9 C.W.N. 353 : 34 

B. lU; 32 0. 871. B. 


(3) Acknowledgment with intent to confer 
legitim>ioy— Suoh acknowledgment if effective 
when illegitimacy established. See Mahomb* 
DAN Law (AOKNOWLBDMENT), No. l. 33 

C.W.N. 1. 


11.— Maintenance. 

(1) Decree for, in terms of award— Charge on 
immoveable property created by award— 
Decree if capable of execution personally. 

Where an award created a charge upon 
immoveable property for the payment of main- 
tenance and a decree was passed by the Court 
in^erms of such award and where the decree 
was sought to bo executed personally, without 
I bringing the immoveable property charged to 
sale : 

ffel i that, as it was not sought to bring the 
property to sale and as the charge was not 
created before the decree was obtained, the 
decree oould be executed personally. Maha- 

maya Prasad Slnha v. Sukhdai Koer, 46 Ind. 

Gas. 169. 

MULLICK and THORNHILL, JJ. 

Arrears of maintenance due to wife from 
husband — When can be recovered — Afain- 
tenance, if in the nature of a gratuity or debt— 
Hanaft Law, if different, Kozhl Kotl Khader 
, Palllveethl Mahamed HaJI v. Moldeen Yeet- 
I til Kalimatl, 6 L.W, 288-41 M. 311, See 
Final Part. 1917, Col. 632. 

12.— Marriage. 

(1) Treatfnent, evidence of, 

A Mahomedan lady brought a suit for 
dower as the widow of a deceased Mahome- 
dan nobleman against his heirs. The lady was 
the daughter of a woman of questionable an- 
teoedents and she herself led a disreputable life 
before she was admitted by the said nobleman 
into his harem. The nobleman himself had 
illioit oonneotioD with her. The lady Hilleged 
that, she bad been married to the Baja. The 
evidenoe in support of the marriage’^nsisted of 
the dejiositioDS of two witnesses who were dis- 
believed and of lona-oontinued and exolusiye 
cohabitation that the connexion 

between the parties being in its inception an 
illegitimate one, it is diffionlt to infer a subse- 
quent marriage from evidenoe of long-oontinued 
and exclusive oofaabitation. Bhabban BIbl y. 
Khallq8hah/l6A.L.J. 754. 

PIQQOTT and TUDBALL. JJ. 

(3) Mother certificated guardian of minor 
Mahomedan girl— Uncle effected morriag 
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Mahomedan Law^iOoniinued), 

— — 12. — Mavrift ge— (ConeZffd^d). 

of mifkor girl^^ Whether mother entitled to 
sue under 8* 49, Specific Belief Act, tO' 
declare marriage invalid, 

Whctee an unole of a minoc MahomedaD girl 
efieoted a marriage of the girl without th^ oou- 
sent of her mother, who was also her certificated 
guardian • and whore the mother brought a 
deolaratory suit to declare the marriage invalid, 
held that it would not be a proper ezeroise of 
judicial discretion to mahe any declaration 
under B. 49 of the Specific Belief Act, inas- 
much as under 8. 43 the decree would not be 
binding on the daughter. Somalia Sarkar v. 
Tola Blbl, 45 Ind. Cas. 203. 

Richardson and beachorob't, jj. 

(31 Husband and wife, Relationship of, 
Existence of — Presumption of — Marriage, 
Facts necessary to establish— Long cohabita- 
tion and birth of child. Not merely, but 
aoknowledgment of marriage and legitim icy 
of child. Bee HUSRAND AND WIFE, No. 2, 
46 Ind. Oas. 913. 

(4) Presumption of marriage between a 
Muhammadan and a woman installed in house 
as wife— How to rebut such presumption. See 
MAHOMEDAN LAW (LEGITIMACY), No. 1, 43 
Ind. Cas. 883. 

— 12-8.— Hlnorlty. 

Mortgage by minor's father and after his death 
by minor's mother as de facto iguardian 
— Act II of 1913, 8, 12 — Redemption of 
first mortage by order of Oollecior^ Posses^ 
sion received by minor—Suit by mortgagee 
under S, Vi-^Equity. 

A Muhammadan, mortgaged his land to K 
for Rs. 193-8 0. After his death, his widow as 
de facto guardian of his minor son B created an 
additional mortgage of Rs. 160 on the land in 
K’a favour. 

The Collector on an application by S under 
Aot II of 1913 ordered redemption on payment 
of Rs. 193-8-0 only and B on depositing that 
money was duly placed in possession. 

On a deolaratory suit by E under B. 13 of 
Aot II of 1913 in respect of the additional 
charge created by B'fl mother as de facto 
guardian of '3 : 

Held, that the settled principle of law appli- 
cable «to alienations by de facto guardians of a 
Muhammadan minor is that the alienee cannot 
enforce the alienations against the minor but 
that on the equitable ground, that he who seeks 
equity must do equity, tbe minor if be himself 
comes into Court to ohallenge the alienation, 
mast before re-entry restore to the alienee all the 
benefits he has personally derived from the 
alienation. This principle equally applies to 
the suit, brought by the mortgagee, under 8. 12 
of Aot II of 1913, for writing the order 
incorrectly issued by the Collector, as the minor 
is still to be considered as real plaintiff, who 
originally moved the executive machinery (a). 

Held, also, that a deolaratory suit lies, 
althon^ the mortgagee has been ousted o! the 


Mahomedan Law-r^tContinued), 

12.a.-llloority— (CcfieWid). 

possession of the land; and in case of hie 
Buooess possession is to be restored to him and 
he is entitled to hold the property till hie claim 
is fully satisfied. Savdara v. Kaava Ram, 
162 P.L.R. 1917-36 P.R. 1918-7 P.W.R. 
1916-44 iDd. Cas 219. 

LB-ROBSIGNOL, J. 

Reference 33 P.R. 1912-295 P.W.R. 
1912, R, 

* 

18. — Pre-emption. 

(1) Talahs— Custom arising on aale-^Trana- 
action in the form of a lease-tissues to be 
decided. 

Where a custom of pre-emption prevails upo«i 
sale, the vendor and vendee cannot defeat the 
pre-emptor by dressing up the transaction in 
the garb of a lease. The same principle applies 
to the Mahomedan Law. 

Where, therefore, a small piece of land was 
transferred, the transfer being in the form of a 
perpetual lease the premium being. Rs. 250 an^d 
the annual rent being two annas, and pre- 
emption was claimed in respeot of the land, 
under the Mahomedan Law, oc' the ground 
that the transaction was really a sale in the 
garb of a lease made to defeat pre-emption: 
Held that on the issue as to the nature of tbe 
transaction being raised by the plaintiff, the 
Court was bound to determine its real nature, 
and if after considering all the ciroumstanoea, 
namely, sum which was paid down, the small- 
ness of the rent, and the value of the property, 
it came to the conclusion that it was a sale, it 
must hold that the tight of pre emption arose 
and determine whether the demands were 
performed or not. Mohammad Niaz Khan T. 
Muhammad Idreei Khan, 16 A.L.J. 333-40 
A. 322-44 Ind. Oas. 227. 

RICHARDS, C.J. and TUDBALL. J. 

(2) Vendor and vendee if can defeat pre- 
emption by dressing up transaction as lease. 
Bee Mahomedan Law (Preemption), 
No. 1. 16 A.L.J. 233. 

(H) Bale by Shiah— More than two co-sharers 
in property— No pre-emption. Bee PRB-BMF- 
TION, No, 4, 16 A.L.J. 507. 

— 14.— Bacceezlon. 

(1> Succession of distant hindred^Essen- 
Hals to establish claim-^Trespasaer — 
Person in possession. 

Before the oontention, that plaintiffs are 
heirs as members of the olass known as distant 
kindred, could prevail, it would be neoessafy 
for the plaintiffs to establish by evidenoe that 
all persons having a prior or better title than 
they had been exhausted or did not exist. 

A against a trespasser, posseseioD is a good 
and suffioient .title to enable the persons io 
poBsesBion to resist the claim of the treBpaasac* 
Shalk Mlvza v. Sbatk Khdol Oanl, 48 lad, 
Oas. 338-4 Fat. L.W. 130. 

MUUUOS and ATSlNS(iN, JJ, . ^ 





MMimmfidiM Lmw'^lOwiiiMsd). 

15.-«akf. 

(1) W<man, if §ntitUd to religious office of 
Head Mujavar of astaoa— Gratii, Con- 
atruction of--Praeiic& and usage tender 
grant. Value •of— D^voiuiion— Muajid, 
Majavar. Astana, gajjadanaahin, Gadna- 
shin. Meanings ofi 

Id a suit by a wcmao. a desoendant of the 
original grantee, to recover, from the defend- 
ann. also desoendanta of the original grantee, 
certain lands attached to what was dcsoiibod 
in t^s plaint as Astana Bara Imatn, on the 
ground that the plain ciQ was enlbitlv^d to the 
office of cHoad Mujavar of the Astana in 
saooaasioa to her mother, it appeared, from the 
interpretation put upon a grant and from the 
praotioe and usage that had grown under it. 
• that the grant had been treated by the parties 
ooDoerned as creating a puulio feligioua trust 
for the performance of Paiiha and oertatn 
other ceremonies during the Moharam. Reid 
that Tiho course of devolution, the way in 
which the parties had been enjoying and their 
•pleadings olearly showed that the plaintiff was 
not, by reason of hor being a woman, inoompe- 
teot to perform the duties of Head Mujavar- 
ship of this partfoular Astana. 

Per Abdur Rahim, J* — A. -^"ligious office o^n 
beheld by ij woman unless thero are duties of 
a religious nature which abo cannot perform 
in person or by deputy, and the burden of 
establishing that a woman is preoludcd from 
holding a particiilir office ih on thoBO who 
plead the exolusion and in the absc ioe of 
anything in the rules by the founder, the 
usage of the institution govorr.p tho carte (a). 
It is a perfectly reasonable pcoposition that 
females are not oompelenc, for oeitain obvioUH 
reasons, to assume the office of superior in an 
endowment, so long as it is understood that 
the prohibition or the disability arisen from 
certain local usages and ousi.ims and not by 
an absolute injunction of Mahoraedan religion 
or law. 

Tho word^ “ Mujavar ” literally means a 
sweeper or the person who cleans the place, 
but it in conventionally ustd to denote a 
person who is looking after a shrine or tomb 
of a holy person generally called Astana." 
In this prepidonoy, the word “ Mujav'ir " is 
not seldom used in the «ensfl of Mutwalli of an 
ordinary religious trust. “ Astana ” lu a word 
whioh often need to denote a place ins siring 
respect and reverence, not ncojssarily indi- 
oating. as in popular use, a tomb or sh»-iWe of 
a holv person. Tha term ’* Sajjadanashin " 
or **Gadnashhi" is oonv-titiyifiUv u^^otl to 
denote the person in cli irga of a khmkah or 
an institution where religious onthufiastrt and 
fakirs congregate and whL.re tho superior or 
the head of tho institution has cortain 
doctrines sufism to teach. 

Per Soshagiri Aiyar, J . — Wotrover there 
are profit ^3 wh'oh arc pavable to an heir in the 
discharge of duties appertaining to a religious 
office, it must be taken as a genaral rule, 
BUbjeot to some exoeptious based ou the 

• 49 


I Mattomedaitt LMw^(OontinM 0 d[i, 

I — «18.— tVakf— (Confinusd). 

I 1.' * 

' ground of sex or seot, that women are ooiD|^' 
I tent to inherit those offices and to perforBi 
the duties pertaining to them (6). Mumu* 
varu Begum Bahlbn t. Mir Mahapalll Bahib, 

I 41 M. 1083. 

' A3DUR Rahim and Seshagibi' aitab, 

' jj. 

References {a) 34 C. 118 (P.O.) ; 5 L.W. 
226, Rel. on ; 7 Ind. Deo. O.B. 684 ; 4 M.H.O. 
23. R. (6) 32 A. 461 ; I Bom. L.R. 743, R. 

■ (2) Deed providing for support of grantor* s 

family and descendants— Nominal dedica- 
tion for charitable purp''ses—Waqf illusory 
— Musalmans Wagf Validating Act (VI of 
1913), Ss. 3. 4, whether retrospective. 

Neither B. 3 nor B. 4 of the Musalmans 
Waqf Validaling Aot is retrospective in its 
operation ; cousequently, if a Waqf created 
, before the passing of that Aot was illusory, and 
therefore, invalid in tho eye of the Mabomodan 
r.AW, it would not be validated by reason of any 
retrospective operation of that Aot. 

A Mahomed.'tn executed three doouments 
purporting to make a waqf. Uy the first of 
these he mado no suostantial and efiootive 
dedioatioti of the property nor did bo epeoify 
' the objects of the endowment ; there was no 
I effect! /e rtlituiaiion of the rights of ownership; 

; by the second of fhe^e ioBtruments ho provided 
that on hift death the defendHOfc, a minor, who 
was a i’on of a son of bis, would be the mtff- 
walli under the guardianship of the plaintiff ; 
it referred to his will ac laying down the manner 
in which the income of the property was to be 

■ spent or invested The third document was the 
** will " aud under it provision was made for 
religious and ebaritaolo purposes ; but reading 

i it as a whole the manifest intention of the 
testator was to dedicate tho inoome of tho 
property estimated at Rs. 20,000 per annum to 
. the Kdveinoement of the members of his family, 
to tie up the property against the possibility of 
waste, to make suah investments after defraying 
ail expentes that tho estate would go on 
augmenting steadily ; while tbo provision in 
; regard to the charitable and rcligiouM purposes 
' was ten pci cent, oi Ihe total income : 

Held that, having regard to tho course of 
rulings of tbo L*rivy O^'Ucoil and of the High 
Couris pr;cr to tho passing of-* Aot Wo. VI of 
1913, no valid ivnqt was ore itcd Maimol 

Haq V. Mohammad Subhan-ul-lah, |6 A.L.J. 
841. 

PiaGOTTarui Walsh, JJ. 

RlVc/'«'^cps 10 M. ; 19 C.W.N. 76 ; 

. 43 0 ; 16 fiom. Ij.B 977, 72. (&> 17 0. 

498 ; 18 399 ; 22 C. Gi9 ; 8 A L. J 162, R. 

(3) Sbia'a — Waqf creoftd by trust-deed^ 
Oioneish'p in ptoparty not aivested from 
date of ex^’cution vf deed—VaU utu of Waqf, 

Whero a* ond bi“ wife, Shias 

■ by pursuaaion, purported to create a waqf by 
j me:&ns of a trust*deed| but the deed did not 
' divest tho ownership of the cxeoutauta from the 
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date of execution. KM that the waqf was in- 
valid. Syed AllRaza y Sanwal Dai, 16 A. 
L.J. 876. 

PiaaOTT and WALSH. JJ. 

Referencta : — 13 A. 261 ; 24 A. 257 ; 25 A. 236, 

B. 

(4) Unlawful alienation of endowed property 
by matwalli of mosque^Ahli maajtd, a 
daily worshipper , if miy sue for declara- 
tion that ‘ alienation void, without special 
damage^ Representaiwe suit if lies, under 
Civ- Pro. Code (Act V oMd08). 0. I, r. 8 
— S. 92 of the Code or S. 14 of Act XX of 
1863, if bars suit, 

A suit brought by Iwo worshippers of a 
mosque for themselves and is representing 
other worshippers in the locality for a dcoUra- 
tion that a permanent lease granted by the 
mutwalli is void and inoperative is maintain- 
able, the requirements of O I, r. 8, having been 
complied with by the plaintiffs. 

No special damage need be alleged or proved 
for the maintainability of suoh a suit, since 
worshippers living in the vioinity of a mosque 
have rights as daily worshippers to ic over and 
above those possessed by the Mahomodan public 
and have a more direct interest in itn mainten- 
ance and in the proper administration nf the 
properties endowed for its benefit. 

8. 14 of Act XX of 1863 contemplates a suit 
instituted primarily against the Trustee, 
Manager or Superintendent of a mosque, temple 
or religious establishment or the members of 
any oommitcco appointed under that Act, and 
the only relief that can be a^ked for in such a 
suit is a decree directing the specific perform- 
ance of any act by such Trustee, Manager, etc., 
a decree for damages and costs against them 
and a decree directing their removal. 

A suit under 8. 92 of the Civ. Pro. Code is 
primarily a suit against a Trustee and can only 
be instituted either on the ground that there 
has been a breach of trust or that direction of 
the Court is necessary for the administration of 
the trust. In the present case the mere fact 
that the Trustee was a defendant in the suit 
did not attract the application of 8. 92 of the 
Civ. Pro. Code, since no relief was claimed 
against him, nor was the Court asked to give 
any direction tor the administratiqn of the 
trust. Ashraf All v. Mohammad NaroJJoma. 
33 C.W.N, 115. 

N. r/'Chatterjea and Bhambul Huda, 

JJ. 

Belerenee -33 A. 660, ** 

(6) Application tc be appointed Mutwalli 
reacted by the Distriel Judqe^Dislriet 
Judge whether has powers of a Kazi— 
Petitioner whether to proceed by appli- 
cation or by auit^Civ. Pro, Code {Act V 
of 1908). a, 93. 

An application was made by a person to the 
Dlsteiot Judge to be appoint^ Mutwalli of a 
yadkf piopsrty, but the Diitriot Judge lefuied 
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to deal with the matter on applioation on the 
ground that the petitioner’s only eouree was to 
proo^d by suit under 8. 92 of the Civ. Pro. 
Code. 

Held, that it may •be conceded that the 
District Judge has the powers of a kaet, but it 
does not necessarily follow that the petitioner 
in entitled to proceed by application or that the 
District Judge has no power to relegate her to 
a suit. Jarolla Khatun v Abdul Jalll Heab, 
23C.W.N. 138. 

Richardson and Walmsley, jj. 

Reference C W N. 113 ; 43 l.A. 127- 
43 0. 108&-20 C.W.N 1118 ; 37 0 . 870, R. 

(6) Test of — Settieme^U of property partly for •. 
religious purposes and mainly for private 
purpos€s--Charqc‘-“ Annuity under waqf- 
nama, interest on» 

Tho (rue test to whetbar a deed is a valid 
deed of endowineiit as a waqf is whether, 
haviug regard to m 11 the oircumptances exist- 
ing au the date of the eracution' ot the deed, *' 
the dominating purpose and intention of the 
grantor was to provide for charities or religion 

(a). 

Where the main object of tho !?ettlor in 
executing a deed of waqf is to provide for his 
own daughter and her sucoossors, but a portion 
of the property is given for religious and 
ohsritable objects, though the settlement may 
not be wholly valid as a waqf, the religious 
and charitable trusts crealed by the document 
would form a valid charge on the property. 

Interest ought to be awarded on an annuity 
claimed under the terms of a document in the 
nature of a waqf. Srimatl Karimunneiia 
Ghowdhuraiil v. Srlmatl Ekiwa, 37 Ind. Gas. 
904 = 22 C.W.N. 068. 

FLETCHER and RICHARDSON, JJ. 

References (a) 17 C.W.N. 1018, B.; (6) 17 
C. 498 (P.G ) ; 4 C.L- J. 442, F. 

(7) Mutwalli— Hts right to appoint successor 
by tauliatnama — Jduhammadan Endow* 
ments Committee at Chittagong, a statutory 
body—Regulation XIX of 1810. 

If a Mutwalli had a right or power to appoint 
a Buccessor under the Muhammadan Law ot 
under any general law applicable to this topic 
and if he freely executed a tauliatnama as a 
testamentary document, while he was of sound 
disposing mind, its validity cannot be 
questioned. 

The Muhammadan Endowments Committee 
at Chittagong, to which Reg. XIX of 1810 
(before it was repealed by Act XX of 1863) 
applied, is a statutory body, and its recog- 
nition of a person as a rightful mutwalli ia 
authoritative. Sultan Ahamad Y. Abdul 
Ohaul, 45 Ind. Cas. 581. 

Richardson and walmslby, jj, 
JBe/erenres 8 0 . 789; 37 0 . 363. Dii4.t 
33 0. 334, 13 B. 666, Appu 
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(8) Bmta of dedicated houses to be spent in 
good work at exeeutor^s dieeretion^Dpdi- 
cation whether private s9aqt, 

Held, that the trust created ia the following 
terms of dedication to *j 3 ’ 0 d is too vague to 
■be enforced by Courts and also cannot be des- 
‘Oribed as a private waqf.* 

** L with my free consent dedicate my three 
'hooses to God. After my death the executors 
shall be entitled to taka poaoesaion of these like 
me Mjnutwallis and realise the rept of all the 
houses and eoend it on good work as they think 
best ” (<x). JIuhammad Wazlr v. All Haiialn, 
36 P.W.R. 1918-43 Ind, Gas. 749. 

8GOTT-8M1TH and LlSSCilB-JONES, JJ. 

• Rsferenees: — (a) 59 P.R. 1887, Ft\ iS P.B. 
1907-139 P.W.R. 1907, F. 

Malntenaoee. 

(1) Right to maintenance in impartible estates 
if claimable by custom on Hindu Law. 8ee 
Hindu Law (Maintenance), No. 4. 35 
M.L.J. 397^.0,). 

(2) Transfer of impartible property— Brother 
of transferor to recover share of transferred 
property * for rnaiotenanoe. Qjea IMPARTIBI/E 
PaOPEUTY, No. 1, 3 Pat. L.J. 648. 

(3) Marriage of female ^member of Malabar 
tarwad under Malabar Marriage Act— Right of 
suoh woman and her children to claim main- 
tenacce from tarwad if lost by marriage. See 
MADABAB Law, No. 8, 35 M.L.J. 609. 

(4) Female member of Malabar tarwad 
leaving tarwad to live with her husband — Suoh 
leaving if good reason Cor absence from tarwad 
—Right of such woman to inaintenanoe from 
tarwad. See MADABAB LAW, No. 9, 36 M. 
L.J. 666. 

Maintenance Grant. 

Construction — 8 mad granting ' talnka ’ 
with the lands in lieu of pension as jagir— 
Whether grant of land or mere revenue — 
Grant for maintenance to a person and after 
his death for his heirs-^lf estate free from 
attachment in the hands of the heir — 
8. 60 fg). Civ. Pro. Code 
Where, in a sanad granted to the appellant's 
ancestor, one Karim Khan, it appeared from 
the ceoitals that the premises granted were 
intended to be in lieu of Ra. 10,000, which 
Karim was entitled to receive by way of peusiou 
and the operative part witneasejl that the 
Government had grauted the '* taluka together 
with lands " as a revenue free jagir to Karim 
by way of maintenanoe, and, after the death of 
Karim, the said ilaka shall continue to stand 
in the names of his children as a parmanent 
samindari : Held, on the oonstruotion of the 
Sfin^. that the grant was one of land rather 
than of revenue charged on lapd (a). 

Eeldt also, that, though the grant in favour 
of Karim Khan was expressed to be for main- 
^tenanoe, it was not one in the hands of his 


MalnUnanoa Orant— (OonciticM). 

descendants within 8. 60 (fif), Civ. Pro, Oo^.r 
and was therefore not free from attaobmeiki^, 
Maaiammat Bakina Bal v. Kanli Fatima 
Begnm, (1918) M.W.N. 884-33 O.W.N. 677- 
^7 Ind. Gas. 632. 

LORD PARKER, LORD WRENBUBY, SIB 
John Edge, Mr. Amber ali and 
• €IB LAWRENCE JENKINS. 

Reference (a) 31 A. 3S2, Appr^ 

Malabar Gompensatloo for Tenant!' Im- 
pfovementi. 

See Mad. act I of 1900. 

Malabar Law. 

(1) Annbbavan tenure ^ nature of-Kanom-^ 
Construction of documents, whether aia 
irredeemable tenure or rent charge on land. 

Anubhavan may be used with reference to 
tenure of land, and it will then import an 
irredeemable tenure, or it may be used with 
reference to a specified money or grain rent 
charged on the land and, in that case, it will 
not imply any tenure. The qucsr.ion chould be 
determine! by the ooustructiou of each parti- 
cular 0360 of grant. The oonatruotion of 
documents discussed. Puthur Tarwad Kama- 
van and Manager Kuohan v. Muthlyallnr 
> Kuraaran Rarichan. 43 Ind. Gas. 379. 
Oldfield and SpencEb, jj. 

References M. 203 — 79 M. 601, F.; 37 
M. 202 ; 17 Ind. Gas. 494 ; 32 Ind. Gas. 983, R. 

(l-o) Power of agent of a Devaswom to grant 
melohnvAth--^ Whether Melkannmdar hound 
to sciutini&e as tc. the application of funds* 

The grant of Melcharths is an ordinary inci- 
dent of tbo management by the agent of a 
Devaswom ; the Melkarcmdar is not bound to 
enquire into the propriety of tbe transaction, 
nor is bn under any obligation to scrutinise the 
same. YythlDathler y. Padmanabha Pattar. 
45 Ind. Gas. 659. 

Oldfield and Sadasiva Aiyar, jj. 

(2) Kuzikanom lessee holding over-^-Naturs 
of possession'-Trespasser or tenant’— Lessee 

holding over, if entitled to notice to quit 

Nature of suit for possession against Kuzikanom 
lessee — Malabar Compensation for Tenants^ 
Improvements Act (1 of 1900), Se b—Applieabi” 
lity to South Canara. Theman y. Kunhl 
Pathumraa, 6 L.W. 570«(1917) M.WN 
784-34 M L.J. 128-41 M. 118 = 48 Ind. Gas! 
767.' See Final Part, 1917, Col. 643. 

(3) 'Kanom-~-Dem\ee in perpetuity by way of 
kanom with a covenant for renewal every 
twelve yearS’-Effect of the deea— Right of 
redemption, clog on— Transfer of Property 
Act flV of 1882), 8. 98 — Anomalous worU 
gags. 

A demise of land raoited that a sum of Rs. 600 
was due under two previous deeds, a Kanom 
and a Pattam obit, and demised the lands in 
perpetuity and contained a covenant for renewa 
every twelve years. The dooument also set on 
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the number of tro6B*and tanks on the property. 
It also contained a forfeiture olanse. 

Jffeld per Bahewelh — The intention of the 
parties was to create a mortgage and the deed 
should be read as if it oontained a proviso for 
redemption. The provision for renewal every 
twelve years, amounts to a covenant by the 
lessor (mortgagor), that the mortgage shall uot 
be redeemable for a period of twelve years, and, 
if he fails to redeem the mortgage at the expira- 
tion of any suoh period, the lessee shall, upon 
payment of a certain sum, be entitled to retain 
poBsesBion for a further period of twelve years. 
The lease being in perpetuity, there is no need 
of a froRb grant every twelve years (a). 

Per Phillips, /.--The transaction is an 
anomalous mortgage coming under S. 9S of the 
Transfer of Property Act, aod it is a mortgage 
with a covenant for renewal by the mortgagor 
every twelve years. The oovenantfor perpetual 
renewal is binding and is not bad ns a restric- 
tion of the right of redemption (61. 

The possibility of a redemption is oontenl- 
plated iu case cf forfeiture. The mortgagor 
would on a forfeiture be entitled to redeem the 
mortgage on payment of the mortgage money. 

Per curiam : — Where a minor was repre- 
sented by a guardian in the lower Court and a 
decree was passed, any plea based on his 
minority cannot be raised by the minor in an 
appeal against the deoree. The decree is 
binding until set a^ide in proper proceedings. 
Xottikatt V. Kunhlkavainina, 7 L.W. 119»23 
M.L.T. 67 « (1918) M.W.N. 285 = 40 Ind. Oaa. 
989. 

BAKEWELL and PHILlilPS, JJ, 

Beiermces (a) 30 M. 61, Rel on. (6) 30 
M. 300 ; 6 M.H.O. 268 ; 2 L.W. 941, R, 

(4) Its natuT% and incidsnisSuit by stanom^ 
dar to recover possession of trust properties-- 
I/imitation Act (IX of 1908), S. 2, cl. (8), 
Arts. 124, 144. Yalta Raja of Palghaut v. 
Tharuvayurpada Nair, 33 M.L.J. 26 = (1917) 
M.W.N. 652-6 L.W. 195 = 41 M. 4. See 
Pinal Part. 1917. Col. 662. 

(5) Karnavan appointed by family Karar to 
which he is party — Renunciation of his 
rights as karnavan — Suit if lies to remove 
karnavan appointed by karar. 

Held, J)y the Pull Bench, that a suit will lie 
to remove a Karnavan reoogrised as such by a 
family karar. 

All tbo members in Gounoil of a tarwad* exe- 
cuted a karat whereby its karnavan for the 
time being w?s romoved from the general 
management and the next senior^ anandravan 
was constituted th«' k.arnavan, the superseded 
karnavan being, however, allowed to m mage a 
family temple and tn th»'' surplus income 

for his maintenance, iki .i. subijc^uent suit to 
remove Iho karnavan .*ppouji,.'d, hrW that the 
fact that the tarwad (includir^ the new karna- 
vao) gave the management' of a temple and its 
income to the removed karnavan did not aSeol 
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the other results of thb karar ,«oamely, the deter^ 
mioation of the tenure of the removed person^i^ 
office^ as karnavan and the appointment of the 
senior anandravan to the said office that the 
supersession of the removed karnaVan’s rights 
by the family karar could uot be affected by any 
subsequent unilateral act or expression of inten- 
tion on his part, and that the newly appointed 
karnavan, who became not only the de facte 
but also the de jure karnavan under the kArar 
oould be removed by suit for gross misooo- 
duct (a). Chlndan Narnbiar v. Kunhl Raman 
Nambiat, 34M.L J. 400=7 L W. 643 = 41918) 
M.W.N. 293 = 41 M. 577 = 23 M.L.T. 318«46 
lad. Gas. 26. 

WAHilS. C.J., SADASIVA Aivab and 
SPENCER, JJ. 

Reference (n) 32 M L. J. 323, Diet. 

(6) Malabar Law — Decree against karnavan 
— When binding on the tarwad— Oompro- 
mtse decree — Burden of proof on party 
impugning same— Registration Act of 1866, 

8‘ 49 — Compromise decree affecting immove-* 
able property, if invalid for nonregistration 
—Indian Limitation Act (IX of 1908), 

S. 5 — If applies to delay on act\ount of 
error of law. 

A deoree against the karnavan af a Malabar 
tarwad will be binding ou the tarwad if the 
karnavan was in substance conducting the 
litigation in his representative capacity (a). 

Under the Registration Act. 18G6, a compro- 
mise decree affecting immoveable property is 
not invalid for non-registration and is reoeiv- 
able in evidence without registration. It is for 
the patty who impcaohes a compromise to prove 
that It io illegal or void (6). 

Delay due on aooount of error of law is not 
outside the scope of B. 5 of the Limitation 
Aot (c) Rayarappa Narobiyar v. Yeetll 
Kaioaran, 35 M.L.J. 51=8 L.W, 154 = 24 
M.L.T. 28=45 Ind. Gas, 489. 

AYIiING and 8ESH.^OIRI AIYAH, JJ. 

References {a) 20 M. 129, Cons. (6) 31 M. 
474. F.\ 7 L.W. 94, List, (c) 6 L.W. 592, F. 

(7) Karnavan — Managetnent. Delegation of, 
to another — Right of Karnavan to resume 
such management — Lease by Karnavan, 
Validity of— Melcharath granted by Karna- 
van before expiry of previous term, 

A karnavan. although he may have allowed 
another to discharge the duties of karnavan, 
may resnme* the management at any time, 
wfapre^a karnavan habitually grants improvi- 
(leufi leases and thereby renders unable 

to fulfil his obligatiocri towards the other 
members of tbe tarwad, this will be a good 
ground for removing him from bis karnavastha* 
nam but a particular lease by him cannot be 
doolarcd to bo invalid as against the lessee, 
merely because it ss not proved to be beneficial 
to tha I^Ywad. A melcharath granted by a 
karnavan before the expiry of the previous 
term will not bind his succesaor but suol^ . 
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msteharath is not neoessaiily invalid ab initio. 
AbdoUa Soya y. Baoheran Hair, dti M.L.J. 
'405«i7 Ind. Oaa. 945. • 

Oldfield and :^hillips, jj. 

References '. — 97 176, 690 and 691, 

Met. 

(8) Suit by female m&mber of tarwad against 
it for maintenance of herself and children 

* ^Marriage of such fcm'ile member under 
Malabar Marriage Act (IV of 1896), if bare 
claim against tarwad—RighUof member of 
tarwad to allowance^ Nature of. 

In a suit by a female member of a tarwad 
^and her children for maintenanoe ag'iiUKt the 
tarwad, the defence wae that ae the woman’s 
marriage had been registered under Aot IV of 
^896, she and her children should entirely look 
to her husband and not to the tarwad for main- 
tenance. On second appeal, the High Court 
held that the right of a member of a tarwad for 
anallowanoe, being an incident of co-proprietor- 
ship in the property of the tarwad, and not one 
/onnded upon moral or quasi-legal obligations 
or on inabiSIty to maintain h'.msolf or herself, 
could not be denied unless circumstances were 
pmved that the tarwad is not in a position to 
give a separate aliowance. Mantkkath Ammtoi 
Ammal v. Padmanabha tfenon, 85 M.L.J. 609 
-34 M.L.T 493 = 41 M. 1076. 

SESHAaiRI AlYAR add BAKEWELL, JJ. 

References *,—4 M 171 ; 6 M. 71 ; 13 M.L.J. 
499 ; 36 M. 303 ; 38 M. 79 ; 39 M. 317, Rel. oh. 

(9) Maintenance — ifemalr member leaving her 
tarwad house and living withher husband-^ 
Husband able, to support her^^Right cfsuch 
woman to claim mamtenance from iarwad, 

A female member of a Malabar tarwad who 
leaves her iarwad house fo^ the purpose of 
living with her husband is entitled to claim 
mainueuancu tor heraoH and her children from 
the tarwad property even if her husbaad could 
maintain them. 

The right of maiutenanoe of a junior member 
is based on bis right to a shire of the tarwad 
property (a). 

A member if he alleges good reasons for 
leaving the tarwad house, is entitled to main- 
tenance from the tarwad under Maruma- 
katbyam or Alyasanthan Law. 

The category of good reasons is not oxbauative 
as considered in decided cases. Kanhi Krlihna 
Henon y. RanhlkaYamma, 35 M.L.J. 565 = 
(1918) M.W.N. 761 = 24 M L.T. i4S. 

ATLING and 8ADAS1VA AlYAB, JJ. 

Referencesx^^^ M. 597; S.A. No. 3065 of 
1915, F. 

(10) Kanom — Arrears of rent — Melcharthdar 
liable to collect and pay jenmi former arrears of 
ront^MelcharOi^ assignment of% to kanomdar — 
Jenmi, suit by, for arrears^Money had and 
reeeived-^Contract, suit on, by third person, 
Maoiifttli Yeettll Ittl Padka Menon v. 
Thaiheth Metadam Dharman Aohaa Avergal, 
39 M.L.T. 643=34 M.L.J. 193 = (1918) M.W. 

98wi4l M. 488=8 L.W. 118=43 Ind. Oas. 
^96^* Bee Final Pact. 1917. Ool. 644. 


Malabar Law— (Concluded). 

(11) Kanom^Mortgagor and moAgagee*^ 
Acknowledgment of title-- Estoppel, 

An asBignee of a kanom, who aoknowledget. 
the title of the mortgagor {jenmi) by aooepting 
a fresh kanom deed, is estopped from denying 
the latter’s title, although he was not let into 
posH&ssioo by the mortgagor. Govinda MenoB 
y. Kuppan Nainbudrlpad, 34 M.L T. 473. 
BESHAGIRl AIYAB and NAPIER, JJ. 

Referetices 40 M. 561, F.; 36 B. 185, R, 

(13) One member dissenting — Will — Con- 
ditional ratification of partition — If valid. 

When a partition was effaoted in a Malabac 
Tarwad, one member alone dissented and 
refused to join. The partition was however 
efieotod and the share of the dissenting member 
wes kept separate. The disaeuting member 
never brought a suit to set aside the partition 
but left a Will in favour of hij wife and ohildcen 
saying that if he did not set aside the partition 
by legal proceedings batoro death, the lagateoB 
would Uke the .share allotted to him. The 
wife and ohildren brought the suit for fresh 
partition ou the ground that the original 
partition was void as all members were not 
parlies 

Held the will was a conditional raiifioation of 
Ihe partition wbioh beoama tiSjolive when the 
testator died and the raiifioation completed 
the partition (a), Kalllani Ammal y. P. 
Narayana Menon, (1918) M.W.N. 38=45 Ind. 
Cas. 758. 

WaLLIB, C.J. and SESHAGIRI AlYAB, J. 

Reference : — (a) 29 M, 63, F, 

(13) Karnavan — If entitled to revive a barred 
claim against the tarwad— Execution of 
mortgage by Karnavan in payment of a 
decree aebt barred by limitation, if valid. 

The powers of a Karnavan of a Malabar 
Tarwad are luorolike those of a manager of a 
Hindu family than ihoEe of a Hindu father and 
the Karnavan ban no power to revive a barred 
debt against the Tarwad. 

A mortgage executed by a Karnavan in pay- 
ment of a docreo debt which was barred by 
limiiatiou at the dale of the mortgage is not 
binding on the junior maipbera , of the 
Tarwad (a). Mankoothal Chathuknttl Hair v. 
P. P. M. Koramappan Hair, <1918) M.W.N. 
144 = 35 M L.J. 380 = 44 Ind. Gas. 573.* 

.8ESHAGIBI AlYAB and NAPIEB. JJ. 

References:— [a) 5 M. 169 (P.B.), F. ; 36 A. 
307, disaffirmed ; 15 M.L.J. 301 ; (1913) M.W. 
N. 38b, Rel, on\ In re Rownson Field v. White, 
99 Ohano. 358, R. 

(14) Suit to remove karnavan — Injunotion 
rostraihing him from raising loans — Loan raia- . 
ed for neoessiiry purposes in spite of suoh order 
— Loan if binds tarwad. See INJUNCTION. 
No. 3, 36 M.L.J. 96. 

* (15) Otti mortgage — Right of ottidar to 
enloroe pre-emption against auotioD-paroha8er» 
See ^BB-BMFTION, No. 15, 34 M.L. J. 413.. 
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MftUbM ManUge. 

Bae ilAD. AOT IV OF 1896. 

MalbDloiii PiouoQtton. 

(1) Suit for damagea^Complaint falsa to the 
knowledge of complainant- Process issusd 
to accused—AcquiUal of accused . after 
evidenci taken— Malice* 

Where a person was dragged into the Cri- 
minal Court by reason of a oomplaint which to 
^he knowledge of the complainant was false 
from beginning to end, but after evidence taken 
the accused was acquitted of all the charges 
made against him, held that the cause of action 
for a malicious prosecution was oomplete and 
the facts afiorded sufficient evidence of malice. 
Pattu Lai V. Ram Sarap, 16 A.L.J. 468s46 
Ind. Gas. 190. 

TUDBALL and ABDUL BAOOF. JJ. 

References 38 0. 860 : 24 M. 69 ; 6 Bom. 
L.B. 940, jDisL 

(3i Prosecutor^ s mental stale the pivot of* all 
actions for damages for — Points to be proved 
by plaintiff in aetiona for— Plaintiff if 
bound to prove his innocence* 

In actions for malicious proseoution, the 
plaintiff must prove four things :—(X) that he 
was prosecuted, (:!) that the proseoution ended 
favourably to him, (3) that the defendant acted 
without reasonable and probable oause and 
(4) that the defendant was actuated by malice. 
Under the second and third heads, questions 
as to the plaintifi’d innccenoe generally arise, 
bat they must be regarded only as incidental 
to the questions whether the prosecution ended 
in the plaintifi's discharge or acquittal, and 
whether the defendant acted without reasonable 
or probable oause. Failure to prove more than 
this may be relevant to the question of 
damages {a). 

The pivot upon which all such actions turn 
is the state of mind of prosecutor at the 
time that be institutes or authorises the pro- 
seoution (b). Gopala Krishna Kudna v. 
Karayana Kamthy, 34 M.L.J. 517 » 33 M.Ii. 
T. 341=7 li.W. 604 = (1918) M.W.N. 464 = 45 
Ind. Oas. 803. 

Wallis, c.j. and Spencer, j. 

References \—{a) 35 B. 333 ; Coz v. English, 
Scottish andriustralian Bank, Ld*, L.R. (1905) 
A.O. 168 ; 36 0. 591, ReL on ; 34 M. 69, Comm, 
cm Abrathw, R.E. Ry, Co., (1883) llQ.B. 
D. 440, Expl, (6) Corea v. Peiris, L.R. (1909) 

A. O. 549 , Ricks v. Faulkner, (1678) L.R. 8 Q. 

B. D. 167,JS. 

(3) Damages for, suit for’^Essential condi- 
tiona tor sustaining suit —Discharge— • 
Acquittal — Malice, when can be inferred, 

A suit for damages for malicious proseoution 
will lie even though the plaintiff had been 
merely discharged and not acquitted. The 
diaoharge of an accused parson is such a 
termination of the prosecution as entitles the 
aoQUsed to maintain an action for malioions 
prosecution (a). No general distinction between 
a disoharge and an acquittal can be drawn and a 
person oannot be debarred from obtifining a 


MalloloQi ProieeatloB— (CpnelfgM). 

remedy for malicious proseoutioii, beoauae the^ 
faots alTeged have possibly beev so obviously 
false that a ohafge qould not be auBtalned 
against the plaintift. 

Field that, before, an action for damagm for 
malicious prosecution' could be sustained, 
something more than inference " from the 
general oiroumstanoea of the orimioal case is 
necessary and it must be definitely pioved 
either that there was malice, or that there was 
such a wilfplly false statement to the ,Polioa 
as would justify an inference of malice (b). 
Hanog Po Lon v. Ma Nyetn Bqd, U.B.R. 
(1918) Ist Qr., p. 67= 46 Ind. Gas. 8B7. 
Saunders, j.c. 

References : — (a) 6 B. 376, R, (b) SiA. No. 26. 
of 1916 (U.B. Unrep.), 12. 

Mallkana. 

(1) Patui lease— Bum recoverable by plaintiff 
described as mahkana — Provision lot rcoovory 
of such sum by summary procedure mentioned 
in Patni Regulation — Bunh sum js rent — BuU 
for recovery of arrears governed oy what law. 
Bee BEN. ACT VII OF 1876 (LAND REGIS- 
TRATION), No. 6, 37 O.L.J. 474. 

(2) Suit to declare defendant ’s^aZa right only 
to 35 per cent, of land rovynue without 
possession of land->-DeolaratioD of plaintifis. 
being adna owners— Entry in settlement 
records in favour of defendants — Onus on 
plaintiffs. Bee BURDEN OF PROOF, No. 9, 
63 P.W.R. 1918. 

Mallte Mabuza Rights. 

Lease of mortgaged land on condition of 
holding BO long as rent paid — Remission of 
rent for fixed term in consideration of receipt 
of certain amount in advance — Lessee only 
permanent sub-tenant not entitled to any 
proprietary interest in land — Lessee’s right to 
redeem. Bee MORTGAGE (REDEMPTION), 
No. 18, 14 N.L.R. 117. 

Mandatory Injunction. 

Suit for, to remove pillar driven into one’s 
land by neighbour— License, plea of. See 
LIMITATION ACT (1908), No. 163, 20 Bom. 
L.R. 337. 

Market. 

Oustom of establishing— Presumptibn. Bee 
CUSTOM, No. 3. 43 Ind. Gas. 451. 

Marriage. 

(1) Burmese youth under age of eightoen, if 
can make valid promise of marriage— Liability' 
of such youth for damages for breach of each 
promise. Bee BUDDHIST Law (MARRIAGE), 
No, 3, U.B.R. (1918). Ist Qe., 76. 

(2) Husband 'k petition for dissolutioii of 
marriage— No oo-respondent mentioned--* 
Leave to proceed without oo-respoodeut, to 
obtained before hearing of petition^ 
Divorce aot (1869), t7o. 3, 46 0. 636. * , 
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Msrriilfa— (OoHcZiiiiid). • 

(8) Pcerainption u to^Long oohabitation 
and Ivefttmapfe as buBband and v^ife. . 8ei 
BVIDBNOB, No. 4-6, ;46 P.L.R. 1917. 

(4) Marriage of female member of Malabai 
tarwad under Ma]abar.]ftarriage Aot— Right o; 
such woman and her ohildreo to claim main 
tenanoe from tarwad if ^oet by marriage. Be< 
Malabar Law, No. 8, 35 M.L.J. soo. 

Marriage and Divorce Act (Parel). 

See ACT XV OF 1866. 

Marriage Brocage Contract. 

1) Contract Act, S$> 23, Money paid by 
• a one party to marriage brocage contract to 
another — Breach of contract — Suit to 
recover money ao Conditions for 

claiming refund. 

In a suit lo recover money paid by one of 
the parties to a marriage brocage contract to 
the other, held that the money could be 
recovered b^ore any portion or any suostantial 
portion of the unlawful purpose has been 
carried out. 

The tdst to dud out whether there is such a 
right to recover is not whether the transfer of 
an advantage* under the agreement was merely 
ostensible or was intended.ts) be real, 

There is no warrant in the English deoisions 
or in S. 23, Contract Act, for the distinction 
drawn in 43 C. 115 between agreements con- 
trary to law or public policy and others which 
would merely have an unlawful object. 

The words “ discovered to be void ’’in S. 65. 
Oootract Act, are more apt to describe an 
agreement wbioh was void ah initio, but not 
then known by the parties to be so than an 
agreement of which the illegality must be 
taken to have been always known to them and 
benoe the section is not applicable to such a 
oase as the present (a). 

If the plaintiff suing to recover money paid 
under suoh a oontraot does not plead that it is 
unlawful, the defendants oan rely on it only if 
they further allege and prove that the uolaw- 
ful agreement or a jsubataotial part of it has 
been performed. But if the agreement is still 
entirely executory and no material part of the 
illegal purpose has been accomplished the 
defendants cannot plead that they bold the 
money for that purpose (b ) . 

Fee Bakewell, J.— In India marriage is not 
generally a matter of oontraot between* the 
parties thereto but a status or oondition 
imposed upon them by persons who are under 
a BOdial duty to do so. Peraous who under- 
take this duty must have regard solely to the 
interests of their wards and must not stipulate 
for a profit for themselves. P. R. Splalvasa 
Alyav v. A. Beiha Alyar. 84 M.L. J. 289. 
OLDFIBLD and Baebwbld, jj. . 
Beferences :-(a) 9 B. 368 ; 83 B. 411 ; 43 0. , 
JIIO. B. (h) fiarelap v. Pearson, (1898) 2 Oh. 
164:850. 661«i{. 


Marriage Brocage Gontraot--(Coiieliidid). 

(2) Agreement to bring about marriage 
between plaintiff and defendant's relative*^ ' 
, Agreement if legal consideration — Suit for . 
recovery of prioe of mare — Such agreement if, 
may be pleaded in avoidanoe cf claim tor money. 
Bee Contract act (1872), No. 13, U.B.R* 
1918, 4KhQr., 119. 

Maramakkathayam Lav. 

Mopla in Burma — If governed by, or 
Mahomedan Law-Self -acquired property 
of such Mopla. Devolution of^ 

The mere fact that a Mopla, an undivided 
member of a Tarwad governed by Marumakka- 
tbayam Law, has lived for 2 or 3 years in 
Rangoon will make no difference in his personal 
law. His estate cannot be dealt with otherwise 
than it would have been dealt with as if he had 
lived continuously in bis native country. 

The seli-aoquired properly of a member of a 
Tarwad governed by the Marumakkatbayam 
Law devolves upon the Tarwad on his death* 
Salika Umma v. Moopanatagath Amu, 46 
Ind. Cas. 799. 

TWOMEV, O..T. and OBMOND. J. 

Marupat. 

Nature of— Stamp required where charge 
created on improvemeuia ior arrears of rent. 
Sea LEASE. No. 1, 41 M. 469. 

Marz-ul-roaut. 

Doctrine of, applicability of transactions of 
Mahomedans. See MAHOMEDAN LAW (ALIB- 
NATION), 16 A L.J. 158. 

Master and Servant. 

(1) Schoolmaster, contract of service as— 
Service terminated by notice— Notice for what 
period required — Beasonable notice — What is 
reasonable notice in case of schoolmaster . — 
Custom as to notice in such cases— Proof of 
custom, IKittenbaker v J. 0. Galstaun, 44 0. 
917 » 43 Ind. Cas. 11. See Final Fart, 1917« 
Col. 656. 

(2) Master, Liability of, for sarvant^a wrong, 

A master is answerable for every such wrong 

of his servant or agent as is committed in the 
course of the service and for the mhster’f benefit 
though no express command or privity of the 
master be proved (a). * 

The owner of a vessel is not liable qua owner 
'or damage caused by the negligence of the 
orew. vHe is liable only as employer of the 
wrong-doer. David M. Brace v. Mg. Kyav 
Zin, 46 Ind. Cas. 822. 

TWOMBY.tO. J. and MAUNG KIN. J. 

Reference : — (a) (1867) 2 Ex. 269 at p. 266 « 

!6 L.J* Ex. 147=16 L.T. 461 = 16 W.R. 877. 

(3) Servant* Dismissal of. Gross inaoUnoa or 
insubordination, if a ground for— Wrong- 
ful diamiasal— Damages, Suit for, and 
measure of. 

Where the plaintiff, an accountant in the 
defendant Oom^ny’s servioe preferred certain 
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Matter and SerYaDl-*(CoracZ«ded). 

oharges of a oriminal nature against the local 
manager of the Oonipany, who, lo prepariug an 
answer to those charges, wanted to remove one 
of the Company’s registers, from the office to 
show it to his Counsel. And the plaintiff 
stopped him aud told him that he could not, 
under the Articles of Association of the Com- 
pany, show the Company’s regificers to out- 
siders. 

Hdfd, that the plaintiff’s conduct did not 
amount to gross indolence or insubordination 
and that hia dismissal by the Company was 
not justified. 

A servant who bait been improperly dismissed 
need not wait till the expiration of the term for 
which he was engaged to eerve before bringing 
his aotion for damages. 

Though It id the duty of the servant who is 
discharged to seek employment, the omts rests 
with the person who denies his right to teocivo 
his wages in full to show that he oouli have 
obtained employment. Moulmein Rubb:;p 
Plantation Co., Ltd. v. C. W. Mitchell. 46 
Ind. Gas. 615. 

Mauno Kim and Rigo, j.i. 

(4) Communioation by servant to his co- 
employees of SLHpioioD of being poiconed at the 
instigatiou of master — Oommunioatioo made m 
self-intereit but bona fids aud without malioe— 
Such imputation of crime, if actionable. See 
SLANDER, No. 1, 36 M.L.J, 673. 

(5) Liability of a Railway Company for 
wrongful assaults committdd by its servants^ 
Company not liable for acts of its employees 
whioh the Company itself is not empowered to 
do— Indian Railways Act (IX of 1890), Ss. 108, 
121, 128, 132. See TORT, No, 2. 20 Bom. 
L.R. 126. 

Maxims. 

(1) In pari delteto, potior esl conditio 
possidentis, Maxim, Applicability of. beo 
agreement, 46 Ind. Gas. 424. 

(2) Omnia pressumuntur rite esse aefa, 
Applicability of. when question of attestation 
arises after admission of exeoucion. See 
ATTESTATION, 47 Ind Cas, 9. 

(3j Quod fieri non debet factum valet-- 
Dootrinfi of ^ Applicability of — Service of 
summons, to. See SERVICE OF SUMMONS. 
46 lDd.j3as. 277. 

Meaning. 

Word, of a — Questioii of fact, 

Tho moaning of a word is a question of fact, 
not of law. Madho Rao v. Ootladbhat, 46 
Ind. Oas. 794 ^ 

Dbasb-Brockman, j.o. 

Meleharath. 

S' 

Meleharath granted by karnavan before 
expiry of prior Ifase, if void ab inifio— Delega- 
tiOQ by karnavan of management to another-* 
Right to resuu management so delegated. 
Bee Malabar law. No. 7, 36 M.L.J. 405. 


Melvaram. 

Grant of inam— Presumption ae to grant oL 
molwaram only if proper. Bee IMAM, No, 1, 
(1918) M.W.N. 869 (P.C.)., 

Memorandum of Appeal. 

Filing of, with deficit Court-fee — Court, 
Duty of. not to accept dnder S. 4, Court Fees 
Act, 1870-*Filing such a memo, ofappeal^^by 
Vakil not in good faith under Limitation Act, ■ 
1908, S. 2 (7) — Negligence of Vaki.1 not suffi- 
oiont cause uKder 8. 5. See COURT FEES AOT, 
No. 2-6, 3 Pat. L J. 484. 

* 

Memorandum of OJbectlonB. 

(1) Cross-objections against oo-respoudent 
when may be filed. Bee ClV. PRO. CODE' 
(1908), No. 498. 16 A.L.J. 587, 

(2) Rcspoudeni o uitent with decree appealed 
from — Right to roMisfc appeal without filing 
memorandum of cros.’4-f;bjootions. See INTER- 
E.ST, No. 6, 48 P.W.R. 1918. 

Merger. ' 

Gourt of Equity— Question of merger — 
Mokarrari ayid palm, merger. 

Id a Gourt of Equity the question whether 
there is merger or no. was considered to depend 
upon tbe express or implied intention of parties. 

Where plaintiffs oontead that the mokarrari 
merged in the pattii, when both became vested 
in the same person, the Oontt ought to have 
oonoidered the question whether the evidence 
showod an intention to keep the two interests 
apart, or it was to the interest of the 
m-tkarraridar lo keep** (hem apart.. Dulhnt 
Lachaubatl Koerl v. Bodhuath Tewarl, 43 
ImJ. Oas. 449. 

CHAMIER, C .7. and SHARFUDDIN. J. 

Reference:— lud. Oa^i 6i2, JJ. 

Mesne Profits. 

(1) Right to— Alienee from co-parcefier — 
Hindu Laui— Alienation. 

Where the members of a oo-paroenery have 
become divided in status, an alienee from a co- 
parcener, wbo has not been in enjoyment of 
biH share, is entitled lo his share of profits from 
the date of bis purohasc. 

The ruls that profits oam;ol bu claimed till 
after de*]:ree applies only to tbe care of a joint 
family whore the membf'rs have not become 
divided before suit a) Yanjapurl Goundan 
Y. Pachamuthu Oonndan, 7 L.W^. 225. 

Spencer and Kbibhnan, jj. 

References:— [a) 39 M. 265 ; 4 L.W. 99; 

14 C. 493 ; 16 C. 397, D. 

(2) Civ. Pro. Qode, 1908, 0. XX, r. 12— 
Appeal to Privy Council— Period for which 
profits should be awarded, CakulatioH of. 

On the 7tb March, 1913, the Privy OobdoII/ 
dismissed an appeal from a dooioa of -tbo ** 
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ifaina Prollli-**(OontftMtM<2); 

Oaloatta High Ooart ^hioh was ifcsalf a deorea 
dismiBBiDg- ap appeal from a decree dated the 
38th November, 1905, of the BubozdiDaie Judge 
awarding the plaintiffe moane profits “from 
the date of decree to the date of recovery of 
possession.’* The plaioVifis obtained delivery of 
pOBsesBion, some on the 29th May, 1914. and 
otheta on the 14th l^anuary, 1916. In an 
application for assessment of mesne profits 
from the 28th November, 1905, till delivery of 
possession, held that mesne profits must be 
assotlSod as prayed for, because, fer purposes of 
O. XX, r. 12, deocoe in this case must bo taken 
to mean the Privy Uouuoil deorea whioh in 
efieot awarded profits from the 28th November, 
1905, to date of possession and that such a 

* oonstruotioo would be in acuordauce with 

* O. XX, r. 12. Oiv. Pro. Code. Nand Komar 
Singh y. Bilairam Matwari, 3 Pat. L.J. 116 
-4 Pat. L,W. 100. 

CHAPMAN and JWALA PHASAD, JJ. 
Reference 23 A. 15i, R. 

* (3) CaloulatiOQ of value of appeal to Privy 
Council ---IfteBne profits of property if may be 
added to its value to make up appealable value. 
See APJPEAL (To PRIVY COONClIi), No. 12, 
3 Pat. L.J. 377. 

(4) Due to mortgagor between the date of 
payment under preliminary decree and date 
whan he is put in poH'^ession of his pc(<porty — 
Mortgagor, if bound to have suoh protUs m> 
eluded in final decree. See CiV. Puo. CODE 
(1908), No. 33, 7 L W. 269. 

(5) Trespasser disposssHsmg ao:ual cultivator 
-Oompeusation— Principle of calculation of 
mesne profits. See COMPENSATION, No. 1, 
48 Ind. Cas. 53. 

(6) Udufruotuary mortgage-^Mortgagee re* 
fusing to deliver possession after satisfaction of 
mortgage — Jiijectment. Suit for, if m'irtgagor 
entitled to maiatain — Mesne profits aocruing 
from date of ejectmeut suit. Suit for, if lies. 
Bee Ejectment, No. 4-a. 46 lud. Oas. 743. 

(7) Nature of, and right to. See HINDU 
Law (ALIENATION), No, 12, 23 M.L.T. 245. 

(8) Bpeoifio Relief Act, 8. 9— Possessory suit 
nnder, Subsequent suit for, if maintainaole — 
Possessory suit and suit for mesne profivs, 
cause of action for, if difiereot. Bee JURISDIC- 
TION (Of Civil OOURTS). No. 7, 46 lad. Cas. 
885. 

(9) Suit for mesne profits for period during 

which plaintifi, though entitled to land was 
not in possession of it, MaincainhbilK.y^of, in 
Revenue Court. Bee JURISDICTION (Of 
Revenue courts), No. 7. 53 p.r. i918. • 

(10) Non-transferable oocupanoy holding, 
Purohaser of, Liability of, for— Assessment of. 
Basis of— Civ. Pro. Code (1903), B. 2 (12). Best, 
Lanplord and Tenant, No. 52 5, 46 Ind. 
Oas. 634. 

(11) Suit for — Patni sale— Possession given 
to purchaser— Sale set aside— Reversaf of decree 
•MHaim for. Bee Limitation, No. i, 27 O.L. 
jr..307« 


Mesne Proflti- (Conofuifeff). 

(12) Suit for redemption — Mesne profited 
directed to be ascertained in exeentipn— Tithf 
runs from date of suoh ascertainment. Bifiltr. 
Mortgage (redemption), No. 1, 16 a.1j,J« 
88 . 

(^(i) Suit for, for wrongful dispossession from 
a grove— Jurisdiction of Small Cause Court. 
See Provincial Small Cause Courts act 
(IX OF 1887), No. 14. 16 A. L.J. 55. 

(14) Suit for possession and— Decree silent 
regarding future— Fresh suic for suoh profits 
not barred. Bee RES JuDiCATa. No. 1, 16 
A.L.J. 182. 

(15) Plaincifl in posseesion under deorea for 
possuesioQ — Roverbal of such decree by High 
Court— Applioation for posssasion by defendant 
without claiming mesne profits from plaintiff 
for period during which plaintiff was in posses- 
sion — Award of possession to defendant — Subse- 
nueut application oy defendant for mesue profits 
It barred. See RESTITUTION, No. 3 Pat. 
L J. 367. 

(16) Bpeoifio legacy — Legatee’s right to, 
arises from what date. See WILL, No. 9, 

7 L.W. 6i.<. 

(17) Cancellation of Hindu father’s deed of 
trauafer on condition of sou paying certain 
amount to vendee — Veudoe ii m aulawfnl 
possession — Vendee if liaole to pay mesna 
profits. See WITNESSES, No. 2. 21 O!0. 238< 

Ministerial Act. 

See ADMINISTRATIVE ORDER. 

Minor. 

(1) Contract Act (IK of 1872), S, Q6— Infant 
— Contract — Money lent — Fraudulent 
misrepresentation as to age — Equitable 
relief — Costs — Discretion Interference by 
appellate Court. 

A minor cannot be made to repay money, 
which be has apeot, merely because ho received 
it under a coatr.iot induced by his fraud (a)* 

The plaintiff brought a suit for sale on two 
mortgage- bonds. The defendant pleaded that, 
at the time oi exeoution of the bouds^ he was a 
minor. There was no allegation nor proof that 
the defendant had made any fraudulent «ni9- 
represdQCatioa as to his age whereby he bad 
induced the plaintiff to advance money : — Held 
that the plaintiff was not entitled td reoover. 

The Court below had deprived the successful 
defendant of bis costs, because in its opinion be 
was responsible for the litigaticn. There was 
also no proof of any wrongful conduct on the ^ 
part of the defendant : — Beld that there being 
DO evidence of this fact, the successful defend- 
ant ought tp have been awarded oosts. 

Where the Judge has given his reasons and 
all the oiroumstanoes are before the Court o£ 
Appeal, the Court of Appeal can, if satisfied 
that the discretion has not been jndioially exet« 
oisedi interfere with it and make the order 
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HIqov— (C on^miMiO, ^ 

which the CouEt below ought to have made. 
Radhay Shtom v. BIharl Lai, 16 A L.J. 692- 
40 A. 668. 

PIGQOTT and WALSH, JJ. 

Refennees : — (a) iZ. Leslie, Limited v. Sheillt 
(1914) 3 K.B. 607. F,;Mahomed Syedy. Ariffin, 
(1916) 2 A.C. 676 ; 31 A. 21, B. 

(2) Liability of, when ancestral trade carried 
on on his behalf— Contract Act (IX of 
1872), S, 247 —Interest, not contracted for 
and not recoverable under the Interest Act 
(XXXI 1 of 1839) allowed as damages. 

A minor, on whose behalf an anoeatral trade 
is carried on, is noli personally liable fur debts 
incurred in such business. 

The liability of saoh a minor is not greater 
than that of a minor admitted to a partnership 
as laid down by S. 247 of the Contract Act. 

The amount due having been ascertained 
and a moblogbandi signed by the defendants : 

Held, t^at, though no contract to pa^f" 
interest was proved and the case was not 
covered by the Interest Act, some interest 
should be allowed by way of damages for the 
detention of the money. Khetra Mohan 
Toddar v. Niahi Kumar Saha, 22 G.W.N. 486 
-45 Ind. Cas. 667. 

N.R. CHATTEBJEA aud 8MITHBR, JJ. 

References 15 C.L.J, 684 (687) ; 26 C. 955 ; 
31 B. 354 ; 20 B. 767 ; 30 G. 539 ; 3 C. 738, 
B.; 20 M. 481, Dt6S. 

(3) Family arrangement to settle a dispute 
— Its binding character, whether minor 
affected by it may repudiate it Grounds 
on which family arrangement may be 
challenged on behalf of a minor. 

In the absence of proof of mistake, inequality 
of position, undue influence, coercion, fraud or 
any similar ground, a partition or family 
arrangement made in settlement of a disputed 
or doubtful olaim is a valid and binding 
arrangement which the parties thereto oannot 
deny, ignore or reside from. If the parties 
have settled a dispute, such settlemeut will 
not be set aside on the ground that it gave to 
one of them more than what he ought possibly 
to have recovered if he had taken the judg- 
ment of ,the Court upon the matters in 
difiefenoe between them. The Ooucta will not 
be disposed to scan with muob nicety the 
quantum of consideration. 

There is nothing in this doctrine of family 
arrangements opposed to the general principle 
that when it is sought to bind a minor by an 
agreembnt entered into on hia behalf, it 
mast be shown that the agreement 'was for the 
benefit of the minor. If improper advantage 
had been taken of the minor’s position, a family 
arrangement can be set aside on the ground of 
undue influence or inequality of position or 
onenf the other grounds which would vitiate 
SO# an arrangement in the oase of adults. 
But when there is no defect of this nature, the 
settlement of a doubtful olaim is of as much 


Minor— (ConfiniMd). 

advantage t minoc^as to an adults and wheepk 
a genuinor dispute has bean fairly settled the 
dispute cannot be reopened solely on tbe ground- 
that one of the parties to the family Arrange- 
ment was a minor. Kevamatulla Meah v. 
Keamatulla Meah, 23'O.W.N. 118. 

N. B. ChattebjbA and NewboULD, JJ. 

References 20 G.W.N. 210 ; 31 C. Ill ; .84 
0. 70 ; Stapilton v, Stapilton^ 1 W. & T. L.O. 
7th £d. 223, R. 

m * 

(4) Sale by, during minority — Suit to set 
aside on attaining age— Right of — False 
representation by minor as to age— Whether 
deprives the minor’s right to relief— Mere 
silence or not disputing that he was of age * 
— Whfithtr amounts to a misrepresentation 
by the minor as to age — Array of minor tn 
tfie sttic on one side or the other— Whether 
affects his right to relief — Equities on 
cancellation— Minor, tf bound to compensate 
purchaser— Specific Relief Act (1 of 1877), 

S. ^1— Statutory light to impos^ condition ' 
— Compensation apart fiom statute — If 
Court has power to award — Right to direct 
restitution, statutory and tqmtable—.Differ^ 
ence between. 

Per curiam, — A minor is entitled to have a 
sale executed by him during his minority set 
aside in the absence of proof that he deliber- 
ately misled tbe purchaser into buying by a 
false representation that he was of age (a). 

QuiP.re : — Whether even such false represent- 
ation would disentitle the minor frt.;m claiming 
tbe relief ? 

Per Seshagirt Aiyar% J.—li is not open to 
tbe Court to conclude that tbe minor is guilty 
of a misrepresentation as to age from his mere 
silence or oonduot in not disputing that he was 
a major ; to deprive the minor of the advantage 
secured to him by the law, an assertion of the 
untrue fact must have been made by him. 

Also per Seshagiri Aiyar, J. — The grant of 
the relief to which the minor is entitled does 
not depend upon and is not affected by the fact 
that the minor is tbe plaintiff and not the 
defendant in tbe suit. 

Under &• 41 of the Specific Relief Act, 1877, 
a Court in this country is entitled to oaJl upon 
the minor to refund (ho oonsideration he has 
received before his prayer for the oancellation 
of tbe sale is granted but apart from the dia- 
oretion which the statute confers, there is no 
generaljrule of equity under which a minor can 
be compelled to pay compensation to the 
transferee on avoidance of the transfer. 

Where a minor on attaining majority sued to 
have a sale deed ezeouted by him during bis 
minority along with his elder brother for a sum 
of Rs. 800 set aside and it was found that no 
false representation was made by the minor at 
tbe time of the alienation that he ^as of age. 

Held that he was entitled to have the deed 
oanoelled to tbe extent of his own share only hb 
payment to the purohaser of Rs. 160, his ehajea* , 
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'ittaot— (danMmu^. 

.. ofthttcoaBidentionfoEtbeiale. ’HftllMhacii 
la B«ghavMy« y. MBlUwhwavu Sabbayy* 
7 XbW. iai-«S Ind. Oae, 908. 

OOUTTS TBOllCTdB and SBSHAGIBl 
AI7AB, JJ. 

Bdlerenees (a) it 180, Diss.; A. Leilu, 
Ltd. V. AAetU, (1811) JJ.B. 8 K.B.D. 607, F.i 

80 C. 639 (P.O.), A. * 

• 

(5) Mortgage in favour of minors validity of» 
Bhaggabbor Moudal v. Hohlnl Mohan Banep 
]ea,*»UlQd. Oaa. 991»2-2 O.V\».N. l^iO. Bee 
Final Pact, 1916, Col. 1066. 

(5-a) Power of attorney relatt*^g to manage- 
meni of jagir oft Construction of-^Person 
If authorised also to deiend minor's title to 
fagir^ Admission dp such person, how far 
binding on minor, 

A power of atLorney has to be ooastraed 
stciotiy. 

A power of atcocney rulatiug to matteca ooa 
neoted with only the managemeat of a minor's 
I Jagir oannot, in the absence of express provi 
flions, aathorisa the person in whoae lavonr it 
has been executed, to defend the miuor'a title to 
the jagir. Statements and admissions by auoh 
an unauthorised agent oannot bind tne minor. 
Bazar All v. Aihraf Ail, 47 Ind. Gas. 5*28. 
PKIDBAUX, A.J.O. 

(6*6) Decree against cC, Validity of, when not 
property represented ^Execution-sale, juris- 
diction of Court to order — Minor, Power of, 
to recover property sold in execution of such 
decree— Suit for recovery, fjimitaiton for--- 
Limitation Act (1908), arts. 12 and 114— 
Minor, if can be compelled to reimburse 
purchase-money, 

A deorae against a minor, when ha is not 
properly represented in the suit is a uuJlity (a); 
and a Court has no jurisdiotiou to soil the 
minor’s property in exsoution of such a decree 
and in oiae of suoh a sale taking place, the 
minor can recover the property evou from a 
stranger purchaser, as the purohasoc is not 
protected by the fact of his not being a party 
to the suit (o). A suit by him after attatoiug 
majority for recovery of the property is govern- 
ed by Art. 144 and not Art. 12 of the Limitation 
Aot,(c) and he oannot be oompelled to re im- 
burse the auotion-purohaaer. Hira Singh y, 
Galam Qadir, 113 P.R. 1918. 

CHE VIS, J. 

Beferences:—{a) 13 Ind. Cas. 414 ; 17 Ind. 
Cas. 263 ; 20 C.L.J. 469, Ref, to, (6) 20 C.L. 3. 
469 ; 10 A. 166 fP.C.) ; 14 C. 18* List, (c) 307 
P.W.R 1912, Ref. to. 

(6) ilfember of a firm^Can act as an ag^t 
—Bis purchasing shares of a Limited Oo, 
—His and the Firm's liability thereon — 
Contract Act (IX of 1872), 8s, 164 and 248. 
Seld, that as under S. 184 of the Indian 
Oontcaot Aot, IX of ISTS^a minor oan aot as 
an agent, the allotment of the shares of a 
Ziimitsd Company to a firm on the a^^plioation . 
at its aotive mlQOc member who does most of 
Ihi, 4nft*e wock is valid and binding on the ' 


Mlnor^(CoftfintMd). \ 

firm ; and that nndec 8. 246 of the said Aol T 
the minor himself becomes equally liable onl^ . 
on attaining the age of majority he 
public notice within a reasonable time of 
repudiation of the partnership. Firm of QopI*. 
mal. Durga Oai v. The Jain Bank of IndlCg. 
17.P.L.B. 19i8»SB P.W.R. 191S»46 Indb 
Cas. 17. 

8O0TT-SMITH and BHADl LAL, JJ. 

(7) Assignee of Muhammadan minor — Limi- 
tation— Point of limitation can be taken 
at any time even suo motu by Court-^ 
Defendant bound to pay Court-fee on entire 
claim, when pleading limitation in appeal 
— Limitation Act, 1908, 8, 6. 

Held that au assignee of a Muhammadan 
minor oannot avail himself of the benefit oon- 
feried upon the minor by B. 6 ' of Aot IX^Of 
1908. 

Held, also, that abandonment of a point of 
limitation in tho lower Court does not relieve 
^he appellate Court of the duty of taking notice 
of the Statute of Limitatiou (a). 

But, where the plea of limitatiou involves 
total dismissal of the suit and the appellant 
fails to pay Court-fee ou theeutire claim within 
the period prescribed for au appeal, the appel- 
late Court oaunot give him the advantage of 
limitation, as the law la that, where a suit 
ought to be dismissed tn toto as time- barred... 
the dofendaut must appeal ou the whole aod not 
ou aay partioular portion of it (b). Hakam 
Singh Y. Shahab Dio, 14 P.W.R. 1918»44 
Ind. Cas. 890- 

Lbslib Jones, j. 

References (a) 10 C.L.J. 297 (P.O.); 24 0. 

1 (P C,), R. (6) 28 M. 67 ; 27 M.L.J. 677, F. 

(8) Withdrawal of suif on behalf of minor . 
when permissible — Minor, Benefit of— 
Court, Duty of, to protect interests of 
minor— Civ. Pro, Code {Act V of 1908). 
0. XXllI. r. 1. 

Held, iihat the Court should be very jealous 
of the luterestd of minors and should not allow 
a suit or part of a suit, instituted on a minor's 
behalf, to be withdrawn without being satisfied 
that it is for his benefit. 

In a suit for a, deolaration that the sale of 
ooEtain laud will not affect the plaintifls^ 
reversionary rights, it appeared thatAhe plaint- 
ifis had, in their minority; sued, along with 
certain others, for the same relief, asking, in 
the alternative, for pre-emption of thdland sold, 
and that, subsequently, there had been an 
amendment of the plaint, by whioh the other 
plaintifis alone claimed pre-emption, it being, 
stated that the minor plaintifis had no money 
with whioh to pre-empt. Later on, an appli- 
cation was*prGsented by all the plaintifis for 
permission to withdraw the prayer for declara- 
tion. The Court did not give its permission, 
nor did itoonsider whether the withdrawal was< 
for the benefit of the minors. The case pro* 
oeeded and eventually a deoree for pre-emptioa . 
was passed in favour of the adult plaiutiffs. but ^ 
by mistake the names of all were entered in 
deoree. ; i 
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Minor— (Con^tniMd). , 

Held, that, iiiAsmaoh as no reason was given 
by the next friend for wiuhdrawing the suit on 
behalf of the miuorq, nor w.is the Goart asked 
to allow the plaintiffs to withdraw from part 
of the suit with libarcy to lastitate a fresh suit 
in respeot of the siiojeot-mattor of such part, 
nor was the ioueresc of the minors oon^iidored, 
the minors were oncitled co brine; a separate 
suit for the relief, which was abandouod in the 
previous suiti. Rajada v. Ohulla, 164 P.W. 
B, 1918«47 Ind. Gas. 508. 

SCOTr-3MITH and MARTINE\U. JJ. 

References 27 M. 377 ; 29 G, 735 ; Gregory 
v« Molesworth, (1747) 3 Atk. 628 = 2(3 K.R. 
1160, F. 

(9) Assignee of, if a'squires minor’s rights 
under S. 6, Ijimitatioa Act. See APPEAL 
<GeNBRAL), No. 15. 22 C.W.N. 831. 

(10) Award made while minor not represent- 

ed, Validity of. See GlV. PRO. CODE (1909/. 
No. 548, 2d M.L.T. 39. * 

(11) Compromise of oUim obtained from 
guardian by alieging false vvill—Ciaim not 
bona /£ fe^Oompromisa nit binding on minor. 
See COMPROMISE. No. I, 22 C.W.N. 463. 

(12) Contrast by, Validity of— Batifiaation 
of, on attaining majority— Mortgage by, on j 
attaining majority — Consideration, Fresh 
advances and old minority (loots — Validity of 
mortgage. See CONTRACT, No. 6. 46 Ind. 
Cas. 765. 

(13) Whether necessary parMa^ to suit regard- 
ing debt contracted by the karta of a Mitak- 
Bhara joint family for family purposes. See 
Hindu Law (Debt/, No. 3, 45 Ind. Oas. 76. 

(14) Joint Htniu family, A member — Pro- 
perty of -If guardian can be appointed in 
respect of. See HINDU Law (JOINT FAMILY/, 
No. 5| 46 Ind. Cas. 815. 

(15) Joint Hindu trading family— Liability 
of minor member assisting in trade to be 
declared insolvent — Personal liability. See 
INSOLVENCY, Nj. 4, 24 M.L.T. 216. 

(16) Lease to a, With condition to pay rent, 
if null and vjfd,— Person in possession of 
property under such a lease, Ejectment of — 
Ohota Naatpur Tenancy Act (W ol 1908), S. 41. 
See Lease. No. 11-5, :j p.it. L.J, 518. 

(17) Transfer ol minor’s property by minor's 
mother and guardian — 9ui'; by minor to set 
aside alienation. See LIMITATION ACT (1908/, 
No, 120. 20 Bom. L.R. 408. 

(18) Sale deed exscuted by minor— Suit to 
recover back possession of property sold. Bee 
Limitation act (1908). No. 144. 20 Bom. L. 
iL 802. 

(19) Suit to set aside sale— Limitation for. 
See Limitation act (1908), No. 29, 40 p.l.r. 
1918. 


Minor— (Ooneltfded). 

(20) Gift b^ grandfather to minor graudeon 
— Transfer of possession if necessary— Gift to 
minor ward by the guardian— Oaolaration of— 
Whether raises any presumption of an intention 
to complete the transfer— Acceptance of gifte 
under Mthomeden Law— Principles as to, 
discussed. See MaHOMBDAN LAW’ (GIFT), 
No. 5, 35 M.L.J, %41. ‘ 

(21) Muhammadan Law— Mother, Acts ‘'of, 
as de facto guardian how far binding on See 

Mahomed AN Lav/ (Guardianship). No. 3 
103 P.K. 19iS. 

(22) Loiters of administration gifanted to 
minor sisters and their married sister and her 
husband— Letters gr.aated to minors invalid— 
Sale by brother m-iaw of miners as Adiuinis- • 
trator, Righ^ of minor sistair’s-iu-law to treat as 
void — Limitation — Sale by sisters of their share 
to another an act of, avoidance. See POSSES- 
SION, SUIT FOR, No. 2, 9 L.B.R. 186. 

(23/ Suit by minor without next friend— 
Allegation oy minor of having attained major- , 
ity, during pendency of suit and appi'oation to 
proosed a^i major with suit — Plaint Ordered to 
be struck of!— Legality. Bee REVISION, No. 7, 
16A.L.J. 737. 

Minority. 

Burmese youth under ago of IS —Promise of 
marriige if can be made by such youth— Liabi- 
lity of such youth for damages for breach of 
promise of marriage. See BUDDHIST LAW 
(Marriaob), No. 3, U.B.R. (1918), 1st Qr., 75. 

Miifeasance. 

If statutory authority servant or agent of 
Grown — If such body exempt from liability for 
misfeasance as exercising sovereign fuiiotioDB 
— Genera] re.^pousihility of such bodies. See 
j Tort, No. 1, 41 M. 538. 

I Mlijolndor of Causei of Action. 

^ (1) Civ, Pro. Code, O, II, rr, 6 and 7 -^Mis- 

joinder of causes of action -^Possession or 
joint possession of particular plot. Suit for 
— Maxniainability, 

PlaintiS brought a suit in the alternative to 
recover certain particular specified land on the 
footing that a legal partition h&dbeen made 
between the parties and, if the partition was 
not legal, be asked to bo put in joint possession 
with defendants. The defendants did not 
apply 10 irhe Court to exclude one of the causes 
of action for , the present trial as thov might 
have done under O. II. r. 6 of the Civ. Pro. 
Code. The case went to trial in both lower 
Cburts without objeotiou. Held that suoh an 
objection cannot for the first time be raised 
in second appeal. Dwarlk Bala v. Nldht Bam 
Bala, 40 Ind. Cas, 462. 

FLETCHER and NEWBOULD, JJ. 

# 

(2) Suit for partition of immoveables, mova- 
bles and iunds of joint family bnslness— BlUl 
if bad as showing. See OOUBT FBBS 
No. 17, 23 O.W.N. 669. • 
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of Fftrilei.. 

AtMtaliott$ bp two doufhltrg ntpoetivolp of 
ihiir father's property — Son of one 
daughtit^, AHenatione attached *by^8uii 
against all the alienees if bad for misjoinder 
of parties. 

In a suit for poBsaasiooron the ground of heir- 
ilhip of the whole of the pcopertiea alienated by 
different alienors against the several alienees 
the^ootention was that there was a misjoinder 
of parties and the Court ordered the return of 
the plaint with a direction that the suit should 
he oemtinued agsiAst any .one set of defendants 
the plaintifis may seleot. Held that a revision 
against thft order and that the balance of con- 
venience lay on the side of allowing the suit to 
rooeed against all the defendants jointly. Lai 
handy. MuMt. Manohrl, 59 P.8. 19 18 » 64 
P.W 8. i9l8»44 Ind. Gas. 549. 

Lbslie-Jones, J. 

References P.L R. 1911; 33 B. 293; 

99 G. 871 ; 24 P.K. 1899« R^L on ; 6 Ind. Gas. 
577, D%st, and Dies, 

<• 

Misjoinder of Pavtiee and Causes of lotion. 

Civ. J*ro. Code (Act XIV of 1882)— Civ. 
Pro. Code, 0. 1, rr. 1, 3 ; 0 II, rr. 3, 4, 6 — 
Rules of the •Supreme Court, 0. XVI, rr 1,4; 
0. XVIII, r. I— dnp right to relief, and right 
to any relief, meaning of -^Arising out of or in 
respect of the same ait or transaction — Any 
common question of law or fact^-Judgment-^ 
CL 15 of the Letters Patent-^Order asking the 
plaintiff to elect defendants against whom to 
proceed, whether a judgment, Ramendra Nath 
Ray V. Brojendra Nath Oasi, 21 G.WfN. 794 
*41 Ind. Cad. 914^45 0. 11I»>27 G.L J. 158. 
See Final Part, 1917, Col 666. 

Misrepresentation. 

Company — Liquidation — Share-holder’s 
right to be removed from the list of contcibn- 
tories. Principles governing— Liability as con- 
tribntory how far afieoted by fraud or misrepre- 
sentation — Share- holder when o«n have hi.s 
Qontract to take shares set aside— Repudiation. 
See Contributory, Nj. 2, 42 P.R. 1918. 

Mistake. 

(1) Relief on ground of, Grant of, Prinaiples 
guiding — Misi>aka in original dticroe. Suit to 
rectify decree on ground of, Maintainability of. 
Sec AMENDMENT Oh DECREE. No. 5, 3 
Pat. L.J. 465. 

(2) Limitation Act (19081, S. 5— Appeal,* 
Filing of. beyond time— Legal adviser, Mistake 
of, Proof. See APPEAL (GENERAL), No. 20, 
46 Ind. Oas. 725. 

Mistake of Law. , • 

^Fshanoy, Area of, Mistake as to, if a-vSeoend 
appeal, Interfersnoo in. See FINDING OF 
• FaoT, 4d Ind. Cas. 351. 


Mixed Qoeitlon of Fadt a^d Lav. ^ 

Beuami or fraud, Question of, a— Inferenoea 
drawn from facts proved, when error of law^ 
Findings of faot. Interference with, in seolpBid. 
appeal. See APPEAL (SECOND APPEAL),. 
No. 6'b, 43 Ind. Gas. 49^3 Pat. L.W. 339. 

Mokarrarl Tenure, 

• • 

Lessor disposseesing tenure-holder — Right to 
withhold entire rent. See LANDLORD AND 
Tenant. No. 31. 44 ind. Oas. 668. 

Money Decree. 

(1) Execution of— Mortgage-debt if can be 
sold by separating debt from soourity. See 
PUN. ACT XIII OF 1900 (ALIENATION OF 
Land), No. 3, 16 P.L.R. 1918. 

(2) Deed of anomalous mortgage— Absence" 
of independent covenant to pay— Provision for 
personal remedy when sale-prooeeds insufficient 
to satisfy debt — Simple money decree if could 
be passed. See MORTGAGE (ANOMALOUS 
MORTGAGE), No. 1. 21 0.0. 341. 

Money Had and Reoelved. 

(1) Partnership of four persons, R and de- 
fendants 2 to i --Insolvency of partner R— 
Right of R at time of adjudication only to 
a fourth of firm's assets - Sale by Official 
Receiver of all outstandings due to firm— 
Purchase at such sale of all such outstand- 
**^0^ defendant the purchaser— 

Collection by first defendant purchaser 
of certain debt due to firm— Money decree 
obtained by plaintiff against defendants 2 
to ^—Insolvsncy of defendants 2 ond 3 — 
Attachment by plaintiff of money with first 
defendant as money belonging Ic defendants 
2 to 4— Suit by plaintiff to recover three” 
fourths of money in hands of first defendant 
alleging that it was money had and received 
by first defendant to use of defendants 2 to 4 
— Maintainability of suit. 

Four persons, R and the defendants 2 to 4, 
formed a partnership, of whom R was adjudi- 
oated an insolvent. At the time of adjudication, 
R was entitled only to a fourth share in the 
partnership assets, wbioh principally consisted 
of the outstandings duo to the firm by its debtors. 
In a sale of the whole of euoh outstandings by 
the Official Reoeiver, the lat defendant became 
purchaser thereof, under the baliof that he was 
purchasing the whole, aud not merely R’a 
pne-fourtb share, of puoh outstandings. De- 
fonijants 2 and 3 subsequently became insol- 
vents QUO after another. The plaintiff obtained 
a tnofiey decree against defendants 2 to 4, and, 
after attaching money, alleged to belong to 
them aud to be in lat defendant’s po^sossioxi 
was appointed Rooeivar in own execution 
and, in that capacity, sued all the four defend- 
anis lor recovery of three-lourth.s of the amount 
reoovored by^ the 1st defendant iroui a debtor 
of the partnership, on the n}Ic<;ation that three- 
fourths share of thx> money so recovered by the 
Idt defendant was money had and received by 
.^uoh 1st defendant for tho use of defendants 2 
to 4. The defence of the Ist defendant was tho# 
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Money Hod nnd Reeelved -(Continuod). 

. the money wes e aam due to tbe defendants 
' 9 tp 4 and R, the right to oolleot which he had 
acquired legally and that if his own title be 
had. some at least of the m.)Qey had vested in 
fersons other than the plaintiff, those who 
were administedug the 2nd and drd defendants' 
estates in inaolvenoy. Ueld that the plaintiff's 
attachment of the shares of she defeudarnts 
9 and 3 was legally ineffective as such shacos 
had become veetied io the Official Receiver or 
in the Oouct. that the plaintiff oculd execute 
his deoree against them only by proving in 
their insolvencies, and tbet the plaintiff, in any 
aveut, had no cause of action against the Ist 
dafeudant for mouoy had and received by him 
to the use of the defendant.^ 2 to 4 as there was 
no privity between the plaintiff and the 1st 
defendant or between thi 1st defendant and 
'the other three defendants. 

Per OldfiM, J.— The action for money had 
and received is no doubt still to be regarded, 
as it was originally, as based on an implied or 
ffotional promise. But Sinclair v. Brougham^ 
(1914) A.G. 398, is completely in acoordanoe 
with the great body of other authority in 
negativing the possibility of suob a promise 
being deduced from the aequm et bonunit as it 
may appeal to the sympathy of the Court in 
the particular case, or from circumstances, in 
which the defendant, having no privity with 
the plaintiff, when the money was received, 
need not be supposed to have given and had no 
duty to give any promise* 

Per Sadasiva Aiyar, J. — The scope of the 
action for money had and received ought not 
to be extended beyond what would be covered 
by the principles governing the numerous 
decisions which have laid down what kinds of 
actions do come within it and what not while 
the privity of contract is of course not neceS' 
sary to sustain such an action, there must 
what might be called privity of a legally 
recognisable nature such as some knowledge 
of particular facts in tlie person who received 
the money and some mistake or iguorauca of 
fact on the part of the person who paid the 
money, or some relation of trust and oonfidenoe 
between the person who received the money 
and the person claiming the money or a portion 
thereof on wbioh the Court could fasten as 
creating .the rplation of principal and agent 
(though by fiction) between the plaintiff and 
the defendant. Ramaianol Naidu t. Mutha- 
^iamla nilat.35 M.L.J. 5S1»(1918; M.W.N.. 
796 »41 M. 923. 

Oldfibdd and Badasiva AnrAB. jj. 
B$f$reWBs:^8inclaiT v. Brougham, (1914) 
A.O. 398 ; 30 M.Tj.J. 416 ; 9 M.L.J. 57 ; 20 j 
O.W.N. 983. R.; 10 M. 69 ; 37 M. 381 ; 32 M. 
191; 9 B.L.R. 348 ; 32 C. 627"; 2 G. 393, 
Disf. 

(9) Monty paid undor compulsion of legal 
process. Recovery of— Decree or judgment under 
Ufheeh money paid stf6sts<tnp— Decree, Suit to eet 
owido, barred by limitation--^ Suit to recover 
money paid under decreet Maintainability 

«/t 


Money Had and BoeelTod' 7 -(()oiwtaiMK ; 

Money recovered which basheeh paid by iho 
plaintiff to the defendant under a oompulslon 
of legal process, which is afterwards ionnd dot 
•to have been due,' cannot |^e recovered back Oa 
money bad ani received. 

Money paid under deoree or judgment 
oannot be recovered back in a fresh suit so long 
as the decree or judgment under which it was 
recovered remained in force. The deoree or 
judgment must be taken as subsisting untiPit 
is reversed or superseded by some ultarior 
proceeding. , 

Money paid by the plaintiff to the defendant 
in excess of the sum due in pursuance of the 
deoree oannot be recovered, as the decree sought 
to be set ap'de by the plaintiff remains intact 
and cannot be eet aside on aocount of the suit 
being barred bv limitation. Upendra Chandra 
Slogh V. Chlodittl. 46 lod. Gas. 562. 

JwALA Prasad, j. 

(3) Legal orooasp, Money paid under com- 
pulsion of. Recoverability of, as. See AMEND- 
MENT OP DECREH, Mo. 5. 3 Pat. L J. 465. 

(4) Suit for— TAiu'inii interest— fiimifca"*ion 
for rccovary of. See LIMITATION ACT (1909), 
No. 128, 7 L.W. 330. 

(5) Rent of house paid to one co-ownet— Suit 
by another to recover his sha** 0 — Jurisdiction 
of Small Causes Court. See REVISION, No. 5, 
16 A.L.J. 679. 

Money-lending Traniactione. 

Court's power lo give relief when money-lend- 
er not shown to h ive taken undue advantage 
of his position Sac INTBREJST, No. .3, 23 
C.W.N, 130 (P.C.). 

Mortgage. 

1.— General. 

9.— ACCESSION TO MORTGAGED PRO- 
PERTY. 

3. — ANOMALOUS Mortgage. 

4. — By conditional Sale. 

5. — CONTRIKUTION. 

6. — Debt. 

7 — English mortgage. 

8. — Equitable Mortgage. 

9. — Foreclosure. 

10. — Priority. 

11. — Redemption, 

12. — Bale, 

13. — Simple. — 

14. — SUB MOBTGAOB. 

15. — Subrogation. 

16. — USUPRUOTUABY. 

1.— General. 

« 

(1) Mortgige by ghaiwal— Property inalien* 
able but eubsegusntly became alimable^ 

A mortgage by a ghatwal of a certain proper- 
ty which was subject to certain restriotions on 
his right of alienation at the time of execution 
but which were romoved afterwards aod before' 
the inst^^tion of suit, though it operates ^s a 
ooDveyanoe, is operative as an exeoutory agree* ' 
ment, whioh attaohes to the property* tlMS 



W DlOtt#® 

Marig^B'^tOmUinuid). 

‘i**^Q6nerftl-«»(Con£4Htt0d) . 

dotneot; the restriotioos are removed and in 
equity tranaters the benei^oial intereat tb the 
mortgagee without any act done by the mort- 
gagor to confirm the mortgage (oj. Borendra 
JTath Dey v ' Rajendf a Ohandra Chandra, 
a? O.L.J. 389:^43 Ind. Gas. 740. 

m 

MOOKEBJBB and BEAOHOROFT, JJ. 

References (a) Holroyd v. Marshall, (1862) 
10 H.L.O. 191 ; "Col^e^er v. /ssacs, (181J) 19 
Oh. D. 343 ; Tailby v. Official Retsiver, (1868) 
13 A.O. 523 ; 7 O.L.J. 387 ; Maekinlay v. Dun- 
lop, 1 TAy» and Bell. 496 ; 31 G. 667 ; 10 A. 
138 ; 99 A. 163 ; 40 G. 173. R , ; Puma Cuhapa v. 
Soudamini Ratshnabi, (Unrop.) S.A. No. 1884 
ft 19C3. Dist. 

(2) Mortgage suit — Mortgagee related to 
mortgagor-^ Bond executed in consequence 
of mortgagee becoming aware of the demand 
by another creditor of mortgagor for repay- 
ment of his dues— Mortgage bend whether 
• fraudulent. 

Where thif defendants Nos- I tn 3 executed 
a mortgage bond in favour of the piairuifi for 
Rb. 16,000 due to the Utter in conaGoaence of 
the latte? having com-) to know that defendauu 
No. 4, another creditor of the defendants 
Nos. 1 to 0. WAS p.-e.s^>ng for payment and 
thereafter defendant No. 4, ob<*Aiiiing a deoreo 
agaio.at defendants Nos. 1 to 3, purchapcd the 
mortgage penpertiee, and then the plaintiff 
brought the present suit to enforoe the security 
whereupon the deiendant No. 4 contended that 
the mortgage was fraudulent : 

field, that beoause the pUintifi was related 
to defendant No. 3 and wa^ aware of the fact 
that defendant No. 4 w.is dem tading h:8 duc-^ 
from defendants Nos. 1 to 3 and wos bcingiiig 
preasure to boar upon rhem were no reason's 
why the plaintiff should not require the 
defendftnts Nos. 1 to 3 to secure the repayment 
of the money due to him (ah Raih Mohan 
Baha v. Kriitodai Ray, 23 G.W.N. 983 = 47 
Ind. Gas. 412. 

TEUNON and RICHARDSON, J,T. 

References:— (a) 4^^ G. 631 = 20 C.W.N, 393 
»93 O.L J. 406 ; 31 O.W.N- 586 (P.C.). F.\ 18 
G.W.N. 811 (P G.) =37 M 227. Dist. 

‘ (8) Maho'inedan Law— Mortgage of the office 
of a mutwali. if valid and enforceable in 
law— Such office, if alienable at all. 

One Ahadali, a priest of Peer Sahib, mort- 
gaged his right in the office to tbsee persons, 
lAtd snbsequently one of the mortgagees broilght 
a suit against Abadali’s minor son to enforoe 
the mortgage by sale of tj^e mortgaged turn of 
worship. The latter two brought a suit for 
getting the mortgage set aside : 

^ field—- That the offioe of the priest in such 
oases is not alienable and therefore the mors- 
BAge oannot be enforced. MuniAii Bahed Buksh 
y. OoUm Mabl Khandkat. 28 G.W.N. 9^6-47 
lad. Cat. 117. 

^ VZiMXaBBB and Shamsul Huoa, jj. 


CpG4Stt8. 7B$.^ 

'(ConfifitfM). . ^ 

1.- Baneral— (Conftnved). 

(4) Oo-mortgagees— Payment by mortgagof^iif^ 
one of them who gives him full dischargS^ 
Other mortgagees if bound by it— Effect on 
the interest of mortgagee who gave the 
discharge. 

Payment to one of several joint ore^itora 
does not neoessatily operate as a disoharge of 
the debt in so far as the other creditors are 
ooncerned. 

In the absence of any evidenoe or oiroum* 
stances which would justify a contrary in- 
ference, it will be presumed notwithstanding 
the form of the obligation that a debt due to a 
number of joint creditors is due to them in 
severalty. 

Where after relations between co-mortgagees 
bad become strained one of them acknowledged 
receipt of payment from the mortgagor and 
gave tbo Utter a discharge in respeot of the 
mortgage-debt. 

Held, tbac the disoharge operated as a valid 
diScharge in« respect only of the share of the 
mortgage money due to the oo-mortgagee by 
whom It was given. Shaikh Haklni v. Ad- 
walta Ohandra Das Daial, 32 C.W.N. 1021. 

N. R. CHATTHIUBA and NEWBOULD, JJ, 

References : — 13 O.L.J. 3 ; 17 C.L.J. 372 ; 6 
G.L.J. 383 ; 41 B. 310 iP C) ; Powell v. Brod- 
Jiurst, (1901) 2 Oh. 160, R.; 20 M. 461, NotF. 

(5) Joint mortgagees— Duty of a joint mart- 
gagre to inform his joint co-mortgagee as to 
any claim which he has in respect of the 
mortgage property prior to their joint mort- 
gage— Estoppel-Evidence Act, S, 115. 

Where N, jointly with P lent money to B, on 

inortgage-cieeci intending to extiuguish a prior 
morigaga on the fl;\mc property in which prior 
morigvgo P and Another were interested, it is a 
legal duty on the paru of P to inform N as to 
any oiaim in respect of the prio’* mortgage. If 
P should have omitted to inform N of the 
subidsting cUim and allowed him to alter his 
position for worse, P and bis representatives 
are estopped under B. 115, Evidenoe Act, to 
enforce any claim under the prior mortgage 
to the disadvantage of N. Pandurang ShamJI 
V. Narayana Bao, 44 Ind. Gas. 647. 

MITTBA, A.J.C. , 

(6) Monty advanced by co mortgagees— Pre- 
sumption as to interest of each of 4he co- 
mortgagees— Acceptance of satisfaction by 
one co-mortgagee— Effect on the interest of 
the other co-mortgagee. 

Where mortgage money was advanced by two 
^ joint mortgagees, without any specification of 
shares, the prqpumption is that each of tho oo- 
mortgagees advanced half the money, and it 
one of them aooepts satisfaction of his interest 
as mortgagee, the reealt would be that the 
mortgage ioterkst of the other mortgagee would 
remain outstanding and it would extend to one- 
half of the mortgage money. Ram Datt ¥. 
Deota Din, 44 Ind. Gas. 621=4 O.L.J. 735. 
LXNOSAT, A.J O. 
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Morign^^iOontinitid^, 

—1 General— {Continued). 

(CUa) Four brothers effect a first mortgage of 
certain propertie3--They and a fifth brother, 
a minor represented by his duly appointed 
guardian the eldest of the four adult 
brothers, executed a second mortgage of the 
same properties in favour of another person 
•-•That four adult brothers next executed a 
third mortgage in favour of a third person, 

Whoiber second mortgagee ia entitled to 
priority over third mortgagee, dieouased. Gopl- 
aath Nandal y. Aihtoih Gboie, 44 Ind. Gas. 
1003. 

Teunon and Newbould, JJ. 

(6-6) Occupancy tenant mortgaging his hold- 
ing to landlord— Landlord selling the mort- 
gaged land to third person — Tenant suing 
to redeem mortgage— Nature of suit — Lime- 
tation Act (1906), Art. 131. 

An oooupanoy tenant gave a usufruotue^cy 
mortgage of his holding to the /^amindar. 
The Zammdar sold his property rigbtB> to 
gethor with the mortgaged i^nds to third per- 
BOOS. Then the mortgagor brought a suit to 
redeem his holdiugt Held that the suit was 
not a suit by a tenant to recover possession of 
a holding from which he bad been unlawfully 
dieposaesaed, but it was a suit by mortgagor to 
recover possession from hi.-i mortgagee and'^ 
certain persons to whom the mortgage had been 
transferred. Art. 134 of the Litiiitation Act 
applied to the case, AbhlUkh Dhalphova y. 
Llladhar Dhalphora, 45 Ind. Cas. 549. 

TUDBALL. J. 

Reference : — 2 A.L J. 471, Diet, 

(7) Pardanashin lady. Execution by — 
Witnesses to — Muhammadan Law— Gift — 
Burden of proof — Mortgage suit — Trial of 
issue regarding paramount title to mort- 
gagor — When necessary —Transfer of Pro- 
perty Act, 8- 59. 

Id the oase of a document executed bv a 
pardanashin lady it is not necessary that the 
witnesses should be actually inside the Pardah 
and they will bo deemed lo oe present at the 
execution of (he document, if the bond v/as read 
over .tnd explained to pardanashin ladies, 
although the witnesses rajy be screened off 
iioxD Ifbe executant by a I'acuah. 

It is wf.U esr-ihUdU..^cl iMat iha on«s of pi^iving 
the bona fit’ a *ni iho vtiidity a gift 
executed by p irdan Udy lioi upon 

those Sfiikiiig in > laim \ii dei \r, ^ 

The general ppii) Jiph' ,/ratkin an ordinary' 
morigage suit, title pa. to and indepen- 
dent o? the morcgigo*- n ( ■>: ir.» !’f*.,sary isfuq i 
and should, as far p i.r:, exoiudod from I 

the trial ot a mo^fgago 'ttu’, hut 'h.kt is not an | 
absolute principle which '•^pply to every ' 

eiwe. Where the leavir<4 ol ‘Uch an issue I 
nndeterminiid wesid Irad lo inconvenience or j 
hardabipt it is proper that it should be tried in > 


M origsg0>^(OonHnued), 

— 1 . — General-- (ConftfttiAd), 

the mortgage suit. Zaktrraia y. 

■udhan Oati, 46. Ind. Qas. *691 *4 Pat»^ 
L.W. 417. 

MlIiLBB. C.J. and JWALA PBASAD» J. 

Reference : — 8 C.W.Nt 366, F, 

(8) Bond made up of principal and pres- 
peetive interest— Stipulation to pay„ bp 
instalments with provision in eass of default 
— Failure to pay instalments— Interest, 
PaymtnX of. 

Parties had dealings in money ac^d aoooaota 
were made up and a sum was found due from 
the defendants to the plaintifi. A mortgage 
bond was executed on the 4th October 1696. 
To the principal sum, an addition was made as 
prospective interest and instalments were 
settled for payment ot the aggregate. It was 
also stipulated that in default of any instal- 
ment, it should carry interest at 12 per cent, 
per annum to bo coropouoded every year and 
that in default of any two inatalmentH, the 
whole sum should become imn^ediately re- 
coverable. Default was made in respect of two 
ioalalmeuts on 26tb January 1899 : — 

Bsld :—{l) that the plaintiff was entitled to 
recover (a) the sum found duo on making up 
accounts, .and (6) interest up 'to the 26th 
January 1899 ; this interecc payable under the 
two Btipulatioua, (i) a proportion of the prospec- 
tive interest and (u) compound interest at 12 
per cent, per annum on instalments iu arrear ; 
and (2) that the plain till was not entitied 
to any interest after the 36th January 1899 
till the date of suit. BhaujI v. Bhagwant 
Atmaram Dhongdi, 45 lad. Gas. iTJ, 
Btanyon, a.j.c. 

(9) Consideration, Part of, kept in deposit 
and paid after wards — Mortgagee, Remedies 
of— Contract Act (IX of 1872), Ss, 16, 74 
—Interest, high rate of— Undue influence 
— Penalty— Pita of. 

At the time of the execution of a mortgage 
bond for Ba 3,000, only the sum of Bs. 1,()00, 
was advanced to the mortgagor, the balance 
being kept in depo^dt with the mortgagee, it was 
subsequbotly paid over to the mortgagor on a 
registered rpoeipt afler tbo expiry of the due 
dale of repayment stipulated in the mortgage 
bond. 

The remedy of the mortgagee in regard to 
the balance of Rs. 2,000. subv^equeotly advaoo' 
ed was j^eld to be not a mete personal 
aclrm based on a separate oontraob, but by a 
buic on m<)rtgage secunly for the full amount 
of Bs. 3,000. 

In the ^Qsence of evidence Of undue influence 
exercised or unfair means adopted, a rate ^ 
interest contracted by the parties cannot w 
disallowed as being penal, unless it is so high 
as to shook tbo oonsoienco of the Oourt, 
Chowdhiiry Kail Nath Mltra v. BhiJiAD 
Oharan Malty, 46 Ind. Gas. 778. 

FLETCHER and ShAmBUL HUDA, JJ. ,, 
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Mofiga0e-^lOontinu0d). 

Cl6oaral~(Co9ai»iMcf j . 

(9-a) Puiatu mortgugu, Bighta ot^Morigagor 
eraating (additional burden aubaaquent to 
mortgage^^Puianb mortgagee^ LiabiMy oft to 
diacharge-^Damdugat, B%ndu Law rule of. 
Applicability oft HcfBerar and to mortgage 
debta. « 

In Berar it has been the praotioe from time 
immemorial to apply tbo rule of Damdupat to 
all debt oaaei inoludiug mortgage oontraots. 

A mortgagee oannot have hia rights create*^ 
on t&e date of his mortgage impaired by any 
subsequent act or agreement of the mortgagor 
to which ne is not a party. 

The plaintiff took a mortgage for Rs. 900 on 
16th February 1906 and the defenaant also took 
* a mortgage from the same mort^af^rrs over the 
same property on 97th May 1909. On the 90th 
December 1906 accounts on the mortgage of 
1906 were made up between the plaintiff and bis 
mortgagors and the plaintifl took a fresh mort- 
gage for the amount of Rs. 300 that was found 
^ due On the 18th February 1923 the defendant 
brought a^uit for foreolosuro on his intermedi- 
ate mortgage joining the plaintifl as a subse- 
quent mortgagee, who pleading his mortgage 
of 1906«eleoted to fall back on it with the reeiilt 
that he wae discharged. Defendant having 
obtained a foreolosuro decree on the 4th August 
1914 became the owner of the property on the 
10th August 1916. On t*he 1st Oecsmber 1916 
the plaintiff sued to enforce his prior mortgage 
of 18tb Febiuery 1906 and claimed Rs. 600 as 
due to him using the aoknowK^dgmenb made in 
the subicquent deed of 90th Dsoember 1909 at 
the basis of oaloulating intersst under ihs rule 
of Darodupat. 

Held, that the burden imposed by tbs prior 
mortgage upon a second mortgagee caonot be 
added to by any contract made .subsequent to 
the second mortgage by the prior mortgagee 
and tbs mortgage- behind tbo back of the 
second mortgagee, that as m the present raee ibe 
mortgagors entered into fresh contract with 
the plaiutiff after the e.iv,cutioii of to? sroond 
mortgage to which C(.n*iraut tbo defeiidajt vva'i 
not a party, 4he additional borden croated by 
that mortgage could not b? imposed upon the 
defendant and that he was, ^b^rofore, entitled 
to redeem the plainiifl’s nio-'tgage upon the pay- 
ment r f Rs. 400. Jairam v. Debldayal Huraj- 
praiad. 40 Ind. Can. 78U. 

STANYON, a. .7 O. 

{9 bi Mortgagor and mortgagee --Poaaeaaion 
of mortgagee t not through mortgagor — 
Adverse possesaton —Liabilities df 
mortgagee — Redemotion Riaht of, affect- 
ed by such pcsscssiou — Transter of Properly 
Act aV of 1889). 8. 76. 

Where a person having a mortgage in any 
form over a property takes po.«session nf such 
property, rightly nr wrongly with, without or 
against the consent of iba mortgagor, under 
whatsoever claim or title, his possession will bo 
tha^'bf a mortgagee subject at least to the same 
liabilities : and such possession for any length 
short of the statatocy period, ezoept in 

. 61 


iff . 

— 1.— Oenaral— •(Ooneintiadi . 

oases where the right of redemption has bepn 
released by the mortgagor, will banobaif or 
defence to a suit for redemption where tbo ' 
plaintiff is otherwise entitled to redeem. Avdb 
SlDdp Y. Nanhal, 46 Ind. Gas. 879. 

* STAN YON, A. JO. 

(9-c) Mortgage au%t— Decree abaolulOt VnlUU 
*ty of, %1 can be questioned in easctifeofi’^ 
Jr^ecufton proceedings. Pendency oft whan 
Ow. Pro Code (1908) came into forea^ 
Applicabiltty of 8. 48 to. 

An order abeoiute in a mortgage suit made 
by the Court in the presence ol both parties 
and on a proper adjudication should not in 
•ztouiion be challenged on the groqnd that the 
Coure had no juriediotion to make" the order, 
the application for making the decree absolute 
having been barred by limitation. 

The mere faot of the coming into force of 
the new Code of Civil Procedure pending a suit 
on a mortgage does not make the new S. 48 
applicable to those procaedinga in execution. 
8yam Ohand Haiti v. Balkanatha Nath 
Mandal, 47 Ind. Cae. 143. 

FfinTOnBRand SHAliSUD HUDA, JJ. 

(10) Mortgage^deed, Attestation of—JSaweu^ 
tion by Pardanaahirt — Direct evidence of 
•reenfion neeeaeary’^ Transfer of Property 
Act, 8. 69— Remand for taking freak ssf. 
danca if will be made by Privy Council. 

A mortgage-deed, purporting to have been 
erantod by a pardananhin lady on behalf of her 
minor son executed av follows ; The lady 
was behind the parda when the document Was 
taken to her for eignature ; none of the 
witnossaa saw her sign it, her eon oame from 
hebind tinx parda and laid that it had been 
signed by her ; and then the witnepises attested 
it- Held tha> enoh attestation wae not enough 
to satisTy the termn of the etatute and that the 
mortcaeo was void (a). 

To thie c^se th'^ii Taordihipe saw ro justifica- 
tion ir,r t'akiTtc (ho unulual course o! referring 
hack an. aopcal which has been argued, and 
which ought prima facie to be decided upon the 
mator'al'a which wore hi^fore Courts below. 
Ral Ganga Penhad Singh v. IshH Fershad 
Singh. 34 M.LJ 545-fiL.W. 176-20 Bom. 

! Ti.R ftS7=«==13 M.D.T. 3«R- (19181 ^rw.N. 382 
i 409-*97C.D.J .*548-4 Pat. L-W. 

1 349-12 OAV.N. 697-45 0. 749-45 Tnd. Oas. 

! 1 (P.C >. 

j LORD TT\r.DANE, SIR JOHN EDOE, MBt 
1 AlVn^ER ALT sni SIR PHILLIMORB, 

I Bart. 

1 Raferencfs (a) 89 T A. ?fS-14 Bom. L B, 
i 1034-35 M. 607, F.; 49 T. A. 163*37 A. 474, 
j Disl, 

(It) Benomi -’Suit by bonamidar mortgagee 
^If maintainable. 

A benami mortgagee may maintain a ap{b 
upo^n a mortgage (a). 



80d THB cvmmT mmx, im. ^ fl04 


^ Morigstge^lOontintud), 

1,— Genwal— (Owi^ifiM^d). 

Nature of suits by benamidars oousideredl. 
Slnga Plllai v. Ayyeuerl Govlnda Reddy, 
(1918) M.W.N. 107 = 41 M. 4f?5-43 lod. Oae. 
905. 

SPENCER and SESHAGIRI AlYAR, JJ. 
Beferences: — ffl)6M.I.A. 53. ig o.f/.J. 

193 ; 87 A. 113 ; 30 M. *245. R, 

(19) Mortgage -Non-payment of conHideration 
•^Exef'uivm of deed mid mirtgagte pvt into 
possession — If mortgage good — Suit for 
declaration that is void— If maintninahle 
-^Specific Relief Act, S. 39. 

When a derd of had been completed 

t>y the execution of a repigtnred instrument, 
the transfer is complfita and can bo enforced 
though no^ oon«idn»*ation has passed. The 
mortgagor ^oiild not then be entitled to sue 
for oancollation of the instrument, but if the 
oonsidoration was not paid to him hn would 
have his remedy by way of damages for breach 
of ooutraot. i 

As the mortgagee was also put into possession 
in this case, their Lordshi OR r^fneed to grant 
any deelaration. Abdul Haihiro Sahib v. 
Kader Batcha Sahib. /1918) M.W.N. 769 = 9 
L.W. 643 = 24 M.L.T. 479 = 35 M.L J. 740. 
PHILLIPS and KUMARASWAMI SASTRI, 
JJ. 

References I’^S Bom. L.R. 392, F,; 23 Ind. 
Oas, 805 : 35 Ind. Cas. 455. JDiss. 

(13) Transfer of Property Act (IV of 1882), 
S. Mortgage— Execution by two— 
AttestafAon after execution by one-^Attes- , 
tors present when executed by the second \ 
person, but no fresh attestation— If instru- l 
ment valid— Admission of execution— 
Effect of— If dispenses with pi oof of— Valid | 
attestation— Evidence Act. S* 58— Civ, • 
Pro. Code, 1908, 0- VIII. r. 5. j 

A mortgage wao executed bv two v^ersonp : • 
when it was executed bv the fir«t, the two ; 
attestors wore nresent and attached. Then it 
was taken to the secomd exeoutart, who exe- 
cuted the same in the presenoo of the atteeta- 
tors but there was no fresh attestation. 

Held, the tnortgAge was not validly executed 
under S. 69 of the Transfer of Property Act. 

Even when a party admits the execution of 
'a mortgage, tbe«Court is not bound by the 
same and may require proof of execution under 
8 * 58 of the Evidence Act and 0. VIII, r. 5, 
0iv. Pro. Code, 

The question of valid attestation is not a 
mere question of proof but a question oPthe 
validity of the document Muniappa Chettiar 
Vt VaUaebaray Hannadl. .1918) M.W N, 853. 
ABDUB Rahim and Oldfield, jj. 
References :— 35 C07 (P.C.) ; 0916) 1 M. 

W.N. 438 ; (1916) 2 M.W.N. 33, F. 

(14) Ancient mortgage, proof of-^ Entry in 
pHgtition record, far evidence of, 

Bli^aiAav Sindh v. BrtJ Bhookhan Singh, 90 
O.Of dto«5 O.L.J. 18»43 Tnd. Oas. 300. Bee 
Final Part, 1917, Col. 676. 


Mortgage— lObH^ued), 

— -1.— Geneval— (Confintisd)^ 

(15) Decree tn mortgage suit how far evidence 
of the liability pf defendants inter se— 
Presumption where * mortgagor makes 
several transief^—Mpvtgagor's heir merelit 
his aif.er ego— Oonsfderaf tons which govern 
the rinhts of a personas heir and his lessee, 
A decree may very often be ptima facie evid- 
ence of A common liability as oo-obligors *or 
j co-debtors between the tjsrsons against whom 
; it is passed : b^t where, ns in the case of a ^suit 
} on a mortgage, the mortgagors and their siibse- 
i quent transferees arc merely fmpl(?aded as 
darts to give them a right to rodrero. it is 
not evidence of the rights of the defendante 
infer se. 

Where a mortgagor m'^kes several transfers 
subsequent to the morfgsgp, the presumption 
is that each suerressive right shall operate on 
what WAS I'^ft with the transferor at the time of 
the transfer, unless suob rights cannot all co- 
exist or be exercised to their full extent 
together. 

The liability to pav a d'^bt due on a simple 
I naortgage is as between tbs mortgager nnd bis 
; subsequent mortgagee nr lessee primacily on 
! the former and if the mortgagor cr his heir pays 
' that debt, he cannot claim rontribntion in 
respect of that payment from bis mortgagee or 
lessee. The position ** 0 ! the heir of the 
mortgagor, wijo is merely bis nlifr ego. is in thie 
rgspeot no wav better than that of the person 
to whom he succeeds. 

The considerations, which govern tbs rights 
of the cc he^rs inter re, donotgov<»rn the rights 
between tbe heir or heirs of a person. 'Cn the 
one hand, and a lo«>RGe from him on tbe other ; 
and in this respect there is no difference betweeii 
a voluntary oonvevanoe and a conveyance for 
valuable onnsideration so long as tbe oonvey- 
anoo is not burdened with a liability for pay- 
ment. Oa.fraj Kunwar v. Indrapal Kunwar, 
21 0.0. .360. 

KANHAIYA IjAL and DANIELS, A.J. C.S. 
References :—H A.Ii.J. 276; 95 M. 599; 39 
M. 79 . 6 . ; TlerberV s casf . 76 Kng. Rep, 647; 

Ker v, Ker. Tr Rop 4 Eq.. 16 ; Rer.dall v. 
Darby, (1907) 2 Cb. D. 465, R. 

?15*a) Code of Civil Procedure (old), Ss, 268 
and 2^ i:— Simple mortgage debt is not im" 
mavenble property within S. 274 of Civ, 
Pro. Code— General Clauses Act (X of 
1897) — Immoveable propery— Sub-mort- 
gagee pumhasing mortgage-debt in execu- 
tion of his mortgage decree, Effect of— Sale 
« in execution of decree— Party to the sals 
cannot question auction-purchaser's title— 
Auction^purchaser — Interest during tits 
continuance of prohibitory order. 

Held that a sub-mortgageo, who purobasea 
the original mortgage^debt at an auction sale 
in execution of bis 'decree on tbe sub-mortgage, 
is not, by* reason of the prohibitory order igeiM 
at hie instance, precluded from claiming Ilie 
interest doe on the mortgage* 
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UMorfMfcHOontiiitMd); 

— — 1.— 0«anl~(OoM^MMA. 

It ie not open to paMone, who w^ro ppcties 
to a said held in execution* of a deoree, to ques^ 
tion the title of tho aaotioo-pucchaser after the 
sale has become absolutq. 

Held, further that, though a simple mortgage- 
debt may be regarded as immoveable property 
within the meaning of 6. 3, ol. 25 of the 
Geheral (Jlauses Act (X of 1897), ic cannot be 
80 treated for the purpose of 6- 274 of the old 
Gode^of Civil Procedure (Act XIV of 18821. 

An siotaohment of a simple mortgage-debt can 
validly b^ made in the manner provided by 
'B. 268 of the old Godo of Civil Procedure. 
Mohammad Yusuff t. Lachhml Naraio, 21 0. 
C. 400. 

• Kanhaiya Laij and Danirls, A.J. O.S. 

Beferences: — 15 A. 134 ; 12 C. 516; 20 C. 

806 ; 26 B. 306 ; 37 M. 61, B. 

(16» Aiitsiaiion of mortgage, what is — 
Transfer of Property Act, S. 59 —Appellate 

• Court f Duty of, to take notice of defect in 
atteetcdion. 

Mere acknowledgment of bis signature nr ezo- 
cutioM made by Iho executant of a morngago- 
deed ti^*fhe atijoatiog witnrjsgea not EAifficianfc 
for the purpoaes of acteatation. Tho attesting 
witneBaca mTi^t aign only atocr t^^^aing the actual 
execution of the need. The provisions of 8. 59, 
Transfer of Property Act, are imperative and 
although a defect to the attestatioo of a deed is 
not notioed in tho lower Court, an appellate 
Oour*, !s bound to take oogntaanoo of it. 
JPefiannan Chetty v. MaungBaThaw, 9 L.B. 
R. (59 = 43 Ind. Gas. 916. 

TWOMEY, O.J and PaRLETT, J. 

H'^finence 35 M, 607, R, 

(i7) Mortgage to two mortgagees in equal 
sh ires— Condition in mortgage enabling 
mortaagee to I %ke possession on default of 
mortgagor to pay interest for two successive 
years — Waiver of such condition by mort- 
gagse — Mortgagee.'' s right to enforce sitch 
condition on fresh defauU— Notice, vjhether 
should be given to mortgagor before enforce^ 
ment, 

A porBon mortgaged in 1891 his properties to 
two persons K,M. and S.R. in equal shares for 
a certain oonsidprafcion. The relevant con- 
ditions of a mor^gago-deed were that tho 
mortgagor should pay a certain sum as interest 
in two half-yearly instalments and if the mort- 
gagor failed to pay interest and c.^mpound 
interest for two successive years the mortgagees 
were at liberty to tnke possession of the mort- 
gaged land or, not dispossessing him, to allon( 
interest to continue. 

Interest payable to K.M. under the mort- 
gage was paid up to the 20t<h February 1911 and 
to 8. B.’s share up to June 1907. On the 12th 
November l9U, K. M.’s heirs sent a written 
notioejto the mortgagor infonning him that ho 
had purchased the rights of S.R. anjjl asking 
hind td pay interest and compound interest due 
up to that date on adjustment of account. 
Od*the lOtli May 1912 and again on the 


Af orflrudra— (ConftntfM), . 

1. — General— (Coitftnued). 

29th April 1913, the mortgagor tendered ’..jbj' " 
money order interest and oompound intet^k « 
to K.M.*6 heirs in respeot of the lattei’a shato*'^ 
in the original mortgage, but both thefro 
tenders were refused. E.M.’s heirs, who had 
Ocodme the sole mortgagees, instituted a suik* 
in 1913 lor possession on tho ground of the 
default mentioned above justifying their refueal 
of the tenders of interest as they being Bola"^ ' 
mortgagees, were entitled at that time to tbd 
whole of the interest due on the mortgage t 
money. Held, that whether tho transaction be 
looked upon as two separate and indivisible 
mortgages or merely as one indiviBibla mortgage 
there was clearly a waiver, binding on the 
plaintifis, of their right to enforce the 
provisions as to taking possession ; that, under 
all the ciroumdlances o', the case, tho mort- 
gagees. who bad waived their right to take 
possession of the mortgaged land upon default 
ip payment, must, if they despite to avail them- 
selves ol that right upon a inturo date, give the 
mortgagor clear and reasonable notice of their^ 
intention and that the njortgagees having 
admittedly not done so, their present suit muBt 
.fail (a/. Banu Mai v Panram, 30 P.B. 1918 
= 47 1918 = 35 P W.R. 1918=43 lad. 

Gas. 656. 

RATTIGAN, C.J. and SHAH DiN, J. 

Relerencf.s :—{a) 35 B 5SJ, F.; 8 P.B. 1917, 
Dist, 

(19) dhrst suit for in-erest on mortgage^Sub- 
segu^fit suit for principal and interest, if 
maintainable— Transfer of Property Act, 
S. 09— Civ. Pro. Code, 1908 , 0. II, r* 2, • 
O. XXXIV, r. U— Estoppel, 

A mortgagee first sued ror interest and 
obtained a decree thc.’ofor with a charge on the 
proper».y mortgaged, m execution proceedings^ 
the }uugmeut'debtor successfiiDy objected that 
the p>:uperly could not be sold under the decree 
quoiiua Civ, P"o. Code, O. XXXIV, r. 14. 
The mortgagee then brought ^ suit lor principal 
aud jDterest, which waB dismissi'd as barred by 
Civ. Pro. Code, 0. II, r. 2. fie contended on 
appeal Uiau ihe defendant, having himself, 
invoked tho aid ol O XXXiV, r. 14. was 
estopped .'roin pleading O. U, r. 2. Hjild that 
the defendant never me-\at to ^ety on the latter 
part of ol. .Ij of 0. XXXIV, r. J4, or to bind 
himself down not to plead 0. II, rAJ2, that 
there was no obtopp^ l and that tho suit was 
ba^ed by O. l£, t. 2, as tn the time when he 
sued •for interest, he could also have puod for 
tho pnuopal. 

Tho principles of 8. 99, Transfer of Property 
Act, cannot, be applied to the Furjub. as this, 
section has been dciiberasoiy reptMljd by the 
legislature aud has been replao.^a oy O. XXXIV, 
r. 14, which has been expressly held to be not' 
applicable to* the Punjab. Kiihen Naratn v« 
Pala Mai, 88 P.R. 19l8 = i0i P L.H. 1918- 
167 P,VV.R. 1918-47 Ind. Gas. 937. 

Ghbvis and Broadway, jj. 

References 2 P.R. 190% doubted l 18 P.B*; 
1916^ R. ^ ' 
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Mortme^iOontinu§d), 

1.— General— (Oon^tnutf (2). 

(19) Deed allowing part way fnent of mortgage 
money — Tender made after demand by 
movtgageee. Validity of-- Interest, Rebate 
of. 

Flaintifis sued to recover a certain amofint 
of money, principal ae ^ell as interest, as a 
oharge' on propert> , mortgaged to them by the 
juedeoesBors in interest of the defendants, 
mere was no provision in the mortgage* deed 
fht pieoemeal redemption, but it was oontem- 
plated that part*payment of the principal 
mortgage money should be allowed. It appe.'tr- 
ed that a tender of a certain sum was made by 
some of the defendants on the l4th August, 
1^9, but the plaintififl refused to take part-pay- 
ment as they had become entitled to the entire 
mortgage money and did not wish that part 
of the property should be redeemed. The 
defendants did nothing till October, 1913. 
when they again tendered the same sum. But 
on 28th January, 1913, the plaintiffs had senk 
notices to all the mortgagors demanding pay- 
ment of the full sum due under the mortgage : 

Held, that under the oiroumstanoes no offer 
by any of the defendants subsequent to the 
38th January, 1913i could be valid tender so as 
to entitle them to claim rebate of interest on 
the sums tendered, and the plaintiffs wore, 
therefore, entitled to recover the full amount of 
principal as well .as interest. Sallg Ram v. 
Babghat-ullah. 83 P.W.B. 1918==>81 P.L.R. 
1918»46 Ind. Gas. 175. 

BCOTT BMITH and LB*B0SS10N0L, JJ. 

(20) Mortgage of share of non-transferable 
oooupanoy bolding if an incumbrance— Pur- 
chaser of holding at rent sale how far bound 
by mortgage— Suit to enforce mortgage against 
tenants and purchaser — Landlord ret essential 
party. Bee BEN. ACT VIII OF 1885 ^TENANCY), 
No. 78, 22 C.W.N. 662. 

(21) Mortgage-debt if can be sold m execution 
of money decree by separating debt frr.m secu- 
rity, Bee Pun. ACT XIII OF 1900 (ALIENA- 
TION OF LAND), No. 3, 16 P.L.B, 1918. 

(22) Sale of mortgaged properties by decree 
in mortgage suit — Appeal by purchaser of one 
such property at revenue sale — Eximption of 
purchaser from '*iftbiJity under mortgage — 
Bxfmptir.n if onurer fer bonpfit r.f other dcf,^i 3 d- 
ants-morlgagor . S^c Aju*EaL (OeneRaL), 
No. 30, SPat.li.J. 366. 

(23i Iilxecutrm s.»lf;, Auctinn-purchaRer at — 
Mortgage cxt-culrd fr;. r fo rU'sfichmrr>(, Riijd- 
ing narnte of. auction Purchaser. 
No. 3, 45 Ind. Ca-s. 877-5 O.L J. U4. 

(24) Two morfgftgpfl on Ramo property — 
Second mortgage sreured by promit-sory note 
from curetiPH— Balo on 6r-t — Su'oesj- 

qiuekit sale by second mortgrinc— Boo..r.d mort. 
ga|p$-deU not. sati&:6cd by rea:]' n ol property 
add by him being ioflufficit^nt to raiRe amount 
of debt duo to him— Personal deqroe against 
auretiesi where sureties after purohasing equity 


Aiorigagro-^(Ooniintied). 

1.— General— (Ofl|tfiniMd$. 

of redemption sub- mortgaged pmpertiea tO' 
.second mortgagee before litigation began. Bee-'^ 
ClV. Fro. code (1908), No. 444, 46 0. 703. 

(25) Final decree in'nmrtgage suit— Altera- 

tion of its terms in exj/eoution if permissible. 
Bee ClV. PRO. CODil (1908), No. 440, 43 Ind. 
Cas. 22. ^ 

(26) Mortgage by judgment-debtor made in 
defiance of prohibition contained in Civ. Pro, 
Code— Validity. Bee ClV. FRO. CODE (1908),- 
No. 661, 14 N.L.B. 181 (P.C.). 

(26-0) Minor, Executed by, cn attaining 
majority — Consideration. Fresh advances and 
old minority debts— Validity of. Bee CON- 
, TRACT, No. 6, 46 Ind. Cas. 766. 

' (36-6) Oontraot Act (1873). 8. 2. ol (d}— 

Several mortgagors- Mortgage benefiting only 
some of— if binding on others also-' Considera- 
tion. Bee CONTRACT ACT (1872), No, 1-a, 
22 C.W.N, 188. « 

(27) Attesting witness to mortgage- deed called 
but not examined- Admissibility of dooument. 
See EVIDENCE ACT (1872), No. 21, 16 A.L.J. 
121 . 

(28) Mortgage by father for neoossity at 
onerous rate of interest — Bight of sons — Posi- 
tion of mortgagee. Bee HINDU LAW (ALIENA- 
TION), No. 3, 40 Ind. Cas. .869. 

(28-a) Hindu Law — Joint family — Co- 
paroener, Mortgage by, of his own share 
without legal neoessity, Validity of. Bee 
HINDU Law (Alienation), No. 8, 46 Ind, 
Oas. 764. 

(29) Mortgage by managing member— Burden 
of proving necessity. Bee HINDU LAW 
(ALIENATION), No. 9, 7 L.W. 323 (P.C.). 

(30) Personal cevenant in simple mortgage, 

, if aiibecodent debt bindiug on sons. Bee 
! Hindu Law (Debts), No. 30,*91 O.C. 200. 

j (31) Execution of mortgage by widow and 
I next rovorRicner — Deoroo against both — Applica- 
! tion for eiiecution also against both— Objection 
' to award o! interest period of grace made 
’ i.y w'dow if may bo continued by reversioner 
I on her death during esecii^ion — Anplicaticti for 
I amendment of decree if roay also bo filed by 
’ reversioner — Proper period for alh>w)Mg further 
intorost after period of grace. See INTEREST, 
No. 2, ,27 C.L;J. 576. 

^ (321 Interest payable in paddy — Charge on 
immoveable propoity. See INTEREST, No. 3, • 
46 Ind. Cas. .884. 

(33) Mortgage efieoted between tenants, not 
.’.inding O'l laodlcrd. Bee LANDLORD AND 
Tenant, No, 38. 46 Ind. Oas. 474, 

(34) Suit on mortgage— Dooree passed by 
High Coifirt in appeal — Application for dedfM 
absoluie— iLimitation. See LIMITATION AOT 
(1906). No. 81. 16 A.L.J. 85. 
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-~l.->*O6n6»al^(Con<tntt0d). 

^ (86) Fropflrfty of three oo-sharera purobaeed 
m ezeoQcioa of decree agaioat two of them— 
Bedemptioa of ezifiting mortgage on entire' 
property by auoh parojiaaer— Determination of 
mortgage and oreaticn 6f charge on third share 
Of co-aharerin favour gf purohaser—Limitation. 
See Limitation aot (1908), No. i9G, 22 o-W. 

' N» 637. 

(36) Mortgage in respeot of a loan of paddy— 
Mowgago suit— Applicability oj Art. 116 or 
120, Limitation Act. Sec LIMITATION ACT 
(1908). No. 168. 44 Ind. Gas. 618. 

(37) Sub-mortgagee, reoeigt by, of hia share 
Of interest from mortgagors within six years of 
auit— Gduse of action against priucipai mort- 
gagee if kept alive to aub-morcgagee. Sea 
limitation act (1908). No. 86. 3 P.K. 1918. 

(38) Ezeoution of mortgage by Karnavan in 
Satisfaetion of a barred decree debt— Validity- 
Powers of Karnavan. See MAtiABAS Law. 
No. 13. (j^l8) M.W N. 144. 

(39) Furohase of portivin of mortgaged pro- 
perty ^y mortgagee — Effsoi of purchase on 
morigage. See MORTQAQOtl and MORT- 
GAOEB, No. 2, 21 O.u. 172. 

(40) Mortgage by oeoupanoy tenant— Tenant 
dies wiiihout heirs— Efifoct on the mortgage. 
See OCCUTANCY HOLDING, No. 1, 43 Ind. 
Gas. 912. 

(41) Suit against minora on mortgage— No 
question raised on minors’ behalf during trial 
as to propriety of execution of document- 
Decree— Right of minor to object to such exe- 
cution on appeal. See Flkadings, No. 7. 
36 M.L J. 372. 

(41-a) Mortgage with possession — Long 
posaoission by mortgagor, presumption arisiog 
from— Satifcifaotion of mortgage-debt— Evi- 
dence Aot (187*2), 8. 114 — Onu^ to rebut 
presumptiou. See Presumption, No. 3, 46 
lud. Gas. 676. 

(41-6) Suit on, after 36 years— No demand 
or p>)ymeat made during the interval — 
Genuinouess of mortgage, Presumption as to, 
under Evidence Aot (1872), S. 114, Applioa- 
bilitv of— Burden of proof as to genuineness. 
See PRESUMPTION. No^ 4, 46 Ind. Gas. 806. 

(42) First suit by mortgagor Jfot redemption 
against some only of mortgagees— Subsequent 
suit against other mortgagees. Maintainability 

of. See Relinquishment of Portion dp 
OLAIM. No. 1, 8 L.W. 162. 

(48) Mortgaged property sold and partly 
mortgaged to persons induced by some of the 
^mortgagees themseHves to believe property to be 
free from eaoumbraobe— Estoppel —Remedy of 
pAVty suffering by misrepresentation. See 
Tbansfbb op Property act. No. 36, 22 0. ' 
'W.N. 641. 


1.— flenepal— (Conclttdfld) . 

(44) Deposit in Court by mortgagor of mfftP 
amount than that due — Deposit if a valid 
tendot— Mortgagee’s right to intuiest 
amount so deposited. See TRANSFER OF PBOt 

FERTY AOT, Nc. 64, 34 M.L.J. 439. 

• • 

(45) Offer by mortgagor to repay debt-^ 
Assertion by mortgagee of absolute right to 
property — Tender if dispensed with— Amoupt 
not paid by mortgagor— Exoneration of mozi* 
gager from payment of interest. See TRANS- 
FER OF Property act, No. 67, 34 M.L.J. 
488. 

(46) Deposit of mortgage money after insti- 
tution of suit by mortgagee— Deposit not valid 
— luterosii. Running of, not prevented by such 
deposit. See TRANSFER OF PROPERTY AOT, 
No. 63. 35 M.L.J. 606. 

(47) Right of mortgagee as against .tres- 
passers. See Transfer of Property act, 

51. 3 Pat. L.J. 162. 

(48) Widow and her reversioners , Agreement 
between, to divide her husband’s estate equally 
on her death— Only one of such reversioners 
being next reversioner, the rest being remotoly 
entitled — Mortgage by widow of such estate of 
her husband to said reverjionors — Next rever- 
sioner, Devise by, of share allottod to him by 
agreement to hio wife— Death of next rever- 
sioner before widow — Doviuee entitled to mort- 
gage interest only. See WILL, No. 12, Sd 
M.LJ. 684. 

— 2.— AcooiiIod to Mortgaged Property. 

Mortgage of kumki lands — Kumki lands 
Bubdequeutly granted on darkhast to mortgagor 
as wargdar of adjoining lands — Right of mort- 
gagee to kumki as a^oession to mortgaged 
property. Sea TRANSFER OF PROPERTY AOT, 
No. 12. 3 L.W. 100, 

3.— -Anomaloue Mortgage. 

(1) Mortgage-deed of anomalous mortgage’^ 
Personal covena^u. Absence of — Limitation 
— Simple money decree t if could be passed 
—Regisiralion, which is nullity for bite 
purpose, if can be good for any other pur- 
pose— Fraud upon registration authority. 

A deed of aaomalous mortga'Sse did not con- 
tain any independent covenant to pay ezoept 
the usual stipulation for repaymenWafter the 
6|;red term ; there was, however, a personal 
remedy against the debtor available to the 
creditor, if the whole of the dobt oould not be 
satisffed out of the sale-prooeeds of the mort* 
gaged property. The dooumaut was pat irt 
suit and the remedy against the property, U 
was held, oould not be enforced beoause o! 
invalid registration. • 

Held th^t the oredir>oc oould not rely on tha 
personal oovenant and got a simple money 
deoree as that oovenant oould be availed of only 
n a certain oontingenoy (vis., the insnffioienoy 
of tha sale-ptooeeds to discharge the whoKa 
debt), whi(di had not ariseni 
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Moriglige^iContinufd). 

— 8.— ADomftloai UorigAg^'-^iConeludedu 

Held further thet an act whioh oonatiiuted a 
fraud upon the ref!iBtratioD authority could not 
be treated as a valid aot for any purpose what- 
eoever. If the registration was a nullity the 
dooument must bo treated as unregistered for 
purposes. Kalka t. Mathura Oai, U1 O. 
0. 341. 

, Daniels, a.j.c. 

References 41 0. 973 ; 12 0.0. 275 ; 14 A. 
L. J. 107 ; 31 G. 146. R. 

(3) Demise in perpetuity by way of kauom 
ivith oovQoaiit for renewal every twelve years — 
Bight of redemption, clog on. See MALABAR 
LAW, No. 3, 7 L.W. 119, 

(8) Oontraot to annually pay definite portion 
of income to mortgagor if anomalous or usu- 
fructuary mortgage. See REGISTRATION ACT 
(1900), No. 13. 24 M.L.T. 316. 

—4.— By Conditional Sale. 

(1) Reg, XVII of 1806. S. ^“-Mortgage 
byway ct conditional sale -Redemption-- 
Right token lo^,t Service o1 notice on mofi^ 
gagor— Foreclosure proceedings. 

In a suit for redemption of a mortgage by 
way of conditional sale made in the year 1866 
It was pleaded that the tight had been extin- 
guished, inasmuch as in the year 1876 the 
mortgagee had served a notice, under the seal 
and official signature of the Dist rict Judge, 
upon the mortgagor warning him that the 
mortgage would be finally foreclosed in the 
event oi bis failing to redeem within a period 
of one year. The service of the notice was 
sought to be proved by means of oectain records 
of the Court I'-iTirfd that the records of the 
Court were not prima facie proof of the fact of 
service of the notice and consequently the right 
to redeem was not lost {a). Ram Baran Rai 
Y. Har Sewak Dube, 16 A.L.J. 377 -=40 A. 387 
»46 Ind.CAs. 488. 

PlGGOTT and WALSH, JJ. 

Rs/srewce (a) 4 A.L.J. 717, F. 

(3) Simple mortgage and. Distinction between 
—No 'personal covenant to pay— Personal 
decree againsl mortgagor, if can be passed 
— Transfer of Preperty Acl (IV of 1882), 

B, 5b— Contracts not in accordance with 
statutory requirements, if contracts— CoH- 
tract Act, 1872. S, 66. « 

Tbs definition cf a simple mortgage includes 
a personal ooveuaut to pay whereas the defini- 
tion of a mortgage by conditional ^ale makes 
no mention of such a covenant. In a suit 
based on a deed of mortgage by conditional 
sale the mortgagee is not therefore entitled to 
a personal decree, even in case he fails to get 
a mortgage decree. 

Aboptraot whioh is not in aooordanoe with 
ths ithtatory reqnicsments is no oontraot at 
. aU, and does not become Toid and is not 


Mortgage’^Oontinuedh 
4.— By Conditional Hla^{Continu§di, 

discovered to be void in the sense.of B. 66 of 
the Oontraot Act. Anandvao v. Takaran, 
46 Ind. Gas. 826. 

Batten, a j.c, , . 

Reference 27 A. 592 « (1905) A-W.N 111- 
2 A.L.J. 331, F. 

(3) Reg. XVII of 1806, S, S— Mortgage <)y 
conditional sale — Foreclosure — Notice — 
Omission to mention shamlat vitiates^ the 
notice, 

Beld, thit. where the foreclosuife notice 
under 8. 8 of Beg. XVII of 1806 misdescribes the 
mortgaged preperty the mortgagor is very likeiy 
to be misled by the misdescription, and that 
such a notice cannot be considered to be valid 
as cegards one pact of the mortgaged land and 
invalid only as regards the other part, so a 
notice whioh omits to refer to shamlat is 
materially defective and does not extinguish 
the mortgagor’s rights in any portion of the 
mortgaged land. Karam ILahl Y. Blndra 
Ban, 18 P.L.R. 1918 = 17 P.R. I919r39 P.W. 
B. 1918 » 44 Ind. Gas. 540. 

CUB VIS and Leslie Jones, jj. 

References : — 109 P.R. 1901, F (fhulam 
Muhammad v. Dewan Kirpa Ram (No. 492 of 
1908) Unrep., Diss.; 85 P.W.R. 1914 = 43 P. 
L.B. 1911, R. 

(4) Bai>bihwafa mortgage of land — Condition 
invalid after Sth June 1901, the date of 
commencement of Act XIII of 1900, S, 10 — 
Patent legal point can be raised in seosnd 
appeal for the first time — Interest at 
Be. 1 9-0 per cefU. per mensem allowed and 
made charge on mortgaged property after 
expiry of dah of redemption. 

Held that:-' 

1. In any mortgage of revenue paying laud 
made after the oommenoement cf the Punjab 
Alienation of Laud Act, Xlll of 1900 (which 
oame into force on Sth June, 1901), every 
condition welch is intended to operate by wuy 
of conditional sale is null and void under 8. 10 
of the Aot, and that whether the mortgagor is 
a member of an agrioultural tribe or nut, it 
does not make any difierenoe so far. as the 
operation of this section is oonoerned. 

2. The question whether a mortgagee is 
entitled to receive interest and tho questiem 
whether it is a charge upon the mortgagnl 
property after expiry ot the date fixed for its 
redemption mqst be decided aooozding to the 
terms of the mortgaae-deed which must be con- 
strued in a reasonable mapnet and with due 
regard to the ordinary expeotationo of pirrsons 
entering into a transaction of this character. 

3. In the absence of any proof of undue 
influence, a mortgagee is entitled to get fuU 
interest at the stipulated rate, though exoesaive 
but not exorbitant, pp to the date of redemp- 
tion before the mortgagor can be allowed to , 
redeem the mortgaged property (a). 

In this case the mortgagee was allowed foil . 
interest up to the date of redemption, Wf]' 
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''— OoiidttloDal Sale— -(OoneZudtfct). 

m6rtgftge.d6ed provided that (1) thb pripcipal 
money together with iaterest was to bo paid, 
within one year; Orin default the transaction 
was to be deemed se cale ; (8; interest at 
Bs. 1-9-0 p.Ci p.mM*will be payable year to 
year and m the event of noa-paymenb every 
year oompound interest will be charged and 
(it the mortgagor was not at liberty to transfer 
the property until redemption. 

H) A legal point which is pitpnt on the face 
of the record can be raided for th^ first time in 
second appeal by auy one of the paruies to it, 
and oan also be takeo uuo coTisioeration suo 
motu by ihe Chief iJuart. Allah OIn v. Fateh 
,'Dln. J7 P.L.R. 1918^31 P.K. lJi8 = 51 P.W. 
B. 1918^45 lud. Cas. lOI 
SHADI Lai:i, j. 

References 19 A. ;.9 (F.C ); 5 IMl 1910* 
23 P.W.R. 1910, F. 

(5) StipalafcioQ in iisufra^ituary mortgage 
cetitriobiug right of r^uomption tu a period of 

* two years— Implied Cv>nr.rio6 thiii mi^tgageo 
should become owner on dctault—Mottgage m 
effeod orje by ooadicion it r, I S .*o MOUTGaOB: 
(RBD^JJIPTION;, No. 19. 14 N.Li.R. 184. 

(6) Original inteaiioa to ox^nuatt^ nonditional 
deed of said abaodoue*'* '-Bjcaoutioo and regis- 
tration of absolate sa.o, - ^zeuauun aud regis- 
tration after only a ooaple of diys of agreement 
to recovery — Tcaasaotion as between vendor and 
purohasor if may be looked upon as English 
mortgage or condition li silo. Seo I*RE EMP- 
TION, No 20. 74 P.R. 1918. 

(7) Innooucus defects in notice of foreclosure. 
Bee Beg. XVIl of 1806 (MORTGAGE BY 
GONDlTlONAIi SaLJS), No. 2, 80 P.L R. 1918. 

(8) Mortgage by maditional salo— Fore* 
closure prooeeamgs— Dociea in favour of mort- 
gagee against widow— Suit for redemption by 
reversioners, maintainabilitv of. See RES 
Judicata, No. 40, 44 P.L R. i9i3. 

B. — Gontributlon. 

Go-mortgagor. Payment by, if can create 
charge— Go-mortgagor, Natural guardian of, 
Payment by, if can oeeato charge, when such 
guardian not appointed by Court — Tranf^fer of 
Property Aot, B. 95. See CONTRIBUTION, 
No. 4, 45 lod. Cas. 901. ^ 

6.— Debt. 

Fayment to co-morlgagee %f discharges ^oint 
debl^Oontract Act, S, 33 -^Presumption of 
uity of English Law if apph'* 4 ible to India, 
aungMyap Mo v. Ma Po. U.B R. (1917). 
4th Qr., 42-44 lod. Gas. 6s7. See Final 
Part. 1917, Ool. 686. 

7.— BngUih Mortgage. 

(;i) Grown not entitled to priority over 
English mortgage of immoveable property. Bee 

OBowR Debts. No. 1 . 22 (;,w.N. 793 . 

&) Original intention to execute conditional 
deed of eale abandoned— Exeoution cCnd regia- 
treAion of ahsolnte sale— Exeoution and regis- 
ifeation after only a couple of days of agreement 


Mortgmge^iOimtinuBd)^ 

7.— English Mortgage- (Conoludtd}, 

to recovery — Iransaotion as between vendot 
and purchaser if may be looked upon Ml 
English mortgage or conditional sale. See. 
FBB-BMPTION. No. 20, 74 P.R. 1918. 

— -S.— Equitable Mortgage. ^ 

U) Equitable mortgage of loose chattels^ 
Indian Contract Act (IX 0 / 1872), S, 179, 
1 / prohibtis such hypothecation-^ JSquitable 
mortgage of land — Fixtures if pass ig morf- 
gagee —LeUer written by mortgagor stating 
purposes 0 ! deposit of title-deed if must be 
rtgistered as a document of mortgage--^ 
Transfer of Property Act (IV of 1883), 
S. 69. 

There is nothing in the Indian Coniraot Act, 
which uoutaioa only a poibion of the law of 
contract appiioiblu in Briiidh India, to prevent 
a person from hypoiheoatiug his goods to, 
auoLhsr person lOt oecunty. 

• As betvvfsofi murtgag’>r and mortgagee, the 
law is sstileu thac nxiures pass wibh the land 
to the moLtgag&e. 

A Idbier hvtiiLu.i by the mortgagor to the 
mortgageu .Hating the purpoi;e lor wbioh the 
title-deed has beeu deposited with the latter is 
tjoi a dO':umetit requiring registriktiou under 
the provisions of the Indian Registration Aot 
as bbiDg a mortgage. Harlpada Sadhukhaii 
Y. Anath Nath Oe. 22 C.W N. 759»44 lnd» 
Gas. 211. 

Fletcher and buamsul Huda. jj. 

(2) Memorandum of securities handed over 
to mortgagee— Reg tstrutipn, if. necessary-^ 
Registration Ac: iXVl of i908j, B. 17 — 
Recured creditor, Suit bp, to realise security 
— Leave of Official Assignee ^ Necessity of^ 
Presidency Towns Insolvency Act (ill of 
1909). S, 17. 

Where a document merely reoiies what seoo- 
rities were h.inued over tu an equitable mort- 
gagee, it is a memorandum and not a mortgage 
anu Iheroforo does not require registration. 

A secured creditor of an insolvent oan oring 
a Bui; to realise his seourities without the leave 
of the Offioml Assignee under 8. 17 of the 
Presidency Towns lusolvenoy Aot. D. Badrla 
Dai V. The Chetty Firm of O.A.M.K,, 46 Ind. 
Gas. 9i8. • • 

Ormond and prat, jj.* 

(3) Mortgage by deposit of title-deeds iy plaint- 
• iffs— Payment to mortgagee of morigagg- 

fiebi by defendants at plaintiffs* request-^ 
Defendants put in possession 0 / land with 
plaintiffs' consent with liberty to appropri-v 
afe rents and profits towards interest-^ 
Defendants, if liable to give up posseaeiom 
to plainiiffe before satisfaction of mortgage- 
debt— Implied promise to execute necessary 
inatrwnent— Contract Act, 8, 202— Pietps 
of relationship between plainiiffe and 
defendants— Registered document if neces- . 
sary to support defendants' right to posses * , 
Sion— Transfer of Property Act, 8s, 54, 
-^Plaintiffs' right to redeem. 
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Mori^Mge^{Oonii$iufd). 

— 8.— Eqoltable Mortgage— (Concluclad). 

In a aait to recover poeseesion of certain 
lands, it was found ch.io the defendants, in 
oonsideration of pajiof? o8 a mort^ap'fi created 
on the lauds ly toe plaintiffs by uepoait of 
title-deeds. w**r 0 put into possession of it by 
the oonaeut of th«) pleintififs with I<bL*riry to 
appropriate the rents and profitn of the land 
towards interest. Tb^ olaintiffs did not sue to 
redeem their mortgas'c and even denied the 
existence o/ any inurtgARe oo the de/andants, 
bat based Mic-ir suit on the ^ *oii'id that no 
interest in the lands pissod to tho defendants lu 
the absence of a repistecod instrun»ent. Field 
that the plaintiffs were neither untitled to'a 
decree lor ledeuiptirti nor to recovo' possession 
of the lands. i.hor« bomR nominy in the Trans- 
fer of Property or ration Aet to require a 

repstered dooument for such a transfer of 
pos^ess’.on as wis olfooted in this oise aid the 
traosaotion not hein^ tino of sale or morti^a^e 
requiring such an instrument under 8.? 54 and 
59 of the Tri-Jsf.T of Property .Aol". * 

Held. pIso. that, a'^pnrain^; thHt a m^npiagoe 
by deposit of title-deeds, put into pissasston of 
the raort.^agod property by -.ic will, tbo consent 
of the mo^iq ./ro**, hai no right tfi re'aiu posses- 
sion of the lidd until the chirgo w paid off. 
there w-is an implied promise by the plaintiffs 
to execute the legal d'^nuin«*rit 5 neoe^eai) lu give 
effect to Muoh intention ; th®* de'on ’ants would 
still have the right to sue for spsoifli perform- 
ance of tbit agreement and the plaintiffs 
would not bo entitled to sue for possession (aK 

Heldt further, that the defendants might be 
regarded as having received auMionov from the 
pla^ntiff^ to raanw-ge tbo lands and to receive 
the rents aud profits in lieu of intorom and, aa 
such authority wa^ given to them in oonsidcra- 
tiofi of tho loan to the plaintiffe, the authority 
could not. bi terminated, uodcr S. C ontract 
Act, until the loan was repaid Shwe Lon Y. 
Hla aywe. 9 L hJ.K. 174^47 Ind. Gan 13:i. 

TWOAfEY, C.J. and ORMOND, J. 

Beference: — fat 29 Ind. Gas 707, i?, 

—9. — Foreoloia re. 

fl; Regisrered mortgage ol sir lands— Mort- 
gage registered before commencement of 0. P. 
Tenancy Act ut 1096— Award of Couoiliation 
Board. Jiff ent q/. See G. P. ACT XT OF 1898 
(TENANCY), No.«9. 24 M.L.T. 345 iP.Cj. 

f2) Su^it for, Do'^rec in, for oosta to he re- 
cover^d personal! v. Validity of — Appeal if lies 
from such a docreo See COSTS, No. 3.0, *47 
Ind. Cas. 512. < 

(3) Bai-bil-wafa mer*g4ge -When po.ssossion 
pf mortgagor b'^'’--'mes aiver^ie to mortgagee — 
Suit for possBPH’on bv mortgagec-rLimitation. 
Bee LIMITATION ACT (l90Si, No. 178, 25 
P.L.R. 1918. 

(4) Poreoloaure notice under Reg XVfl of 
1806, 8. 8— Contents of notice. See MOBT- 
OAGE (CONDITIONAL BALE), No. 3, 18 P.L.R. 

191a. 

(0i Mortgage made after ooming into fozoe 
of Transfer of Property Act— Mortgage by 


Al origage-^iContintUd ) . 

— 9.— For acloeare— (dohqlftdsd) . 

conditional sale— Decree for foreoloaure— Pro- 
perty* brought to sale— Suit for possession 
'alleging custom of pre-emptioo— Remedy of 
pce-emptor. See PRE-EMPTION, No. 7, 16 
A.L.J. 561. 

(61 For inuoouous defects in notice of fore- 
olosiu-o. SQti REO. XVII OF 1806 (MORTOAOW 
BY CONDITIONAL 8.\LB). No. 2, 80 P.LfR. 
1918. 

10.— Priiylty. , 

Not to be claxmed by subs$gtien„ mortgaqet 
who has not searched in Registration office, 

Tho mere failure uf earlier regieiered 
mortgagee to demand ai.d retain with him title- 
doeiis re ating in the prupjrc} will not aupport , 
a cUim of priontv over him by \ subsequent 
mirigagoe who has purposely not made a 
sr-aroh in tbo Riigistra .i iti Office. The Bank 
of Bengal, Akyab v. Aung Tha Hla and 
others, 47 ind. Gas. 774, 

SIR Daniel Twomky and Maung Kin, 

jj. 

11.— Redemption. 

<D Stiii for rsdnmvlion —Mesne -pfafU^ direct- 
ea to be iseertaincd in the execution depart- 
mmt — Time oeqins lo runfromdate of such 
nicer tamvunt 

In a suit for reiempi-iori of a mortgage, where 
the deorre directs the mesne profits due to the 
mortgagor to be asceriainod in tho execution 
departraeriF, time begins to run when the profits 
are so ascertained ia). Nariingh Dail Y. Debt 
Praiad, 16 A.L.J, 88 =*40 A. 211 = 43 Ind. Gas. 
932. 

Rich VRDS, C.J. and Banehji, .T. 

Reference : — {at 25 A. 335, F. 

(2) ijra Tenancy Acf (ITof I^OM. S. 20 — 
Mortgage of occupancy holding — Mortgage 
toid — Suit for redemption— Suit wiatnfai?.- 
able. 

A usufructuary rnortg-*ge was made of an 
oocapaooy holding in 1906. The mortgage 
was void under S 20 of the Tenancy Act. The 
mortgagor sued to redft**m tho mortgage and 
offered to pay tho money duo thereunder 
Held that tho plaintiff was entitled to get back 
possession on his paying the mortgage money 
as he had offered to do. Ramzan v. Bhukhal 
Hal, 16 A.L.J. 747 = 47 Ind. Gas. 852. 
Richards, c..t. and Tudball, .t. 

(3) Transfer of Properly Act (IV of 1882), 
8. 9! — Usufructuary mortaaqe of sir lands 
pVior to Tenancy Act - Sale of mortgagor* a 
proprietary rights after Tenancy Act — Ex- 

* proprietary tenancy originated — Redemp- 
tion of mortaage. 

In 1898 and 1899 two ‘usufrucluary mort- 
gages of certain sir plots were made. After 1909 
the mortgagor's proprietary rights were sold 
and purchased by Ahe defendants. The defend- 
ants ubsequently acquired the mortgagee 
rights alco. The mortgagor then brought the 
present suit for redemption Held that, upon 
the Bale of proprietary rights, the mortgagor 
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Mortgage^iOomiHueii. 

•— T-ll, — SademptiDB— (OmfinfM^) , 

'liMUiie entitled to oeeapy the eir land as ex- 
proprietary tenant, ai\d, asaaoh, he had interest 
in the property within the meaning of S. 91 of 
the Transfer of Propeify Aot, which enabled 
him to rodeem the usufruotuary mortgage. 
•Mnhammad Huiiain v. Hanuman, 16 A.L.J. 
796 — 47 Ind, Uas. 861. 

* Richards, o j. and tudhall, j. 

(41 Ttansfer of Property . Act (IV o/ 1882). 
5s. 74. 7C—Intprovemt^nts made by a mart- 
gageetn jiosaesswfi — Mortgagee can recover 
the coats of the improvements from the 
mortgagor. 

A m'>rr>gagne in pooyesaioo is entitled to 
yrcoovi'r from his morigagor roaaontirjie costs 
incurred in iasbing improvetnenris. 

The CJourt, in allowing costs of improve- 
ments, must ri iiur iliy on its guard agaiDHt 
extravagant or uufoumled claims. It shall 
inquire strictly into the bona /ides and fairness 
of the claim in ouch particular rtsc. Nlja- 
llngappa v. Chanabaiawa, ‘20 Bom. L R. 
896-47 Ind. Cas. 761. 

BATCHHJLOR. AG. C I. find JiABTEN, .1. 

Refe/^ncefs : --19 M. 327, Nnt P. ; Henderson v, 
Astwood, (lQ^9i) AG. 160; Shepard v. Jones^ 
(1832) 21 Ch. D. 469. F. 

(51 Mortgage --AtortgagcM-purchaser of equity 
of redemption chase %n execution of 
money decree - Mortgagee ^ if trustee* 

A mortgagee can purchase an equity o£ 
redotnption at a sale hold in exeoulion of a 
money decree obtained by a stranger against 
the mortgagor. He does not hold the equity 
of redemption as a iruBtor for a raorteagor and 
for his benefit.. Bharat v. lihan, 27 C.L.J. 
431 —43 Ind. Cas. '212, 

MOOKERJBB and BeACHCKOPT, JJ. 

References M. 377, Diss.; !4 C.W.N. 
*679, Disi.; 2t M. 96 ; 1*2 M L J. 390 ; *27 M. 
428 ; 5 G 198 ; Shaw v. Bunney, (1864) 139 R. 
R. 190; Kirkwood v Thommon, (1865) 2 H.L. 
M. 393 ; 32 0. 296. R. 

(6) Partial owner of equity of redemption if 
can redeem whole mortgage. Balkaotha Nath 
Day V. Hoheih Ohandra Day, 22 O.W.R. 
128 — 44 Ind. Gas. 77. 8oe Final Part, 1917, 
Col. 690. 

(7) Mortgage suit '-Purchaser of mqrtgaged 
property^ applying to be made a party, not 
allowed on plaintiff' e objectior^ Subsequent 
snif by purchaser at mortgagee's shle to 
recover possession — Right of previou§ 
purchaser to redeem. 

Where an application by a purchaser A, of 
mortgaged property to be made a party in the 
mortgage suit was. on the mortgagee’s objeo- 
iioD. refused, and he was ihus prevented from 
axeroising tba right nf redemption amongst 
other reliefs whioh he desired to olaim : 

Aid— That, in a suit by the parobaset at the 
agio in ezeoutioD of the mortgage deoree, B« to 
cbOQVec the property Ifrom A, who was in 

.69 


Mortgage^iOontinuedU . 

— 11.— Re4empiloa«-(Confintied). 

poBSOBsion. A was entitled to redeem B (aL 
Rebatl Mohan Dai v. Nadlabaahl De, 22 0« 

W.N. 543-44 Ind. Cas. 52l-*28 C.L.J. 256. 
Richardson and Beachcroft, jj. 

References : — (a) 13 C. 414 ; 33 C. 425, 
Dist.\ 39 G. 513, R. 

(8) Partial owner of equity of redemption if 
can redeem the whole of the mortgaged pro* 
petty. 

A partial owner of the equity of redeptHpjdoilia 
entitled to redeem the whole of the mortgaged 
property (aj. Protap Chandra Ohar v. Peary 
Mohan Dhar. 2*2 C.W.N. 800. 

Richardson and WAiiMsijRy. jj. 

Refereyices'. -ia) 22 g W.N. 128, F.; 22 M. 
209 ; Pearse v. Mams, L.R. 5 Cb. Ap. 227, R. 

(9) Suit for ejectment — Decree for rede^nption, 
whether valid. 

• A Court can, in its discretion, pass a deoree 
for rodemptturi in a case in wnuh the plaintiff 
nuel tor an ejectmont. Krlshnajl Hetkar V. 
RaojI, 44 Ind. Ca^. 921. 

Pridbadx, a.j.c. 

R&ferencesi — 20 B. 196; 5 G.LJ. 527; 35 
B. 507, Appr. 

(10) Mortgagee in possession — Mortgagee 
undertaking to pay Government t^evenue— 
IVtlful default — Sale for arrears of revenue, 
collusive— Effect of, on Redemption. 

Lsfandant, the riortgagee in possession of a 
share in a taluk, bad undertaken to pay the 
Governmeoi revenue, but made default in 
payment of the revenue, with the result that the 
taluk was sold for arrears of revenue. It waa 
parch «eed by A, who sold it to B. from whom 
the def nidant shortly afterwards purchased it. 
Plaintiff, a purchaser from the mortgagor sued 
to rscover possession of the taluk from the 
defendant on redemption. The sale for arrears 
of revenue and the subsequent sales to B and 
the defendant were found to be collusive 
ttansacciODS enginpcred by defendant for obtain- 
ing posse^ib’ion of the taluk as owner. 

Qeld, that such collusive transactiona could 
not affect the rights of the mortgagor or of 
the plaintiff, a transferee from the mortgagor, 
and that the plaintiff was, if^erefore, entitled 
to redeem. Jamlla Khatnn Chowdhuvy Y. 
Mahamud Khatun Ohowdhnry, 45 kid. Oae. 
735. 

RICHARDSON and BEACHCROFT, JJ. 

• 

(11) Original mortgage — Simple deed executed 
subsequently in favour of mortgagee— Morir^ 
gaged property. Transfer of— Transfer ee% if 
bound tb pay off both deeds at time of 
redemption — Arrears due from tunants to^ be 
paid to mortgagee on redemption, meaning 
of. 

Where the executant of a deed of mortg^e 
exeoutei a subseqnent simple deed, by whioh 
be oreatee a personal covenant not to redeem 
the mortgage until he satisfies the amonnt 
on the iQbseqnent deed, suoh a oovenan ‘ 
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At0rtgage^{Oontiti»$d). 

1 1 . — Redemption— ( Continu9d) • 

oeanot be enfotood againsti a subsequeat 
tcansfecee ot the mortgaged property, itut, 
where the subsequent deea pledges as security 
the properly mortgaged under the first deed, 
the effect is a consolidation of the two ^mort- 
gagee, and a r^ubjequont transferuu musii satisfy 
the amount due on both as a condition ^ 
precedent to rcdc>mpti(in {a-. i 

Where in tbo morsgago deed there was a | 
oonditiou that: at the tune of roileaipUon au 
arrears due from the tenants must be paid to the 
holder of the deed- 

Held, that the provision meant that toe 
arrears at tuat time legally due from the 
tenants, in other words, arrears, the recovery ot 
which was uot barred oy limitation, mupu bo ■' 
paid in as a conaition preoedcni to redemption. { 
Jang Bahadur v. Matadln, 46 Ind. Cas. bO^ 

6 O.b.J. 159. 

STUART, A.J.C. I 

Reference Jd Ind. Cas. 905 = 17 O.t. 

303, Expl. ! 

(1’2) Usufructuary mo) tqage — Lease to 7nort- ' 
gagor^Rentt arrears of. Decree for, ootatn- . 
ed by mortgagee — Equity of Rsdeynptton, ! 
Auctiou sale of -^Mortgagee, Purchaser at, ’ 
Position of ---Transfer of Property Act 
of ldd*2). S. 99. j 

A mortgagor while executing a usulrucluaty 
mortgage ot certain land, took at the same time ' 
a lease cf the same property from the mortgagee. I 
The mortgagee then brougut a suit for arrears of ! 
rent due under the leise and in executiou of the ! 
decree had the equity of redemption of the 
property brougbi. to sale in coutraventicn ol I 
B* 99 of toe Transfer of Property Act, and j 
himself purchased it ; 

Held, that the mortgagee purchasing the 
equity of redemption became a trusree for the 
mortgagor and that it wae unnecopsary for the 
mortgagor to get the execution sale set a.iide to 

redeem the propurty. Narayan Chandra 
Poddar v. Keihab Lai Dhal Bhat, 46 Ind. 
Gasi 493. 

Fletcher and Smithbr, jj. 

Be/erencfl 6 Ind. Cas. 47 = 14 C.W.N. 673 
-12 C.L.J. 574. F. 

(12-a) «Aforfg^poe, acquisition by, of portion 
of mortgagtd property — Effect of, on nght 
of redemption of owner of other portion — 
Egthty of Redemptiori, Acquisition of 
portion of, by mortgagee, pending suif— 
Effect of --Transfer of Property Act, 62, 

60, Applicnbtlily of, i 

Where a mortgagee acquires a portion of the 
hioctgaged property, the right of the owner of I 
(be other portion of the property fo redeem the 
whole is not abeoiutet The right of redemption 
Bepends upon the will of the mortgagee. Ke 
ahn insist npon the mortgag(»r*a seeking i 
tidemption of the entire mortgage ; but if he 
noqdtres any portion of the mortgaged estate, 
hnaan in that oase iosiet that the plaintiff, 
ahall not be allowed to tedehm more than hig 
own ahare of the mortgaged estate. 


MortgMg 0 ^{C<mt%nued ) . 

—11.— Redemption— (Confintigd). 

Although the mortgagee may acquire a por-^ 
tion of the equity of redemption pending the 
suit for reaemptioQ by other mortgagor, it 
cannot be sard that by taking a tranefer, he 
affects the rights of* the plaintiff under the 
decree or order whiob may be made in the suit. 
In ocher words, the right of the plaintiff not 
being absolute no oase of prejudioe can arise. 
8. 62 of ihe Trans.or of Property Act can have 
no applioatiou to such a case and the mort- 
gagee ecu th4n insist upon his right, to confine 
the plAiniifi lo a suit for redemption of his 
share oi che mortgaged propercy only. Rama- 
dhin V. Jokhan, 47 luo. Caa. lid. 

Lindsay, .j.c. 

(13) Suit for rederription—Burdori of proof — 
Existence of mortgage admitted — Onus of 
proving its trredeemaoility — On whom lies 
—Plaintiff's failure to esiabltsh mortgage 
sued on — Existence of mortgage— If can be 
spelled out of defendant's documents— 
Transfer of Property det (iV of 1882)/ 
iJ. 83 — Proceedings under — jfarniasion of 
mongoge in the mortgagee's statement— If 
can oe relied on oy morigagtjr-plaintiff-^ 
Acquisition of subsequent right depriving 
reaemption — iVho should provt- 
Ordiu^.nly, a pttiiuviff who fails tu estabiish 
the spool tic morr.gago suc'.i on. should uot be 
given a rudempcion decree on a mortgage to be 
spelled out from documouts or pleadings to 
which the deiendaut was a party (a). 

Wiiere, however, the plaintiff is under a 
bona fide mistake, or has been led into the 
orror by the conduct of tho defendants, he may 
notwithstanding his failure to prove tho speoifio 
mortgagB, be permitted to amend his plaint 
and claim a decree on tho admission of the 
defendant (6). 

Where m proceedings under 6. 83 of the 
Transfer oi Property Act, 1882, the mortgagee 
in his statement admitted tho existeuoe of thtf 
mortgage but contended that the amount 
deposited was below what was due and payable 
thereunder. i 

Held (in a subsequent suit by the mortgagor 
for redemption), 

U) Chat iho statement amounted to an 
admission that the mortgage was oapable of 
being redeemed, 

ami (2) that tbo burden cf proving any 
acquisition of an irredoemablb right subsequent 
to the dato of that statement lay on the 
mortgagee (c). 

In paies w6ece the existence of the mortgage 
is admitted and the only question is whether 
it is subsisting or has become irredeemable, the 
burden of proving that it has become irredeem- 
able will lie on the mortgagee (d). MadhaYBB 
Tydfar v. Lakihmana Pattar, 7 L.W« 9B4«« 
(1916) M.W.N. 189-44lQd. Cas. 447. 

BBSHAaiBI i^lTAB and NAFIBB. JJ* . 
Reference$:—la) 18 Al. 463 ; 18 M.L.J. 37dy 
28 M.L!J. 266, a, (6) (1916) I SC.W.N. Ifl 
30 14. 888, a, (e) 26 A. 818 ; 1 A. 117« B. 
(d) 88 A. 640, a. 
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MotigMge^iOontinued). 

— tl. R6d6aipiloo-^(6onefniMd) . 

( 14 ) ]liansf*di$cree against heira of woman 
mortgagor -^Paynunt of dacretal amount by 
anothor diffarent*kind of apparent heir-— 
Charge in favour of mch psraonSxeeuiion 
sale of intereat of charge holder if passes any 
interest to auctioU'pvrohasers-^Smt for 
redemption by one of the heirs against whom 
•money decree passed -^Procedure, 

In a suiii for codemption, if. appaarod th^s the 
mortgagee Irom n Bacmena widow obuinad a 
' deocee agaiosohec houra, coi]i!isr.iagof tbo piaiut 
ifia and de^eadaosa 4^ 5 and 6 for th3 am tunt 
oi the mocigago debt, which tno firaa dereodant 
(the b-oa-iii-id.w of lUe widow at that time appi- 
rontly eoticiod to a share as a oo heir through 
jhis wife), pvid od and for whioh bo, with the 
Gonsent of liie heirs, remaiuod in possc'ssion of 
the land Ic was sabsequeotly a.f.iched and 
sold by the fir=ir< defendant’s oreditors in oxeou 
tioa of money deucees a^ainsG tho HAid first 
defendant and patehased by the soo jnd and the 
|hird defendants. The ficat defendant, the two 
attotion-purc^as^.ra aud the throe oo-heirs of the 
plaintiff were mide pic'ios t j the amt as 
defendants 1 to 6. Held that the first defond- 
aat was Jicii: a mortgagee buj only the hitdir of 
a charge on the joint uudivtdHil share of the 
plai ntiff and^efoiidants 4 to h xti the f ind, the 
charge not hdiog an inrer^st in tho lind which 
oould paai to defendants ‘i 'in 1 3 the anotion- 
parcnifiore; that the urar, defondani’a charge 
was for the sum of money advinoed by him to 
pay off the mortgage-debt less bis own share of 
such debt, if, through his wife, he be encitlud to 
any share in the estate of the deoeisoi widow; 
and that the plaintiff being one of, was entitled 
to a decree for possQdSiou of the andivided share 
of the co-heirs less than duo to the drat defend- 
ant, on payment of the amonnt of the actual 
charge of toe fic^t defeudant. Kya Zan v. Tan 
Oyaw, 9 L.B.R. 1G9»47 £nd. Cas 141. 
TWOMBY, O.J. and ORMOND, J. 

(15) Usufructuary mortgage-- Stipulation tor 
t discharge of mortgage-debt by applying 
usufruct ^Provision for earlier redemption 
inserted for benefit of mortgaonrs— Mortga- 
gor's failure to avail himself of provision — 
Original stipulation if clog on redemption 
— Mortgagor if entitled to reie.^m after time 
provided for earlier redemption — Transfer 
of Property Act, 3a* 60 ani 62. 

In a deed of uaufruotuarv mortgage ezeoated 
in 1902 It was stipulated that the mortgage 
amount and interest wore to bi wprked off by 
the uanfruot of the property, the property being 
retained in the mortgagee's po8ses<4ioa for the 
requisite number of years for the purpose. An 
option was given to the mortgagor to pay the 
amount due on 12-M912 in default of which it 
wes provided that the original stipulation 
should continue. The mortgagor, having failed 
to pay on t3-l- 1913 under thpl option, anbse- 
quenlly brought a suit for redemption but 
before the debt had been worked off oomKHetely. 

that the suit to redeem was premature 
'and. mpit be dismissed. Beld^ also, that the 


li/kortgmgg-^{0(m%mugdh . 

11.— Redemption— (Conftnuedfi^ 

atipulation for payment on 13-1-1913 was not a^ 
1^ personal covenant to pay entitling the mortga* 
gor under 8. 60 of the Transfer of Property Aoi 
CO redeem after the time flzed for payment had 
ezpiced, but that it was a proviuion inserted for 
the benefit of the mortgagors. JSeld, further,, 
that the express covenant between the parties 
that rodempeiou should take place only after 
the mortgage debt has been paid off by appro- 
priation uf the uaafcuot was not a clog on the 
equity of redemption, bat that su6h a oovepant 
is expressly recognised in S. 62, Transfer of 
Property Act. Aga Muhammadally Beg y. 
Yenkatapayya, 35 M.L.J. 2S7. 

PUfLLIPd and KRISHNAN, JJ. 

References 36 A. 551 ; 38 M 667 ; 23 Ind. 
Gas. 907, 10 lad. Gas. 243 ; LO A.L.J. 

157 ; 28 lad. Gas. 129 ; 16 M, 486 ; 27 M.L.J. 
i(95 : 29 A. 471 ; 32 M.L.J. 39 ; 36 A. 195; 33 
M. 33; 2 M. 314, R. 

e 

(16) Usufructuary mortgage — Mortgagor in- 
^lossession for stipulated rent— Provision in 
case of default fur recovery of possession by 
mortgagee and for interest ^Decree obtained 
by viortgigfe bn default as stipulated— 
Roisession und^r deerte — Decree not satis- 
fied a*; io arrears of rent — Right of mort- 
gagee to demand decretal amount together 
with substguent interest before redemption 
— A^er^^r in decree of amount claimed — 
Amount, if can be claimed gfteraecreeis 
barred— Election. 

A usaftuotuaiv mortgage of 1868 provided 
that the mortgagor was to t ike back possessTon 
and pay a aiipulated rent, and that, in default ^ 
of payment of this rent, the mortgagee was to < 
recover possession and the mongagor was to pay 
a sum equivaleut to 12 per cent, on the amount 
lent as rent from the date of the mortgage- 
deed until the mortgagee got back pussessioo. 
On the mortgagor’s failure in 1871 to pay rent 
as stipulated, the mortgagee obtained a decree 
in 1873 for possession and for a certain sum 
claimed as rent and for future rant and luteress 
at the rate above spooiffed. In execution of 
this decree possession was taken by the mort- 
gagee, but It did not appear that he was paid 
the rent decreed. In a suit lor redemption- 
instituted in 1915 by the mortgagor, merely on 
payment of the principal loan, the mortgagee 
claimed to be paid befoca redemption thpt rent 
with interest added to it for the last 40 years 
and fnore. It was oonteuded by the mortgager 
that idle amount due beoime merged in the 
decree and tbas, as the decree had become 
barred, the amount oould not be claimed. Held , 
ihat the morijgagee's o1 tim was not valid and 
that the mortgagor could redeem on p.*yment 
if the mortgage money only. Narain Rao Vt^ 
ShiYa Row, 35 M L.J. 414-34 M.L T. 370» 

8 L.W. 405-fi918) M.W.N. 917-41 Ui 1043. 

PHILLIPS and KRISHNAN, JJ. 

. Raferenaea :— 20 A. 40i ; 16 0. 307 ; 33 M.L. 
r. 681 ; 33 M.L.J. 317 ; 37 A. 634, R. ; 5 L.W. 
693 : 36 M.L.J. 661, Diat. 
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M otigage^ (Contiimed ) . 

11.— 'Redemption ^(ContinuicZ). 

(17) DecYBe and sale at instance of prior 

^ mortgcigee — Subsequent mortgagee ^ not , 
party — Redemption, suit for, by subsequent 
mortgagee— 'Interest on prior mortgage — 
Mortgaged property, profit on—Motwgee' 
purchaser, accountability cf — Partial 
redemption— Improv^im^'nts. 

The owoer of cortain JQouse.-i and land:! 
oteated 3 simpto mortgages on them : the first, 
on the houses to a Fund ,* the second, on the 
houses and the lands to S ; the third, on the 
houses to th» plaintiff's husband. S used on 
his mortgage without m^tking the plaintiff's 
husband a party, obtaiuod a decree for sale, 
and himself purchased tne properties mortgaged 
to him for an amount whun nearly paid off hia 
debt. He obtained possesoiou and naaigned them 
to third parties. The properties having risen 
in value, the plaintiff now sued on the mortgage 
to her husband and offered to redeem the assign- 
ees of S who were in possoasion of the houses, 
and had improved them at great expense. Tha 
assignees of S in possession of the lands wore 
not impleaded in the suit. Qq tde question of 
the terms of redemption : 

Held (Ij S aod his assignees are entitled on 
redemption to gat the prinoip.il and interest 
aooording to the terms of the firat two mort- 
gages calculated up to the time of payment* 
The prioe of redemption is the same whether 
it is the puisne encambranoer or the mortgagor 
who redeems. The first two mortgages which 
are revived against the mortgagee (8) though 
extinguished against the mortgagor are kept 
alive to the fullest extent as ii no action bad 
fiver been brought on them. 

. (3) 8 and his assigns are bound to account 
for the profits of the properties from the date 
of possession to the daie of payment. It 
cannot be taken as a rule of law that in such 
oases the profits should be taken as equivalent 
to interest, ff either party insists, an acoount 
^of the profits must be taken allowing interest 
on the mortgage as provided in the bond. 

(3) The persons in possession of the lands 
not being impleaded, and tbe plaintiff’s suit 
not being based upon but to avoid the mortga- 
gee’s pucohase, his is not a ease for partial re- 
demption aud therefore the plaintiff should pay 
the whMe of the mortgage amount found due* 

(4) The assibueo of 8 in possession of the 
house^is not entitled to tbe value of improve- 
ments made to the house') fa}, l^ukhaminal v. 
Raja Plllal, 33 M.L.T. I06*»4l M. 613=^ It. 
W. 430^11918) M.W.N.35l«44 Ind.Cas. 763. 

ABDUB Rahim and Oldfield, jj. 

References:— ia) 17 I. A. 301 ; 31 M. 368 ; 33 
M.L.J. 384, F; 31 l.A, 12. R. ; 38 M. 18, 
doubted. 

( 18 ) Leaee in perpetuity granted by mort’ 
gagnr subsequent to mortgage — Lessee's 
right to redeem— Transfer of Property Act, 
8. 91 (a) — “ Interest in properly,'' meaning 
of— Malik Mabuza lessor, transfer by. 
Effect of— Central Provinces Act, 1898 , 

. Se. 60 , 86 . 


Mortgage— (Continued}^ 

11. — Rfidfimptlon-i*(OoiAtMtMfl) * 

A permanent sub-tenant, liable to eviotion 
under 8. 86, 0- P. Tenancy Aot, foe non-pay-^ 
xnent of rent is entitled td redeem a prior mort- 
gage of the land lea^ed^to him. as a loreolosure 
or sale in pursuance o'f 'the mortgage will pre- 
judice bis interests (a).,, 

Under 8. 91 (a) of tbe Transfer of Property 
Aot, a person cannot be said to have any 
interest iii the property he seeks to redeem 
unless he can bo prejudiced by a fnroolosare or 
'sale in pursa4noe of the mortgage (b). 

The owner of certain malik mab^ea lands 
mortgaged them, and subsequently gave an 
ordinary agricultural lease of the same under 
which the ioshuo should hold the land so long 
as he paid the rent. Ko next executed an*. 
itUkalnama in favour or tbe lessee reoiting 
thaii, in oonsi'lerafcion of a certain Fum of money 
received in advance from the lepsne, he trans- 
ferred his malik mabuza rights to tbe lessee 
for nine years. Held that neither of the doon- 
ments oreafed any proprietary interest in the^ 
lessee and that the lessee w.as only ^ permanent 
sub-tenant, liable to eviotion for non-payment 
of rent under S. 85, 0. P. Tenancy Aot. 
Shanker Singh v. Hukumchand, 14*.N.L.R. 
117 = 47 Ind. Gas. 99. 

MITTRA, A J.C. 

References'.— ^a) 5*C.W N. 83, R {b) 17 0. 
h.J. 3B4 (388) ; Tarn v. Tufn<»r, 39 Ch. D. 466 ; 
39 A. 679; 19 M. 151 ; 8 C 79. R. 

(19) Simple mortgage. Prior execution of— 
Subsequent execution on fame property of 
usufructuary mortgage, providing for re^ 
demption within two years only — Execution 
of doth mortgages before Transfer of Pro- 
pur ly Act and C. P. Laws Act of 1875 — 
Right of mortgagor to redeem subseguent 
mortgage without redeeming earlier mort- 
gage— Contract curtailing statutory period 
for redemption. Validity of — Transfer of 
Property Act, S. 83. 

On 4-4-1873, certain persons executed a sidl- 
ple mortgage o' Ibeir house to the predecessors 
of the defendant and, on SL-7-L673, the same 
mortgagors executed ou the Srame property a 
usufructuary mortgage, in whioh it was stipu- 
lated that the mortgagors could redeem only 
within two years. Ou 4-7-1914. the plaintiff 
purchased from the mortgagors their right, 
title and ioterest in the house, made a deposit 
under S. 83. Transfer of Property Aot, and, 
after its refasal, brought a suit for redemption 
of tfio subsequent mortgage of 31-7-1873, Betd 
that the pUinlil! was entitled to redeem tbfi 
subsequent usufructuary mortgage witbodt 
redeeming the earlier mortgage of 4-4-1873 (a1. 

Held, also, that, in spite of tbe stipulation In 
tbe usttfruotnary mortgage restricting the 
of the mortgagor to redeem within two years, 
whioh stipulation was laid down tfhly in tlifi 
intereAts of the mortgagor, not mortgagee, th^ 
law allowed him 60 years for redemption .and 
that a contract curtailing that period oi redotik^ 
tion was void. 
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AlorjtfMg0^iOontinu$dh 

— ^ll.««Redempt(on-«-(Oonttnfied). 

futtlmr, that, even aBsaming t*hat there 
was an implied contract that the mortgagee was 
tp be the owner of the property if the mortgagor 
failed to pay the priaoipaf sum after two years, 
the mortgage was, in effeot, so far a mortgage 
oonditional sale, and that the right of 
Redemption was not lost under the laws oonsi- 
derdd to be in force in the Central Provinces 
prior to the C. P. Laws Act of 1875 (6). 
Deoohand v. Binjraj, 14 N.L.R. ^84. 

Mittra, j.o. 

BeferenUm (a) 16 A. .396 ; 6 B.H.G. (A.O.) 
90 ; 11 W.B. 310 : 7 B. 536: 38 M. 937 : 31 
M.1:jJ.563; 8 N.L.R. 123, R. (6) 8C.P.L.R. 
118 ; 13 BX.R. 205. R. 

(19^a) Mortgage’ debit Balance of, Payment 
of, if amounts io-^Redemption, how 
affected — “ Redeem,'^’* Meaning of --Transfer 
of Property Act (1882), S. 95, Scope and 
Applicability of, 

* In tbh ordinary sense, the word ' redeem ’ 
means to b%y back or set free by payment, 
ffhe property is bound by the mortgage, and 
any aot Ij^ken to cut tibe bond by payment of 
money is a redemption. 

The payment of the balance due upon the 
mortgage is as much a redemption as the 
payment of *■ whole sum duo in a ease In 
which there hts baeri no previous part-payment. 

Rademption is ofleotcd by the releasing of 
the security and where the senarity is extin- 
guished. the property is redeemed by the act 
which extinguished it. 

8. 96, Transfer of Property Act. (1883), is not 
limited in its roope to cases in which delivery of 
possession of the property itself is rendered 
possible by the fact that the mortgage was a 
usufructuary mortgage. It is alco applicable 
to oases of simple mortgi.ge where the property 
not being in the possession of the mortgagees 
cannot be transferred to the party re]ea.^ing 
the security. Muiiamat Hira Kuev v. Palku 
SfDgh, 3 Pat. L.J. 490*46 Ind. Oas. 479. 

ROE and COUTTS, J.T. 

References: — 31 C. 863; 25 (\ 703; 29 A. 
488, Ref, to. 

(20) Cofnpro?nise decree in suit on viortg'iqe 
by conditional sale ’—Creation by such decree 
of new mortoaq*^ with cnnditio7i as to sate 
on default of certain instabnents — Decree 
made subsequent to Punjab T^and Aliena- 
tion Act '-Co7idition as to sale tn decree if 
valid— Mortgagor *s tight to redeem, 

A compromise deorce of 1908 passed in a 
foreclosure suit based on a mortgage by condi- 
tional sale of 1898, recited the consent of the 
mortgage^ to the land being treated as under a 
mortgage to him for a particular sum and to 
the redemption thereof by 4bo mortgagor by 
instalipeiit payments of that sum within a Oxed 
pesiodi and provided that if the mortgagor 
mUide default in payment of three conseoutive 
liietAhQeBte, the land should be considered as 


AfortgMge^iOontinued). • 

11.— Bedemptloii^(Oonfinttsd). 

sold to the mortgagee- Held that the oom«, 
!• promise decree created a new mortgage between 
the parties in supersession of the original 
mortgage ; but that, as it was passed after the 
enaotq;ient of the Punjab Land Alienation Act, 
it was governed by 8. 10 thereof, the effect 
being that the condition and only the condition 
ii\ the oompromise decree intended to operate 
by way of oonditional sale though based on 
the agreement of the parties, became wholly 
inoperative and that the mortgagor was 
entitled to redeem the mortgage created by the 
decree on payment of the sum mentioned in it. 
Oebi Sahat v. Ramjt Hal. 66 P.R 1918 » 
*127 P.W.R. 1918*46 ind. Gas. 460. 

SHAH Din and SGOTT-8MITH, JJ. , 

References 93 P.R. 1907; 60 P.R. 1909; 
88 P.R. 1909 ; 35 M. 75. Dial. ; 133 P.R. 1882| 
R. ; 82 P.R. 1909, F. 

*(21) Mortgage — Lekha mukhi mortgage — 
Redemption, suit for—Fa\lure of mortgagee^ 
to keep full and regular accounts, effect of^ 
Presumption— Civ. Pro. Code {Act V of 
1908;, 0. ?IXII. r. Death of respondant 
— Application for bringing legal representa- 
tive on record not made within limitation— 
Appellant living at great distance from 
respondent — Sufficient cause — Limitation* 
Act (IX of 1908), 8. 5. 

In a suit for redemption of a lekha mukhi 
mortgage, the question cf the liability of the 
mortgagor and the mortgagees inter se was 
referred to a local comuissioner, who found 
that the mortgagees did not keep full and 
regular aoooants of the iricotne and expenditure* 
of the land in suP, and who, therefore, based 
his report on the staternont of tbe mortgagee's 
daubir. 

Held. (1) that io was tbe duty of ibe mort- 
gagees to keep lull ari't rcgu.'tr accounts of the 
income and oxpeniiturs of the mortgaged 
land ; 

j (2) that in view of thoir failure to keep such 
I accounts every presumption ahould be made 
.against them ; 

(3) that ibe report of tbs local oommissioner 
based on the statement of the mortgaf^ees’ own 
daubir must bo accepted as oorj^ect. 

One o' the rei^pondents in an appeal died on 
i the 7^b .April, 1915. An applioatton fo bring 
I hi8,lcg\I reprcpcu^ative oa the record was not 
mado till tbs 3rd December. It .appeared from 
the aAid'ivit of tbo appellant that the deceased 
lived in Multan City while the appellant him- 
self lived in a village in Muziffargarh District 
and that, therefore, he did not know of the 
death of tbe respondent till shortly before bo 
made ( he .'ipplioation : 

Held. that*t'ie appellant bad sufiioient oausl^ 
for not making tho application within the 
prescribed period of limitation. Allah Yar T, 
Thakar Das, 24 P.L.R. 1918*46 P.W.R. 
1918*44 Ind. Gas. 9. 

SHAH Din and bcott Smith, JJ« 
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Mortgage^iOontinued). 

—11.— Redemption— (Continued). 

^93) Mwtgnge — Acquisitions by mortgagee^ 
Eedemption — Mortgagor, tohether can claim 
possession on redemption — Unrestricted 
power of alienation by occupancy tenants by 
agreement in Wjijib-ul-nrz— Ss. 66,r,llJ, 
Act XVI of [Punjab Tenancy), 

Held, that a mortfr^Kee, who haa aoquirod 
what any stranger cr even the mortgagor him- 
self could have acquired equally well despite 
the mortgage, cannui; he coiiipelled to hand over 
his rights to the mortgagor. 

It is, therefore, competent to a mortgagee 
during the contiiuianoe ot the mortgage to 
purohaso an absolute ocoupancy tenure for 
himself and to treat it as bis separate property 
after the mortgage comes to an end ^u). 

S. 6^ of the Transfer of Property Act (IV of 
’ 1882) not applied. 

Plaintiff’s father had mortgaged certain 
properties to fbe defendant, and the latter 
during the subsistence of the mortgages bougltt 
out a number of ocouptnev tenants. The | 
plaintififfl redeemed tbo mor^gage.s by private ! 
arrangtnnent but th;:: dc/enddnls refused to ; 
give possession of the laud which had been I 
subject to the occupancy tenures, alleging that ■ 
they had not acquired these tenancies as 
mortg igees and ^ ha>> they were, therefore, ' 
entitled to rer.;\i:i them for t-heir own benefit. 
Plaintiffs thereupon claimed possession of these 
tenancies on payment of the sum for which they \ 
had been aoquirod. I 

Held, that the mortgagees were entitled to | 
retain the benofit of their acquisition for them- i 
selves and than the plaintiff-*’ suit must fail. ! 

Held, also, that an agra«^ment in tho zoajib- | 
ul-arz of a village ihat the nooupanoy tenants ! 
of that place hove unrestricted power of • 
alienation is valid under S. Ill of the Punjab 
Tenancy A«c, XVI of 18S7, despite the 
provisions of 8. 56 of ‘ho same Act. Glrdhari 
Ram V. Mahanimad Karra Dad Khan, 26 P. 
L.R. 1918 = 63 P.R. 1916 = 63 P.W.R. 1918 = 

44 Ind. Cas. 266. 

LESLIB-JONES, J. 

References (a) 5 C.P L.R. 106, F,; 5 0. 198 
-5 O.L.R. 21 = 36 I.A. 145 = 4 8^r. P.G J. 17 
= 3 Suth. P.C.J. 637 = Rafiqo“ and Jackson’s 
P.G. No. 58=3 Ind. Jur 426 = 3 Shome L.R. 

1 = 2 Ind'. Dec. f,N 8.) 737 (P.C.), B.; 19 lod. 
Cas. 90 = 17 0 W.N. 686. D, 

(23) ttedfviption of mortgage — Right of j 
redemption of reversioner in whose favour j 
a Hindu widow has surrendered possa<:sto)t 
in lieu of mai itenance— ’Position of such 
person. 

Held, shat a reversioner, in whose favour 
a widow has surrendered po3sesdi5n of land, in 
whioh she haa life estate in lieu of receiving 
fixed maintenance, reserving to herself its title, 
is entitled to redeem a mortgage created in 
auoh land by the widow and that, after redemp- 
tion, the reversioner will stand in the shoes of 
the prior mortgagee. Jamma Ram v. Mt. Bool 
Sal, 178 P.W.R. 1918. 

LB'BOS^IGROL, j. 


M ortgage-^iContinuBd } . 

—11.— Redemption -^iContmued), 

(34.) In* Malabar redemptioo 'suits are hy 
^ statute treated as ejeotmenb suits— One deoree 
I in ejeolment provided. * See Mad. AOT I 
; OF 1900 (MALAB.\B^. GOMPBMSATION FOR' 
I Tenants lMPROVEME£¥TS<, No. 6, (i9t8)M. 

I W.N. 551. 

I (25) Suit for redemption —Withdrawal of gait 
! as agaiQ^it. a necessary party— Effect on suit. 

I Bee GIV. PRO. CODE ( 90.6), No 432-a, 45 Ind. 
j Gas. 660. • 

i (26) Mortg-igor when en'iitled to pryssession in 
I redemption suu. See GlV. PRO. CODE (1906), 

; No. 33, 7 L W. 269. 

(27) Plaintiff in rodcmpbion suit— Mortga-* 
gor’s contract to pav compound interest at a 
certain rate how far binding on plamtiff. See 
INTEREST, No. 3. 23 C.W.N. 130 (P.Cj. 

(28) Purchaser of equity of redouipiiion in 

part of mortgaged pt ipor .y — Redemption by 
such purchaser of ent.rri property and irw posses-, 
sion — Buie against Fuch purebaseDifor redemp- 
tion by another purcaassr of equity of redemp- 
tion in part of such propo*’ty. See LIMITATION 
ACT (1906), No. 197, 16 A L.J 740. ' 

{'1^) Preliminary decree fixing time for 
redemption— Gonfirmah'nti of auoh. dporee in 
appeal therefrom —Ap*plical^on for fiu^ decree, 
ComputAcion of time for miking S'^e LIMITA- 
TION ACT (1906), No. 219, 35 M.L.J. 507. 

(30y Mah^moJai LiW -Minor — Mortgage by 
minor’s fatbe*’ and then by mother a-i guardian 
— Aot II of 1913 ' R-demption ot first mort- 
gage by order of Golleotor -'Po3Pe^Bion rnoeived 
by minor — Suit by mortgagee under 8. 12— 
Equity. Sea MAHOMEDAN LAW MINORITY), 
162 P.L R. 1917. 

(.'U) Mortgri'^ 'C, Poasesdi-m of, not through 
moregagor — if adverse to mortgagor — Uodemp- 
tion. Bight of, if affected. Soa MORTGAGE 
(General). No. 9-6, 16 ind. Ga«. 872. 

(32) Suc^c:iBorfl-in-titlc of original equitable 
mortgagee in possession with consent of mort- 
gagors — Such possession and viceipt of rents 
and profits in lieu of interest to be presumed to 
bo under mortgagor’s aiitbocity— Termination 
of pos8e‘)S'on, liepavmont of loan before. See 
MORTOAOK (Equitable Mortgage), No. 3, 
9L.B.R. 172. 

(33) Sale in coutravention of S« 99. Transfer 
of Property Aot — Purchase by mortgagee— 
Mortgagor’s * right to redeem. See MORT- 
GAGOR AND Mortgagee. No. i, 28 O.L.J. 
•:5i. 

(34) Suit on prior mortgage for recovery of 

sum duo to mortgagee — Puisne mortgagee 
made party —Subsequent suit by puisne mort- 
gagee if barred. See REB JUDICATA^ No. 35. 
35 M.L.J. 639. , 

.(35) Suit by prior mortgagee— Puiene mort- 
gagee party —Deoree and order absoljite— Frtflh 
suit by puisne mortgagee ;if barred* See BISS 
JUDIOATA, No. 83, (1918) M.W.N. 908. » 



899 


880 




Mot^gag0^iC(mtkiMidh 

— 11.— Redamptfon— (OoMe2tid«(i). 

<88) Mortgtbge by oonditioDal Ba]e-*^Foreolo- 
aove prooeedings-^Deoree in favour of mortgage 
against widow— Suit for redemption by rever- 
sionersi maintainabilit^v of. See Bes JUDt- 
OATA. No. 40. 44 1918. 

12.— Sale. 

(y Suit for sale on mortgage — Decree for 
cosS passed m apmal — Realisable from mort- 
gaged property and not personally from mart 
gagon-^Giv, Pro Code (Act ^ of 1908), 
O. XXXIV, rr. 4, 6, 10. Dambar Singh y. 
Kalyan Sftngb, id A.L.J. 914^40 A. 109»48 
Ind. Gas. 657. See Final Part, 1917, Ool. 693. 

(2) Sale in execution of decree— Sale of 
* sixteen annas eemindari^ Whether groves 
comprised therein transferred by sale or r.ot . 

Oof* A.M. owned nn entire sixteen annas 
mahal. In exeoutiot) of doorees against certain 
persons, be purohasetl shares iit certain groves. 
Subsequently, he mortgaged bis entire sixteoii 

f innas z^mindari together with all appor- 
enanoes. executio^i of (he decree under the 
mortgage, the entire sixteert anD.as were order- 
ed to be sold and were purchased by the 
plaintiff; — Held that the sale was not exclusive 
of tho shares in the groves Hasan All Khan 
y. Azhavol Hasan, 16 A.Jj J. 900. 

KlOHARDS. C J. and TDDBALIj, ,J. 

(3) Mortgage decree directing sale of other pro- 
perties of judgment-debtor if sale-proceeds 
of mortgaged property insufficient— Limi- 
tation as to latter part of decree— Civ. Pro. i 
Code (Act V of 1906), S, 48. O. XX, r. 6 i 
—0. XXXIV, r. 6. 

Where a raortgage-deoroe after directing that 
the available proceeds of the sale to be held 
under the decree was to be paid in satisfaction 
of the decretal debt but that if tho an mint duu 
to the plaintiff was not patisfied by tho 8a!<^ of 
the mortgaged property, the balanoe woulu be I 
roalippd from other properties and the persons j 
of the defendants . 

Held — That, limitation for execution of the 
latter palrt of iho decree did not run from the 
date of tho sale of tho mortgaged property, but 
from the date of the decree as fixed by O XX, 
r. 6 of the Civ. Pro. r'ode. Khulna Loan 
Company v. Janeecdra Nath Bo«e, 22 C.W.N. 
146«45 Ind. Gas. 436 (P.C.). 

LORD SHAW, Lord Dunedin, Loud 
SUMNER, Sir John Edge and 
Mr. ameer ALi. 

Reference 31 O. 792, ExpL , 

(4) Limitation Act (IX of 1908), Sch, I, 

. Art. 132— Mortgage bond— Rice lent— 
Covenant of repayment— Mortgagees to 
realise money in case of default by sale of 
mortgaged properties— Suit on mortgage 
bond, whether a suit for recovery of money 
charged on mortgaged properties. 

Where, in a suit to enforoe a* mortgage, the 
plalntiffe lent a certain amount of rite and 
there wae iiP the bond the usual covenant of 
» repayment and the interest and the bond also 
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provided that, if default was made in the Aisfs, 
^ the mortgagees would be competent to realiaa 
* the money which would be due at the rate ol 
Bs* 6 per '* map,’* by sale of the mortgeged 
pronorties belonging to tbe mortgagors. 

/7ilffl'-Tbat the primary ^object of the suit 
was to recover money and what the Court 
would give the plaintiffs would be money and 
not rioe, if they succeeded in the suit, and that 
that money was a charge on the mortgaged 
prooerty (a). 

Held, also — Each oise must turn on the 
onnstructino that the Court places on the mort- 
gage-deed in that particular case. Sripati Lall 
Datt V. Sarat Chandra Mandal, 22 C.W.N. 
790 = 46 Ind. Cas. 78. 

FDETCHEB and SHAMSUD HUDA. JJ. 
References: — (a) 24 C.L.J. 348, DiH.\ 13 0. 
W.N, oiTxxiv, R. 

Mortgage Sale in execution of mortgage 
decree— Sale in execution of money decree 
before sale under mortgage decree but after 
mortgage decree— Right of purchaser wader 
mortgage decree. 

A uurebaser, at a sale in execution of money 
decree held after the passing of a mortgage 
decree but before the sale under the mortgage 
decree, is bound by the mortgage sale and has 
no right to possession as against the purchaser 
in t!)o mortgage sale. Chandi Charan 
Bandopadhyaya v. Kazl Jawadal, 42 Ind. 
Cas. 624. * 

MOOKERJEE and BEACHCROFT, JJ. 
Reference * — 10 C.L.J. 150, B. 

{5-ei) Mortgaged property. Sale of— Equity of 
redemption. Putchaser of portion of, if can 
object to- Execution of decree. Independent 
tifie, if can be enforced in — Citi. Pro. Code 
{Act V of 190SI, S. 47. 

Where the morrgaged proporty is sold under 
a Giia) decree in a mortgage suit, a purchaser-' 
of a poitioD thereof joined as a defendant in 
that suit naunot, under 8. 47, Oiv. Pro. Code, 
object to its sals on the ground that ho has 
aoquired a new and independent interest in that 
portion of the property. 

Any right tbr«t ho has to an interest outside 
and independent of the mortgage must be 
enfbrced Ijy proper pmceedimfs outside the 
mortgage suit<. Bindu Baslnl Dasyya y. Srl- 
mautha Sll. 47 Ind. Oas. 374. ** 

FUETCHEB and SHAMSUL HUDA, JJ. 

(6) Suit for sale by first mortgagee— Second 
mortgagee to be made party to suit — 
Omission to make puisne mortgagee t Effect 
of, on order for sale— Order absolute for 
sale— Construction of Transfer of Property 
Act, Ss. 86, 89. 

Where a fir^ mortgagee did not make the 
second mortgagee a party to his suit for sale as 
he was bound to do under 8. 86, Transfer of 
Property Act, the second mortgagee would not 
be bound by the order for sale, which could 
only have been operative subject to his title. 
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On the making, under S. 89. Transfer of Pro- 
perty Aot, of the order absolute, theaeourity as 
well BB the right to redeem are both eztiuguiah- 
ed, and for the right of the mortgagee under 
his security, there is substituted the right to a 
sale conferred by the decree. Hatraht v. 
Bhaderam, 35 M.L.J. 1-16 A.L.J. 607-38 
O.Ij.J. 168-34 M.L T 93-30 Bom. L.B. 798 
-(1918) M.W.N. 518-33 O.W.N. 1033-40 L 
407-5 Pat. L.W. 88-46 Ind. Cas. 798 (P C.). 
Viscount Haldane, Sir John Edge, 
Mb. ameer ALI and SIR WALTER 
PHiLLiMOBE, Bart. 

(7) Preliminary decree for sale under Trans- 
fer of Property Act — Time fixed for 
payment of mortgage amount. Expiration 
of, after coming into force of Civ. Pro, 
Code— Application for final decree under 
Civ. Pro. Code, 0- XXXIV. r. 5 — Appli- 
cation for execution of decree ordered to pe 
made- Limitation Act, Arts, 181, 183. 

The period of six months fixed for payment 
of the mortgage money by a mortgage-decree, 
dated 16-7-1908. expired on 16- 1-1909. The 
Court returned an application by the decree- 
holder for a final decree under Civ. Pro 
Code, O. XXXIV, r. 5, on the ground that the 
application ought to be one for execution of the 
decree, which wae passed when the old Code 
was in force. In an application re- presen ted 
on the execution side, the decree-holder 
contended that the execution was barred under 
Art. 181 of the New Limitation Act. Held 
that a final and executable decree wan passed 
in this case under the Transfer of Property 
Act. notwithstanding that the direction in the 
decree for sale of the property was made 
conditional on default of payment of the 
amount found due to the plaintiff by a certain 
date ; that the introduction of the new Civ. 
Pro. Code on T 1-1909 did not have the effect 
of making it incumbent on the deoroo- holder to 
apply under Art Ifll for a final decree under 
O. XXXIV, r- 6 ; and that Art. 183 governed 
the proceedings even in 1914 as it did or 
16 7-190B. Ramaswaml Reddl v. Sokkappa 
Reddl 6ML.J. 194. 

SaPASIV^A AJYAR and SPENCER, ./J. 

Oas. 39 ; (1915) M.W.N. 
643 ; 39 M. 544 ; 3 L W. 468 ; A. 350 (P.C.). 
R,] 32*M.L.J. 155. Dish. 

r 

(8/ Suit for salf — Decree defective untfer the 
Transfer of Prorjeriy Act (IV of 1883), 
8. 88— fyoie in fxerntior of t^unh a decree — 
Confirmation r,f sale- Mortgager's right to 
redeem— Subs/ qu* nt *uif to fedeem against 
the. aibction — Iwoxlirc-- Civ. Pro, 

Code {Act XiV of 1882), S, 211. 

In a mortgage suit for sile of mortgaged 
J^roperty the decree made diu not c omply with 
the proviKions of the Tnui^fr-r of Property Aot 
fIV Of 1S82), S. 88, for no day wtib fixed by the 
Oourt on which payment might be made within 
six months from the date of declaring in Court 
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the amount due. In execution ef the deec^w 
the mortgaged properties were attached, eotd 
and purchased with the peemipeion of the 
Court by the mortgageg-dooree-hclder, and the 
sale was duly confirmed *, the mortjgagor subse- 
quently brought the present suit to redeem the 
mortgage'. 

Held, that the decree was intended to> be 
made in compliance with the Aot, and ^whether 
or not its provieions were complied with, the 
property and*all right, title and interest o'f the 
defendant were in fact sold in ezeoption of a 
deoree of a Court which had jurisdiotion to 
entertain the suit in which the deoree wae made 
and that deoree was not appealed, and that the 
mortgagor- plain tiff was barred from* a right to*, 
redeem : 

Held, also, that the question now raised 
oould have been raised before the sale was 
confirmed, and if so raised, would have been 
determined by the Oourt executing the deoree^ 
and that the present suit was barred by B. 344^ 
of the Civ. Pro. Code (Act- XIV ^ 1883) (a), 
Oanapathy Mudallap v. Kflshnamaohaplar, 
33 M L T. 198-41 M. 403-37 C.L.J. .967-4 
Pat. L.W. 310-44 Ind. Css. 855-34* M.L.J. 
468-(19l8) M.W.N. 310-26 A.L J. 363-20 
Bom L.R, 680-22 C.W.N. 553-8 L.W. 
427 (P.C ). 

Lord bucrmaster. sir John Edoe. 
Sir Walter Prillimobb, Bart, and 
Sir Lawrence Jenkins. 

Reference (a) 19 I. A. 166, F. 

(B-a) Decree absolute for sale. Suit to set 
aside a. Maintain ah tlily of, on ground of 
application being after limitation period— 
Application , Notice of , to judgment -debtor. 
Failure to give, Suit if can succeed on 
ground of — Jurisdiction. Question of. 
Question of limitation a—Limitaiion Act 
(1908), Ss. 4, 38. 

A ^uit will not lie to set aside a decree 
ab'iolut.#* ^or o-ile in a ca*.* merely 

uonn the ground that the decree ahpolute was 
ohl-ained after the period provided by the law of 
liniitauion. 

A suit to set a'sidt a deorco absolute for sale 
cannot succeed merely upon the ground that 
no notice was fivt-n to tbo mortgagor of the 
mortgagee’s applicalion for rjo.iree absolute. 

Under Limilatioij Act, 1908, it is clear that 
a question of limitation is not a que.^'tion of 
jurisdiction. 

The 3 uri edict ion of a Court is not affected by 
failure to give noiice. 

A Court has inherent power to allow, an 
applicar.tnn to set arldo the decree, absolute on 
the ground of want notice and to treat as an 
application a suit filed within 30 days from 
the dati< of knowledre of the sale. Bhaig* 
Parlda v. Oaonath Khandal, 3 Pat, L.J^ 478 
-46 Ind. Cas. 569. 

OflAPMAN and ROB, JJ, ^ 

References 11 0. 287 ; (1695) D. 919. , 
Re/, fo, . * 
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(9) Mortffflfff daoTM passed on oowpromite^ 
Prooioon in dwret tor proeeedmg against 
other propsftsse a/ judgment debtor tf sale of 
property mortgaged did not realise mortgage 
amount'-^Order urCder r 6 O XXXIV, Gio. 
Pro Code, if necessary to pursue other pro- 
pertiss — Fact of decree being on compromise 

m if removes necessity for such order 

A formal order under O. XXXIV, r 6 of the 
Oiv. Pro. Code is a neoeesary preliminary to 
purtue other propertiee of the judgment debtor 
not covered by the mortgage where after the 
sale of *the mortgaged property there is a 
balance outstanding Tbii universal rule is 
not altered by the oiroumbfiHiioa that the 
» original decree was a oompromitie decree, whose 
effect was merely to create an undertaking on 
the part of the judgment debtor not to contest 
an order under r 6 of O XXXIV 

The benefit of an order under r 6 is that a 
proper aooount is taken, the parties know 
exactly where they stand and the prooeedings 
' are in order Karlmulia Shah v MIrza 
Mohammld Raza. 3 Pat. L J 649 
ROE and JWALA PRASAD, JJ 

(10) 'Mortgage — Provision as to power of sale 
consfrt^efion of — ^'Default of payment of 
mortgage money meaning of-- Mortgage 
money if refers only»to principal and interest 
in combination — Transfer of Property Aci^ 
Sa, 69, 68. 

“ Default of payment of the mortgage money ** 
in the first paragraph of 8 69. Transfer of 
Property Act, tnoludes default of payment of 
interest, as the term “ mortgage money,** 
defined in 8 68 of the Aot as the principal 
money and interest of wbioh payment is 
aeonred, inoludes interest just as much as 
principal and is not confined orly to principal 
and interest in combination There is nothing 
inooDHistent in 8 69 with the ezeroinc of power 
of sale prior to the expiration of the period 
allowed for redemption A C Kundu v Babu 
H Rokmanand 9 L B R I06-4-S Ind Cas 
921. 

TWOMET, c.J, and Parlbtt J 

Beference —23 W R 91 (P C ), D 

(10 a) Right J title and interest of one not a 
party to suit — Suit fo' sale by puimt mort 
gnqte mihout impleading prior mortgagee 
Effect of impleading prior mortgagee — Pur 
chaser at the first sale under secoiid mor* 
qagee's decree-^ Property brought to sale 
under two separate dicrees^The right of 
first purchaser to po^^isssion and enioyment 
— Suit on second mortgage ordy by one hold 
tng both the first and second mortgages, 
sale to be free of both--Purehaser under 
second mortgagee's decree after possession 
obtained by one under first mortgagee s 
decree. 

Bight title and interest bf one not a party to 
ftatt oannot be sold by Court • 

Though a suit for sale la maintainable by 
pviiwo* mortgagee without impleading the prior 

63 


Mortgage --{Otmtinuedh 

It • 

— 12. — Salt— (CouftniMd) 

mortgagee, yet, when the latter is impleadodi 
the sale should not usually be ordered BttbJiCrtI 
to the first mortgage. 

A purobaser who obtains possession at a talb 
held fiibi under the seound mortgagee’s deotee 
oaaaoG be turned out by the purobaser under 
the first mortgagee’s deorco, whose only remedy 
lb a properly framed suit for sale, qua first mort* 
gagee. Property being brought to sale by both 
the first and the second mortgagees separately 
in two inaependi^nt buits, the first purobaser 
gets the present, inalienable right to posses* 
sion and enjoyment. In the oase of a suit 
brought on the second only by one holding 
both the first and tht second mortgages the 
sale ordered should be tree of both the mort- 
gages A purohasur under the seoond 
mortgagee’s decree after poesesB.oD being 
obtained by a purchaser under the flrtl 
m rtgagee’s deotee has only the rights of thc^ 
leooud mortgagee, and so no right to posees- 
^non. Paman Das v Hlranand, 47 Ind. Oas. 
7J2=i2 8 LR 1 

Hayward, j c and Crouch a j c. 

(11) Decree in mortgage suit held executable 
without final decree fsr sale — Sale procla- 
mation issue of — Prayer lo application foe 
adjournment of sale oon taming aoknowledg- 
mont giving fresh starting point for limitation. 
8ee ACENOWDEDGMENT OF DEBT, No i, 
35 M L J 652 

(11 a) Sale of mortgaged property. Decree 
for Application for sale in execution of — Attaoh- 
mLut, Neoesdity of— Oiv Pro Code (1908)i 
O XXI, r 14, Applicability of, to such AH 
appliostion Bee ATTACHMENT, No 1 e, 47 
Ind Cas. 639 

(li) Applmition under O XXXIV, r 6, Civ. 
Pro Oodt — Application if one foe oxeoution. 
See Civ Pro CODE (1908), N > 447. 16A.LJ. 
437 

(13) Payment or settlement cut of Oopit of 
the mortgage demise during the period between 
tbn preliminary ind final decree— Certificate 
under Civ Peu Codt, O XXI, r 2 not obtain- 
ed— Pinal d or 0 if may be passed— Remedy of 
mortpagir 8 d Cl\ PRO CQDE Nob 436— 
437, 36 M hJ 579 

(141 M)rt«?»ge -^uit — Deoiee in, directing 
prsopsaion to tnor'gigee — Bale of fnortgaged 
property for oo'iib after possession delivered to 
moytgagec See EXECUTION PROOEEDINGS, 
No 2, 46 Ind. Oas 52 

(15) Pm *1 o(ors.L for talo under Civ Pro* 
Crde O XXXIV, r 6 — Date of preliminary 
derree of final appellate Court fnrniBhes start- 
ing point 8eu Final Decri b. No I, 21 
0 U 176 

(lb) Preliminaiv decree — Final deoreg in 
mortgage suit is decree lu suit itself— Ap^li- 
oatiOD for final decrteif application in exeov* 
tion See LIMITATION ACT Ug08). No 206, 
16 A L J. 143. 
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(I7| Mortgage a ait ^Prelim in ary decree for 
sale passed after Oiv. Prj. Code. 1908— Applica- 
tion for final decree — Limitatiiooi See LIMI- 
TATION AOT (1908), No. 210. 7 L.W. 438. 

—18.— Simple. 

Bights of the mortgagor to rematn tn possss- 
sion — Civ, Pro, Code 11909), 0. XL, r. 1 — 
Appointment of Receiver, 

A mortgagor, where the mortgage is a simple 
mortgage, is eo titled to remain in possession 
of the mortgaged property until such time as 
that property has been brought to sale in due 
oourse of law. 

It has been enacted in O. XL, r. 1, that, 
where it appears to the Court to be just and 
convenient, a Receiver may be appointed by 
the Court. Govind Ram v. Jwala Perahad, 
48 Ind. Oas. 533. 

Richards, o.j. and Baneiui, j. 

— 14.— ai|b-mortgage. ' 

Sub-mortqage-^ Substitution of original mort- 
gage by subsequent mortgages in ignorance 
0 / the sub-mortgage^— Rights of sub-mort- 
gagee— Remedies of mortgagor. 

In ignorance of the uxiatenoe of a sub mort 
gage in favour of the plaintifi'a predecessor in 
title, of some items only of the property origi- 
nally mortgaged, the original mortgage was 
substituted by two mortgages covering distinct 
portions of the property and executed by two 
different btanohoa of the family of the mort- 
gagor. The suit is brought by the plaintiff 
(eub- mortgagee/ to effect a sale of the mort- 
gagee’s rights against the sub-mortgaged pro- 
perty, for the amount due to him. 

It was contended as against him that substi- 
tutioQ of the mortgage must have the same 
effect as redemption and that the mortgage 
having been extingoished, the sub-mortgagee 
had no right to sue : aud also that he could 
not bring a suit for .sale of some items only 
covered by the original mortgage which were 
alone sub -mortgaged to him. 

Held that the substitution of the original 
mortgage by a new one could not prejudice the 
rights of the sub- mortgagee, or affect his rights 
to bring the mortgagee’s rights under the 
earlier moHgagd tp sale. 

Held, also, that the mortgagor’s remedy 
against itie sub mortgagee was just what he 
woold have against the original mortgagee, if 
the latter sought to enforoe his debt againbt 
those particular properties, namely, to redeem 
by paying the amount sued for, which was less 
than the amount covered by the original mort- 
gage la), Chakrapanl Chetty y, Lakihml 
JLohl. 38 M.L.T. 300»35 M.L J. 309»(1918) 
M.W N. 349»45 Ind. Oas. 769. 

Wallis, c j* enfi napibr, j. 

Bsferences (a) 13 M.L J. 463 ; 38 A. 385 
F,; Jones v. Gibbons, 9 Ves. 407 ; 
IfoMewt Walwyn, 4 Ves. 118 : Chambers v. 
GMioin, 9 Ves. 364 ; Dixon v. Winch, (1900) 
1 Oh. 786, B. 


(1) Mortgagee purchasing in execution of mori^ 
gage decree— Keeping alwt—PresiumptUm 
— Transfer of Properly Act (IV of 1883), 
8 , 101 . 

The widow of the last' male /holder alienated 
her husband’s properties ..directing the alienee 
to discharge a mortgage binding on the estate. 
During the pendency of a suit for a deolarataen 
that the alienation was bad the alienee mort- 
gaged the properties to pay off the existing 
inoumbranoe. *^The mortgagee brought a suit 
on his mortgage and purchased the p;ropertie8 
in rxecutio>). 

Held that it was for the mortgagee's benefit 
to keep alive tho original mortgage both when 
he advanced money and when he purchased 
the properties in execution of his mortgage- 
decree (a). 

The presumption was in favour of the original 
mongage being kept alive under 8. 101 of the 
Transfer of Property Act (6). Suppu Sokkayya 
Bhattar v. Suppu Bhattar, 7 L.W. 30 — (1919) 
M.W.N. 41 = 43 Ind. Cas. 714. ^ 

Wallis, c j. and aylino, j. 

References {a) 31 M. 4.99; S9 G. 164; 
Whtsley v. D.lamey, (1914) App. Cas. I33, B, 
(b) 29 M.L J. 68.J, B, 

(2) Transfer of Property Act (IV of 1883). 
Ss> 74 and 101 — Subrogationy Bight of— 
If enforceable by suyt — Purchaser of mort- 
gaged property— Discharge of prior encum- 
brance by— Intention to keep it alive— 
Whether a question of law or fact— Pre- 
sumption applicable to the case. 

The right of subrogation obtained by the 
discharge of a prior mortgage is an equitable 
right, and where it is a simplo mortgage right, 
oan be enforced by suit as against an auction- 
purohaser (a). 

Whore a purchaser of the equity of redemp- 
tion discharges a prior mortgagee, the question 
whether it was or was not his intention to keep 
the prior mortgage alive as against puisne 
mortgagees is one of faot and the presumption 
is in favour of its being so kepi alive when it is 
to the purchaser’s interest to do so. A. Rama 
Rao V. Mandachalugal, 8 L.W. 175 ->34 M.L,. 
T- 1.93 = 36 M.L.J 467 -=(1918) M.W.N, 606- 
47 Ind. Cas. 883. 

Phillips and Krishnan, j.j. 

References:— (a) 34 A. 102, F,; 39 M.L.J. 
683 ; (1916) 2 M.W.N. 92, Disa, 

(3) Compulsory registration — Denial of exe- 
cution — Burden of proof — Subrogation”^ 
Outstanding lease. Palllkandi Kataparatb 
Mammad v. Matanehert Mammad. (1917) 
M.W.N. 789 = 35 M.L.J. 316 = 43 Ind. Oas. 38. 
Bee Final Part. 1917, Ool. 696. 

(4 & 6) Parson in possession holding up ad 
shield payments m4de towards prior mortgagaa 
—Suit decreed subject to his lien— Final deoiaa 
made without mention of lien— Property 
and purchased ' by mortgagee— Dlfpoaseijidoii Oj| 
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^taon iQ pbaiassioa— 3aife by saoh p^jcaoa to 
ceooTec money paid, foe prior mortgaged, if 
^maintainable. See RES Juoioata, Ro. 5, 
, 16 A.L.J. 686. 

— ^16.— Uiufructaaey. 

Usufructuary mortgage of eemindari-^ 

* Tneka granted by mortgagee at a certain 
rate of rent to last during term of mart- 
igagi-^Eguity of redemption spld for arrears 
of rent^ Mutation not made tn purchaser's 
favour Subsistence of Tbeka— for 
arrears of rent under tbekA^Afainfainabfe. 

On July 23rd, 1908, defendant male a uau- 
^'fruotuary mortgage of hie eamiadari in favour 
' of the plAiuiiiff ; ou the same day the plaintilS 
granted a theka of the mortgaged property to 
the* defendant at a oertaiu rate of rent, to last 
daring the term of the mortgage. The rent 
under the lease having fallen into arrears, a 
suit was brought against the defendant on 
• June ‘JI6tb, 19ri, and, lu ezeoution of the 
deoroe made in the suit, th^i equity of redemp- 
tion waa put up for sale on Maroh 20th, 1913. 
It was purohased by a third person, and the 
mortgage was proolaimod at the time of sale. 
Tbs purohaadc did nou taka steps to have 
mutat^ia c^joted in his favour and the records 
oabinuod as before. The plaintifi now sued 
the defoiidant fur arrears of rent under a theka 
for a period partly prior and partly subsequeut 
to iSIacoh jQuh, 1913. and the rate fixed therein. 
The defeud^mi oonteuded that, after the 20th 
March. 1913, be was nob liable to pay any rent, 
he having beoomo an ex-propriatary after the 
date of btie sale : that whether rightly 

or wrongly, the mortgage mus*, under the 
oiroumstanoes, be assumed to be subsisting, 
and as such the lease also mus^t be deemed to 
BUbaist and the defandanc, as thekadar, was 
liable for rent as pcoHcrioed in the the /a. 
MUhan Lai Y. ChhaJJu Singh, 16 a.Ij.J. 3SA 
«40 A. 429=^45 lad. Cas. 529. 

TUDBAIjL and ABDUL RaOOF, JJ. 

(2) Subsequent simple mortgages — Suit for 
redemption by mortgagor^ a uit on simple mort- 
gages by mortgages barred-^ Hight of mortgagee 
to claim payment of simple mortgages on redemp- 
tion^Covenant by mortgagor tn usufructuary 
mortgage-deed to pay all rents under lease to be 
granted by mortgagee of mortgaged property at 
time of redemption-- Settlement as to arrears of 
rent ^ Simple mortgage for such arrears— 
Merger — Right of mortgagee to iall back on 
covenant— Transfer of Property Act (IV of 1682), 
S. 61. Ramkrtihna Kukkllaya v. Nekkaq 
Xappanna, 6 L.W. 62i»»22 M.L T. 422»33 
M.L J. 681-(1918) M.W N. 75=-43 Ind. Cas. 
996. Bee Final Part, 1917. Col. f^9B. ^ 

18) necessity to register before instituting 
auit for rent, if applies to qsufruotuary mort- 
gagee; Bee BEE. AOT VII OF 1876 (LAND 
BSOISTRATION), No. 1, 42 Ind. Cas. 686. 

(4) Mortgage with mortgagee in possesaion— 
XiaaM of pcemiaeB to mortgagor on monthly 


Mortgage— {Continued): 

— 10.*— Uiofraotnary — {Continued)* 

rent — Right to eviot mortgagor on nottM 
expressly reserved— Relationship of landlotd 
and tenant if created— No reference to lease ill 
mortgage— Mortgage and lease registered on 
same day— Transaotions different— Right of 
mortgagee to eviot mortgagor. Bee APPEAL 
(Second appeal). No. 25, 16I P.W.B. 1918. 

(6) Stipulation as to payment made foe 
benefit of mortgagor choosing his own time— 
Covenant not personal. Bee DOCUMENTS 
(CONSTRUCTION OF), No. 1, (1918) M.W.N* 
672. 

(5-a) Mortgagee refusing to deliver possession 
— Ejectment, Mortgagor if entitled to maintain 
a suit for — Masiie profits accruing from data of 
ejectment suit, Suit for, if lies. Bee EJECT* 
MBNT. No. 1-0, 46 Ind. Gas. 743. 

' (6) MortOrigee standing in a fiduciary posi- 
Uoii towards the mortgagor— Mortgage for snm 
due on accounts alleged to be settled — Plea in 
defence to reopen the accounts— Tf available— 
** Tanaka,’* meaning of— Whether denotes a 
mortgage or an assignment of land revenue. 
8je Hindu Law (Impartible estates), 7 
L.W. 36. 

(7) Mortgagor in possession of mortgaged 
land as lessee and h >lding. Ejectment of, by 
DO'.ioe under Oudh Rom. Act, S. 127. Bee 
Jurisdiction (Op civil and Revenue 
COURTS), No, 5. 46 Ind. Oaa. 76-5 O.L,J. 163. 

(8) Uiuftuotuiry mortgage with possession 
but uot registered — Bubaequant execution of 
lease according to law— Compulsory registration 
of mortgage after transaotioo of lease— Mort- 
gage if yields priority to lease. See LEASE, 
No. 2, 16 A.L J. 137. 

(9) Piirohaser of equity of redemption of 
ptrt of mortgaged property — Sait for redemp- 
tion— Limitation. See Limitation act 
(1908). No. 197, 16 A.L.J. 740. 

(10) Lease to mortgagor— Mortgagee obtain- 

ing decree for arrears of rent — Equity of 
redemption, Auotion'Balo of, in ezeoution of 
decree — Mortgagee-purobasor, Position of— 
Transfer ol Property Act fIV of 1882). See 
MORTGAGE (REDEMPTION). Nb. IT, 46 Indj 
Cas. 493. * 

(11) Landlord in' S. 4 (6) of Punjab ICenanoy 
Acc includes mortgagee in possession — Sale of 
oodupancy rights to mortgagee with possession 
—Right of vendor’s oollateral to pre-empt. 
See PRE-EMPTION, No. 29, )49 P.W R. 1918. 

(12) Contract to pay definite portion of 
income aunumlty to mortgagor, if inomalons or 
usufruoLuary mortgage See REGISTRATION 
ACT (1908). No. 13, 24 M.L.T. 316. 

(I2'a) Mortgagor, Suit for 'accounts by, with- 
out asking for redemption, Maintainability of 
— Usufructuary mortgagee, Suppression by, 
or failure to keep, of acoounts, Presumption 
arising from. See Res JUDICATA, No. 39-e» 
47 Io|^. Oae. 21. 
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Morigage^iConeUidnd). 

— 16.— U iQf raotaary— (ConeZtf . 

(18) Proteotion of mortgagor’s title — Expen- 
BOB inonrred— Mortgagee’s right to bring sepa- 
zate suit for snob expenses. See TRANSFER 
OF Property act, No. 66, 84 M.UJ. 177. 

Mortgage Bond. 

(1) Stipulation in, for payment by instal- 
ments— Default in payment— Suit for recovery, 
of whole amount, Limitation fox — Art. 132 of 
Limitation Aot (1908) — Hindu joint family. 
Mortgage by father of a. Sod how far a debtor 
or authorised agent of father. Bqe LIMITATION 
AOT (1S08), No. 86 c, 47 Ind. Cas. 656. 

(S) Unregistered, Suit on— No demand for a 
long time — Frosumption as to amount having 
been forgiven or repaid— Onus of proof as to 
its still remaining due. See PRESUMPTION, 
No. a. 46 Ind. Clas. 657. 

(8) Provision in, for oapitalising interest in 
arreat — Undue influence, Presumption as tot 
exercise of, if arises from— Denial of execution 
by mortgagor— Question of undue influenoe 
cannot be raised in case of. See UNDUE 
INFLUENCE, No. 2, 47 Ind. Cas. 11. 

Mortgage-debt. 

Immoveable property— Registration, Neces- 
Bity of. for transfer of such debt. See TRANS- 
FER OF PROPERTY ACT, No. 36, 23 G.W. 
N. 641. 

Mortgage Decree. 

(1) Bent decree, Purchaser in execution of 
—Mortgage deoree, Subsequent purchaser in 
execution of— Former if can oust latter, even 
when no notice given under S. 167 of the 
Bengal Teuanoy Aot (1885), S. 167— Rights of 
latter. See AUCTION PURCHASER. No. 4.0, 
46 Ind. Cas. 921. 

(3) Sale of mortgaged property— Balance 
still due after, Application for recovery of, 
under O. XXXIV, r. 6, Civ. Pro. Code (1908) 
— Objection to, by mortgagor — Points not 
adjndicated in mortgage suit, Mortgagor if 
estopped from raising. See ESTOPPEL, No. 4-a, 
46 Ind. Oas. 892. 

(3) Property ordered to be sold under mort- 
gage deora? — Clr.im to such property if can he 
preferred or entertained. See REVISION, 

No. 23. 68 P.R. 1918. 

* 

Mortgage-deed. 

(1) Mortgage with poasrpsion — Mortgagor 
takiq^'lease of mi rtgagod property — Mort^gee 
if entitled to evictj mortgagor — Construction 
of dooumeuts— QuoRtion of law — Second appeal. 
See APPEAL (SECOND APPEAL), No. 25, 
161 P.W.R. 1918. 

(3) Execution of, by two persons — Attestation 
in respect of one, Sufficiency of. Sjg ATTEST- 
ATION, 47 Ind. Oas. 9. 

(8) Fardanashin lady, Execution by, of a 
dteed ’ of English mortgage— -Duly executed, 
what is. See Pardanashin Lady, 22 o.W. 
N. 226 . 


Mortgage Intereit. 

(1) Iniereat, Hate eU from datsftsced /or 
ment to date of reali»aiion^~^Liecr§tion of 

. Court to allow ^Contractual rate token’* 
permissible. * 

The rate of interest wjiioh a Court oan allow, 
in a decree in a mortgage suit, from the data 
fixed for payment to thevdaf-e of realisation, iS' 
in its discretion. In exercising its discretion^ 
the Court will ordinarily refer to the contrdb- 
tual rate, if it be a reasonable one. AJodhIa 
Bank, Ld., Fyzabad v. Adbol Ghanl, 47 -Ind. 
Cas. 701. 

KENDAL, A.J.C. « 

(2) Stipulation to take less than speoified' 
rate of interest, if payment punctually made, 
how far penalty— Contract Aot (1672), 8. 74. * 
See Pardanashin Lady, 22 C.W.N. 226. 

Mortgage Bolt. 

(1) iTbinf Hindu family. Manager of. Suit by, 
on mortgage without joining other membefe 
of the family — Manager head of the family < 
and conducting family business. ^Maintain^ 
ability of suit— Cin. Pro. Code (Act V of 
1908), 0. XXXIV, r. 1. 

The Manager of a joint Hindu family occupies 
a position which entitles him to btieg a Ruit to 
enforce a right belonging to the family without 
making the other nfembers of the family 
parties to the suit. 

The prinoiple of representation is equally 
applioable to a suit on a mortgage and parti- 
oularly go in a case where the oontraot is made 
with the Manager who is the bead of the joint 
family and conducts the family business. 
Damodhar Namdeo Chtmotey v. KeBheo 
Govlnd, 46 Ind. Cas. 727* 

Drake Brockman, a.j.c. 

Ro/oronces:— 3 Ind. Cas. 670 ; 5 N.L.B. 117, 
Dist. 

(2) Hindu joint family. Father, sons and 
nephew comprising a— Mortgage in favour 
of lather— Suit by sons after father's death 
—Statement by nephew of receipt of his 
share from sons— Deed of assignmenU if 
necessary, to give sons a right to sue— 
Succession Certificate .Necessity of— Interest. 
High rate of. if hard and unconscionable— 
Compound inieifest. Covenant to pay. if 
penal. 

Where the sons claimed, after the death of the 
father, the entire money due on the mortgage 
executed in fnvour of a person who together 
with Fifl SODS and nephew formed a joint Hindu 
family, and the nephew stated that he had 
received his share of the money from the sons 
and bad no objeotiou to the sons realizing the 
entire money due on the mortgage : 

(1) that no deed of assignment by the 
nephew was in the circumstances necessary to 
give the sons a right to sue ; 

(3) that the plaintiff’s being the survivors of 
a joint dindu family of whiob the father wfS 
the Manager, no suooeseion certificate under Aot 
VII of 1889 was needed, . 
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A ooveoant to ^pay oompoaiid in ter sat at the 
tfate ocigioaliy flced ia oase of default la not 
naoesaAtily .penal. 

Where in a mortgage-deed, there waa a 
oovenant as to payment of interest at Ba 1-8-0^ 
percent, per mensem and a further oovenaut to 
payhompound interest **with aiz-monthly rests 
if the mortgage moue^ was not paid within a 
year. 

•Held, that the rate of interest secured by the 
deed of mortgage was not peuil nor hard 
and uacouRoionable. Ram Sewak v Baldeo 
^Bakhih Singh, 47 Ind. Gas. 649r 

STU^BT and KANHAIYA LAIi, A J.Os. 

(3) Suit on mortgage Tula pai Amount, 
qaention of, not to bs gone int) in. PAR- 
DANASHiN Lady, aa own aa6, 

(4) Parties to suit — Parly impleaded on his 
own motion or without objo:]riion — Error in 
impleading, if oan o:)mpluQ of, ifLor d>i3ision of 
suit, See Parties to Suit, No l-b, 47 Ind. 
Gas. 636. 

Mortgagee. 

PartibiQQ eflaoted witn consent of joint owners 
— Morligagae’fl right to be impleaded as pirty — 
Partition if bad Dy reason of abaenoe ot mort- 
gagee’s ooasfiUw. See PARTITION, Nj. 1, J 
P.R. 1918 (Rev ), 

Mortgagor and Mortgagee. 

(i) Mortgagee purchaser — S'lle in contta 
voution of S, 99 of the Transfer of Property 
Act (IV of I88‘i) -- Sale not invalid — 
Beference to Full Bench, 

A 8 Ale ill ooQtr ivention of the torms of S 99 
of the Transfer of Property Aot is an irregular 
sale liaole (.o be avoided. 

A Division Bench is not oound to refer a oase 
for the uonsideratiou of a Euii Bench, 

When a mortgagee pucohases at an exeoulion 
sale ill contravention of the terms of S. 99 of 
the Transfer of Property Act, the mortgip'or is 
entitled to redeem (a). Narayan Chandra 
Poddar y. Keshab Lai Ohal Bhal, 9S G Ii <7. 
161. 

Fletcher and Smither, jj. 

Reference :--(a) 12 G.L J. 574, F. 

(l>a) Ztrpcshgi ijtra, construction of — 
Whether if is mortgage or no--- Sow to 
determine. 

It is impossible to lay down any general rule 
«s to the effect ot a sarpeshgi trinsaotioo. 

Whore a earpeshgi ijara czeouted by plain 
tiff in favour of the defendant, stipulated that, 
in the event of the plaintiff'? failure to repay fbe 
Marpeehgi money the defendant would be entitled 
to retain the land till repayment and further 
stipulated that, out of the annual consolidated 
fama of the property transferred to the possession 
of the defendant, the defendant was to retain a 
sum on aooonnt of interest, revenue, oessea and 
irrigation charges and that the balanoa would 
i^d to the plaintiff i held, that the intention 
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Mortgogot and Mortgagao^iChnMfiiMNA* ^ 

of the parties was to ornate the retationsbll^ Of 
mortgagor and mortgagee, and not thah 
of simple landlord and tenant. Mahomaaad 
Harlf V. Moorat Mahtoo, 44 Ind. Gas. 168 
Pat. L.W. 146. 

Miller and Mulliok, jj. 

Rs/erences:— 95 A. 115, R.; 34 G. 972; 2 0. 
W.W, 768. ilppr. 

(2) Purchase of portion of mortgaged propert/ff 
by mortgagee, effect of^Auction sale — 
Price paid at sale. 

Held, tnit the effeet of the purchase by a 
morigAgoe of A portion of the mortgaged pro* 
p rty at an auotion sale held m ezeoution of 
his decree for money ai which bis prior lien 
was notifisd is to extinguish the mortgage 
od 1> to an amount proportional to the extent of 
the property purohased — the question of the 
priQo paid ai the sale is quite immaterial. 
Shamshad Ali Khan v. Mahammad All Khan, 
21 0.0. 172 -s 47 Ind. Gas. 200. 

• KANHAIYA IjAL and DANIELS. J. Ca. 

References ‘—4 O G. 341, overruled ; 7 0. 648 
(P.C.;, R.; 22 A. 284 (F.B.); 12 G.W.N. 745 ; 9 
O.L.J. 73, Rel, on, 

(.3) Mortgagee ia possession^ Death of ike 
mortgagor —Mortgagee asserting his title ae 
heir to the mortgagor— Revenue entry at 
mutation to the same effect— Right of the 
rightful heir barred after 13 years from the 
existence of such an entry— Adverse posses- 
sion of tne mortgagee— Proprietary body ns 
ultimate heir— Mortgagee, though generally 
speaking cannot set up adverse possession, 
pet, in certain circumstances, can. 

Held, that, if the mortgagor dies without 
leaving any issu^ or reversioner in a definite 
degree of relationship and land has been claimed 
by the proprietary body as the uUimate heirs 
to the property, and they omit to sue within 12 
years from the death of the last person in 
possession i r within 12 ye irs when the mortgage 
could have been redeemed under the terms ot 
the original contract, their right to sue beoomes 
birred by time. 

JMi, also, that, though, generally speaking 
a mortgagee oinnot set up an adverse posses- ^ 
Sion, yet ho oan do so, if, on the death of the 
mortgagor, be claims to be the heir^f the mort- 
gagor Rud the mutations htfve been effeoted in 
his favour as suoh, and no person brings a snit 
against him for more than 12 years. Rmb 
S ingh V. Bgsti, 89 P.W.R. 1918. 

* SHAH DIN, J. 

(3-a) Mortgage by guardian without oonaant 
of Court-^Subsequent sale by guardian with 
sanotion of Court — Purchaser, Bights of, if 
affected by rights of mortgagee. See GUABCK 

IAN AND Ward, No. 3, 46 lad. Gas. 666. 

• 

(4) Proprietary right, Deoiston as to, against 
mortgsgea alone, if binding on mortgagor. Sea 
Landlord and tenant, No. 48, 46 Ind. , 
849-6 O.L.J. 191. 
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Hoftgftgov and Mottgagae— (Oonelicded)* 

(6) AoQBptaDoa of frMh kanom by assignee of 
JkaDom mortgage— AacigDee not let into posees- 
aion — Aeeignee if estopped from denying mort- 
gagor’s title. Bee IuALABAB LAW, No. 11, 
34 M.L.T. 473. 

(6) Liability to pay debt on simple mortgage 
lies on whom as between mortgagor and* hie 
eabsequent mortgagee or lessee — Payment of 
debt by mortgagor or his heir, if entitles mort- 
gagoi to ooQtribution from his mortgagee or. 
lessee — Position of heir of mortgagor. See 
Mobtgage (General). No. i 5. 2i o.u. 360. 

(7) Mortgagee when can purohase equity of 
redemption — Mortgagee if holds equity of 
redemption as trustee for mortgagor. See 
Mortgage (Redemption), No. 5, 27 G.L. 
J. 431. 

(8) Mortgage with possession— Mortgagor 
allowed to oontinue in possession as tenant — 
Covenant that rent in default of payment was 
to he charge recoverable on redemption— Mort*^ 
gagee obtaining decree for possessiou and rent — 
Bzeoution of decree barred — Right of mortgagee 
toolaim decree amount on redemption. Bee 
Mortgage (Redemption). No. 16. 35 M. 
L J. 414. 

(9) Agreement between, as to nominees of 
mortgagee being appointed manager— Accounts 
to be furnished to mortgagee not as owner but 
to safeguard scourity — Mortgagor, contem- 
poraneous agreement by, mortgagee not party 
to— To appoint manager— Manager if agent of 
mortgagor. See Pardanashin Lady, 22 C.W. 
N. 326. 

(10) Mortgage of premises, good will and 
stook- in -trade of business— Floating charge — 
Mortgagor given option of remaining in posFes- 
sion of property on giving security — Receiver, 
Appointment of. See RECEIVER, No. S, 46 Ind. 
Cas. 389. 

(11) Suit to enforce mortgage — Person claim- 
ing title paramount to, not necessary party to 
suit— Question of title paramount not to be 
litigated in suit. See RES JUDICATA, No. 4, 
16 A.L.J. 639. 

Motor Yehlclei. 

See 'Mad". ACT LOP 1907. 

MoveabieeProperty. 

Hypotbeoaiion of— Validity. Bee HYPOTHE- 
CATION, No. 1, 35 M.L.J. 450. 

Maafldar. 

Maafidar when acquires status of under-pro- 
prietor— Deolaratiou under Oudh «Rent Act. 
Bee PRE-EMPTION, No. 18, 21 O.G. 124. 

Maafi Land. ^ 

Of rent free grant— Suit therefor to be insti- 
tuted In Revenue Oourta only. Bee JURISDIO- 
taojn (Of revenue Courts), No. i, le 
A.L.J. 881. 


Mnlgaul Tesorei 

Bight to improvement of mpigeni tenaut* iP 
liable to be attached and sold in ezeoution. Seoi 
Attachment, No. 8, (I9i8) M.WJN. 887. 

Municipal let. 

Bee Ben. ACT 111 OF 1899. 

Bee Mad. AOT IV OF *1884. 

Bee PUN. ACT XII OF^ 1911. 

Bee U.P.* AOT II OF 1916. 

Munilir. 

Whether Muasifi’s Court a Small Cause Gdurt 
for the purpose of trial of a suit valued more^ 
than the small oauee jurik^diotiou of tbe*MunBiff. 
Bee GlV. PRO. CODE (1908), No. 3, 44 Ind. Gas. 
861. 

Musialman Wakf Validating Act. 

See ACT VI OP 1913. 

Mutation. 

Absentee — Parties owning land in two 
villages — Abse7ice of 45 yearsr- Issue of 
Hevenue Circular No, 2 of 1903— Mutual 
scUltrnent evidenced by mutation entry 
binding on parties alikough mote advanta- 
geous to one of them— Onus of proving 
mistake, in the mutation, * 

A and B owned land in two villages, C and D. 
Since 45 years A was absentee from C and B 
was absentee from D. Oa issue ot the Revenue 
Circular No. 2 of 1903, A and B agreed that A 
would get i of the land in possession of B at G 
and that b would get ^ of the land possessed by 
A at D and mutation was accordingly effected 
in the Revenue papers relating to both the 
villages, and the arrangement was subsequently 
acted upon by the panics at least on one 
occasion. 

Held, tbat the settlement as evidenced by the 
mutation entries was binding upon the parlies 
notwithstanding tbat it was much more 
advantageous to one party than to the other ; 
the fact that one of them got oonsiderable 
quantity of land without any right was no 
ground for oanoelling the contract. 

It was not necessary to determine whether 
the agreement required registration. 

Held, also, tbat the onus of proving that a 
mistake was made and the intention of one of 
the parties was uot correctly expressed in record- 
ing the mutation entries lies very heavily upon 
the party seeking to impuan the entries on that 
ground .specially where it appears tbat the— 

(a) parties wore present at the time of 
mutation ; 

(5) Revenue officers made every effort to 
ascertain what they wished to be done ; and 

(c) mntation entries themsplves are quite 
clear. Wadhava Singh v. Balvant 8lngll„ 
J63 P.L.R. 1917 «>9 P.W.R. 1918-44 Ind. 
CaB.277. , 

RATTIOAN and OBBVIS, JJ* 
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Matikllwi FtMSMdtogs. 

(1) Btmim Offlur^ Pow§r D/, to eject third 
pariy tn Isyal poeataeion— Punjab Land 
Hevanua dot (XVIL of 1687}. 36(3). 

Applicability of^Bevanua Officer, * Power 
of, to order etitryas to ownership under 
S, 36 (1) — Sttc^ o^er if order* of competent 
Court under Orim, Pro, Code (1898), 
S. 146 (1). 

Id a mutation pcooeediog, a Revenue Officer 
has DO power, under 8. 36 (3), Puujab Land 
Revenue Aot, to eject a third party who is at 
the time actually in legal poesrgaioD of the land 
in dispute. It is only (1) wheh the legal or 
oonstrucj^iye posebssion could not be proved to 
exist in favour of either of the parties and 
(3) also when a third parly has no uuch posses- 
Bion, that the aection can be apiplied. Buob au 
entry asTegards ownership as is thought proper 
may be ordered by a Revenu*^ Officer under 
8. 36 (1) of the Act, without a: the H>im6 time 
disturbing the possebsion of a third party. Suoh 
an order as regards owuership is noli au order 
of a oompeient Court under S. 146 d) of the 
Grim. Pro. Oode (1898; . Anup Kuav v. Abdul 
AeIz. 43 T#id. Cia. ‘2l6=--4 P.W.'R. 1917 (Rev.). 
Pagan, f.o. 

r2) Qpmpromise entered inti) on minor’s be'half 
without obtaining leave of fJourt, oonstiiuced 
under Ltnd Revenue Ac: — V.Uuiity of r-'tupro- 
mise. See COMFttOMIRT2, No 6. 31 O 0. 220. 

Mutharfa. 

Suit to recover — Jurifidictioii of 8m *11 Cause 
Court. Sob PUOVlNClAIi SMALL CAUSE 
COURTS ACT (IX OP 1887). No. I n, 44 Ind. 
Cas. 887. 

Mutwalll. 

His right tn appoint, sucoos'? ^rby tauliatnama. 
See Mahomedan Law ^Waqp.i. Nr.. 7, 15 
Ind. Cas. 6S1. 

Nankav. 

Dahyak or daswant, Relatiorj of, to nankar — 
Charge upon property. Seo OahYAK, No. I, 
21 0.0. 337. 

Natural Justice. 

U=)ed with reference to foreign judgment, 
meaning of. Bee BURDEN OF PROOF, No. 6. 
34 M.L.J. 395. 

Navigable River. 

Test of. See ILLUVION and Diluvion, 
No. 1, 32 O.W.N. 873. 

■ 

Negligence. 

(1) Wilful, whether question of faot or \>f 
law. See APPEAL (SECOND APPEAL), No. 7, 
46 Ind. Cas. 197. * 

(3) Mooring vessel by wharf— Loss of goods 
by fire from neighbouring vessel — Burden of 
proving negligenoe on plaintifi— Extreme peril 
—Issue of wrong order — Want of nerve and 
•klU if necessarily implied. See (fONTBAOT« 
act, No. 71,8L.W. 4 (P.O.). 


N egltgenee— (ConelftdsiO . 


(8) Liability of Railway Company for 
delivery of parcel. See RAILWAYS AOT (l890); 
No. d| 30 Bom. L.R. 591. 


(4) Injuries inoapaoitating plaintiff for ]ife-*i 
Measure of damages. See TORT, No. 4^ 
7L.W. 415. 


• • ♦ 

(6) Municipality, how far liable for injuries 
caused to persons using road under repair. See 
•Tort, No. l, 41 M. 538. 


Negotiable Instrument. 

(1) Edsential condition for negotiability of 
instrumeni. Sec SHARE OERTIFICATBIS» 
No. 3, 33 O.W.N. 1036. 

(2) Share certificate with blank trsoefec 
deodp, whether negotiable. Bee BHaRE OBA* 
TIFICATES. No. 3. 33 C W.N. 1042. 

Negotiable Instruments Act (XXYI of 1881). 

^ (1) 26, 37 and 39 — Pro-note by manager 

{hakdar\ of charity — Drawer, personal 
liability of. 

The manager (bakdar) of a ohnrity who exe* 
outes a pro note ou behalf ol tho -obarity, is 
persoualiy l>>*biO on the note. Palanlappa 
Chettiar v. Shaomugain Chettiar, 36 M.L.J. 
90-34 M L.T. 51«8 L.W. 3l7**4i M bl6. 
Wallis, c.j. and Spencer, j. 

References 17 M.L.J. 615; <1911) M.W.N* 
143 ; 36 Ind. Caw. 366 ; 39 M. 916. F,\ 3 L.W. 
1S8. Diss ; 32 M.L T :i9l, R ; 35 M. 693, Diet. 

(2) S. 'll— Marksman-- Signature under his 
authority without any mark by himself — 
Vatiaity of — Contract Act, S. ai'fi — Apencp— 
Applicability of, (o Negoiiable Instrumental 
Challa Balayya Y. Kanuparthl Bubbaya, 40 
M. 1171—44 Ind. Cas 813. See Final Part, 
1917, Col. 704. 

(2 a) 8 38. See No. 1, supra. 

(3) S. 56, Object of — Promissory noteSt 
Amount payable under, Portion only ot, Trans- 
fer for, prevented — Not transfer of whole of 
balance payable. See PROMISSORY NOTE, 
No. 4, 160P.L.R. 1917. 

(4) Ss. 64, 76 — Non presentment by holder— - 

Liability of drawer -Onujf of proof. Bee 
HUNDI, No. 1, 16 A.L.J. 899. ^ 

* (4 a) S. 76. See No. 4, supra. 

B 

(SI 8. B3—Bills nf exchange. Applicability of, 
to Huudis payable at sight — Hundi, Holder of, 
for valuable oonsideratiun, when entitled to 
return of nloney. See HUNDl. No. 3, 47 Ind.' 
las. 683. 

(6) S, U8 — Presumption in regard to the 
order of endorsements, 

S. 118' of the Negotiable Instruments Aot ' 
provides that the presumption is that ths r 
endotsementB were made in the same order ee ' ' 
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Negotiable laelrameDti Act (XXYl ol 1881 

•^iConcluded). 

the namee appear on the back of the bill, unless 
there is suffioleilt ovidouue tc rebut the presump- 
tton that the endorsements were made in the 
order in which they ooour. P. Y. KotKanda- 
famaiawmy Maldu v. P M.A. Huthia Ghetty, 
,45 Ind. Cas. 186. 

WAIiLIS, C..T. and SADASIVA AI7AR, J. 

Reference: — Vaqltano Case, (1891) A. 0, 
107. R, 

Moabad Taluq. 

Whether a perm'znently- settled taluq, 

A NoabftO taluq may or miiy not be a per* 
m io‘*‘iily-Rc^t.lpd tftlna Aihraf All v. 

KoFam All, *22 C.W.N,' 1025 = 16 Ind. Cas. 927. 
PliGTCHKR and SHAl^i^UD HUDA, JJ. 

References fa) 18 G.W.N. 5iil ; 8 C.L.J, 
470. i? ; 26 C. 792. Not F. 

Non-joinder of Parties. i 

Revision, Objection on ground cf non-jjinder 
if can be r.,%keti fuz ki<e lirsi. tune hi. See 
SUCCESSION GERTIFICATB, No. 2, 46 Ind. 
Cas. 648 

North- Weat Prorlncei and Aiiam Civil Courts. 

See BEN. ACT XII OF 18S7. 

Notice. 

(1) UP, Muntiipahties dct »ll cf 1916), 
S* 326 U)— for esiaolishmenl of title 
and injunction— Notice— Suit not miiu 
tamable . 

A chabutra b-l mgiag to the plut^tiff project- 
ed on t,-* a public roj»d. The plaiutifl npplied 
to the Maiiicip'tl B^-ird cl Bormrr . for leave to 
re-build thu'. chabutra which was refused. 
The Manic’. pal B' ^rd then caused a notice to 
be served on fch ■ plaintiff m Jniin, l9i6, n-qnir- i 
iog him to remove the chabutra. H'he plaintiff | 
then served a notice of aotion on tbe Muoioipal 
Board on I4tu July, 1916, out oommenoed tbe 
present aotion on 4th August, 1916 i,e., before ; 
the expiration of the two months urovided for ! 
in S 326 ot the Munioipalities Aot as being | 
nece.’sa^'v for a suit to be lOfitifeu’ed. The ; 
reliefs nriginally sought ware — (1) the entablish- j 
menc of the oiiigntiff’s iiMa ; f2) injunction 
The M inio>;)al Boi-rd couceii.led inter alia that ' 
the suit eould not be maintained as no legal | 
notice had been serv^id by the plaintiff. Tjie j 
plaint was then amended in respeot of that ! 
relief onlv. Even afciir the amendrnaiit' the 
relief was for a deol-traiion that tho platform 
and the satban w^^re auce.Ylral property of tbe 
plaintiff, that ho and his ancostorsjtiad been in | 
possession thereof for a long time and that tho I 
Monieipal Board had no right to get tbe same ! 
detnolished and he also asked for an, injunction. { 
The first Court held that the suit oould not be ' 
imtitatad as no valid and legal notioe has been 
girett and the lower appellate Court held that 
the notioe was not neoeasary and remanded the 
anil 'Nafd that the injonotion not being the 


Notioe —(Oonfinuail). 

only relief olatmed, 8*ervioe hi notioe, as pro- 
vided in S, 320 of the MnniolpalitiM Act, was 
necessary and the suit, having been* oommenoed 
» before tbe expiration of, two months of tho 
notice. coiiJd not he maintained. Nunlolpai 
Board of Benares v. Gujadhar. 16 A.L. J. 763 
= 47 Ind. Oas. 848. 

Richards, o j. auui TuobalIi, j. 

(2) Statutory notice, manner of service of, if 
oan be restricted by oontraot — Notice essential. 
See ACT III O*’’ 1865 (CARRIERS), No 3, 37 0. 

L. J. 294. 

‘ • 

<3) Heijgil Cos>^ Act— -P.i.iluce by plaintiff to 
publish notice required under S. 54 — Whether 
pUiutiff 0 in r'.'covt r ocsbhj. See BEN, ACT IX . 
OF 1880 vCESSj, Mo, 3, 44 Ind. Cas. 32. 

14) Service of notice of tender — Proposed 
agreement in rcapaoi o! eohcinoemeot necessary 
under Aet. See BEN. ACT VIII OF 1885 
(TENANCY), No. 16. 22 C.W.N. 658. 

• 

(6) Entry ii! order ‘^hect, if sufficient proof 
of service of notice. Bee BEN. ACT VIII OF 
1886 (TENANCY), No. 84, 22 0 W.N, 788. 

# 

(6) Bengal Tenancy Act, S. 166 — Notice 
regarding misuse — Sufficiency of notice for the 
suit to proceed with. See BEN. ACT Vlll OP 
1985 (TENANCY;, No. 74, 43 Ind Cas. 801. 

(7- Calcutta Municipal Act, Ss. 299, 693 — 
Service of notion upon one co-owner effectual 
against others See BEN. ACT III OP 1899 
(C‘\TjCUTTA MUNICIPAL), No, 7, 44 Ind. Cas. 
4^3 

(8) Sale wiihoct nonce to defaulter and pur- 
i chafed from hira — Gcilootor, if deprived of 
jurisdiction to effect sale. SfoMAD, ACTlI 
OP 1864 (REVENUE RECOVERY), No. 4, 23 

M. L.T. 231. 

(91 Ejectment by notioe is inadmissible 
where rent is deliberately favourable under 
provisions of Oudb Root Aot. Bee OUDH ACT 
XXII OF 1886 (BENT). No. 3, 44 Ind. Cas. 644. 

(10; Written notioe lo defendant, absence of 
— Arbitratiou if invalid. See AWARD, No. 2, 
27 C.L.J, lOi. 

(11) Effect of [iotiot> under tie. 78 aud 79 
ol the D'^rar Land Kavenue Code. See HERAB 
LAND REVENUE CODE, No. 8, 44 Ind. Cas. 
723. 

(12) ' Suit for specific perlormanoe of un- 
registered oontraot ot sale — Bale of same 
p*toperGy ,by veudoc to another by registered 
sale-deed — Burden of proving want of notice of 
prior oodtcact lay on subsequent vendee. See 
BURDEN OF PROOF, No. 8, 14 N.L.R. 27. 

(13) Transfer of case from one Court lo 
another Naoessily of communicating Ihe 
transfer to parties or their pleaderB—RSect ol 
failure to give such notioe. See OlV^ PRO;. 
CODE ;i906). No. 496, 48 Ind. Cae, 926. 
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(14) F%itare to gi/e notioe to jadgmeafi-debtor, 
aaderO. X2CI. r. 66f Oiv. Pro. Oode;-E£Eeot. 
See OlV. Pbo. OODB a908), No. 389, 41 Ind. 
Oae. 362, , 

(16) Pablio offinor aoUjig mala fide in dis- 
ohargo of hia dutiaa— Bfiit againni. anoh offiaei 
— Previous notine if neoepaary. See f^IV. Pro 

Code (1908), No. lie. 34 M L J 494.* 

• 

(16) Omiaaion to aecve, under r. 92. O. XXI, 
Oiv. Pro. Oode— Exooation ailo, Tjiibility of, 
to be* net aside for such omiaaioli — Notioa ta 
fouudatiioQ^of jurndK* on f^o ordt*t sale — Sup- 
pression of prooessBci to be issued to judgment- 
debtor. Bffoot, of. See EXECUTION SAliB, 
No. 1. 27 O.L.J. 528 

• 

(l6-ai Exaou.<io{j Q^ae, 8 r. king off of — Notice 
to parties. NooenBJty of. See EXECUTION OF 
Degree, No. 2l b, 46 Ind. Gas. 7 Ji. 

(17) Ijioansee not ontitlod to notice in ejeot- 
ment auit. See LICENSEE. No. 1, 4*3 Ind. 
Gas. 817. 

t 

(18) Under 8. SO, Gt^. Pro. Code, nvcn prior 
to instiiution of suit uudar 8. lOi H Bnngal 
Tenanoy* ^05 —Period of fluo)i notice if can be 
addol to aix fpo irn ’ pt'inod ppovidfld for inafi- 
tution of auoh suita. S 50 LIMITATION ACT, 
No.. 61, 46 0. 934 . 

(19) Waather p.^rsou la entitled to exclude 
time during oucreuey of, to 8eorebar> of State. 

'Sea limitation act. No. 59. 29 G.L J, 637. 

(20) By oiortgigao of hi*i right to enforjo 
terms of luortgage for defaults of mortgagor — 
lotentiou to eolocoe Bamc for subseqaout 
defaults —Previous ootioo to mortgago»' ueoe^- 
saty Sea MORTGAGE (GENERAL), No. 17, 
30 P.R. 191b. 

(21) Provincial Insolvency Act (III of 1907', 
8 . 36 — Anuulmont of iraugler — Llotioa to 
transferee ricoejaary. Say PROVINCIAL INSOL- 
VENCY ACT (1907), No. 28, 41 iod. Ois. 168. 

(22) Notice of claim against Railway Com- 
pany to be giveu in wUat C'lisee. See RAIL- 
WAYS ACT (1890), No. 5. 36 M.L J 35. 

(23) For inuoououH dafeots in notioa of fore- 
closure Sie REG. XVll OF 1806 (MORTGAGE 
BY CONDITIONAL SALE), No, 2, 80 P.L R. 
1918. 

(24) Rapreaentative suit to establish public 
right— Payment into Court of amoiiot ndoes- 
aary lot service of notice — Notice not served — 
Adjudioation on merits. See REPRESENTA- 
TIVE Suit, No. 1 , 42,ind. Cas. 643. 

(26) Serving notice of the date of bearing on 
PoanMl— Buffioienoy. Bee REVISION, No. 16. 
43 Ind. Oas. 481. • 

(26) l^eieonB holding orders for rateable dis- 
tribation not esrved with notioe of applioation 

apeiion^purohaser to set aside sale— Order 

64 


Nottoe— -(Conoficdsd) . 

• n 

passed oanoelling sale— Court holding that*^ 
order oauaelling sale not binding 00 persons 
having no notice— Revision if lies against each 
•order. See REVISION, No. 17, 35 M.L.J. 604. 

(27) Faotum of notioe on part of subsequent 
transferee, if question of law or fact— Question . 
i£ QOLftlraot is coueciouable i( queetiou of fact or 
law. See SPECIFIC PERFORMANCE, No. 6, 
l37 P.W.tt. 1918 

(18) Transfer of decree without, to judgment- 
debuor, Piffeot of See TRANSFER OF DECREE, 
4J lud Cas. 186. 

Notice to Quit. 

(1) Transfer of Property -Icf (IV 0 / 1882), 
N. i06 — Larialora and tenant — Notice to 
‘^uit—RtiOutsites of a valxa notice — Test 
of lUsufficienty— Service of notice to quit — 
Service on one joint tenant raises presump- 
tion of notice reaching others —Delivery of 
notice to quit oy post— Presumption in 

^ javQur of Its teaching addressee — JBffect of 
f^gistetinq the letter containing the notice* 

The prinuipies governing the suffioieooy of 
uotiueu to quit served oy iandiords upon their 
Cduaijbs Hie the same in India as m Buglaud. 
Such uouicftr may oe goud and effective in law, 
even though not strioti> acourato or oonsisteot. 
The 16:31 of their auffioicncy is not what they 
vtTould lueau to a strauger igiiorant of all the 
facts and oircum^tanoee touching the bolding 
to which Obey purport bo r^fer, but what they 
woulu mean to tenants presumably oouveesant 
with bUoU lauts and circumstances. Such 
DO. ices arc to bo construed so as to elieolaate 
the intention of the parties, res magis 
valcat quam pereatJ'" 

S. 1U6 ot tae Traasfer of Property Act, 1882, 
only requires boat a uotiou to gun should be 
beudereu nr delivered to the party lutouded to 
be bv'juiKl by i^>. euher personally or to one of 
his faoitiy or .servauis at his rccidence, or, if 
such louder ol delivery bo not practicable, 
allixed to a conspicuous part of the property. 
Tac porsonal thuaer or delivery may take pJaoe 
anywhere ; (he vicarious lender or delivery 
musy be made at the residence of the person 
luiended to be bound. 

In the case of joint tcuauis, service of a 
notice to quit upon oue is prima facie evi- 
dence that It has reached the othars. * 

There is a presumption that d notice to quit 
posted 10 a letter properly addressed^to the 
persoo, intended to be ooundi reaches that 
persAn. Suoh presumption applies with still 
graates force to ietlers which are registered and 
IB not rebutted but strengthened by the fact 
that a receipt for bhe letter is produced signed 
on behalf of the addressee by somebody else. 
Harihar BanerJI v. Ramsashl Roy, 16 A.L.J. 
969-35 M.L.J. 707-23 O.W.N. 77 iP C.). 

LORD ATKINSON, SIR JOHN EDOBf 
MB. AMEER ALI and SIB WALTER 
PHILLIMORB. 

, Referenus Doe d Huntingtowsr v. Cullu 
ford* 4 Dow. and By. 248 ; Dos d Williamo 
V. Smtfli, 6 Ad. A E. 850 ; Wride v. Dyer, , 
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Molloa to Qall— *(Coiic{ii(20<2). 

(1900) 1 Q B. 23 ; MacarMy v. Crick t 6 Eap. 
196 : Doe d Bradford v. Watkir^t 7 E^afe. 
661 ; Pollock v. Kally^ 6 1.C.L R. 367 ; Tanham 
V. N%cholaont L.B. 5 E. & I. App. 561, 22.; Doe 
V. Archer, H East. 215, IP ; The Gresham Borne 
Estate Co. v. Rossa Orane Gold Mining Co , 
(1870) W.N. 119, Appl, 

(2) Ejectment, Suit for-^ Licensee , if entitled 
to a notice to quit, 

A lioea^jee in poa:?es8ioD of lands ia not oniti- 
tied CO a nocioe to quit. Oobinda v. Manda, 
27 C.L.J. 623. 

Richardson and Walmsdey, jj. 

Reference :--Doe Ex. d. Knight y. Quigley, 
(ISiOj 2 Camp. Hop. 5U6, F. 

(3) Bengal Tenancy Act (VIII of 1885), 
S. 49 (6)— to eject under-raipat — 
Notice to quit signed oy one co sharer tard^ 
lord-" Validity, 

When a nocictj lo quit unJer S. 49 (6/, Ben- 
gal Teortncy Aot, is signed by one 
landlord, the qaestion wbethof he signed it on 
behalf oi hiiusell lud the oiber landlords can- 
not be in isiU(* in a ^-uic toe tjootinen'/ under 
that section Jakhoi* Mahmud Maadal v. 
Khatlr Mahmud Sheikh. 23 C W.N. 7t>==46 
Ind. Chs. 284. 

Fletcher and shamsud Huda, jj. 

(3-n) Lease — Provision as to, in Transfer of 
Property Act (1HS2), S- 106, Scope of — 
Provision fur re entry at any time on^pay- 
ment of full compensalton, NecessUy of 
njttce in case of. 

The provisions ior a notice to quit were 
inserted in the Transfer of I'roperty Act lo 
provide (or casss wnero iriu paiticH a^G not 
regulated by their contmccs, Tj eaiitio me 
landlord to get biok kkasp ir’Hosaion of the laod, 
no not'ce »o quit under S 105 of the Transfer 
of Pcopuety Act is at all necessary where there 
ia a provision in the lease itself a^i.ibling the 
landlord tj resuius possession of tho land at 
any time on payment to the lessee of full 
oompensatiou for the buildings he may have 
erected. Moaladva Nath Ghowdhurl v Radha 
Proianna Oon, 47 Ind. uas. 19. 

FLETCHER and SHaMSUL HUOA, JJ, 

(4) Sjrvioa of notice under 3. 49 (6) of 
Bengal Tenancy Aot upon under- raiyat in 
possee^ion —Tenancy if can be relied upon in 
saib for ejectment. See Ben. ACT VIU OF 
1885 (Tenancy), No. 22, 42 ind. Uas. 621. 

« 

<6J Service of, Proof of, Evidence neoea.sary 
for— Bj^otmeot, Suit for. in. See EJECT- 
MENT. No. 3. 45 Ind. Cas. 917. 

v 

( 6 ) Sub lease by occupancy tenant from year 
to year — Termination of such tenanoy requires 
previou# See LANDLORD AND TENANT,* 
No. 63, 14 N.L.R. 3. 

(7) Teoanoy for one year— Notice if oeoes- 
aai^ to determioe. Bee LANDLORD AND 
TENANT, No. 67. 14 N.L.R. 129. 


RoYAtton. 

Company in liquidation<-9iPro*note takaa bj 
Liquidator for money due towards" sbavasr^ 
Suit on pro-note. Dismissal of, on merits:*** 
Liquidator’s right to fall back on original eansA 
of notion — Inoompetenoy of Liquidation Court 
to reTOonsider questiop— Merger of original oon* 
tract into pro-note and novation of oontraot. 
See Res JDDICATA, .No. 42, 87 P.W.R. 1918. 

Nuisance. * 

Tort"Nuisanc6 — Innocent occupation^ Whe^ 
ther justifies annoyance — Nuisnneenn law- 
"Measure of— Action for nuisance — Oir- 
cumstances to be considered--^ Working a 
country oil-mill near a dwelling hottss-T 
Condition of surroundings rs^idertd un- 
healthy — Action for abatement, if lies* 

A nuisauoe is not justified by showing that 
the trade or occupation oausiug the annoyance 
i» apATto from the aunoyance, an innocent or 
laudable one. 

What amount of anuoyanoe or inoonvonienoe 
will amount Lo a nui-ianoe in point of 
cannot be ileflned in precise There 

should be a material inlorfcreuoc with the 
ordinary c^^mfort and oonveuiouce of life, the 
phy^jc^i cjoiiord of human exi-t* njo by an 
ordinary and reasbnabie standaru. 

The locality, the quost'on whether the nui- 
sance has boon long.. in existoucG, whether the 
irailo which c tuscs the nuisau jo in commonly 
carried on lu that locality and other questions 
of a like nature have nc doubt to be considered 
iu deciding whether a particular busiuess 
o irricd on by a neighbour i:i an aoticuable 
nuisance. 

Whore a country oil-mill was worked 
inside a hous^ ui a afreet far removed from the 
suburb where other oil-mills were located and 
oau.-ied much annoyauce by the uoise of the 
raauhino, cha droppings of the bullooks drawing 
ic, by the blaick dirty foal-smelling water, 
oreadiog mobquilo.js and worms collected by 
the washing of the nut-i and cow-duog stored 
inside the house and by the working of the 
machine both day and night and mnoh disturb- 
ance was (hereby caused to the oocupaut of 
the ncigbi 2 juri::g house in attending to bis 
photographic work. 

Held that the working of the machine in the 
pUoe and under the oircumsianoes amounted 
to a nuisance and entitled the neighbour to sua 
for its abatement. Sadaslva Chetty v. Ran- 
gappa Rajoo. 7 L.W. 605 = (1918) M.W.N. 
293 = 24 M.L T. 27 = 45 Ind. Gas. 428. 

<WALl1b, C.J. and BaDaSIVA AlYAR, J. 

Oaths Aot (X of 1678). 

St 11— Decision based thereon — ConclusUfc 
against the person who offered to be bound 
by it "When binding on other persons'-^ 
Settlement of suit by compromisc^Semedy 
by way of* appeal against reeordiag or 
refusing to record compromiie— Oio. Pro* 
Code (Act V of 1908), 0. XXllL r. 8 
{"»8, 376. Cfo. Pro. Code, 1889). of. 1 fm)^ 
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OMh* irt (X ot ISTSHtObiwIwM). 

ii/ 0. ZLIII HS. 688, Oto. Pro. Code, 
1883). 

B$ld, th*t Hhal part of B. 876, CW. fro. 
Oode ol 1882 wbioh dpolared that the decree 
ahoold be fioal ie not embodied in r. 3 of 
0. XXni of the present Gyiv. Pro. Code, ^ot V 
of 1908 ; on the oontrary new ol. I im) has been 
introdnoed in its O. XLllI (»S. 663. Qiv Fro 
Oode, 1682) allowing an appeal ag^insc the 
ordeif passed under the said r. 3 of O. XXlll, 
recording or refasing to record an agreement, 
compromise or satisfaction (a). « 

Beld, also, that under S. 11 of thi^ Indian 
Oaths Act Sof 1873, the oath is oonclnsiva only 
aa against the person who offered to bu bound 
by it. that as against oth^ra it c«n become con 
elusive only, where it is proved that they joined 
the ohallenge, eitbor person illy or by agent 
dnly authorized in their behalf or that thjv 
agreed person^illy or by agent as (iforesaid to 
the deoUioD of tbe suit lo that way . Talawand 
Y. Fateh Ola, 60 F.W.K. 1918^83 F.K. 19iS 
-116 P.L.R. 19ia«46 Ind. Gas. 230. 

• Ohrvis |nd Broadway, .lj. • 

Reference : — (n) 48 P.R. 1895, obsolete. 

Oooupanep Holding. 


Oeevpaaey Holdlog— (Oonelttded)* ' 

(3) Applicability of 8. 92 (9), Act VIU ot^ 
1880, to transferable oooupanoy holding# Sect 
BEN. AGT VIII OF 1880 (TENANOTj. Ho, 7# 
,48 Ind. Cao# 467. 

(4) Non- transferable, Bale of, in execution of 
money -decree— Co-dbatec ratpaf, Right of, to 
objeor.* Bee EXECUTION BALE, No. 3-0, 46 
Ind. Gas. 781. 

(0) Solitting up of oooupanoy holding by 
several tramferees — L-mdlord's right in regard 
to the holding as a whole. See LANDLORD 
AND Tenant, No. 26, 4d lad. Uas, 377. 

Occupancy Rights. 

(1) Occupancy holding held under joint family 
noi trani^terabLe without landlord'a consent— 
t'ower of K-irta to reujgniSB transfer. Golapdl 
Meuh V. Purno Chandia Dutta, 21 U. W.N. 774 
»27 0.L.J. 129^:11 Lud. Gas. 37. Beu Final 
Pan, 1917, Gol. 707. 

Service tenure^ Acquisition o/, tn — 
Surrefuler of tenure on cessation of service p 
Zaniindat 's right tn case of. 

A right of oooupanoy oanuob bo acquired in 
a land neld under a servioo tenure. 


(1) Moffgag^ by occnpanctf tenani^Tenant 
dies without heirs — Whether mortq'ige 
subsists — Transfer vf Property Aetp S, Mb • 
— Equity. I 

Where an oooupanoy tenant dies without 
heirs, having previously mortgfiged their hold- 
iog, held that what was mortgaged to the 
mortgapeis was a subsisting t<*nancy and when 
that tenancy determined, the mortgage, granted 
upon it, necessarily determined also. i 

The principle embodied in 6, 115, Transfer | 
of Properly Aut that it wDuld no clearly inequit- 
able to allow the tenant to dorogaie from bis • 
own grant by surrendering his interest has no | 
application in a case where the tenant dies > 
without heirs. Rani Bahu Parwar v, Sobha 
Ram, 43 Ind. Gas, 912. 

Dbake-Brockman, J.G. 


When an ordinary Kolwaii Jagir was sur- 
rendered or giveu up, Lhe Zemindar was 
entitloa to havu ibu land lhai was given lo ihe 
KdiWiii for ihe purpose or perroimmg his auiy 
roiurned to him in the same oonauion as was 
given to the Kotwil apart from the rights of 
any other person. Jafarnddln Laha y. Jamlol 
Bailey Sen, 46 ina. G>»8. 341. 

Fletcher and Bhamsul Huda, jj. 

(3) Nature ofp personal— Transferability of 

— Bengal Rant Act ;X of 1859>. 

A rigni of oooupanoy under ihe Bengal Rent 
Aot (1359) was a personal right and was not 
transierabie oeyond the life ot e^ou tenant. 
Ramprasad v. Kiihorl Lai, ^6 Ina. Gas. 667. 

8T.\NY0N, A.J.C. 


(2) Bouse of agriculturist — Whether appur- 
tenance to holding or not — Question of fact | 
Hindu Law— -Antecedent debt incurred ; 
by brother — Its binding character. | 

Tbe house of an agrioulturist is liable to I 
sale in execution of decree on loot of a mort- 
gage made by him. when such house is not an 
appurtenance of his holding which be is for- 
bidden by law to transfer. It is a qfuostiun, of 
faot whether or not a house is appurtenant to 
the bolding. < 

In a joint Hindu family an antecedent debt 
inourred by a brother in the position of a 
manager is not binding np-in his oo-parceners 
unless It oau be shown to have been inourred for 
femlly neoessity. Mirbhay l 4 al v. Kalian, 

46 Ind. Oas. 646. 

TUDBALL, J. * 

^ RAfwrmoes 88 A. 186 ; 34 A. 26. Appr. 


(4) Acquisition of, by teaure-hoider in lands 
oomprised in his ijara ot farm — Go-proprietor is 
can acduire occupauoy or uou-oocupauoy right. 
Bee BEN. ACT VilX OF 1885 bITBNANCT), 
No. 6, 45 Ind. Gas. 706. 

(5) Acquisition of— Tenant, Power Of, to 
couiE^oi ptoveniiDg himself the right of— 
Nij chas laud, Ocoupanoy rights. Acquisition 
ol, in— Orissa Tenanoy Act (B. and O. II of 
1913), 8s. 154, 232— Tenant il oau oontraot 
himself out of provisions of Ss. 20 and 21 of 
Bengal Tenanoy Aot <1385). Bee LANDLORD 
AND Tenant, No. 73 a, 3 Pat. L.J. 475. 

Oooupanoy Tenancy. 

Devolution of occupancy tenant tight from 
a widowed mother, in the Central Proviuoee. 
Bee 0. P. AOT XI OF 1893 (TENANOY), No. 10» 
44 lad. Oas, 1001. 
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Oooapaney Tenate., 

(1) Khoti village — Transfer of oocupany 
holding -^KhoVs .permmion not taken — 
KhoVe right to re-enter ^Mortgag^e from 
Khot purchasing occupancy rights without • 
KhoVs permission ^Improvements by mort- 
gagee --'Mortgaged cannot recover cost of 
improvements from the mortgagor F.hot — 
Transfer of Property Act (IV of 1882), 
S. 63. 

A Khoti toaant ia the Kholaba Distciot 
oannob transfer his oooupaiie^ without 

the permissioa of the Khot, and, if he does ho, 
the Khot id ouiitled to re outer. 

The dooieion in 18 Bom L.R. 416 applies to | 
the KhoUba Diatrio!i as a whole and is not to I 
be restrioted to the paruotilar village in Pen I 
Taluka from which the litigation came. | 

When a moclgagee of a Khoti village pur- | 
chases, while ho ia io pos.'ieaaion, the rights of \ 
ooeupaucy bcuanta withouc the permission of j 
the Khot and makes aojretions to the mort* < 
gaged property, he is not o > titled to rely uppn I 
Q. 63 of the Transfer of Properiiy Aet and to i 
oall upon the mortgagor Khot to re-imburse 
him for the moneys spent in making purchases 
of ocoupanoy hofdiugi without the Khot’s 
permission. Gopal v. Bhaglrthl. 20 Bom. 
L.R. 6Bl»46 Ind. Oas. 668. 

BATCHELOR. A.C J. and KEMP, J, 

Beferenee :‘-18 Bom. L.R. 446, F. 

(2) E jectmeiU^ Under -raty at -- Interest t if 
heritable^* Kayemi ’ ' Sthayee Karsha 
Decreet Form of-^Baiyat at fixed ratCt if 
cm create permanent heritable interest. 

The interest of an under* raiyat is not 
heritable (a). 

Where a suit was instituted before the expiry 
of the agriuulturil year current at the time 
when the original under-rai>at died, the proper 
form of the decree would be one for ejectment 
agaiuHt bis representatives, to bo executed only 
on the expiry of thtt particular agricultural 
year. 

An OQOupanoy raiyat is not oimpeteot to 
create a permaueut heritable uuder-raiyati 
interest. 

The u«n of the word ' Kiyemi* imports not 
fixity of'rent * l^ut ouly permanence oi ocoupa- 
tion of the land {b}. 

A dtosnription of the kabuliat an ' Sthayee 
karsha * kabuliat does not neoessarily imply, that 
the grantee w.4S intended gO have a permanent 
heritable interest, ^ 

Obiter.^ A. raiyat holding at a fixed rate of 
rent is competent to create a permanent 
heritable iDte’'88t in favour dl his grantee, 
although the latter wan an undcr raiyat (ci. 
Mehar All v. Kalal Khalait. 27 G L.J. 579. 
MOOEEBJBB and BlCHARDBON. JJ. 

Beferenceai-^ia) 31 0. 767 (F.B.)»8 G.W.N. 
479i»ll Q.W.N. 579. Fs (b) 6 G.W.N. 916 ; 1 
W.B. 6 ; 12 G.W.N. 175, JR. (c) 23 Ind. Gas. 


Oeeupanoy Tanara— (Obn^ifiKL . _ 

. (81 Service tenure-^ Joplr land. 

A right of occupancy cannot ba^acqnired in a 
laud* held under a service tenure.* Jafaf nddia 
Saha V. Kumar Jamlnl.Bullav Sen. 28Q.L.J. 
249. 

FLETCHER and ShAMSUL HUOA, JJ. 

.4) Non- transferable occupancy holding-^ 
Part of holding, bequest of, if valfd^^ 
Principle of estoppel and waiver or aeguiee- 
cence if applies. 

The testamentary disposition of a paft of a 
t wn-tiransferablo occupancy holding like that of 
tbe whole bolding is invalid, andSt was so 
1; eld in a suit by the devisee against the 
laiyat's heir-at-Uw (ai. Umeah Chandra 
llutta V. Joy Nath D4is, 22 G.W.N. 474a48 
Ind. Cas. 779. 

Fletcher and N.R Chatt?br.tea, jj. 
References'. — (a) 18 O.V/.W, 1290; 18 C.W, 
1294; 12 G.W.N. 1886, R ; 18 G.W.N. 971, 
Disf. 

r 

(5) Ghatw'ali land, tenants ofs-^Aeguisitvm 
of right of occupancy— Bengal Tenancy Act 
(Vilio/ 1885). B. 181— 4cf X of 1859, S. 6 
and Act VIII (B.C.) of 1889. N. 6: 

Tenants in oooupatioo of Ghatwali land 
lould acquire occupancy right therein under 
a. 6 of Act X of 1859‘and 8. 6 of Act VIU (B.O.) 

1869 and such right a^qiiircii between 1659 
iud 1.SS5 ha -I not been taken away by 8. 181 of 
the Bengal Tenancy Act. Sitlkanta Roy Y. 
Ipra DaiCharan, 22 G.W.N. 763<»27 0.L.J. 
56*»46 Ind. Oas 485. 

Richardson and Beaohoroft. jj. 
References :--! G.L.J. 138 ; 33 G. 630 ; 2 0* 
I.J. 379 ; 10 G L J. 602 ; 31 0 1C21 ; 5 G.L.J* 
3, R. 


,U/ .g, 

of payment of nazir to landlord. 

In order to establish a custom of transfer- 
ability subject, bn the payment oi a customary 
nasar, the evidence must show that the land- 
'otd is b.3und to recognise, when nazar of the 
mount, or at tuo rale dotermiuod by custom 
3 tendered to him. 

A practice or course of business in a zamin- 
lacy office, according to which a transferee is 
ecognised, provided that the amount of the 
lazar is satialaotury to the landlord is not' 
luffiuien!;. 

The payment of nazur without more is an 
ndioatioD that the foies are not transferable 
witfiout the landlord’s consent given oc receipt 
cf the nazar. 

A custom, which loaves the amount orrateof 
nazar indefinite, must bq void for unoertain^^ 
Rani Mlaa Komarl Safaeba v. lohhamoyda 
Dhaudhutanl, 22 G.W.N. 929. 

BIOHAEDS9N and Walmslbt, JJ. 

Referenda 8 Q W.N, 214 and 986, R. 

(7) Bengal Tsnanep Aet (VUI of 116186 t 
S. 181 — Sendee fenare-^Koftwatt 
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" CiMUpamy right, if eon to aequind im 
kotwali j^igir land, 

A right of OQOupanoy oannot be acquired in 
hotytali jaigir laud, oafarroddln 8haha y. 
Brlndaraai Ohaadhurapl, 33 O.W.N. 186. 
FliBTOHBR and BBAMSUli HUOA. JJ. 

(8) Trawler of occupancy holding^^Duty of 
•trawferee to deposit registration tee-— 

Default-- Right of landlord to recover same 
^ suif — Second appeal — Bihar and Orissa 
Tenancy Act, 1913. 8s, 81 and 360. 

The plaintiff sued the defendant, bis tenant, 
as transferee of an occupancy bolding for 
recovery of the registration fee which tbe 
plaintiff alleged was - payable to bim under 
.8. 31, Orissa Tenancy Act. Tbe defence put 
forward by tbe defendant is tbst there is no 
obligation upon a tenant as transferee to 
register his transfer or to pay tbe fee prescribed 
by B. 81, Orissa Tenancy Aot. It appeared that 
the landlord bad voluntarily coosented to a 
ransfer of tbe tenancy to tbe defendant. Held 
hat a second appeal lay to the High Court 
under tbe Onssa Tenancy Aot and that this 
action was maintainable. Mrltunjoy Praha- 
raj v. jSlrl Jaganoath Jew, 3 Pat. L.J. 351 = 
47 Ind. Oas. 84. 

MULLICK and ATKINSON, JJ. 

(9) Promise not to eject if gives rise to 
occupancy status— Promise may be implied 
from conduct of parties— -Facts constituting 
evidence of intentions of parties vary accord- 
ing to tracts in question'— Punjab Tenancy 
Act, 1887, a, 8. 

A promise not to eject, which is one of the 
grounds on which a claim to occupancy rights 
under B. 8 of the Punjab Tenancy Act may 
properly be decreed , may also be implied and 
may be proved by facts indicative of the inten- 
tions of the parties ; but such a promise does 
not mean a promise not to eject under ail 
oiroumstances whatsoever, but only not to 
eject till commission of a fault by the tenaut 
against his tenure. Facts constituting evidence 
of the incentiouB of the parties in one tract may 
differ widely from those evidencing similar 
intentions in another. In the oiroumstances 
of the Ddhri Tabsii of tbe Kangara Distrioc 
oontiunouL' oultivation by the tenant’s family 
for three generations and fifty- four years at a 
favourable cash rent, haviug originally provided 
its own implements (or the cultivation and 
having settled on the land some time after tbe 
oommenoement of the tenancy, but nob less 
'than twenty-six years ago constituted jjiroof 
of such a promise. Klrpa v, Tlrhur, 5 P.R. 
1918 (Bev.)-4 P.W.K, 1918 (Kev.) = ^6 Ind.» 
Oas. 671. 

MACUARD, F.Cf. 

References : — Ohoudhri v. Jhassa, Bev. 
Bo. 3Q4 of 1911-1913; 6 P.B. 1900 (Bev.) ; 6 
P.B. 1914 (Bev.), R, • 

(10) Tenant holding tenure with incidents of 
^ opahu basiku Uiwuro—Long possession also 

enjoyed by eueh tenant^^Tenant entitled to 


OMupanoy Tenure— (Oonfinttsd). 

status of occupancy— Punjab Tenancy Aei,. 
1887, a, 8. 

A tenant whose tenure includes tbeincidenta 
' constituting the distiDgnishing features of the* 
opahu basiku tenure— as where he was induced 
to settle down get the bolding by the landlord 
and whs required to live on or near tbe land 
building the farm bouses thereon, differing in 
this respect from opahu who lived in the village 
and was not a basiku and where though no deed 
or express verbal agreement existed, there was 
an implied contract that tbe tenant sbonld hold 
so long as he farmed well and paid the rent, 

or in other words,” to gasure, that Ms, '* till 
commission of a fault against his tennre”— and 
whose position is further fortified by length of 
possession is entitled to be regarded as an ooou- 
panoy tenant under 8 8, Punjab Tenancy Aot, 
1887. Ghowdhfl v. Jasia, 6 P. B. 1918 
(Bev.) App. (Revision No. 204 of 1911-13). 

BiR MiCHAEii Fenton, f o. 

f^Refertnce :—6 P.B. 1900 (Rev.), R. 

(11) Punjab Tenancy Act fXVl of 1887), 69 

— Occupancy tenancy— Joint tenants— Rur- 
vivor ship— Right of— Tenants recorded as 
having defined shares, Effect of. 

Held that the right of a landlord to claim the 
extinction of an occupancy right when there are 
joint tenants, does not arise on the death of 
one of them, as they collectively constitute a 
single tenant and the right continues to exist in 
the survivor or survivors (a). 

The fact that tbe occupancy tenants are re- 
corded as having defined shares in tbe tenancy 
does not make any difference am^ does not effect 
the right of survivorship (6). Udmi v. Huuihl, 
95 P.W.K. 1918=46 Ind. Cas. 574. 
800TT-BMITH, J. 

References (a) 6 P.R. 1909, F, (6) 6 P.R. 
1917 = 6 P.W.R. 1917 = 42 Ind. Cas. 87. F,\ 89 
P.R. 1909 = 65 P.W.R. 1909, R.; 109 P.R. 1894 ; 
46 P.W.R. 1907 = 100 P.R. 190S, Dist. 

(12) Punjab Tenancy Act. (XVI of 1887), 8. 59 
—Occupancy rights, succession to — Burden 
of proof — aeWemmt record, entry tn — Pre- 
sumption of correctness. 

M., son of K., claimed possession of oertaiu 
oooupanoy land on tbe ground that he was the 
heir of one, 8. It itppeared thab, iu >be Sum- 
mary Settlement of 1853, one If. was entered ae 
an esami of oertaiu laud in the same village, 
but K.’h name did not appear in the*E^egu)ar 
Bettlemf’nt of 1860, and 8., the uncle of the 
plaintiff, was found to be in possession of certain 
land which he stated he bad reolaimed from 
banjar within the previous 16 years and was 
granted oooupanoy rights therein. On the death 
of S., tbe land was mutated io the name of his 
widow, the landlord allowing her to remain in 
possosHion for her'lifetime. 

Bold (1) that, inasmuch as it was not proved 
that the land entered in the name of 8.. waff 
the same as that entered in the name of K., it 
oould not be presumed to be tbe same ; 

(3) that a presumption of correotoess attach* ; 
ed to the entry in the Regular Settlement of ^ 
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OiMiopaiioy T%n999r^{Continued). 

1860 aad that B., having at that time been 
deotared as having personally acquired ooon- 
panoy rights lo the land in suit, K., having had 
no pact or share in bringing tho land under 
cultivation, the plaintiff’s suit ivas not main- 
tainable (a) ; « 

(8) that presumption could not take the place 
ol positive proof (6). Hayat Muhammad v. 
Mahmud, 107 P.W.R. 1918 » 45 Ind. Gas. 938. 
aCOTT-SMITH, J. 

References (ai 3 P.R. 1875. R- (6) 1*18 P.W. 
B. 1908 ==43 P.B. 1910 (P.C.), R. 

(13) Landlord and tenant-^Occupancy rights 
— Takiadar, cannot build paooa mosque on 
Ukia land without consent of proprietors^ 
Suit by proprietors for injunction^ Deaihof 
some plaintiffs-appellants pending appeal^ 
Appeal, whether abates in toto— ‘Citi. Pro. 
Code {Act V of 1903;, 0. XXII. r. 3 (3). 

Held, that a takiadar is not entitled to build 
a pacca mosque on any part of the takia land 
in bis posaession as an occupancy tenafit 
■without ibe uonseat ot tbe proprietors. 

A bUic was brought by several proprietors 
of a village againss the defendant for a perpC' 
tual iujunction restraining him from building 
a mosque un certain iakia land, of which he 
was in possession as an ucou panoy tenant. On 
the hearing of the second .appeal in the Chief 
Court, it appeared that some of the plaintiffs* 
appellants bad died and no application had 
been made to bring on the record their legal 
represehtatives within limitation. 

Held, (1) that inasmuch as the suit could in 
the flrst instance have been brought without 
^he deceasoG plaintiffs having been joined at 
all, the appeal did not abate as a whole but 
only so far as the deceased pUiatiffs-appellanta 
were concerned ; 

(3) that as the building of a mosque was 
inconsistent with the purpose for whiob the 
land was originally given, the defendant was 
not competent to build a pacca mosque on the 
takia land ; 

(31 that takia is an abode of a fakir. Sawao 
V. Meht Oln, 108 P.W.K. 1918 = 45 Ind. Caa. 
963. 

Scott-Smith, J. 

References : — 19 P.R. 1904 ; 8 Ind. Gas, 
732 ; 27 'A. 386=3 A.L J. 27 = A.W.N. (1904) 
267, R. and Appr, 

(14) booupanoy ryot obtaining grant ot fixed 
rent — Occupancy ryot at fixed rent under old 
law. See BEN. ACT XT OF 1859 (XiAND 
BBVBNDE bales). No. 8, 27 C.L J. 284. 

(16) Acquisition of occupancy right by under- 
raiyat — Ejectment of such raiyst. See Ben. 
ACT vni OF 1885 (TENANCY), No. 18, 33 
O.W.N. 618. 

* 

(16) Mortgage of share ot non-tranaferable 
•oooapanoy holding If an incumbrance— Pur- 
ohifler of holdiog at rent sale how far bound 
by mortgage— Sait to en/oroe mortgage against 
Aenants and puiohasec— Landlord not essential 


Oooapanoy Tanaray(Canfjiii«ed). , . 

parsy. Bee BEN. ACT VIII OF 1686 (TBltA»OT>». 
No. 78, 32 O.W.N. 663. 

(17) Suit for deoiara{ioa of sab-letting by 
tenant— Inference as to scatas of tenant— * 
Raiyat or conure-hqlder — Prodf. See BHN. 
ACT VIII OF 1835 (?.^BNANOY), No. 6, 37 
C.L.J. 334. 

(18) Lease lor term of years of char lapd— ■ 
Rant payable for such land as is capable of oal- 
tivaliou— Law governing parties— Lessee not 
ryoc holding^ander custom of ut band i— Lessee 
a aou'cccupaucy raiyat. See BEN. ACT VIII 
OF 1885 (TENANCY), No. 90, 43 Ind. Gas. 546. 

(19) Union of Kudivaram interest with mel- 
waram right of inamdar it nffeots extinction of 
occupancy right— It any ojoupany right exietO 
in favour of inamdac where ceuaut h>s none. 
See Mad act I of 1903 (ESTATES LAND), 
No. 8, (1918) M W.N. 6i3 

(30) Question of sucoossion to— Findings 
based on conjecture uo:^ ojuclusive in second 
appeal. See APPEIL (SECONQi APPEAL), 
N3. 34. 103 P.W.R. 1918. 

(31) Succession to ocoupanoy holding— Bur- 
den ot proof. See APPEAL (SECOND APPEAL), 
No. 19, 33 P.L.R. 1919. 

(32) Suit (or deoiaratiou of — Court-fee. See 
Court Fees act (i870), No. 30, 16 A.L.J. 
167. 

(33) Creation of, in Punjab— Right of oolla- 
teral heirs to quostion suen creation. See 
CusTOi\is Punjab -ALrEN.4TiON), No. 7, 
125 P.R. 1918. 

(34) Enbanooroent of rent claimed by land- 
lord — Denial by tenants of oooupanoy stains 
and claim of proprietary right— Ejectment 
suit based on denial of occupancy tenure— 
Admission by tenants of oooupanoy tenure 
before judgment— Occupancy tenure if liable 
to forfeitnra. Soo EJECTMENT, No. 6, 32 
P.R. 1918. 

(24-a) Occupancy rai/at, Acquisition ot 
portion of proprietary right in estate by, if 
causes merger of the two interests. See HINDU 
LAW (HEVEUS10NER8), No. 6 a, 3 Pat. L. J. 
426, 

(25) Grant of village by or on behalf of 
Grown under British rule — Grant to bo presum- 
ed to bo subject to existing occupanoy rights. 
Bee INAM, No. 7, (1918) M.W.N. 859 (P.O.). 

(3Q) Question whefiher tenant has right of 
oooupanoy— Court having jurisdiction to heat 
• and determine question— Duty of Civil Goori 
in suit in which such question raised to return 
plaint to proper Court. •Bee JURISDIOTIOH 
(OF REVENUE COURTS), No. 11, 147 P.W.R. 
1918. 

(37) Effect of sple of portion of— Surrender 6t 
same subsequently it possible— Eviotion of 
transferee of, on aooeptanoe of aunender kgr 
landlord. See Landlord and TaNANfC* 
No. 13, 33 O.W.N. 966. : 
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..(3ShESeo6 of sole of portion of*«-Sarrander 
of aama aabaeqpBotly if possible —Eviotioa of 
transferee of, oa aaoeptaaoe of surrender l>y 
landiord Sse LaNDDOBD and Tenant, 
No. 16. ai O.W.N. 97a. 

(39» Puroheser of tenure ia eceoution of 
inioay deorae ant raoogaised by laadlordi — Suit 
by sttob purahaser for possession from unotber 
pUrohAser reooguised by 1-iadlord — Settlement 
with whom made. See LANDLORD AND TEN- 
ANT, Np. 19. 4b Ind. Gas. 498. ^ 

(90) Transfer of portions of, whether oonstitu- 
tee abandomhaat of whole holding — L'lndlord’a 
tight of re entry See LANDLORD AND 
Tenant, No ai. 41 Ind. Gas. 704, 

•tSL) Government ryotwari lands onoo unooou- 
pied^Gultivating tanauts if can c ^iim* Bee 
Landlord and Tenant, No. 5j, 7 L.W. 
194. 

(33) Inamdar owning Kudivaram — Estates 
Land Aot, if applioable to case — Oooupancy 
ri^ts. presumption against. See LANDLORD 
AND TBNANT,*No. 58, 23 M.L.T. 161. 

<33) SUe of p'trtion of non tcansferable ocou- 
panoy tenufe^Surrender by vendor of same and 
re-settlement t^ikven by him of rest— Implied 
surrender — Landlord i^ may evict purchaser. 
Sae Landlord and tenant. No. 14, 22 G. 
W.N. 967. 

(34) Unregislered mocigage of*^Sabseqaent 
' valid lease of same — Oompulsory registration of 

mortgage after transaotion of lease — Lease if 
takes effect as against mortgage. See LEASE, 
No. 2, 16 AL,J. 197. 

(35) Mortgage of— Suit for redemption of 
Buoh mortgage, if maintainable. See MORT- 
GAGE (REDEMPTION). No. 2, 16 A.L.J. 747. 

(36) Unrestrioted power of alienation by 
oooupanoy tenants by agreement in wajib-ul- 
arz. See Mortgage (Redemption/. No. 22, 
96 P.L.R. 1918 

(37) Sale of oooupanoy rights to mortgagee 
with posseastou of proprietary rights— Vendor’s 
collateral whether oan pre-empt — Landlord 
inoludes mortgagee in possession. See PRE- 
EMPTION, No. 29. 149 P.W.R. 1916. 

Offoplogi. 

Abandonment of right to share in, of shrine 
-^Retransfer of share to desoendaut of person 
who abandoned it. validity of. See SHRINE, 
48 P.L R. 1918. 

, 

OflleUl Reoetvar. * 

(1) Jndgment-debtor declared insolvent — 
Ezeotttion prooeedings, Decision in, as to 
frandnleot oonooalmenji of property by judg- 
ment-debtor— Appeal against— Official R<^oei- 
vsr and not judgment debtor. See APPEAL 
(GUNBjRAL), No. 23-b. 47 Ind. Gas. 162. 

(2) Anncilment of insolvanci$r-*Sait before 
enn^ment by Reoeiver if maintainable «aftec 
annnlment. See Inbolvbnoy, No. 9, 16 A.L. 
J.98^ 


Ofllalal Receive v—(Oono{ttded). 

(3) Schedule of oreditora framed by— Power 
oRtto apply for removal of oreditor’s name ftona 
schedule. See FroVINOIAL INSOLVENOY ACT 
fl907i. No. 26, 41 M. 30. 

Opahu Baslku Tenure. 

Gharaotoristics of. Sea OOOUPANCT TEN- 
URE, No. 10, 5 P.R. 1918 (Rev.) and App. 

Oral Agreenieot. 

Oral agreement to forego interest accrued on 
a registered mjrtgago-debt, if principal money 
should be paid— Suit on mortgage— Whether 
oral agreement is admissible in evidence. See 
EVIDENOE ACT, No. 44, 43 Ind. Gas. 913. 

Oral Evidence. 

(1 ) To contradict terms of written instrn- 
mani — Ple^ of fraud — Sale or mortgage — S. 92 
applies only to parties or their representatives. 
See Evidence act, No. 36, 20 Bom. L.R. 
684A 

(2) Oooument containing acceptance of 
wriitcQ proposal for (Case — Lease tor more than 
a ya^^r — Paper containing hat of bids with 
endirsemant aigued by the suouessfui bidder to 
tak*) ieaso — Endorsement by lessor oonfiriniDg 
SHle—Dooaixieat not rogistered— Oral evidence 
of its terms if admissiblo. See REGISTRATION 
ACT (190S), No. 14, 42 lud. Gas. G29. 

(3i Admissibility of, to explain document, 
a sale or mortgage— Evidence Act, S. 92. Bee 
Transfer of Property act. No. 1, 45 Ind. 
CaM. 860. 

Ordination. 

Right of pongyi or ratan to inherit after 
ordination — Acquired status of heir if oontinuea 
alter ordination. See BUDDHIST LAW (IN. 
HERITANOE), No. 4, U B.R. (1918) 2nd Qr. 91. 

Orissa Tenancy. 

See BEN. ACT II OF 1913. 

Oadh Civil Dl^eit. 

Pl’ %dor’g certificate -Nficssiity to file. See 
ACT II OF 19P-* (GO OPERATIVE SOCIETIES), 
No. 2. 44 Ind. Gas. 353. 

Oudh Bitatei. 

See Oudh act I op 1869, 

Oudh'Lawi. 

See CAJDH ACT XVIII OP 1876. 

,Oiidh Rent. 

See Oudh AQT xrx of 1869. 

See OUDH ACT XXII OF 1886. 

Oudh Taluqdavl Eitafce. 

Primogeniture sanad— Property purolMsed 
or inherited by taluqdar— Accretion— Village 
transferred in exchange— Right of soooeBsion to 
estate. See CROWN GRANT, No. 1, 24 M.L.T. 
.282 (P.O.). 
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OvDttrihip. 

(1) Ravdone Officer, Power of, to order ent y 
ae to, under 8. 36 (1) of the Punjab La d 
Beveoue Act — Sucii order as to, if order K 
competent Oourt under Grim. Pro. Coc i,, 
8. 146 (1). Bee MUTATION PfiOOEEDlNG I, 

43 Ind. Casi 316.* 

(2) Property if can be without ownet.* See 
WILD, No. 14, 21 O.G. 374. 

Pakkl Adat. 

Nature of dealings. See WAaBBlNG CON- 
TRACT, No. 1, 23 M.L.T. 203 (P.G.). 

Paper Currency Act. 

See ACT II OF 1910. 

Pardanaihin Lady. 

(1) Document eieouted b^Witnesa— Gilt 
by — Burden of proof aa to its bond ftdes and 
validity. Bee MORTGAGE (GENERAL), No. 7, 
45 Ind. Gas. 691. 

(2) See Pardanasbin Lady. 

Pardanaehln Woman. * 

(1) Examination on commission— Previou 
appearance in criminal ease— Civ, Pro. Coa 
(Act V of 1908), S. 132. Balakeihwarl Dabe 
y. Joacananda Banerjee, 26 C.L J. 319»2 
C.W.N. 197»41 Ind. Oae. 6l0»45 G. 69^ 
See Final Part, 1917, Col. 712. 

(2) Hindu lady appearing in public, right t 
be examined on oommission—Ctv Pro, Cod 
(Act V of 1908), Ss. 132, 133— Pritiiiepe- 
Oustom and usage— Costs of the commission 

8. 132 of the Civ. Pro. Code, 1908, cover 
the case of a Hindu lady ol the class and posi 
tiou in society of the defendants who ha 
abandoned entirely the protection of the purda 
Such lady claiming the privilege ought not t 
bo made to pay the costs of the oommissioi 
but the costs of the commission will be th 
costs m the oause. Ellas Joseph Solomon v 
Jyotiua Qhoihal, 22 C.W.N. 147 » 45 C. 492 = 

44 Ind. Oas. 157. 

Greaves, j. 

(3) Pardanasbin lady— Execution of decree- 
Fraudulent conduct. 

The mere fact that a pardanashin lady, who 

I a judgment-debtor, keeps her door closed is 
per 80 no evidence at all of fraudulent oonduot. 
especially whan there is nothing at .all to show 
that she deliberately oloeod her door or attempt- 
ed to ke'^p it closed against the exeou^•iug 
officer. Saghra Begaro v. Lachhml Npraln, 
40 Ind. Cas. 399. 

Lindsay, j.c. 

(4) Deed executed by — Circumstancep to be» 
oons'dered to uphold orrepud^aje. See MAno- 
MEDAN Law (Gift), No. \ 28 O.L.J. 306. 

(5) Mortgage-deed executed by pardanashin 
•—Signature appended bebiod pardab and 
behind witnesses — Attestation by witnesses on 
subsequent acknowledgment of her signature 
by hrer son— Mortgage if valid. Sec MORT- 
GAGE (General), No. lO. 34 m.l.j. 545 
<P.0.). 


Parol Eyldonoe. 

See ORAL EVIDBNOB. * 

Parji MArrlage and Dlyoron. * 

See ACT XV OF 1865. 

Parties to Suit. 

(1) Civ. Pro. Code (ket V of 1908), 0. XXII^ 
tr, 3« 5 — Death df a party— Legal reprt'^ 
j senfafivs made a party— Dispute by tha- 

I other side as to the right of the legal repre- 

I seniaiive - Determination of the dispute bp 
' the Cot4rf. * 

I One of several plaintifisin a suit having died,, 
a poruoD claiming to be her adopted son was on 
his application brought on the record as her 
heir and legal representative. The daughters of 
the deceas^ plaintifi thereupon applied to t^e 
Court disputing the alleged adoption and pray« 
ing that they should be brought upon the record 
I AS her legal representatives. The trial Judg» 
j dismissed the appltoatiun, bolding that he could 
' not alter his previous order as 0. XXII. r. 8, 
provided that after the record had been amend- 
ed by addipg the repreHcntative of deceased 
plaintiff as a party the Court should proceed 
wirh the suit. The defendants having applied 
to the High Court ; 

Held, that a question having Arisen as to 
whether the person, who bad beeip brought on 
! the record, was the leg.al representative of 
I deceased plaintiff, it should be determined by 
I the Court. Yatsalabal v. Sambhajl, 20 Bom.. 

I L.B. 902=>47 Ind. Oas. 757. 
f SCOTT, C J. and SHAH, J. 

j (1-a) Rights of, Determination of. 
j Tho rights of the parties to a suit must be 
I adjudicated upon as they existed at the time 
I when the action was brought. Madho Rao> 

I y. Oovindbhat 46 led. Cas. 794. 

I Drake- Brockman, j.c. 

(l-b) Mortgage suit — Party impleaded on 
his own motion or without objsefton— * 
Error in impleading, if can complain of, 
after decision of suit. 

A party who ha.s been impleaded on his own 
; motion or being impleaded does not object 
j cannot, after being oast in the suit, change 
I front and complain nf the error in Impleadihg 
! him. Having taken the ohanoe of a favourable 
verdict, be cannot be permitted to undo the 
effect of an adverse verdict by being permitted to 
- retire from the suit, The adverse verdict most 
be one which is correct in point of law. Adam 
; Khan v, Dattavara, 47 Ind. Cas. 686. 

I • MlTTRA,A.JO. ^ 

i 

(l-r) Bead of endowment io which legacy 
! bequeathed by will— Application for probate 
by executor— Legatee not made party' to 
probate proceedings — Appeal from or^r 
granting probate— Right of such legatee 
to intervem as respondent in appOhh" 
Appellate Court, Powers of, to add parties 
— Cin. Pro, Cade, 1908. 8- 107.: * < 

Held, that the head of an endowmant wlil^ 
under a will was ^ A Jegaay.. gikd « 
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Vftvila ti tait-^fOonlintMd). 

intonrene And be Added as a party res- 
poodanlf in an appeal against tbe order granting 
probate^ even * though he was' ' no party, to 
the nrigiaal probate prqpeedings. 

Even the possibility of an interest is snffioient 
to entitle a person to.lfeooma a party to the 
prooeediogs («)• Where a person is entitled to 
intemne as a party to ^rove the will in tbe | 
lower Court, he is equally entitled to support 
the will as a respondent in the appellate 
Court (6), 

Under S. 107, Civ. Pro. Code,^ 1908, and 
under its inherent powers, an appellate Court 
has power fo add the intecvenor although he 
was not a party to the original suit (c). Svtmatl 
Hamhnginl Debt v. Harldas Banevjee, 3 Pat, 
1 a J. 409 « 46 Ind. Oaa. 398. 

MUliLlOK and THOEtNHILIi, JJ. 

Be/erences :*~(a) Cresptn V, Dolgion, (ISBO) 
a 8. W. and Tr. 17, R. (b) 19 0. 48. 22,; 8 C. W. 
N. 404, F. (c) 4 C.W.N. 58. Dist. 

/(3 & 3) Mortgage of share of non- transfer* 
able oooupanoy holding if an iucumbranoe— 
Purchaser of holding aj rent snlchow far bound 
by mortgage — Suit to enforoe mortgage against 
tenants and purchaser — Landlord not essential 
party. See BEN. ACT VIll OF 1886 (TEN* 
ANOY), No, 78, 22 C.W.N,^662. 

(4) Administration suit — Dispute as to ori- 
ginal plaiuii£f*fl right to sheire— No dispute as 
to right of a defendant to such share — Bight 
of such defendant to be made pl-aintifi. See 
ADMINISTRATION SUIT, No. 1, (1918) M,W.N. 
939 . 

(5) Suit by landlords for settlement of fair 
rents and for enhanoemeut— Death of one land- 
lord after decision of lower appellate Court 
leaving him, surviving major and minor sons 
—Appeal agaiuflt minor t>on caused to be dis- 
missed for noQ-prosscuiion — Appeal b> tenants 
incompetent for want of necessary party. Bee 
APFEAL (General;. No. iO. O.L J. 20i. 

(6) Suit by person.s named as proprietors ot 
firm — Appeal by deiendantu-'-Death of one 
plain tifi- respondent during appeal — No legal 
represeutativos substituted — Failure of appeal 
for defect of parties. See APPEAL (GENERAL), 
No. 11, 28 G.L.J. 263. 

(7) Bent suit by landlord against one of the 
heirs of original ^enaot — Whether addition of 
other hoira as parties is proper. • See ClV.' 
Pro. code (1908), No. 209, 44 Ind. Cas. 465. 

(8) Addition of parties-^Power of High Court 
to interfere with orders of the lower Courts— 
When psfrties oau be ndded. See Giv. Pro. 
CODE (1908). No. 169, 44 Ind. Oas. 564. 

(9) 8uit in tbe name of a firm— A partner 

dying daring pendency of suit-4 Whether addi- 
tion legal representatives necessary for 
passing loll decree. Bee OlV. PfiO. CODE 
il9d8), Ko, 409 , 44 911 . 

66 


Pnrtlai la Bolt— {ConttntM^). ; v ' 

ilO) Assignment pending suit— Disposal ~ of ' 
suit— No appeal by assignor— Application 
assignee to be made party— Assignee if can 
•appeal — Devolution of interest. See ClV. PRO# 
CODE (1908), No. 190. 8 L W. 31. 

(11) , ^arty setting up title adverse to mart- ‘ 
gagor'and mortgagee— Order exonerating him 
from the suit — If he still remains a party to 
tb^ suit. See OlV. PRO. CODE (1908), No. 64, 
23 M.L.T. 206. 

(11-a) Hindu joint family — Debt due to 
family— Bond in favour of one member— Suit 
by that member, Competency of— Other mem- 
bers of family if necessary parties to. See 
Hindu Law (debts), No. is-e. 8 P.L R. 1918. 

(12) Hindu joint family— Partition suit by 
sons — Transforees from father of some family 
properties, if proper and nooessary parties to. 
See Hindu Law (Partition), No. 7, 46 Ind. 
Cas. 281. 

•f 

(13) Suit for ejectment— Numerous parties— 
Frame of suit — Reprehensible practioe. Bee 
HINDU Law (BBVEBSIONEBS). No. 6, 34 
M.L.T. 429 (P.C.). 

(14) Suit for rent — Persons acquiring in- 
terests in tenancy prior to suit— Effect of 
noo-joinder of such persons as parties in rent 
suit Bee LANDLORD AND TENANT. No. 32, 
41 Ind. Cas. 733. 

(15) Declaratory suit by one daily worship- 
per to sail aside alienation if lies. See MAHD- 
MEDAN Law (WAKF). No. 4, 23 C W.N. 116. 

(16) Partition effected with consent of joint 
owners — Mortgagee’s right to be impleaded as 
party— Partition if bad by reason of absence of 
mortgagee’s oonseut. See PARTITION, No. 4, 
2 P B. 1918 (Bov.). 

(17) Resolution by Boragi Sadbus of unfitness 

of present inoumbeut to mabautship aud eleo- 
ticn of another— Suit with leave of Collector to 
remove incumbent, to eject him from property 
to appoint the elect as toe new mahant aud to 
deliver property to him— Mahant elected if 
party plaintiff to ouit. Sto PUBLIC CHARI- 
TIES, No. 3. 97 P.R. 1910. , , 

(18) Rant, Arrears of, Suit (or — Insolvent 
tenant's estate. Receiver of. if neoesBary^party 

to. Bee Receiver. No. 4. 46 Ind. Cas. 395. 

» 

(19) Addition of parties without amendment 
of plaint— Nature of claim if altered. See 
Religious Endowments, No. 9. ii P.W.R. 

*1918. 

(20) Disputes relating to private watercourse 
— Government if necessary party. See RE- 
MAND. No. 5, m P.W.R. 1918. 

(21) Bent, Suit for arrears of— Maintain- 
ability ' of, against one of several heirs of a 
deceased tenant without joiuing others. Bee 
.Rent, No. !• 46 ind. Cas, 733i 
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PftrtlM to Balt— (OofieliidNJ). 

(62) Sait to enforoe mortgage — Person olaim- 
ing title paramount to mortgagor and mortga- 
gee, if neoesaary party to suit. See BBS 
Judicata. Ho. t, i6 a.l.j. 639. 

(93) Oiv. Pro. Code (1908). 8. 144 — 

Parties,’.* Meaning of— Representative. Mean- 
ing of— Assignee if entitled to benefit of S. 144. 
See Restitution. No. 4, 46 Ind. Gas. 465. 

(33-a) Person not interested in the relief 
prayed for by plaintiff, not a neoessacy party. 
See BPBOiFio Belief act, No. 23-a. 45 Ind. 
Gas. 665. 

(24) Parohaser of trust property, if oan be 
joined as party to prooeedinga under 8. 93, Civ. 
Pro. Code. Bee Trust, No. 1, 28 C.L. J. 4. 

(35) Vendor and purchaser — Suit for posses- 
sion of land by vendee on deolaration of title by 
purchase or for speoifio performanoe of oontraot 
of sale— Default by vendor to register oon- 
veyanoe and deliver possession and transfer of 
property to third party— Such third party if 
neoesaary defendant in purohaser’s suit See 
Vendor and Purchaser, No. 2. 27 C.L.J. 
638. 

Partition. 

(1) Suit for — Plaintiff to prove what^ 
Joint owner and joint possession. 

In a suit for partition, the plaintiff should 
establish that he and the defendant are not 
only joint owners but are also entitled to joint 
possession, as the object of the suit is to 
transfer the joint possession into possession in 
severalty. Durga Gharan v. Ehundkar 
Enamal, 97 C L.J. 441 — 45 Ind. Gas. 705. 
MOOEBRJBE and BEACHCROFT, JJ. 

References C.L.J. 259=343 G. 504 ; 15 

O.W.N. 677; 23 C.L.J. 231; 10 M.L.T. 313, R. 

(3) Partition between persons having interests, 
not of the same degree — If allowable. 

Where a suit for partition was dismissed on 
the ground that the interests of parties are not 
of the same degree, one being an occupancy 
vaiyat and the other a permanent tenure- 
holder, held that the reason for dismissal is 
not good. Sheik Roihan v. Sheik Ataball, 43 
Ind. Gas. 841. 

FLE^CHEp and CHATTBRJBA. JJ. 

■ Re/erewcfl: — 3'^C. 918, F, 

(3-a) Benaal Estates Partition def (VIIIJ3.C. 
1876), Under, after Bengal Estates Parti- 
tion Act (V B.O: of 1897), came into force 
•-^Durden of proof — Occupancy holding. 
Title to— Declaration of , Suit for, by tenant 
^Maintainability of, under 8. l]9o/ Act 
of 1897 — Record of Rights,^ Entry in, 
correctness of. Presumption as to. 

That a partition, concluded after the Estates 
Partition Act of 1897 came into operation, was 
actually made under the Act of 18^6, should be 
proved by the party alleging it. 

In a suit by a tenant for declaration of 
his title to an oooupanoy holding, allot- 
ted to the defendant on partition oommenoed 


FaptiUon— (OonfiiiiMd). 

under the old Estates Fartitibii Aot 
but oonoludod after the new Aot oame.ltttb. 
foroe, Jtho entry in the Reoord of Rights prepared 
^subsequently under the Bengal Tananoy Aot 
being in bis favour ; the partition was held to , 
have been effected under the old Aot, since the 
tenant was not debarred under S. 149 of the 
Aot of 187Q, from impugning the entries in the 
partition papers and since there was also a 
presumption as to an order having been maide 
under 8. 62 prior to 8th December 1897. It 
was also /leld., under B. 119 of the Aot of 1897, 
suoh a suit was maintainable. There is only a 
presumption as to the oorreotness of .an entry 
in a Record of Rights. Baldeo Bahai y. 
Brajttandan Sahay. 43 Ind. Gas. 359 Pat. 
L.W. 266. 

MULLICE and ATKINSON, JJ. 

'(3-&) Assam Land and Revenue Regulation 
(I of 1886), S 97, 0/ estate under — Revenue 
authority t Manner in which partition to be 
carried out. Questions as so, to be raised 
before --Imperfect partition, when can be * 
obtained— Co-ehares, Consent df, if nress- 
sary— Bengal Estates Partition Act (VllI 
of 1876), 8, 112. 

In an applioation under the Assam Land and 
Revenue Regulation, wbioh is one I6r partition 
of a whole estate, questions as to the manner 
in which the partition is to be oarried out must 
be raised before the Revenue Authority. 

Taluk A and five other taluks bad speoifio 
shares in a mouzah D. All the taluks bad lands 
or shares in other mouzabs but iu no other 
mouzah was the said taluk A, a oo sbater with 
the other five estates or taluks or any one of 
them. In a suit for partition. 

Held, that, B. 97 of the Assam Land and 
Revenue Regulation, 1886, claim did not pre- 
clude the owner of more than 8 annas share in 
taluk A from claiming from ibe Bevenu^ 
Authorities an imperfect partition of Taluk A 
as between himself and his oo-sbarers and 
incidentally to that partition and in order to 
complete the same he was entitled to obtain 
from the Revenue Authorities the separation 
and allotment to bis estate of its proportionate 
share in lands oonmen to that ostate and five 
other estates. The oonsent of the recorded 
co-sharers bolding in the aggregate more than 
one-half share in tbo six estates or at least in 
the common lands found in Mouza D, was not 
necessary for a division of the common lands 
in question. . Brojendra Kisbore Roy Ohow- 
dhory v. Kail Kumar Ghowdhury, 46 Ind. 

Gas. 967. 

« 

TEUNON and RIOTIARDSON, ,7J. 

(2-c) Instrument of partition— Compromise’^ ' 
Registration of compromise referring to a 
separate agreement— Evidenee^AdmiesSbi’- 
lity of unregistered compromise— Stampt 
suffigieney of* 

A dooument the object of whiob is not to evl* 
denoe a partition but only to give iDformatlon to, 
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theOdtft^ ae tp the method ia whioh. a parti 
^ ttOQ had been efiaoted out of Oourt. in ordei 
>hat the matter in oootroversy may be daoided 
ia aooordanoe therewith ia oot an instrument 
o£ partition. . V 

A oompromiae was filed in a certain mutation 
prooaedinfl;. It stated tUht the villages entered 
in li)t A. appended to the compromise were to 
be recorded in the name of K, those mentioned 
‘^lu list B in the name of 8, and that the property 
'mentioned in list 0 should be entered jointly 
iu equal shares in the names of K and 8 both; it 
further atatflrd that under a separate agreement 
executed by the parties. K. had undertaken to 
pay certain debts charged against some of the 
^wllagae in*r,e3peot of which mutation had been 
s'ought for and that in case of bis failing to do 
so wir.hin a month 8 would be entitled to 
recover the same from him. Subsequenily 8 
brought a suit alleging that K had failed to 
pay the debts according to the agreement and 
prayed for the recovery of the same. It was 
objected that the deed of oompjcomise was 
illegal and idadmisaible in evidence for want 
of registration and neoesiiary stamp. 

Held, that, as the com promise was sufficiently 
stamped* a petition to the Court in which 
the mutation proceeding was ponding, the 
objection on the grqund of the inaufficienoy of 
the stamp failed. * * 

Held further, that the compromise not being 
in itself an instrument whioh purported to 
Create or deolare any right whioh did not exist 
before and mare recital of the manner in whioh 
the partitiou bad baou efiaoted it was not an 
instrument of partition and consequently not 
compulsorily registrable. Shankar Singh y. 
Kalka Bakhih Singh, 31 O.Q. 316. 

8TUART and Kanhaiya IiAL, jj. 

(3) Ben. Act V of 1897 {Estates Partition), 
8s 35, 29, Scope of — S. 25, if bars suit for 
declaration that order for Bevenue partition 
is bad by reason of former private partition 
•^Private partition, existence of, if bars its 
re partition by Revenue proceedings, 

Iu a suit for declaration that, by reason of a 
former private partition of an estate, an order of 
the Board of Revenue directing a Revenue parti* 
tion of the same to proceed and an injunotion 
restraining further proceedings on the strength 
of suoh order : /^eldthat 8. 25, Estates Partitiou 
Act, was no bar to the present proceedings the 
existence of a private partition being a bar to 
the re-partition of tho property. TJia faot that 
the original partition proceedings have been 
lost in antiquity is not bv itself a reason for 
disturbing divisions whioh have existed for a 
very long period ; where it ia shown that the 
parties have from tfme immemorial acquie.s* 
oed in tho result of a partition, it must bo pre- 
sumed that they or their predecessors in in- 
terest were parties to the original partition. It 
is further to be presumed that such new 
interests ^ as might have been created* since 
the ofiginal divisjon of the estate amount 
nxerdiy to devolutions of the interests of the 
partifli made the original partition and 


Panlftloo— (Oonfinued). 

that the holders of these new intefeats are 
representatives in interest of the original parti- 
*tioner8, who are therefore bound by the aots of 
suoh original partitioners. s Vaono Ghaudhpw 
Y. Xunihl Ghaodhpy. 3 Pat. L.J. 188-43 Ind. 
Oas. 893. 

ROE and IBIAM, JJ. 

(4) Partition effected with consent of joint 
owners of land not in accordance with sane- 
Honed mode^Partiiion if vitiated by reason 
of lack of consent of mortgagee with possession 
— Right of mortgagee to intervene in parti- 
tion proceedings-^Remedy by Civil auit^ 
Punjab Land Revenue Act (XVII of 1897), 
8s. 3. 110, 111, 135. 

It does not appear to be the intention cl the 
framers of the Act to recognise the claim ot a 
mortgagee with possession, as suoh. to inter- 
vene in partition prooeedinga or to be a party 
to them, except when the property to be parti- 
tiQped is a tenancy of whioh he is technically 
the “landlord,** that ia to say, the person under 
whom thi tenants hold land and to whom the 
tenants are, or would be but for a special 
contract, liable to pay rent. 

Where a mortgagee with possession of an 
undivided share objeoted to a partition effected 
with the consent of the joint owners of the land 
on the ground that the mortgagors colluding 
with the other co-sharers to injure him, had 
aooepted as their share land having inferior 
irrigation faoilities without however, alleging 
that the share of the mortgagors was of less 
value tbao the amount of the mortgage debts, 
held that the mortgagee could seek his remedy 
by regular suit in the Civil Courts as a dispute 
of this nature did not come within the func- 
tions of a Revenue Officer dealing with a 
partition under the Land Revenue Act. Held, 
also, that the partition effeoted in this oase was 
not invalidated by reason of the lack of the 
mortgagee’s consent and the mortgagee had no 
claim to be made a party to the partition 
prooppdings. Chovdhrl Thakar Das v. Sultan 
Bakhih. 2 P.R. 1918 (Rev.)=»3 P.W.R. 1917 
(Rev.) — 45 Ind. Cas. 405. 

MAYNARD, F.C. 

(5) Application for partition of joint khala--^ 
Applicant not in possession r- Question of 
title raised by respondents in partition 
procee iin/as-- Objectors not to be referred to 
Civil Court-^TitU to he determined by 
Revenup Court--Onus of proof that appli- 
cc^t his fio title to share claimed by him 
on respo idsnts. 

An applicant for partition was recorded as a 
oo-gharing owner along with certain other 
parties in the*IaDd in dispute, but was not in 
actual physical possession or occupation of any 
part of tho land. The applicant joined the 
Dthor recorded pirties in a suit for pre-emption 
of a portion of that land and paid up his share 
of the price. . 'T'he other parties-respondenta in 
the partition proceedings denied the applicant's 
title. Held that the officer seised of the parti-t 
uion prooeedinga should, under para. 8 of 
’Btandifag Order 27, himself proceed to decide 
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the question of title without referring the 
bbjeocors to a Oivil Court and that the burden 
of proving that the applicant had no title to 
the share in respeot of which he claitned parti- 
tion or to obtain such partition lay on the 
objecting respondents. Ktrpa v. Naslb Singh, 
6 P.R. 1918 (Rev.). 

PAGAN, F.C. 


(6) Decree for partition, effect of ^Rights of 
co-sharers^ Mode of partition-^ Remand for 
fresh enquiry so far as appellants are 
concerned "^Suit, whether can be dismiss* 
ed in toto. 

The property in suit belonged to three 
brothers, one of whom, N, alienated part of it 
and in 1903 another brother T brought a suit 
Against his co-sharers for his one- third share 
and joined the alienees also as defendants. 
This suit was decreed even against the alienees, 
two of whom preferred appeals which having 
been accepted, the oiae was remanded for fresh 
enquiry '*so far as the appellants were conr 
oerned.'* After remind a final decree was 
passed by which the whole suit was dismissed. 
An application for execution of the first decree 
having been made, the widow of the third 
brother demanded her share of the property 
and sought relief against the alienees : 

field, (1) that the original decree stood as 
between the plaintifia and those defendants 
who did not appeal and could not be treated as 
having been set aside as a whole ; 

(3) that inasmuch as every co-sharer is en- 
titled to obtain possession of the share allotted 
to him under a deoree for partition whether he 
be the plaintiff or the defendant, the widow of 
the third brother in this case being herself a 
defendant was entitled to take advantage of the 
deoree passed in favour of the plain till and to 
claim* a one-third share under it. 

Held, also, that in execution of a partition 
deoree it is not necessary that a share in each 
and every item should be allotted to every co- 
sharer. It frequently happens that long 
possession of a co-sharer is to be maintained. 
If it is found that one co-sharer has alienated 
portions of the joint property, those portions 
should be taken into consideration in the allot- 
ment of shares and the shares of other oo- sharers 
should be made up out of those portions of the 
property whioVhavo not been alienated. Debt 
Sahal V. Tara Chand, 32 P.L.R. 1918»44 P. 
W.R. 19}8=>44 Ind. Gas. 135^ 


F. 


SHAH Din and SCOTT-SMITH, JJ, , 
Reference 23 P.U. 1905 = 31 P.W.R. J.905, 


(7) Revenue-paying Bstafp, Of— Decree for 
partition by Civil Court— Partition if oan 
be re-opened. Sea Ben. Act V OP 1897 
(Estates PARTITION), No. J, 45 Ind. Oas. 
895. 

(8) Oolieotbr effecting partition under Civ. 
Pro.^ Code in execution of deoree— Jurisdiction 
of Oiyi] Court to hear application for re-opening 
partition. See CiV. FRO. Code (1908). 
No. 96. SO Bom. L.R. 411. 


I Partition— (Cfmelffded). / vi . 

(9) Revenue Court. By — si^arera of a vhlagOr- 
Relationship of. inter ss— Rffeotjof, on. 
CO-BBAREBS, No. 4, 46 Ind. Cas. 889. 

(10) Partition proceedings under 0. P. Lnvdf- 
Revenue Act when become oontontious. 
Lambabdbb, No. 1, U'N.L.R. 18. 

(11) Ma^e in settlement of disputed or doubt- 
ful olaim, how far binding on parties tbereto.I 
See Minor, No, 3. 23 U.W.N. 118. 

(13) Writing, if necessary to be in — Posses* 
sion of land* allotted under. Receipt lor, if' 
compulsorily registrable. Bee BEOISTBA- 
TION ACT (1909), No. 16, 45 Ind. Ca^. 854. 

(13) Preliminary decree for partition set 
aside on appeal — Value of final deoree passed 
daring psndenoy of appeal from prelimiDary\ 
deoree— Realisation of money in execution of 
such final deoree— Restitution of such money, 
light to. Bee RESTITUTION. No. 3, 37 G-L J. 
451. 

Partition lot (lY of 1893). 

*(1) Ss, 2 and 3— Consfruetton— P^r/ies not at 
issue on the question that a dwelling-house 
could not te reasonably or conveniently 
partitioned— Application for withdrawal of 
suit— Application rejected as having been 
made at a late stage-^^iscretioh of Court— 
Civ. Pro. Code (Act V ^of 1908), 0. XXIII, 
r, 1. 

Plainiiffii and defendants were co-owners of 
a certain dwclling-housa, the plaintifia having 
8/9tbs chare and the defendants ]/9th share. 
Plaintiffs sued for partition and stated that, as 
the bouBO could not bo reasonably or oonve- 
niently divided, the house might be sold by 
auction and, in the alternative, offered to pur- 
chase It. The defendants contended that the 
house might be partitioned without inconve- 
nience to either party ; but, in the alternative, 
they also offered to purchase the plaintiffs' 
share at a valuation, should the Court be of 
opinion that the partition could not be effected. 
The defendants subsequently withdrew their 
contention (hat the bouse might be conveni- 
ently partitioned. The Court, thereupon, 
appointed Commissionerp, who valued the 
plaintiffs' share, and the defendants were 
allowed to purchase it. The Court also dis- 
allowed the plaintiffs' application for permission 
to withdraw the suit;— field (1) that the Court 
had acted in accordance with Ss. 2 and 3 of the 
Partition Act, when the parties were, not at 
issue on tbe point that a division could not be 
reasonably oi conveniently made ; (3) that the 
Couri; had exercised a sound discretion in 
disallowing the application for withdrawal of 
the suit inasmuch as it had been made at a 
stage at which the defendants had beoolOe 
entitled to the benefit of 8* 3 of tbe Partition 
Act and because tbe application did not sayafy ' 
the requirements of 0. XXIII, r. 1 of tbe Oiv« 
Pro. Code. UmNtjO Singh Y. Umrao Blngh, 
16 A.L J. 584»47 Ind. Cas. 905. > 

PlGQOTT and WAtiSH, JJ. 

. (2) 3. 3. Bee No. 1, supra. 
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,' 4~** OdUtt ” iMcludea apptUcUe with tha karbir. Bubseqaently aitM 

: . Court'-'* CioeUtng-hottM," fnoamng of dispoBal of Ihe appeal by the High Oourt, lli% i 
The word '* Oourt ’* in 8. 4 is not oonfioed to plaintiff applied to the trial Court for partitidor!': 
the trial OoQrt« but ingludea the appellate Court of the }oint harhar and the application 
«ad the appellate Court like the trml Court is rejected by the Court. Held, that the lejeotiiG^:!: 
'^^hound, upon any mem^bar of the family who is amounted to a refusal to exercise a jurisdiotlbii: i 
a share, -holder undertaking to buy the share of vested in the Court, and the Court was quite 

the transferee, to make an appropi;jate order competent to deal with so much of the suit as 


'in {pursuance of which the steps necessary to 
oarry out the provisions of the section may be 
taken either in the one Court or in the other. 
^ In eonnecticn with a oonveyanee of a parti- 
tioiSiOf a " dwelling house,’* the word generally 
means not only the house it>}elf but also the 
land and appurtenanoes whioh aro ordinarily 
and reasonably neoeesary for its enj ^yment. 
JPran Krishna Bandarl v. Sorath Ohandra 
*Hoy, 32 O.W.N. 515a 15 Ind. Oas. 601 = 45 C. 
873. 

Richardson and walmsley, jj. 
Reference 12 C.L.J. 525 (529), R, 

Partition of Revenue-paying Estates. 

* Sea Ben. {tso. XIX of 1811. * 

Partition Salt. 

(1) Peoeession of one co-otiner ts poeee&sion of 
other co^owners--^ Adverse possession^Evi- 
dence^ Court- fee payable. 

In a partition suit, the poseeasion of one 
co«owaer is prima facie the possession of tha 
other oo-owners and that in order to make the 
possession adverse there must have been ouster 
of plaintiff. Where the possession of the 
defendant has been long and uninterrupted for a 
large number of years, the Court has come to 
the oonolusion that, without any express evi- 
denee of tha fact of ouster, plaintiff's ouster, 
cannot be inferred. 

In a partition suit ordinarily it is not vary 
.material as to whether the plaintiff is or is not 
actually in possession of his share. But in 
India where a person who sues for partition is 
out of possession, he must ask, first of all, to be 
restored to possession of his share and p.}y 
additional ad valorem fee upon his plaint, 
whereas in the oase where the plaintiff is in 
possession, he simply sues for pirtition and 
separation of his share and be can maintain 
such a suit on a plaint, bearing a stamp of 
Rs. 10 only. Ahampddlo Tamljuddln v. 
Alnlvuddio, 41 Ind. Oas. 216. 

PLETOHBB and SHAMSUL HUOA, JJ, 
Reference (1912) A. C. 260. F. 

(3) Disposal of part of the subject-matter of 
the suit — Whether Court can subsegaently 
deal with the part remaining undisposed 
of ^Powers of Court, 

In a partition suit p preliminary decree was 
passed by Ihe trial Court and during the 
psddenoy of appeal against the preliminary 
deqree, the High Court made an order staying 
ptoeeedliDgs upon the prelimiifary decree in so 
far M . It related to joint harbor, but no fprther. 
Thst; Mai Court passed final deoree in regard 
>^bat j^t of the suit whioh is not oonoerned 


bad not already been dealt with. Jashoda 
IXassee v. Upendra Math Hazra, 44 Ind. Gas. 
671. 

Richardson and Walmsley, jj. 
Reference 19 A. 165, Appr, 

(3) Civ. Pro. Code (1909). O. XX. r. 13— 
Profits prior to plaint and after it— Deoree 
regarding such profits — Notice regarding 
enquiry— Essentials. See ClV. PRO. CODE 
(1908), No. 170. 43 Ind. Cas. 458. 

(|l) Whether decree-holder can apply to be 
put into actual possession of properties allotted 
tif his share. See ClV. PRO. CODE (1908), 
No. 318, 46 Ind. Cas. 7. 

(5) Hindu Law--~Mithila sohool— Partition 
between father and son— Grandmother entitled 
to share— Grandmother's share liable to parti- 
tion after her death— Birth of new member 
after filing partition suit— Plaintifi's share noc 
diminished. Bee HINDU LAW (PARTITION), , 
No. 3, 44 Ind. Cas. 146. 

(6) Analogy between suit for his share of 
properly alienated by Hindu widow against 
alienee and oo reversioners and Bee HINDU 
LAW (REVERSIONERS), No. 3, 35 M.L.J. 153- 

Partner. 

Bait against firm— Plaintiff's right to know 
members thereof — Appearance of partner in 
person, if enforceable —Efieot of partner’s ap- 
pearance. Bee Firm, No. 1, 78 P.R. 1918. 

Partnership. 

(1) Suit for dissolution of-- Decree-^ Civ, 
Pro. Code (Act V of 1903), 0. XX. r. 15— 
Discretion of Court, Nature of -“Time from 
which partnership to be declared dissolved 
— Date of judgment, if dissolution can 
commence from. 

The disoretion given to a Gojaft by*0. XX, 
r. 15, Civ. Pro. Code, to fix a date from whioh 
a partnership shall stand dissolved is a judicial 
disoretion, and not an arbitrary one. 

Orhioarily the Court should direct diseolntion 
from the date of any notice ' given ' in tha 
behalf by one* of the partners or from the dat 
of the plaint* Where the parties have been a ^ 
arm's length since the filing of the plaint, th. 
Court should not declare that the partnershi 
should stand dissolved as from the date of th 
judgment. S^ambailva 4yef v. OaDapath 
Iyer, 45 Ind. Gas. 737. 

AYLING and SESHAQIRI AlYAB, JJ. 

• (9) Money borrowed by two sole partners-^ 
Decree against both^Paymeni y-** 
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(CbMimMd). 

Bight of partmr ao paying to oontribuiicn^ 
Suit by partner against another when allowed 
during partnership^ Beviston^S^ 96, Provin- 
oM Small Cause Courts Act, 1887. Damodara 
Bhaaabhaga v. Subraya Pal. 33 M.L.J. 609* 
«6L.W. 742»48 iDd. Cae. 917. Sae Final 
Part, 1917, Col. 720. 

(8) Suit against partners-- One partner 
absent from British India for part of limi- 
tation period^ Plaintiff whether entitled to 
deduct such period against all defendants 
cr whether absentee defendant only — Eng- 
lish Law^Legal representative of deceas- 
ed partner, if partner— Dissolution of 
partnership by death of one partner — Be- 
lease of debt due to firm by surviving 
partners — Belease if binds legal represent- 
ative of deceased partner— Contract Act, 
Ss, 46, 94], 963— Act, 8s, 13, 
19, 20. 

D, the father of the plaintifi, was a partner 
with the defendants, A, B and 0 in a firm, 
which may be called the Epoh Creditor Fito. 
Defendants A, B and G were also partners with 
£, the first defendant, in another firm, which 
may be called the Singapore Debtor Firm. The 
plaintifi's father died in 1903. During the 
course of the winding-up of the Epoh Creditor 
Firm, the defendants A, B and O lend to the 
Singapore Debtor Firm a certain sum of money. 
In a suit brought in 1909 to recover the plaint- 
iff’s share of that loan, it was found that the 
Singapore Debtor Firm had entered into a deed 
of ocmposition with the outside creditors of 
that firm, the main provisions of which were 
that £, the first defendant, should pay a cer- 
tain sum of money to pay off these outside cre- 
ditors and that he should bo released from 
liability to his partners for any moneys ad- 
vanced by them. And that E, the first defend- 
ant, was not residing in British India between 
the end of 1903 and December 1908. Held, that 
the fact of one of the defendants, vie,, E, being 
absent from British India did not entitle the 
plaintiff to deduct the time as against all the 
defendants, but that be was entitled to deduct 
it under 8. 13, Limitation Act, as against the 
particular absentee defendant only, and that 
the fact that the plaintiff could have sued A, B 
and C, the oo-obligors of E, who were within 
Britisl^ India during the absence of £. was not 
a ground for bolding that the claim against E, 
the first defendant, was barred by limitation (a). 

Held also that the release of E, was binding 
also on the plaintiff, who, if damnified by the 
oonduot of A. B and G was at liberty^ to sue 
them for damages. 

.Entries in the debtor's aoodunt books not 
signed cannot be treated as payments of interest 
within the meaning of 8. 90 (6); nor as acknow- 
ledgment under 8. 19, Limitation Aot. 

Indian Law in relation to 8. 13, Limitation 
Act, compared with Ibe oorrespending English 
Iskw. 

After the dissolntion of a partnership by the 
death of one of the partnere, the surviving 
partners still have the right of releasing a 


FattBerthlp->(Coiiriiiifed)« 

paTtnersbip claim— see B. 988, Contract 
The legal representative of a deeeased partl^* 
is not by implication under 8. 968, ContniDt 
Act; a partner. 

If a release by one of the partners Is frandn«»' 
lent, the other partners can avoid it and seek- 
to recover their share* of the released debt and 
the legal representativ^d is not entitled to snob 
a right which is personal to the partners (d), 
Palantappa Ohettlar v. Yeerappa Chetlitaift 
34 M.L.J. 41»41 M. 446-44 Ind. Gas. 466, 
ATLINQ and 8BSHA01RI AIVAB, JJ.^ 
Be/w«tteis (o) 38 M. 419, S, (b) 18 B. J38 ; 
34 B. 498, B. (e) 17 B. 6 (13), B. (4 19 M.L.J. 
99; 13C.L.J. 934 and Piercy v. Finney, (1871) 
12 Eq. G. 69, Bel, on, 

(4) Partnership constituted by defendant and 
plaintiffs— Trade carried on by plaintiff on 
his sole account as another firm — Money 
advanced 6y plaintiff in latter capacity to^ 
former partnership — Suit by plaintiff 
against himself ana defendant— Suit to be 
for accounts — Civ. Pro, Code (1908), 
0. XXX, r. 9, scope of. * 

The plaintiff and the father of Ae defendants' 
were partners in a fitm N.B., carrying on bnsi- 
ness at Boomangai and Kyato. The ^ plaintiff 
had also a firm L, of hie own at Rangoon. The 
case of the plaintiff was that his Rangoon fitm 
L, had on various ocoasions advanced moneys 
to the defendant's fi^m, N.R., of which he him- 
self wae a partner, that the latter fitm bad been 
dissolved long before tbe institution of the suit, 
that, on taking aooounts as between firms, L * 
and N.R., a balance of Bs. 25,000 and odd was 
found due to the plaintiff’s firm and that, as 
the defendant’s share in tbe partnership was 
they were liable to pay him one-fourth of the 
amount so found due. The defendants denied, 
that, upon tbe taking of tbe entire account, the 
amount claimed would be actually due. Held 
that a suit of this character where tbo plaintiff, 
was suing himself and bis partner would not be 
entertained as the plaintiff had not a^ked for 
acoounts (a). 

O XXX, r. 9, Giv. Pro. Gode, does not profess 
to lay down when, and under what oironZ9- 
stanoes suits between a fitm and one or more of 
the partners therein and suits between firms 
having one or more partners in common, would 
be entertained and it would not ordinarily be 
within tbe scope of the code to lay down any 
such proposition. The rule in question lays 
down that if such suits are entertained, the 
procedure to be followed is that set out in the 
order. Lakihmana Ghetty y. Nagappa 
Cbctty, 84 M.L.J. 408-46 Ind. Gas. 86. 

ABDUB Rahim and Oldfield, jj, 
Beferences :—{a) 26 B. 789 ; 1 0.L.R, 640, F, 

(6) Oumerekip of ehip in common if oreatfs 
ienanpy in common or partnerahip^^^Pirilh 
dplee governing such eaeee* ^ 

Though oo-owners of a ship an only tenanfi 
in common of their ship, and not paduaxs* 
yet, ft they employ it in earning fnlgbtr or 
otherwise as a money making maohitae», Ihejr 
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IWQOtiM pftttnanl^iQ iw^t of wiob Mniogs. 
Taiamatl tattlraja v. BsUa Pratfada, 86 M. 
IbJ. 87-8 L-W. 688-41 M. 989-47 Ind. Oas. 
640. 

ATTiINO and OOUTTS-TBOTTBB, 33. 
Stfenneta :--(1848> *17 Ii.J. Ch. 33 ; (1838) 
. 8 B. and 0. 613 ; (1816) 1 Madd. 61 : (1813) 3 
V. and B. 343, R. 

• 

(6) Oood-will-^Right of every partner to an 
inUrest therein^' Ejman type of partnership* 
"^Working partner-^No ^tereai in good-will, 
Rttmaohandpa Maldo v. Malaag Hyalh 
Batcha talb, 22 M.L T. 225^43 Ind. Cas. 661. 
See Final Park, 1917. Qol. 719. 

• (7) S&ff-partnerst liability oft for debts of 
Urm— Submission to arbitration, power ct 
one partner to bind another by—Regisiered 
Company, debtbr of, becoming shareholder — 
Share, charge on, for debt, Ohundoor Punnlah 
y. Spee Yeoagopala Rice Factory Co., Ltd. 
22M.L.T. 520-(1918) M.W.N. 61 = 7 L.W. 

* 114=43 Ind. Cas. 608. See Final Part, 1917f 
Ool. 720. • 

(7*a) Partnership suit, Character of— -Pay 
ment into ^ Court, Effect of Surety -bond 
executed in partnership suit, Nature of - 
Rateable distribucion-“Civ. Pro. Code 
Vo/ 1908), S. 13. 

Seld, that 

(1) A partnership suit is a suit of a peouliar 
oharaoter and the parties to such a suit do 
not stand to eaoh other preoisely in the same 
relation as parties to suits generally. Eaoh 
of the parties to suoh a suit is really in turn 
plaintiR and defendant and in both oapaoitios 
comes before the Court for the adjudication of 
his rights relating to the other partners whioh 
the Court endeavours to determine by its 
decree (a). 

(2) Money paid into Court by reason of a 
prohibitory order does not beoome the property 
of the creditor at whose instance the prohibitory 
order was issued without a further order direct- 
ing payment to him (6). 

(3) A surety- bond executed in a partnership 
suit should be considered to enure tor the 
benefit of all those who may eventually get a 
deoree. 

(4) L brought a partnership suit against P 
and added K another partner as a formal defend- 
ant. K aeked the Court to deoree to him any sum 
that might be found due to him. •Eventually L 
wae given a deoree against P for Bs. 2,391-10-3 
apd K one for Rs. 488. One L.N. had exeou|- 
ed a surety- bond reciting that if a deoree wae 
given in the case he would pay the sum 
of Ra. 1|000 into Court. L having realised the 
whole snm of Rs. 1,000 from L.N. plaintiff, 
the widow of K sued for her ehare. 

Bdidf, that inasmuch asIS wonld have been 
aniftled under 8. 78 of the Oiv- Bro. Code, 
to a proportionate share of the earn of 
1«000 had it been paid' into Court the 


m 

PartBap|hlp--(Oonfin«ed), 

plaintiff wae, ae E's repreMntative, enlith ' 
to compensation for the action of L' . 1 
appropriating the whole sum to blnuNM 
■oeit. Amba v. Bai] Nath, 167 P.W.B. 1917^ 
86 P.B. 1917-6 P.L.R. 1918. 

Bgott-Bmith, J. 

tUferences (a) 7 B. 167, F. (b) 19 M. 79» 

. (7-6) Qumashta-^ Sharing profits and losses 
makes him a partner — Immaterial 
misdescription of plaintiff*s name noi 
sufficient for dismissing suit^Common 
practice of firms to be known by the names 
of father and son. 

Held that : — 

(1) It is illegal to dismiss a suit in case of 
immaterial misdescription of plaintiff's name* 

(2) It is a common practice in India for a firm 
to be known by the name of father and son. 
even after both are dead and the business is 
/carried on by the son's son. Bo if the name 
of son's son is sometimes added to the name 
of the firm its omission in the plaint is no 
misdescription of plaintiff’s name. 

(3) In India a Gumashta sharing losses as 
well as profits of a partnership is a partner of 
the firm. Firm of Chela Ram Sant Ram ¥• 
Kiahan Chand A Bods. 165 P.L.R. 1917=3 P* 
W.R. 1918 = 44 Ind. Cas. 283. 

CHEYIB and SHADI LAL, JJ. 

(8) Suit for dissolution of partnership and 
settlement of accounts — PUa of previous 
settlement^ Burden of proof — Death of owe 
partner— Dissolution by operation of law. 

In a suit for settlement of partnership 
accounts and (or appointment of a Receiver, 
the defendant pleaded that ifae partnership had 
been dissolved with the consent of all the 
partners on the Slat January, 1913, when the 
aooounts wore gone into and that he was no 
longer liable to render aooonnts. It appeared 
that one of the partners died on the 93rd of 
June, 1913 : 

Held, (1) that the onus of proving that the 
partners had oonsented to dissolution of pact* 
nership on the Slst January, 1913, when the 
accounts bad been settled, rested on the defend- 
ant, wboi on the evidenej,* had* failed to 
disobarge it ; 

(2) that the partnership between the parties 
wys dissolved by operation of law on the 2drd 
of June, 1913, the date of the death of one of 
the partners. Bandar Singh Y. Dallf Slngh^ 
118 P.W.B. 1918=46 Ind. Cas. 467. 

BHADl LAL and WlLBBBFOBGE, JJ. 

(9) Death of one partner, who was manager 
and bad aooount books in his keeping— Bait for 
aooounts ahainst his minor legal repcessnta- 
tive. Bee AOOOUNTS, No. 1, 16 A.L.J, 806. 

(10) Acknowledgment by paiknec if binds oo- 
partner— Proof of speoifio authority if necessary* 
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. 866 ACKNOWLEDGMENT OF DEBT. No. 2. 34 
H.L.J. 373 IF.B,). 

10-a) Joint deocee in favour of four partuers , 
—(Release by two of their interest lu partnership 
in favour of other two^Aseignmeut by latter — 
Assignee, Rights of— Consideration for assign- 
ment, Absence of. Value of — Certifioate of 
payment by two who released their interest, 
Bffeot of. Seo GlV PRO. CODE (1908), 
No. 296-a, (1918) M.W N. 607. 

(11) Bight to dissolution — Terms of partner- 
ship oontraot how far effect — Court if oan decree 
dissolution. See CONTRACT ACT, No. 103, 
16 A.L.J. 613. 

(12) Separate estate of deceased partner — 
Liability for debts >r.curred after partntVs 
death. Sea CONTRACT ACT, No. 102. 24 M L. 
T. 392. 

(13) Combination of money and skill by po/*- 
sons for carrying on business — Agreement to 
equally share profits and losses — Agreement in 
partnership. See FRAUD, No. 2, U B R. (1916), 
1st Qr., 69. 

(]4i Property of joint Hindu family if asset 
of. See HINDU Law (DEBT), No. 7, <1918) 
M.W.IT. 44. 

(16) Minor member of firm — Whether such 
member can act as agent— Firm’s liability. 
See Minor, No. 6, 17 P.L.R. 1918. 

Pasture. 

Bhamilat or village common land — Right 
of cultivating tenants to graze cattle on 
shamilat land- '-Tenants not parties to 
Wajib-ul-arz — Tenants tf thereby dis- 
entitled to grazing rights. 

Tenants oultivatiug land in a village, found 
to have the right of grazing cattle in the 
shamilat by cusiam, are apparently members 
of the village nummumty entitled to grazing 
rights under the Wajih-ul-arz though they were 
not parties to it. Muneht Ram y. Maya, 122 
P.R 1918. 

Scott-Smith and Martineau, jj. 
Reference:— 95 P.R. 1914, Dist. 

Patentrand Designs Act. 

See ACT II OF 1911. 

Palnl. 

See Ben. Beg. VII of I8t9. 

A 

Patnldars. 

Bight reserved to patuidar by B. 61, Village 
ObAakidari Aot— Transfer of Chaukidari Ohak- 
rajh lands— Enforcement of such right if by 
eitit for possession or specific performance. Bee 
tilMlTATION AOT(1908), No. 156, 16 A.L.J. 
864 (P.O.)* 


FatBiTeBore. . 

(1) Putni— Deposit of puiik rent dwfpeiiMrj 
dar— Possession given to 4wrpntnid0r^ 
futfti Regulation {Ylll of 1819), R. 43— 
Putni rent, Paymenf of, by durpuinidar^ 
Rent, if can be added to demand. 

Under 3. 13 of the Pntni Begulatlou, the 
defaulter oan recover liit tenure on re-payipent 
of the advance made weth interest, or, on proof 
that the*advaace has been realised from the 
usufruct. But the person making the advAnoe 
ie not entitled to add to hie demand the rent 
paid to the superior landlord for the years during 
which he hiiB been in potsession. Behavl ¥• 
Raslmannesia Bibl. 27 O.L.J. 4S0. « 
BEACHGROFT and WALMSLBY, JJ. 

References : — 12 C, 186 ; 16 C.W.N^ 404; 7 C. 

L.J. 604,F. 

(2) Successive rent decrees— Sale in execution 
of last decree— Zamindar if has a charge on 
surplus sale-proceeds for amounts of previous 
decrees — Putni Reg, (Vlll of 1819), Ss. 8 (3), 
17 (3) — Bengal Tenancy Act (Vlll of 1886), 
Ss, 66, 165, 1^6 {c)— Transfer of Property Act 
(IV of 1882). Ss, 73, 10'^— Nature Bf charge, for 
arrears of rent, Satya Sankar Ohoshal v. 
Mooomohan Guha, 22 C.W.N. 131 »43 Ind. 
Cas. 996. Seo Final Part, 1917, Col. ^62. 

(3) Resumption by Government o7 Chaukidari 
Ohakaran lands— Bu|;)Bequent transfer thereof 
to zamindar— Title acquired by zamindar— 
Liability of putnidars to take fresh settlement 
from zamindar after resumption. See BEN. 
ACT VI OF 1870 (VILLAGE CnOWKlDABS), 
No. 3, 22 C.W.N. 660. 

(4) Resumption of Ghowkidari Chakaran 
lands situate within ambit of Patni granted by 
plaintiff to defendant’s predecessor in interest 
and transfer thereof to plaintiff as Zamindar— 
Suit by Zamiodar to have rent assessed on such 
lands and to ruoover arrears with nesses and 
int8n.'Sfc from patuidars entitled to possession 
under Patni lease — Principle on whioh amount 
of additional rent should be determined. See 
GHOWKIDARI CHAKARAN LaND, No. 1, 27 
C.L J. 632. 

(5) Right of pairidar to impose restriction 
on darpatnidar — Condition in darpatni lease 
stipuhitiug that subordinate interests created 
by darpatnidar should become extinct, on sale 
for arrears, if void. See LESSOR AND LESSEE, 
No. 1. 45 C. 940. 

Pauper Appeal. 

(1) Ciw. Pfo. Code (1908), Ss. 109 to 112, 
(!). XLIV, r, I— Application for leave to 
c appeal in forma pauperis to the Privy 
Council— High Court's power to grant 
have. 

The High Court has no jurisdiction to grant 
an application praying for permission to pio<« 
seoute an appeal forma pauperis to thk 
Privy Gonnoil. 

O. XLIVi E. 1, Oiv. Pro, Code, Isnotifito^^ 
ed to apply to appeals to Hie Majesty Ib 
Gounoil. That rule clearly oonttmplatai ituei. 



8U OldSH 

•iiiwr iMKAl— (OAMtedni). 

Oouit’Vaiaiing the jadgment of a 
Sttbotdinate Court, and not the Cgurt whose 
jud^sment j| appealed from perusiog its own 
judgment (a). Raoeaklahen Lai v. Manna 
Kumrl, 8 Pat. L. J. 179»44 Ind. Gas. 731. 
MILLBR, O.J. and%HAPMAN, J. 

Be/srance (a) 17 CUL.J. 381, 4ppf. 

a 

(9) Appeal to Privy Gounoil in forma pauperis 
— High Court whether will give permission. 
See APPEAL (To PBIVY COUNCIL), No. 6, 35 
M.LkJ. 968. 

(3) Rs^ectina of application file — Refusal 
of permission to pay Guurt-fees on appeal — 
Failure to ozerotse juriadiotion. See REVISION, 
No. 1, 18 A.L.J. 309. 

* Pauper Salt. 

(I) Application for leave to sue in forma pau- 
peris-— Question of limitation presenting 
conflict of judicial opinion if can be deter- 

' mined at stage of granting leave -Civ Pro, 
Code, 1908. O. XXXIIl, r. 6 (d). 

* A Court is not justified in determining a 
question oif limitation as to which there has 
been considerable difierenoa of judicial opinion 
upon an application for leave to sue in forma 
pauperis. Civ Pro. Code. O. XXXIIl. r. 6 (d), 
applies only where the allegations of the peti- 
tioner do not show a cauiae of action and this 
should appear clearly lipon the face of the 
petition. Oovlndaiamy Filial v Municipal 
Oounoll, Kurobakonam, 41 M. 690. 

BAKBWELL and KUMARASWAMI SASTRI, 
JJ. 

(J) Civ, Pro, Code, 1903. O. XXXIIl. rr. 1, 
3— Company — Suit for recovery of debt due 
to if by its liquidator — Liquidator if can 
sue in forma pauperis^Person — Financial 
standing of liquidator immaterial -Liqui- 
dator's right to commission if makes him 
interested in subject-matter of suit within 
cl, (e), r. 6. 0, XXXIIl, Oiv. Pro, 
Code, 

A company or other as.'^ooiatiori being a 
** person ” within tbo m^^ioing of the definition 
of General Olauses Act. which applies to the 
Civ. Pro. Code of 1908. c^n, through its official 
liquidator, ap^ly for leave to sue in forma 
pauperis, if it is a pauper, and there is nothing 
in r. 3of O XXXIIl, Giv. Pro Code, to prevent 
the official liquidator from appearing and pre- 
senting the petition (a)- For the purpose of 
O. XXXIIl. the re^l question is who is the 
actual plaiotifi and is ho a pauper within the 
meaning of explanation to r. i in Ihis oasp. the 
suit is really by tbs company and as the liqui- 
dator only acts for the company being so 
to say its agent, his financial standing is 
immaterial (hj. 

.Where a Court or company appoints a liqui- 
dator, he is an officer who is appointed under 
atatutory authority and the faot that he is paid 
a peroentage of the colleotion^s does not bring 
him within the misohief of ol. (s) of O. XXXIIl, 

X* d»;aa the provision only applies to agreements 
halw^n the pauper and a third person with ^ 
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Pauper Bolt-^XCoaelttdsd). 

reference to the * subject-matter of the 
Ferumai Kouihlan v. Thlrnmaiarayapueallf^ 
Jauanukoola Nidhi, Ltd., 34 M.L.J, 

M. 694 - 45 Ind. Gas. 164. ; 

Bake WELL and Kumabaswami baste^^/ 

J ^ JJ. 

Aeferencea :-^{a) Cortis\.The Kent Waist 
Works Co,, (1897; 7 B. AC. 314. B. (b) 3 M. 
3. F.; 18 B. 937 ; 36 B. 979, Diat, 

(3) Civ, Pro, Code, 1908, O. XXXIIl, r. 1— 

Application by woman to sue as pauper-* 
Possession of property by husband if renders, 
application untenable, * 

An application for leave to sue in forma 
pauperis caunot be refused merely on the" 
grouud that the applicant's husband is a person 
of means. The real point in issue in such 
oases IS whether or not the applicant herself is a 
pauper within the meaning ot the Act. Sharf- 
unlssa V. Naznl Khanum, 3 Pat. L.J. 178*44 
Ind. Gas. 7^3. 

* Roe and Imam, jj. 

(4) Application for leave to file— Questions 
of limitation or oomplioated questions ot law if 
may he decided by Court at stage of applica- 
tion. See CIV. PBO. Code (1908), No. 430. 34 
M.L.J. 399. 

(5) Permission to sue in forma pauperis— 

Saosequont insolvency of plaintifl — Receiver in 
iQsolvuucy if can cootinue suit under said 
permission. Bee RECEIVER. No. 1, 16 A.L.J. 
440. ' . 

Pawnor and Pawnee. 

Default by pawnor in repaying money ad- 
vanced — Nobioe of sale oy pawnee, requisites ' 
ot — Actual date, time and place of sale it should 
be specified in notice. Bee CONTRACT ACT,< 
No. 79, 16 A.L.J. 390. 

Payment Into Court. 

(1) By reiBOQ of prohibitory order, not the ' 
property of creditor without further order of , 
Court, directing payment. See PARTNERSHIP, 
No. 7.a, 167 P.W.R. 1917. 

(9) Deposit of money duo to mortgagee into 
Court cy mortgagor — Deposit after institution 
of, but before notice of, suit — Deposit if valid. 
See Transfer of Property* act. No. 63, 

36 M.L.J. b06. 

Payment out of Coart. 

(1) Oiu. Pro. Code {Act V of 1908), 0, XXI, 
f», a— Certification of payments bp the 
decree- holder ^Looaa standi of judgment- 
debtor to question—Time within which 
payment^must be certided-^Duty of OourU , 
Held, that O. XXI. t, 9 of the Oiv. Pro. ^ 
Code does not oouteoplate an inquiry being 
made into the truth of the statements made by 
the decree-holder, where he oomee to Court to 
certify a payment and the judgment-debtor has 
no focus standi to question the right of the ' < 
decree-holder when he makes an applioatto • 
under that provision of law. „ > 
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Ftymani out of Ooyvt— <Oonc2ttd«(2). 

No patfeioular time is fizad daring whioh the 
oeocee-holdei is bound to give Ibis inforioation 
to the Court. 

When the deoree-holder oomes and informs 
the Court that certain payments have been 
made, all that the Court has to do is to make a 
note of the Btatements made by the decree- 
holder and no notice need iseue to the judg. 
ment-debtor, even il the decree- holder aeks this 
to be done : 

• Seid, further, that these certificates are not 
oonolusive in any way, and the judgment- 
debtor is entitled to show either that no such 
payments were in reality made, or, that, if they 
were, they do not operate to extend the period 
of limitation for the execution of the decree. 
Haider Mlrza v. Kaliaih Maraln Dar, 31 O.C. 
161 ">47 Ind. Cas. 177. 

Lindsay, j.c. 

Reference 31 B. 132, F, 

(2) Prevention of, Saction re. Object of— Civ. 
Pro. Code U908), 0. XXI, r. 3. dee CiV. PRO. 
CODE (1908). No. 396-0, (1918) M.W.N. 607. 

^ (3) Towards amount of decree if can be recog- 
nised for saving limitation — Payment by 
brother, during mother’s lifetime if payment 
by lawful guardian under S. 31, Limitation 
Act. Sea EXECUTION OF DECREE, No. 3, 
46 C. 680. 

Pedigree. 

(1) Question of — Plaintiff and his wiimmes, 
not directly cross examined on the case raised by 
defendant-- Court if should accept such case — 
Plaintiff's case believed by trial Court — Rever- 
sal by High Court on such basis if correct. 
Muhammad Abdul Aziz v, Mir Taiadduq 
Hosalo, 21 C.W.N. 873 = (1917) M.W.N. 639- 
7 L.W. 66 (P.C.), See Final Part, 1917, 
Col. 723. 

(3) Presumption-^Pedigree filed by the general 
agent of a deceased person, Admissibility of, 
in subsequent litigation. 

It is valid to presume after the death of the 
person that a pedigree filed by his general agent 
in a suit to which the deceased was a party was 
filed under his instructions, and such pedigree, 
if other bouditipne be satisfied, would be ad- 
missible in evidence in subseqaent litigation. 
Baibhaddar Slogh v. Sripal Singh, 31 O.C. 
861. 

Eanbaiya Lal, j.c. 

Reference 23 A. 37, if. 

(8) Various degrees of relationship to be set 
out in, in fixed eystematio ordet. Bee OUDH 
ACT I OK 1869 (ESTATES), No. 1, 21 O.C. 1. 

Penal Code. 

(1) B. 20—** Court of Justice,** lu^-Court 
ill Si, 19S, Orim. Pro* Oode'**Difierenoe between. 
SdOiy aANCTION TO PBOSBOUTB, No, 1, 46 0/ 

I 


Penal Code— (Conoltfdsdj, 

(1-a) S, 198— Per;ufp— OHm, Pro. Oefiey 
8, 196— Banefton for proeecmianr^^ii^ 
ments not altogether irreconoilabto. 

Banotion to prosecute ought not^ to be given 
when the intended proseoution is based oa 
a series of statementsi*’ yvhioh were made in the 
oourso of cross examination whioh oontinned 
for moreAhan a day, whioh were not absolute- 
ly irreooDoilable and for whioh the aoouseifthaa 
supplied explanations which go for to reoonoild 
them. Baideo Dai Janaak Dai v. Mahamad 
InamuiHuqifc 19 Cr. L.J. 334»4Slnd. Cas. 836. 
TBUNO^ and BlCHARDSON, JJ^ 

(3) 8. 193— Criwi. Pro, Code, 0. XVIII, r. 6 
— Deposition not read out in presence and 
hearing of Judge, admissibility of-Rvidence 
Act, Ss. 80, 91. 

The provisions of 0. XVIII, r. 5 of the Civ. 
Pro. Code would ba adequately complied with^ 
if^ the deposition were read over in a place 
within the sight of the presiding Judge and from 
whioh the witness could draw the attention 
of the Judge to any mistakes ^r omissions 
discovered by him. 

Where the deposition was read over to the 
witness by a clerk in a room next to %he Court 
room at a distance of 30 feet from the Munsifi’s 
seat. * 

Reid, that the requirements of 0. XVI1I» 
r* 6, have been satisfied. 

Any irregularity in teoording a deposition 
may be oonsidered in determining the value of 
the document as evidence, but that is not suffi- 
oient ground for shutting it out altogether. 
Meango y. Bavlah, 19 Cr. L.J 603»45 Ind. 
Cas. 607 = 7 L.W. 436 = 24 M.L.T. 343»(19181 
M.W.N. 239. 

Ayling aud Phillipb, JJ. 

Reference 28 M. 308, P. 

(3) 8s. 213, 314 — Offences under, Proof of— 
Commission of offenoo screened essential for. See 
AGREEMENT, 46 Ind. Cas. 424. 

(4) 8. 314. See No. 3, supra. 

(5) S. 399. 

Per Chief Justice,— ki common law snioide 
is a form of homioide and S. 399 of the Indian 
Penal Code is wide enough to cover the case of 
suicide. Chlkkam Ammlvaju v. Ghikkam 
Biiharonia, 33 M.L.J. 494a-6 L.W. 786«> 
(1917) M.W.N. 433 = 41 M. 83. Bee Final 
Park, 1917. Coi. 733. 

Penilty, * 

(1) See CONTRACT ACT (1873). 8. 74. 

(2) Agreement to pay larger adm in return 
for loan of smaller aum*— Legality— Meaning 
of terms penal and penalty. Bee CONTRACT 
ACT, No. 69, 34 M.i:i.T. 420. 

(3) Flea of etighlation being in part a penilty 

— Flea^ne of fact— Plea not to be raised foe 
first time in appeal. Bee HlNDD LAW (Pfte8)» 
No. 8, 14 N.L.B. 41. ^ , 
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<4) Attnn ot iBiit— Isterest ntej patoent. 

t K metiim oa attMn, StipnUtion aa to— 
tlpatatlon.il panalty. Saa IiANDLOBO AND 
TBHAMI, No. 34, 43 tnd Cas 614. 

« a 

(5) Sum of money agreed to be forfeited by 
leeaea in oase of breaob^-Sum if a deposit or 
penalty. See Lai^lobd and Tenant, 
Ko. 61. (1918) M.W M 197 

J6) Questions whether bargain is unoonsoion- 
able and whether stipulation is penalty if 
questions of law or faot. See Ungonscion- 
ABDB BABQAIN. No. 2. 14 N IaR 21 

(eniloDt Aot. 

Bee AOT XXIII OF 1S71 

. Permanent Settlement. 

Effect of, on succession and alienability. 
See Hindu Law (Impartible Ebtatesi.7 
L.W, 36. 

Permanent Settlement Regulation. 

See Mad. Reg. XXV OF 1802. 

• 

Permanent Tenure. 

Land Law in Bengal— Zamindar~-Moku- 
faridat^Permanen i tenure — Miner a Is— Bights 
to minerals— Mo/cur an pottah — Effect of poitah 
with all fights {maihuk hakuk} and power to 
eut and sell trees, Rajkuniar Thakur Qirldharl 
Singh Y. Megh Lai Pahdey, 22 M.L.T. 358 » 
38 M.L.J. 687=16 A.L J. 851 = 8 Pat. L.W. 
169-26 C.L.J. 584 = 7 L-W. 90 = 20 Bora. L.R. 
64-22 O.W.N. 201 = 45 C. 87 (P.C.). See 
Final Pact, 1917, Col. 725. 

Perpetual Lease. 

(1) Whether coolers rights of transfer. See 
OONSTBUOTION OF DEED, No. 1, 45 Ind. 
Gas. 208. 

(2) Ryot, Planting of trees by, without per- 
mission — Perpetual lessee, Right of, to 
maintain suit. See Landlord and Tenant, 
No. 51, 46 Ind. Cas. 357, 

Perpetultlei. 

Rule against, charitable bequests if sub- 
ject to— English Law, Applicability of, to India 
-^Remoteness— Succession Act (X of 1865), 
38. 101, 105. See BEQUESTS, 47 Ind. Oas. 383. 

Peihkolh. 

Contribution towards, expense of repairing 
embankment and payment of which comes out 
pf land if abwab. See ABWAB, No. 1, 28 C.L. 
J. 286. 

t 

Plaint. ^ 

(1) Signature of, authorised by a man in jail 
—Validity of signature. See OlV. PRO. CODE 
(1908), No. 288, 16 A.L.J. 64. 

(2) Suit under 8. 106, Bengal Tenancy Act— 
Transfer of suit to Oivil Oonrt— Plaint inartis- 
lipally drawn up— Nature of suit— Oonrt-fee 
payable. See Dbolabatoby BoffT, No, 9, . 
98:O.L,J. 801. 


PlAlnt— (Cofic/ttcisd). 

(8) Small Qanse Court; Jurisdiotion^i,^!l^i||k* i 
to determine, Plaint not written stawmeiftft"' 
See Small Cause Court, Jubisdioti^^ 
OF, No. 3, 48 Ind. Cas. 755. /"VV; 

Pleader. 

(1) Pleader's oertifioate— Necessity to fito 
under Oudh Civil Digest. Bee AOT II OF 1919< 
(GO OPERATIVE SOCIETIES), No. 2, 44 Ind. , 
Cas. 353. 

(2) Writing letter personally attacking Judge 
— Whether constitutes misconduct. Bee BOM. 
ACT XII OF 1866 (SINDH COURTS), No. ], 
19 Cr L J. 322. 

(3) Pleader’s position and origin of his 
power. See ClV. PRO. CODE (1908;, No. 7, 46 
Ind. Cas. 321. 

(4) Sitting iu Court- room with only instrue* 
tiouB to ask for time, if an appearance. See 
OlV. PRO. CODE (1908), No. 263-0, 3 Fat. L.J. 
481. 

* (5) Negligence of, in filing memo, of appeal 
with deficit Court-fees, if sufficient cause under 
Limitation Aot (1908), S. 5. See COURT FEES 
AOT, No. 2-5, 3 Pat. L.J. 484. 

(6) CoDviotion of, for keeping common 
gaming bouse — Unfitness to be member of legal 
profession. See LEGAL PRACTITIONERS ACT' 
(1879;, No. 1, (1918; M.W.N. 847. 

Pleader and Client. 

(1; Legal practitioner — Impropriety of 
counsel who appealed for one party appearing' 
in subsequent proceedings for the other — Pro- 
fessional honour, Mary Lilian Hira Devi v. 
Kunwar Digbljal Singh, 21 C.W.N. 1137*- 
(1917) M.W.N. 636 = 7 L.W. 133 (P.C.). See 
Final Part, 1917, Col. 727. 

(2) Admission by pleader^ binding on the 
client. 

An admission of faot by a pleader of a party 
is binding on bis party and the opposing patty 
cannot be deprived of the benefit of the admis- 
sion. Sheikh Jahadallv. Srlmatl AJlmaneMa 
BIbi, 44 Ind. Cas. 18. 

RICHARDSON and BEACHCROFT, JJ, 
Reference 21 W.R. 332, Appr, * 

(3) Decree assigned to pleader of •judgment- 
debtor — Liability and position of pleader. Bee 
ASSIGNMENT OF DECREE, No. 2, 2j^ O.W.N. 

491. 

• 

(|) Erroneous admission by Counsel on point 
of law— Effect on party's rights. See LEASE, 
No. 7, 27 C.L.J. 447. 

(5) Aocei^tanoe by pleader of Vakalatnamah 
from, and acting for, both sides— Condnot of ' 
pleader, if proper. See LKOAL FbaCTITIONBBS 
ACT, No. 2, 3 Pat. L.J. 390. 

(6) Oommunioation made to vakil in the 
course of bis employment, admissibility of. Bee 
PRIVILEGED COMMUNICATION, No. 1, 18*. 
A.L. J. 987. 
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, {i'jt'Rules of Subordinate Court, rr. 21. 26 
'^Pleader*s fee calculated at 6 per cent , — 
Plaint returned for presentation to proper 
Oourt---Queetion of jurisdiction raised by 
defence’— Question decided in favour of 
defendant— Costs awarded to defendant, 

A Boit was brought in the Oourt Gri"the 
Subordinate Judge. Tne defendant raised the 
plaa that the Court had no juriadiotion to 
entertain the suit. An issue being raised, h 
was decided first at the mstanoe of the plaintiff. 
The plaint was ordered to be returned for 
presentation to the proper Court, and the 
Subordinate Judge gave the defendant costs, 

• oaloulatiug the pleader’s foe at 6 per cent : 
Held, on appeal to the High Court, that the 
pleader’s fee bad been properly calculated under 
Rule 21 of the Rules for the Subordinate 
Courts, the decision having been given after 
contest, and on the merits of that ooutest. 
Oaurl Sahal y. A. C. Bahree. 16 A.L.J. 426== 
40 A. 615 »45 Ind. Gas. 985. 

TUDBALD and ABDOL RAOOP, JJ. 

(2) Legal Praotitioners* Aot (IX of 1884), 
Rules framed by High Oourt under, r. 41 of — 
Vakil’d fees for two Vakils for respondent. 
Orant of. See THANSFEii OF PROPERTY 
ACT (1892), No. 66-a. 8 L.W. 416. 

Pleadlogi. 

(1) Inconsistent position, tf maintainable. 

Litigants cannot be allowed to take up 
inoonsisteut positions in Court to the detriment 
of their opponents. QSrli Chandra Bit v, 
BIpia Behary Khan, 37 C.L.J. 535^=41 Ind. 
Cas. 169. 

MOOKERJEE and BEACHOROFT, JJ. 
Beference : —15 A. 399, B, 

{l a) Civ. Pro. Code, 0. VI. r. 16 -Plead- 
ings — Amendmant of plaint — Inconsistent 
allegations —Power of Court. 

The rule is that tne Court is not to dictate 
to the parties how they should frame their 
case, and thi.s rule ought always to be preserved 
saored, subjecc to this iimitatiou that the 
parties mast not offend against the roles of 
pleading, which have been laid down by the 
law and iqtroduoa what is unneoesjary or tends 
to prajiidioe embfarrass and deity the trial of 
flUit. 

Where*! in a suit for possession, the plaintiff 
jdfinied the oze'^ution of a deed of wakf allegud 
, to have been exenuted by her in respaot of«this 
property and also stated that the deed was 
taken from ner by the dofendants, who were 
related to her and deceived her. suggesting 
thereby that it was taken from her through 
fraud and undue influence. 

Held that there was nothing in these allega- 
tioua neoessarily ioooosistent anfl so as to 
Justify the Court in interfering under 0, VI, 
r. 16, Civ. Pro. Code. Farid-an nUea y. 
Xukhtar Ahmad. 40 Ind. Gas. 488. 

Kabhaiya Lal, a.j 0. 


Pleadtngi— (CenfintMi). - > :,r: i • 

(2) Civ. Pro. Oode/{Aetr^of 1908). 0. yir, 
r. 17— Amendment of pleadings^^ SuH’ 
against a dead person, * 

A suit flled against a dead person la really dpL 
suit at all and the Court has no power to allolir 
it to be amended evgu under the new Oode« 
Rasa Goandan v. Plcha'mathu Plilal, 42 Ind* 
Cas. 639. ^ • 

Srinivasa aiyangar, j. v 

Beference M. 86, F, 

(3) Mortgage — Purchaser in executiifn of 
mortgage decteo — Suit for possceetdn*— 
Tenancy rights set up by some of fhe defend- 
ants — Court bound to give a dectaion 
thereon. 

Where in a suit for khas posses^ibn by a* 
purohaset in cxeoutioo of a mortgage decree, 
certain of the defendants set up tenancy rights 
disentitling the plaintiff to khas possession as 
against them, held that the Court was wrong 
in refusing to adjudioate on the rights so set 
up and that they should be decided in that 
suit itself. Jihan Chandra Banerjoe Y. * 
Hflihklsh Biswas, 42 Ind. Cas. 56&, 

WALMSLEY and GRBAVES. JJ. 

(4) Plaint, allegation if title in— ^Written 
statement, No dental as to iitlg in— Effect 
of — Civ. Pro. Code (1908), 0. VIII, r, 5. 

In this country, one oannot expect a very 
high standard of pleadings. 

Where, in a suit for podsession of land, there 
was an allegation of title in a plaint and 
the defendant did not in hia written statement 
spooifioally deny that allegation, and the 
Muosif, holding that there was a oonstruotive 
admission by the defendant of the plaintiff’s 
title, decreed the suit without considering the 
evidence of the both sides on the question of 
title. 

Held, that the lower appellate Oourt was 
right in having reversed the deoision of the 
Munsif on the ground of there being no such 
admission on the part of the defendant as 
would warrant a deoision in favour of' the 
plaintiff’s title, ppeoially when the trial Court 
has required proof of the plaintiff’s title in 
spite of the so-oallod admission. Naja Mia v. 
Abdal Kadar, 46 Ind. Cas. 678. 

Fletcher and bhamsul huda, jj. 

(5) Amendment of, after case closed tor 
judgment— Civ Pro Code (Act V of 1908), 

0. VI, r. 11— Public path— Encroachment 
of. Suit for removal of, by private person— 
Special ^mage. Proof of. Necessity of,. 

A sifit for possession of a site was brought by 
tjie plaintiff on the ground of bis being the 
owner of the same and the ease was closed for 
judgment for 30th Noveml 2 er 1916. On 26th 
November 1916, the plaintiff appeared before 
the Court praying that, if his possession over 
the site and but were not proved, a right of 
way six cubits btomd should be given to bim»^ 
The triajjl Court, while of opinion tbat 'tlld. 
plaintiff was not the owner of the eite, daefeiA 
that the defendant should remove hli , bill 
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«q M to allow a right of way as claimed by the 

plaintiff* 

Ssid, that the plaintiff should not have been 
allowed to amend the plaint asking for further 
relief after the case had been closed for 
Judgment. • *• 

Speoial damages for obstruction* of a high- 
way have to be establistfed id i suit for removal 
of itP enoroaohmeut on the highway. Chatnu 
V Manbodh. 46 Ind Oas 894 
Pridbaux a j c 

Beferenee *— 7 0 P L R. 97, F * 

(6) EreSh plea—Suilt progtesa of --If can he 
raiHd durmg, 

A fresh, plea can be nised by a party to a 
•hnit during the course of its pn greso, when it 
arifes out of facts not within his knowledge till 
the institution of the suit but^ revealed to him 
flubsequently. Sheodarihan Lai v Aisetiar 
aiBgh, 46lDd Cas 59 

(7) Civ Pro Cods (1908), 0 VIII r 5, Scope 

* of ^ Suit on mortgage 'igainaijnxnora repre 

sented 8p guardian--- No question raised in 
loritten statement re execution of mortgage 
— No issue— No objection raided at mal 
effect— Question as to execution of deed and 
Its attestation if may be rafsed in appeal — 
Waiver of objectionst if to be inferred — 
Questions of fact, Issiles as to, if to be raised 
by Court 

The Boope of Ci\ Pro Code, 1908, 0 VIII, 
r. 6, IB only this, that the omidsion to deny 
an allegation of fact in the plaint is not to be 
taken as an admieeion in the case minor 
defendants and tbe rule h is nothing to do with 
the oouduot of the suit afterwArd^i 

In a suit to rtoover a certain sum of money 
under a morrgage deed against a minor repre- 
sented in tbe suit by hia guardian, the written 
statement did not raise any question as to tbe 
exeoutiou of the mortgage, there was no issue 
framed with referenoo to this pnmt, no objection 
on that score was taken at the time of the 
trial, and the issues that were raided related to 
questions of limitabion and res judicata^ thoso 
being the points argued at the trial Held that 
any question as to the txecution of the docu 
meat was waived at the time the framing of 
issues and the trial of the suit Nagappa v 
Blddalingappa, 35 M L J 379 = 47 Ind Gas 
589. 

Abdur Rahim and Bakbwell, tt 

References —1 M Tj T 107, Appr 96 B 
360, DisU 

(8) Amendment of — Civ Pro Code (Art V oj 
1908), 0 VI r n—Powe'^ of Court to 
allow amendment after th^ case is adjourned 
simply for arguments— Family residential 
house — Possrssfon of widowed mother 
against the will of her sons for over 13 
years— Not adverse against sons. 

Held, that . 

(1) O VI, r. 17 of the Code of Civil Prooe- 
ffttre, 1908, confers a wide disorotion upon the 
Couria to allow the alteration or amendment 


Ploadings— (Confinttsd), , 

of pleadings, and that a Court is not unjustiAijll^ , 
where it allows the amendments of the pleading^'' 
after the issues have been struck, the evidenow ^ 
of tbe parties has been taken and tbeir case has 
been adjourned for argument, particularly 
where the pleader of tbe party seeking tbe 
amendment has made a wrong statement, as the 
result of misinformation, and the opposite party 
Booeptsthe order allowing tbe amendment, &o., 
Ob reoeiving, without demur, heavy costs of 
adjournment (a). 

(9) Held that possession of a widowed 
mother does not become adverse to her sons, 
even if she alone occupies tbe family residential 
house against their will for mere than 19 years 
after her husband's death (b) Ghohav Bal v. 
Rama Hand, 113 PWR 1918«46 Ind. Gas^ 
471. 

Bcott-Smith and Shadi Lab, jj 

References — fa) 37 Ind Can. 804, F fb) 99 G. 
664-99 I A 132-6 CWN 667 = 4 Bom. 
Id.R. 547 = 8 Sar. 280 fP C ) and 3 P R. 1904, 
Dial, 


(9) Court deciding case on a point not raised 
by either party— Procedure— Benami 
In a suit for possesRion by partition of a ^tb 
share in a house, it appeared that tbe bouse in 
qnestion was sold by tbe maternal granc mother 
of the plaintiff aod tbe deed of sale mentioned 
the defendant as tbe purchaser Plaintiff 
alleged that tbe sale was a benami transaction, 
while tbe defendant contended that be was the 
real purobaser Tbe Dietriot Judge, without 
adjudicating upon the oontentions of the parties, 
held that the bouse had been gifted Jto the 
defendant and diemiBsed the euit Hrld, that 
the D'stiict Judge was wrong in ignoring the 
allegations of the parties and deoidicg the case 
on a point, which found no place in tbe 
pleadings 

Held, as the money was supplied by the 
father, tbe purobasc in bis son’s name is 
benami, Kanhaya Lai v MIthu Lai, 136 P. 
WR 1918 = 46 Ino Gas 646 

PHADlLAIiind WllBEBFORCP 7J 


(10) Allrgation of two nr more inconsistent 
sets of material fao's and claiming alternative- 
ly thereunder if prchibited by rules as to— 
Such pleading if embarras iDg»-Par4y not to 
decide if pleading is embarras'dng or confusing 
—Duty of Court See OUDH ACT I OP 1869 
(EbTATFS), No 1,210 0 1. 

a 

(ly Case not speoiffoally raised in, but put 
forw'ird in cross examination— Appeal, new 
case if oan be set up in See APPEAL 
(Qenebal), No so a, 46 Ind Cas 164 

• 

(19) Not guides where oases of opposing 
parties found false— Findings more important 
See apfeai:. (Second apffal), No. 4, 92 
O.W N, 149* 


(13) Points not arising out of — Appellate 
Court, Power of. to base its decision on. though 
neither urged nor covered by any issue. 
APPELLATE COURT, No. 1, 46 Ind. Cas. 12. 



80i ' THE OUBEEim IKDEX, 1918. 99 


(18-a) Written stetement, Speoial rate of 
, limitetion not. pleaded ia^-Appellate Court if 
oan dismiss salt sn barred by limitation even 
when. See AppbldaTEI COURT (JUBISDIO- 
^!CION OF). 46 Ind. Oas. 787. 

(141 Court’a power to ooneider new point^not 
raised in pleadings. See AWARD. Ko. lOj 
(1918) M.W.N. 595. 

(14-a) Amendments to pleadings*- Principles 
governing the grant of amendments. See 
OlV. PRO. CODE (1908). No. 239.5. 45 Ind. 
Cas. 649. 

(15) Dafamatory statements made in*-No 
privilege— Suit (or damages— Maintainability. 
'See Defamation. No. 2. 2i O.C. 321. 

(16) Registered mortgage— Subaeqaent oral 
agreement to accept less, Plea of — Admission 
of such agreement in pleadings if binds party 
making it. See DOOUMBNTABY EV1 DENOE.ii 
N o. 2. (1918) M.W.N. 680. 

(17) Admission in pleadings of oral agree- 
ment to receive less than what is dae under 
registered mortgage — Admiasibility in evidence 
of snoh oral agreement. See EVIDBNOE ACT. 
No. 18. 35 M.i:i.J. 555. 

(16) Success of party on particular plea— 
Right of such party to set up another plea 
inoonsistent with plea previously set up by him. 
See Execution of Dbobee, No. 24. 2i O.C. 
188. 

(19) Legality of grant in a deoree of a lesser 
relief of the same kind as the plaintiff has 
asked for. Bee SPECIFIC Relief act. 
No. 6. 44 Ind. Cas. 557. 

Pledge. 

Promissory note, of, Validity of. See 
Promissory Notes, No. 2, 46 Ind. Cas. 609. 

Political Pension, 

Grant for maintenanoo to a person and 
alter bis death to bis heirs— Estate if political 
* pension free from attachment in heir's hands. 
Bee Maintenance Grant, No. i. (1918) 
M.W.N. 394 (P.t-l- 

Posiesiiop. 

(l) Valtu of possession— Tresposser— Posse- 
sion as title— Sufflcienoy. 

Possession has a two-fold value : it is evidence 
of ownership and is itself the foundation of a 
right to possession. As againsA a trespasser, 
possession is a good and suffioiftnt title to 
enable the persons in poBsespion to resist the 
claim of the trespasser. Shaikh Hlrza v. 
tibalk Abdul OanI, 43 Ind. Cas. 338 » 4 Pat. 
Ii.W. 130. 

' hfULLICK and ATKINSON, .7J. 

Beferenas 8 Bom. L.B. 96 ; 2 Pat. L.J. 
980« P.; 10 Bom. L.B. 571 ; Perry v. OheisM, 
{19071 A.O. 73, Appr.; 41 C. 894, R. 


Poneiilon— (Confinnsd) . 

(9) Rtftf for eonftrmatioK of ^Msssioii, token 
eon be treated as suit for recov^y of poseee^ 
• sion^Limitation, , 

Though a suit was framed as one for oooilr- 
mation of possession, thh Court may treat it as 
one for recovery of poBseefioo and give plaintiffs 
the approxifnate relief, if the suit had not been 
barred by limitation. « 

Where a plaintiff alleges foots wbloh show 
that he was oat of possession, his suit, avcn 
though framed: as one for ooufirmation of pos* 
session, may be treated as one for recovery of 
possession, but where he makes a case that be 
is in possession and fails to prove his posses- 
sion, the Court will not give him recovery of 
possession even though he proves his title. 
Mahammad Jails v. The Secretary of State 
for India la Council. 44 Ind. Oas. 996. 
Richardson and Bbachoroft. jj. 

References:— le W.R. 27; 14 C.W.N. 866; 
11 C.W.N. 186, Appr. 

(3) Presumption— Value of, as evidence 
owner^s possession uhethsr advsrse— Entry 
in revenue records, correctness of. 

The person in possession of property is pre- 
sumed to be the owner. * 

The possession of one. oo-owner even over the 
whole 00 parcenary , is not prima facie adverse 
to the other oo-owners. 

The Revenue authorities in Bazar took reason- 
able steps to secure that their records were 
correct as to facts, and an entry in the revenue 
records weakens the presumption in' favour of 
a plaintiff who does not explain the entry and 
who IS unable to state the origin of the posses- 
sion by virtue of which he olaims an adverse 
title to the recorded holder. Raghoba v. 
Palhoba, 45 Ind. Cas. 217. 

ST AN YON, A J.C. 

References A ugustainv. Challts, (1847) 1 
Ex. 979 ; 24 W.R 426, Appr, 

(4) Suit for possession of land— Burden of 
proof — Local investigation — Powers of 
appellate Court 

Where, in a suit for recovery of possession of 
land, the defendant, even where the question 
18 a question of boundaries clearly shown, is 
found to have been in aotual possession of the 
disputed area, the burden will oome on the 
plaintiff to establish his title. 

Wbeu an appellate Court is dissatisffed with 
the local investigation and the report, it is not 
b6and to direct a fresh investigation; if the 
appellate Judge chooses to decide on the evi- 
dence before him, whethei^ be was right or 
wrong in the decision to which be oame is noib 
a question into which a High Court cap 
enter in a seoond appeal. Mantdva Ohandpa ^ 
Nandi v. Bavablndu Ray, 46 Ind. Cas. 408. 
RICHARDSON and WALMSLEY, JJ. 

References 21 0. 504, A.; 99 0. 187 ; 800. 
.991, Appr, 
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ilNniMlfBHOoiltiMlHNl). 

(fi) SuUfoft ofiiHnwveahle propwiy^Bena^ 
midair, if eon maintain a. 

A Benamidftr is not oompetent to maintain 
a aait for Ipossession oU immoveable property. 
^Upan Dhanger v. Gondar, 46 Ind. Gas. 794. 
ALi Imam, j. 

Be/ersnea 43 0. 604^ ReL on. 

{6^ Formal possession, effect of, against 
stranger to deeree^Ctv. Pro. Code, 0. XXI. 
r. 96. 

Stli. tb»t formal possessioo, tlie nature of 
which IS de^ioribed in 0> XXI, r. 96. Giv. Pro. 
Codot is no possession at all against any party, 
wl^osa rights are not affected by the decree. 
TMaddo^i Haaaln v. Asgbav Hosaln and 
Jagaiiath,91 0.0. 70 - 46 Ind. Gas. 606. 
Lindsay, j c. 

Reference 10 C. 993, R. 

(7) Suit for, by plaints ff ousted from possession 
two years before suit — Symbolical possession 

* of bare site if equioaUni to actual posses- 
Hon^Lffinitation Act, 1908, Arts, 137, 138, 
142— Z)s/endanfs to show more than twelve 
years'^adverse possession. 

On the following facts alleged by the plaint- 
iff in a suit **for possession brought in Maroh 
191^ tlie., that he purchased the suit site in 
July 1903 and took possession in October 1904 
and that the defendants had ousted him two 
years before suit, held that, in 1904, the 
plaintiff obtained symbolical possession which, 
as the property was a bare site, was equivalent 
to actual possession, that the article of prima 
fade application to the suit was Art. 142, 
Limitation Aot, and not Art. 137 or 138 and 
that the defendants could defeat his claim only 
by showing an adverse posseosion for more than 
twelve years. Kaman v. Umra, 76 P.B. 1918 
-106 P.L.R. 1918-156 P.W.R. 1918-47 
Ind, Gas. 411. 

Le-Bossignod, j. 

(8) Suit for — Title, proof of, by plaintiff — 

Limitation for suit — Burden of proof. See 
Adveksb Possession, No. 2, 40 ind. Gas. 
420. . 

(9) Whether there oan be joint possession by 
landlord and tenant. See LANDLORD AND 
Tenant, No. 89, 45 Ind. Gas. 496. 

(10) Eaforooment of right reserved to patni^ 
dar on transfer of Chaukidari Chakaran lands— 
Suit for possession, not for spnoifio performance 
is remedy — Limit ition. Sec LIMITATION 
AOT (1908), No. 166. 16 A.L J. 964 (PC). 

(11) Suit for — Limitation — Burden of prov- 
ing prior possession — Acquiescence and laches 
—Difference between. See Limit \TI0N ACT 
(1908), No. 186, 41 Ind. Gas. 722. 

(12) Mortgage decree for sale— Bale iitenoQ- 
ticn of money decrees against same property— 
Subaii^ant sale under mortgage decree— 


Poacaeglon— (Cotieiiidad) . ^ 

Purchaser under money decree if entitliMl^^t^i 
poseeasion against purobaser in mortgage 8aur«!k 
See Mobtgage (Sale), No. 6, 42 Ind. Oai.^ 
.624. 

(13) Sait for partition— Joint possession and 
joint ownership both to be proved by plaintiff. 
See Partition, No. i, 27 O.L.J. 441. 

(14) Mortgage — Purchaser in ezeoution of 
mortgage decree- Suit for possession — Tenancy 
rights set up by some of the defendants — Oourt’e 
duty to give decision on rights so set up. Bee 
Pleadings, No. 3, 42 Ind. Gas. 650. 

(16) Ezeoution of sale deed on certain date— 
Actual possession taken for sake of oonvenienoe 
two months before ezeoution of sale — Pre-emp- 
tion suit — Date of actual possession to be 
ignored — Legal possession to be referred to date 
of sale. See Pbe-EMPTION, No. 21, 80 P.R. 
1918. 

(16) Dispossession by defendant of plaintiff— 
Sibsequent order of Criminal Court attaohing 
property — Right of plaintiff to possessory relief. 
See SPECIFIC RELIEF AOT, No. S, 22 G.W.N. 
931. 

(17) Facts which go to form physical posses- 
sion of Tbakur Ban which deserve protection 
under 8. 9, Specific Belief Aot. See SPECIFIC 
RELIEF ACT, No. 4, 44 Ind. Gas. 497. 

(18) Transferee from Hindu father under deed 
set aside on oondition of son’s paying him 
some amount— Transferee if in unlawful 
possession and liable to mesne profits. See 
WITNESSES, No. 2, 21 O.C. 228. 

PoiieiilOD, Suit for. 

(1) Land as contiguous accretion. Of — Acere- 
fton, Nature of. Proof as to. Necessity of. 

The nature of the acoretion must bo estab- 
lished before a plaintiff oan suooeed in a suit 
for khas possession of certain plots of land as 
being contiguous aooretion to bis other plots. 
Mohamed Aihraf y. Uraed All Sarkar. 46 Ind. 
Cas. 655. 

Fletcher and Bhamsul Huda, jj. 

(2) Husband of Burmese woman, if guardian 

of hts wife's msnof sisters Itvcng uAth them 
— Sale by hxm of their j^operty as their 
guardian validity of— Grunf of Lefters of 
Administratwn for estate of father of minors 
7o the sistefs and the brother-in-law, if 
valid— Sale by brother-in-law as Adminis- 
trator, Right of minors to avoia— Limita- 
tion to avoid Administrator's sale— Limita- 
tion Act, Arts, 91, 114, 120, 141, 142, 
144— Sutf for possession by vendees from 
minors on sale by them after attaining 
majority— Contract Act, S 08. , 

* y 

A Burmese landowner died leaving him 
surviving three daughters, one of whom was 
married, with whom the other two being 
minora lived and the husband of the eldest . 
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propetty! He took out Letters of 
^>';!:;J^lminiatTBtion to their father's estate, the 
being granted in the name of all four. 
>v|}l 1^8, the Administrators sold the land to a 
^'-^lllird person from whom it finally came into 
//the defendant's hands by suooessive sales. In 
^ '1913, the sisters 9 and 6 years respeotively 
S after they had attained majority, sold Choir 
\ ,two-thi«dB share to the plaintiff, who brought a 
, .,80it for possession and mesne profits of the 
share of bis vendors against the defendants.* 
^v^Held that the sale in 1903 by the Adminis- 
/Slratofs, if ooDsidered as a sale on behalf of the 
' ■'/Minors by their brother in* law as guardian, 
b</^ould be void, as the brother-in-law was in no 
V sense the guardian of his two minor sisiers-in- 
law, and being, altogether void, could uot be 
ratified by the minors. S. 68 of the Oontraot 
Act ooold not make such sale good. 

Held, also, that the sale of 1903 being a 
nullity, the subsequent sales by the vendees 
successively to other vendees, of whiob the 
minors knew nothing, did not create any 
estoppel against the sisters. * 

Held, further, that the grant of the Letters 
' was a nullity so far as the minors were ooucern- 
ed and that the sale of 1903 being made by the 
brother-in-law as Administrator without the 
« leave of the Court, was good only until avoided 
by the minor sisters, the plaintiff’s vendors ; 
that the minors, not having affirmed the sale by 
the Administrator, bad the right of treating it 
as void ; that they exercised their right — which 
was not extinguished under Art. 190 by the 
lapse of six years — by selling their share to the 
plaintiff in 1913 ; and that the suit for posBos- 
sion was not barred bv limitation, Art 141 
applying to the suit. Held, further, that the 
plaintiff’s title rested on tbe avoidance by the 
minors of the sale by the Administrator, but 
that the minors could not avoid the sale with- . 
out restoring the benefits they received from 
snob sale. Ma Nyi Ha v. Aung Myat, 9 L. 
B.B. 186. 

TWOMBY, C.J. and ORMOND, J. 

References I.A. 87 = 34 C. 329. F.;20C. 
487, Dist.; 3 A. 846, R. 


possession for twelve years 
was thrown on a person fading '|tr,reeci^j|;p 
the remedy provided by S. 9 ol 4hA' 
Beliel'Aot. The defendant being ioi pqsaebgi^' 
Vas protected by 8. 110* of the Bvideneh^Aipi 
and was not bound to jshow any title* 
also that where the plhiut did not give Ihe 
position and area of the Jland sued for and waft 
extremely Vague, it should not be admitted 
without amendment. Nga Tha Zan v. Sandav 
Singh. U. B. R. (1918), 4tb Qr., 19&. 
Saunders, j.g. 

References :-^U B.B. (1893—1896), Sod Qr,, 
375 ; U. B. B. (1904—1906), 3nd Qc.,«7 ; 26 C. 
679, R. 

(4) Adverse posBesaion, Criterion .ae to— 
Po9aes8io.D by defendant for over 20 years ae of 
ngbt—j^^inding as to— Title established by* See 
adverse: Possession. No. 5-a, 46 Ind. Oat. 
964. 

(5) Mesne profits. Suit for, and — Cause of 
action for, different— Specific Relief Act (I of 
1877), B. 9. under— Mesne profits, Subsequent 
suit for, Maintainabilitv of. See UURISDIC* 
TION (Civii:. COURTS), No. 7, 46 Ind. Cas. 886. 

(6) Confirmation or restoration of, «ud for 
deolaration as to invalidity of a revepue sale— 
Court- fee payable in respect of — Court Fees 
Aot (1870), 8. 7 (4) (c).. See REVENUE SALE. 
No. 7. 3 Pat. L J. 448. 

Poeieeiory Suit. 

(1) Decree for land and crops thereon— 
Removal by defendants of orops — S.ubsequent 
suit for price of orops— Denial by defendant of 
plaintiff’s title to laud— Remand by lower 
appellate Court for trial of question of title if 
proper. Bee SPECIFIC RELIEF ACT, No. 1. 
16 A.L. J. 924. 

(2) Dispossession by defendant cf plaintiff— 
Subsequent order of Criminal Court attaohiug 
property — Right of plaintiff to possessory relief. 
Seo SPECIFIC RELIEF ACT, No. S. 32 O.W.N. 
931. 


(3) Suif for possession of land and house 
thereon-^ Allegation of title and possession 
' by plaintiff and denial thereof by defend- 
ant -- Duty pf plaintiff to prove title and 
statutory possession also if title be based 
on possession— S. 110, Evidence Ac£— 
RiglH of defendant to rely on possession 
' uisthout proving title — Ainendment /)f 
plainU ^ 

In a suit for posscrsinn of oertaiq land with 
booses situated thereon, alleging title and 
disposseseion by the defendant, tbe defendant 
i^-denied both, and the evidence on thb record also 
.showed that the defendant proved title by 
y^purohase at Oourt-auotion in virtue of which be 
iR possession of the land.* Both tbe 
^ O^'m below appeared to have given the plaint- 
' 4dhoree upon tbe weakness of the defend- 
iimVa oase. Held that it was the duty of the 
/ plhliKtil to prove title whiob, if based only on 


Pottah. 

Its nature and constmotion. Seo Ben. ACT 
VIII OP 1885 JTbnancY), No. 2, 43 Ind. Cas. 
941. 

Power-of - Attorney . 

(1) By two members of joint Hindu trading 
family — Death of one. effect of. on power. ■ 
Bee assignment OF DECREE, No. 8, (1918) 
M.W.N. 194. 

« 

(2) CoDstruotioD of— Power relating only 
management of jagir of minpr if authorises alsO' 
defence of title of minor to jagir. See MtNOB, 
No. 5-a, 47 Ind. Cas. 628. 

(3) Mortgage by agent on behalf of prinoij^/) 
—Whether power l^y registered dooumfl$; 
required.* See FbinOIFAL AND AGENT, 

43 Ind. Oas. 686. 
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VdweCfitf- Ittocnesr— (OoHfllfcM). 

(4) General— dbpy of/prodaoed in Oourt for 
Terifloation— Ooixrt-fee— ^onrfe Fees Aofc, Boh. I, 
f Art. 8— Cop^ of, if must bo plaoed'on record 
in case. Bee STAMP JiOT (11 OF 1699). No. 16. 
186P,W.R. 1917. 

Ptaoftloe and Prooedare. • 

(1) Judg«'ff knowledge of character of parties 

• or witnesses^ whether can be relied upon 
in deciding case — Procedure — Jurisdiction^ 

A Jitdpie is jusbifiod in using ^is knowledge 
abonfe the eharaoler of tho partfes to a suit to 
oome to i^deoisioD upon the oredit to be attach- 
ed to their evidence on the case set up by them. 

Where a district Judge declined to believe in 
,the boner jldes of a suit brought by the plaintiiS, 
* unless it was supported by evidence that left no 
doubt in the mind of the Judge about its credi- 
bility, on the ground that many of the suits 
launched by the plaintifi in his Court had been 
found to be false : 

Beld^ that the Judge wes justified in alluding 
«to his experience of the plaintiff's litigation in 
his Court. eSan Hla Baw y. Ml Shorow Nliia, 
46 Tnd. Oas. 734. 

RIGG, J. 

• «i 

(3) JiLdg^ — Issues^ Finding as to, bp a 
predecessor* Successor if bound to accept* 

A Judge deciding a case on the conclusion of 
all the evidence is not bound by the previous 
decision of his predooessor on certain issuos, 
and can decide them afresh. The Offlolal 
Aulgnee v. Hajl Mahomed Hady, 47 Ind. 
Oas. 666. . 

ROBINSON, J. 

(8) High Court, Original’ side — Order — 
Minutes of — Modification, 

A Judge sitting on the Original Side of the 
High Court has jarisdiotion to modify the 
minutes of his order before the formal order is 
drawn up- Mahabool B1 v. Sherlfa Bl, 34 
M.L T. 600«(1918) M W.N. 928. 

WalIiIS, c.j. aod Napier, j. 

References ; — In re Suffield and Watts : Ex- 
parte Brown, (18SB) 20 Q B.D. 691) ; Preston 
Banking Co. v. WtlUam Allsup and Sons, 
(1895) 1 Ch. Ml, R. 

(4) Judgment---- Belief not claimed in plaint 
•^Competency of Court to grant— Legality of — 
C«v- PfO. Code (1908). 0 XLI. r 83. Kheb- 
haul Ojha v. Gulab OJha, 2 Pat. L.J. 698 » 
48 ltd. Oas. 463. Bee Final* Part, 1917. 
•Col. 78G. 

(6)) Point not raised in lower Court — Valuh 
of statements in judgment. Bee APFEAEi 
(General), No. 27. 35 M.L J. 169. 

(6) Appeal. Admission of — Limitation, Ques- 
tion of, left open till hearing of appeal — 
Practice of Courts in India— Procedure to be 
followed— Final detennination to be at the 
stage of admission. See LIMITATION ACT 
(1^08), No. 7 a, 16 AX. J. 67. 


Ppaotlee and Ppoeedure— (Co^lud^dK' 

(7) Applioation to be appointed 
rejeoted by District Judge— District 
whether has powers of kazi— Petitioner virhM^ 
to proceed by suit or by applioation. SoA! 
MAHOMBDAN LAW (WAKF), No. 5. 23 O.W.NF,^ 
138. 

(8jr Accounts, Suit for, by principal againaA 
agent — Agent. Death of, during pendency dl 
suit — Legal representatives of agents. Liability 
Of— Procedure to be followed in suit. See 
Principal and Agent, No. 5, 47 Ind. Oaa. 
371. 

Pre-emption. 

(1) Sale of property under the management of 
the Court cf Wards by auction — Pride in- 
sufficient — Plaintiff present — Ho bid bp him 
— Sale cancelled — Second sale — Suit for 
pre emption — Plaintiff's knowledge of saU 
— Invitation to purchaseSefusal—Suit 
not maintainable, 

» Certain property was under the management 
of the Court of Wards. It was sold and the 
sale waa duly advertised. The highest bid was 
Bb. 1,000. The plain tifi was present but did 
not bid. The price was considered inadequate 
and the property was withdrawn from the sale. 
It was advertised for sale a second time and at 
the second sale it fetched Rs. 960. It was not 
clear whether plaintiff was present at the 
second sale. In a suit for pre-emption, held 
that the plaintiff having known that the 
property waa being sold and having every 
opportunity to parobase, his absence of protest 
at the sale beiog made again and the delay In 
bringing the suit was tantamount to his zefusnl 
to purchase and the suit was not maintainable. 
Cbithru Singh y. Bhagwant Singh, 16 AX.J. 
492^46 Ind. Cas. 106. 

Richards, c j. and Tudball. j. 

(3) Sale to a stranger — Re-sale to vendor 
subsequently to institution of suit— Vendor 
710 iO-sharer at date of re-sale. 

Where after the institution of a suit for pre- 
emption the vendee (a stranger) re-sold the 
property sought to bo pre-empted to the vendor 
who by soiling all the rights he was possessed 
of had ceased to be a oo- sharer at the date of 
re-sale, held that the pre-empto(was entitled to 
a decree for pre- emotion . Tota RaoS y. Gopal 
Slngb, 16 A.L J. 505 » 46 Ind. Cas. 76. 
RICHARDS, C.J. and TUDBALL. /. 

References : — 23 A. 247 ; 3 A.L. J. 794, B, 

• 

(3) Suit for—Pre-emptor to he ready to pay 
when entitled to get possession—Extension 
of time, 

• 

lu a pre-emption suit, a plaintiff is presumed 
to be ready and willing to pay the puiobase- 
money, whenever he can get possession of the 
property. If, for any special reason, a plaintiB 
in a pre-emption suit wants to have a more 
extended time, he should instruot his pleader 
to ask the Court to make a speoial term in the ■ 
decree and to give the Court good reasons fob' 
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RIOH^BDS, O.J. and TUDBALL, J. 


(4) Mohammadan Law-- Shiaa— Proparty 
ownad by more than two co^aharers— 
Wajib uhwz— Vague ^ntry aa to cuittm. 

Upon a sale of property by a Shiah Mobam- 
madan no right of pre-emption arises when 
tibere are more than two oo-sharers in such 
property (a). 

Held, by Richards , C.J - 9 that a plaintiff is 
not entitled to claim the right of pre-emption 
when he produces in proof of his right a vague 
entry in the Wajib-ul-ara to the effect that, in 
matters of pre eruption, the rights were accord- 
ing to faith. Salyed Muhammad Razl-ud-dtn 
V. Raghublp Prasad, 16 A.L.J. 507»46 Ind. 
Oas. 83. 

Richards, c. j. and Tudball, j. 
Reference 13 A. 339, F. t 

(5) Custom admitted— Pre emptor at the date 
of sale a co-aharer in the patti in which pro- j 
party aold was situate- -Pre- empior acquiring , 

^ right by imperfect partition— Right not ' 

^ losU I 

By means of an imperfect partition of a t 
village made in recent years a patti was formed ! 
and the plaintiff became the oo- sharer therein. 
He olaimed a right of pre-emption in respect of j 
the sale of certain property situate in that patti, j 
The oustom of pre emption was admitted. The * 
wajib ul-are gave the right to a hissadar i- ! 
ftartbt. The Courts below interpreted the , 
expression to mean a oo-sharer in the same sub- 
division as the vendor. The lower appellate ; 
Court dismisfied the suitoo the ground that the j 
nre-emptor had become a oo sbarer in the patti | 
by reason of imperfect partition ; Held that ; 
the custom being proved, if the plaintiff could 
prove that ho came within the custom at the ; 
time of the sale, he was entitled to the benefit ‘ 
of the custom and the mere faot that he was not j 
within the custom prior to partition would not 
bar him from subsequently acquiring the ; 
right (a). Lalta Praiad Ohaadhry v. Ookul \ 
Praiad, 16 A.L.J. 509-40 A. 617-46 Ind. ! 
Oas. 136. ^ 

BiOHAitos, C.J and Tudball, j. 

RefUrence :—8 Ind. Gas. 867*, J^ot F. 

( 

(6) Pre-emption — Consideration — Onus of j 

proving— Wh>ither vendee bound t6 prove j 
every detail of the consideration, • 

Prima facie tbe consideration stated in a sale- *! 
deed is to be taken as the true donsideration in * 
a suit for pre-emption Wherp, however, the ; 
plaintiff shows that the price is a very ezoessive | 
prloe, he can shift the onus on t& the vendee of I 
showing that the oonsidoratioo stated in the 1 
aded was aotnally given . > 

A Court is not juetified in treating a suit for | 
pre-emption as if it were suit by a reversioner ! 
aaeklng set aside a sale-deed ma^p by a '' 


Pra-emptloB— 

Hindu widow, by oaetiog on the vendee tha 
onus of proving every detail of the<ooiiaide£atioii» 
Mafthan Singh ¥. Jahan Kaav, 16 A-LJ. 688 -b^ 
46 Ind. Caa. 97. ' 

Richards, 0 . jr and Tudball, j. 

f 

(7) Transfer of Property Act (IV of 1883)i 
Mortgage made after— Mortgage by •con- 
ditional sale— Decree for forecloawre— Pre- 
emption — Wajib-ui-Atz— Cause of action* 

In 1895, a mortgage was made. In 1906. a 
suit was instituted on this mortgage treating it 
as a mortgage by way of conditional sale. A 
deoroe for foreolosure was obtained, and, in 
1911, the decree was made absolute. Shortly 
after possession was obtained uffder it. In 
1914, a suit was brought claiming to get posses- 
sion by virtue of a custom set forth in the 
Wajib ul-arees. The olause relating to pre- 
emption was as follows If a pattidar wi^es 
to transfer his share by sale or mortgage, he 
should do so first, to another pattidar of the 
same thok,\nd in case of his rciusal, to the 
pattidar of another thok of the village. If tho 
pattidar wants to sail his share to a stranger 
by entering an excessive and fiotitiovks price, the 
pattidar having the right of pre-emption shall 
be entitled to acquire the property on payment 
of the price awarded by the arbitrators." Held 
that, having regard to the whole context to the 
Wajib-ul arses, the "sale" mentioned therein 
for the purpose of giving rise to a right of pro* , 
emption according to custom meant a voluntary 
sale, and the Wajib-ul-arses did not give him 
a right of pre-emption under the diroumstanoes 
under whiob the mortgagee booame the owner * 
of the property. Held, also, that, if the plaint- 
iff intended to take advantage of the ouBtom. 
then, he should have brought a suit to step into 
the shoes of tho mortgagee ns soon ns the 
mortgage was made. Sundav Konwap T. 
Ramghulam, 16 A.L.J. 561-40 A. 636-46 
Ind. Gas. 900. 

Richards, c.j. and Tudball, j. 

Reference : — 3 A, 610, Dial* 

(8) Purchase made by vendee on different 
dates— Suit to pre-empt first sale— Vendee 
claiming to be co-sharer tn virtue of second 
purchase— Suit not maintainable. 

Held that a vendee becomes a oo-sharer of 

the property purchased by him from the date 

0 ! his purchase. Oonsequeotly, where a vendee 

puffshased shares in a village on two different 

dates, and a suit was brought to pre-empt the 

earlier sale and no suit was brought in raspeot 

of the second sale, held that the suitr was not 

maintainable, even thofagh limitation for » 

suit for pre-emptio/i in respeot of the second 

nale had not excited. Obabra] Sindh «• 

Mahesh Narala Singh, 16 A.L.J. 6a7>*«4QA. 

573-46 Ind. Gas. 976. 

( 

BIOHABDS, 0 3. and !F(70BAIiti, J, 

Beftrenee 98 A. 6AS. Omm. o». 
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ifia-tikpptoa— (Conl4fiitf4)» < 

(9) SefuMi to tufchoA^ what U'^Oiuiom^^ 

Wajib ttl Ma-Pwpirty to sold to go- 

•* ihoror fEirot^Sdlo to GtrangGT, 

Where the eustoni* of pre-emption as evi- 
denoed by the Wajib-ul-orM is to the efieot that 
oo-flharer wiahing to ^bll his property moat 
first offer it to a oo-aharer, aod if the oo sharer 
cefasea then he may adll to a stranger, in auoh 
a qjiae the fast that the oo-aharer-Tendoc offered 
the property to another oo-aharer and the latter 
declined to purohaae on the ground that he had 
no money or for any other reaao|! was unwill- 
ing to pnrobaaa would entitle the owner to go 
to a atrar^er and to sell it to him and that the 
owner would* not be obliged after he has made 
a definite agreement with the Btraoger to return 

• and offe^ (he property a second time to the oo- 
sharer on the other hand the going to a stran- 
ger and making a bargain with him before 
offering the property to a oo-sbarer wonld be 
acting contrary to the ouatom. Bhamsher 
Blngfa V. Peare Oatt, 16 A.L.J. 633^40 A. 690 
ss^filnd. Oas. 761. 

* RICHARDS, O.J. and TUDBALL, J. 

BsfersnMS : — 6 A.L.J* 331 ; 27 A. 670 ; 14 

A.L.J. 1138, R. 

(10) Wajib-ul-ars — Cms^owi or contract--^ 
InterpHiation o/ docummL 

When oonsidering the oziatenoe or non- 
ezistenoe of a custom of pre-emption, the langu- 
age of the particular wajib’Ul-ars ought to be 
taken into oonsideration. 

OoTisequently, where the only avidenoe in 
proof of custom of pre-emption was the 
joctjih^ul‘<ir§ which recorded tha^ when property 
was bought or mortgaged by a stranger, the 
oo-sbaters were entitled to take it in the event 
of sale at siztean years* purchase and in that 
of a mortgage at eight, and it then recorded a 
statement that a per^^on had a right to redeem 
a mortgage in which he had no interest : — Held 
that the entry in the wajib-ul are on the very 
face of it disproved the existence of a custom* 
Savajball Singh v. Mohammad Nailv, 16 A. 
L J. 879. 

BlOHABDSi C J- and TUDBALL, J. 

(11) Extension of time fixed for payment^ 
Decree becoming final, 

A decree in a pre-emption case in its very 
terms bscomes a decree in favour of the defend- 
ant vendee, when the conditions imposed on 
the plaintiff have not been complied with, and 
no Court has any power to altec the terms of 
the decree, when it has become final, so as to 
extend the time allowed for payment. Hlrdi^ 

Hapaln v. 11am Slnffh, 16 A.L.J. 892. 

BibHABDS, O./. and TUDBAIiB, J. 

References 22 M. 179 ; 18 0 . 231 ; 13 A.L.J. 
798, B. 

(11 a) Right of, under 3*. 205, Berar Land 
Revenue Code-^Recognised divieion of a 

\ • sufveft number, Occupant of, as defined in 

\ S, 4 (5)— division by agreement of 


(CofKIfiuadj. 

parties. Right how affkted in emofBgfe^ 
of Bights, Officer in charge of, if offimf^ 
authorised to recognise dwisian of a mreey 
number-^Div^ion of a survey number omA^- 
distinct Survey number, no diferenei^ 
between, under S. 86 (2) Survey numbet^ 
Jjf.eaning of, in S. 87. 

The right of pre-emption under 8. 905 
of the Gone, cannot be claimed by an occupant 
of a recognised division of a survey number as 
defiued m 8. 4 (6) of the Berar Land Bevenua 
Code, with reference to another reoogniaed 
division of the same survey number. But the 
right is not affected in case of sub-division by^ 
agreement of parties, duly reoordedi but not 
recognized within the meaning of the Code (a). 
Under S. 4 (5), a division of a survey number ' 
cannot be recognised by the officer in obaiga 
of the Record of Bights, Berar, be being noi 
an officer authorised to recognise. 

For all practical purposes, the reoogniaed 
division of a survey number audfa.' distinot Bar- 
ley number stand on the same footing, as an' 
effect of 8. 86 (2) of the Code. It is only for 
purposes of separate liability to revenue, that a 
division of a survey number is reoognised, 

A recognized division of a survey number is 
also included in the expression *' survey num- 
ber'* in 8. 87 of the Code. Surya Bhan Y. 
Banal, 42 lod. Cas. 447»14 N.L.R. 51. 
MITTBA, A.J.O. 

Reference :*-(a) 9 N.L.B. 16, D, 

(12) Wajib-ul-arz— Ctfsrom as entered in. 
Held that where the custom of a village is 

entered in the T^a;i5-uf-ars, the claim should 
be given effect to in aooordauoe to it. Qulaar 
All V. Siadat Husain, 43 Ind. Cas. 2. 
RIOHABDS, C.J. and TUDBALL, J. 
Reference 11 Ind. Gas. 274, R. 

(13) Operation of, may be defeated by legiti- 
mate means 

Persons are entitled to defeat the operation 
of the law of pro'emption if they can do so by 
legitimate means, but it is not permissible to 
throw a Icansaclton of transier into a fraudulent 
foroi for the purpose of avoiding a claim for 
pre-omption. Ram Datt Singh v. Balkafan 
Singh, 46 Ind. Cas. 231. * # 

Lindsay, j.c. 

(14) Pre^emptioK, its cngin^Acceffiance by 
, Hindus— When to perform the Muham- 

^medan ceremontes to create right of pre- 
emption, 

A rignb to pre-cinption is ba^ed entirely upon 
j the Muhamuiedan Law. It has been accepted 
by Hludus In certain districts in oonaeqaenOB 
of tbeir close contact with Mubammedang in 
thOFO distdiots. To create a right of pre- 
emption, it isneoesb’ary that the Muhammedan 
ceremonies be performed immediately upon 
hearing of the sale. Jagao Bbaffat v. Af Janl 
Mandat, 45 Ind. Cas. 265. 

Chapman and bob. jj. 
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(14-d) 8uU for^DUmissal of, on loss of tUi0 
to property qualifying for pro empiionr^ 
Boowal of suit on getting back title-^ 
Inherent pmer of Court to revive^ Civ. Pro. 
Code {Act Y of 1908). 8» Application 
tor revival, Limitation for-^Limxiaiion Act 
ax of 1906). fif. 1, ArU 181. 

After filiog a pre-emptioD suit, the plaintiff 
loBt, under a decree against bim in another euit, 
his title to the property which qualified him for 
the right. Pending the appeal, the pre-emption 
suit was dismissed with the remark that an 
application for revival of the suit may be put 
in if the appeal was favourable. The plaintiff 
having won the appeal, applied within 3 years 
to the Court which decided the pr^-emption suit 
for its revival under S. 151 1 Civ. Pro. Code 
(1908). The Court having allowed the applica- 
tion s 

Held, (1) that under B. 151, Civ. Pro. Code 
(1908), the Courts have inherent power to revive 
suits ; 

(2) that the original order passed in thr 
pre-emption suit was not the proper order to be 
passed in tbe oiroumstanoes, but in the interest 
of justice, the proper oourso was to stay the 
proceedings until tbe pre emptor had an oppor- 
tunity of getting tbe decision of the appellate 
Court 00 the question of title under whioh he 
was olaiming pre-emption ; 

(3) that Art. 181. 8ch. 1 of the Limitntion 
Aot was applicable to the case. Rameih- 
vaf Deval v- Our Sahal, 47 lud. Cas. 137* 

Lindsay, j.c. 

(14- b) Suit for possession of land by, Decree 
tn — Value of trees standing on land and 
of all rights cf easement^included in — Trees 
and right of easement pass with land. 

The price of pre-rmption decreed in a suit for 
posseseion of a piece cf land by pre-emption, 
includes tbe value of the trees standing on the 
land and also of all rights rf easement apper- 
taining to the land and "they therefore go with 
tbe land. Balobrao Apparao y. Anad Rao, 
47 Ind. Cas. 654. 

MTTTBA. A.J.G. 

(14 c) Right of --‘Sale of house by person with 
rights of riaya, if arises in case- Oudh 
Laws Act {XVni of 1876), 'CAop, II, 8. 9, 

E ssc finals /ana er, for right o/. 

A right of pre-empticn ezerois^ible under the 
provisior.s of Chap. II cf the Act does not arise 
and theifbforc in case of a sale of a house by a 
person with merely the ordinary rights at, a 
riayti in it. U' dor 8. 9 of Oudb Laws^Aot, 
unless the trai<sfercr is th^ proprietor of 
a proprietary oi:d<^r proprietary tenure 
ora share of f<uoh a lonurt, no right rf pre- 
emption oomrs into bting. AbbarBaodl Blbt 
y. Abdni Ohanl. 47 Ind. Oas. 673. 

BTUABT and Kakhaiya Lad,%.j.cs. 

. Be/erencs 4 O C- 26, F. 

(11$) Malabar Lato — Couft sale Ottidar 
'mortgagee's right to enforce his right to pre- 
emption against purchaser at Court auction 
— Cip, Pro, Code. 1908, 0, XXI. r. 68, 


Bre- em ptleB-«(Conflntfed) . 

Tbe right of pre-emption olan offt iBort|[agee' 
does net, in the absence of statutprY provision 
being made for its ezeroiEe, arise in tbe case of 
I” an involuntary sale. It is quite impossible 
to tecoroile the provisions of the Civ. Fro. Code 
as to sale in ezecutibp of decrees with the 
Ottidar's rfght to enforce his claim to pre- 
emption against tbe purchaser in Court auction , 
and the omission in the Cede to make ezptesa 
provifiioij of the pre-empt cr’s right is deliber- 
ate (a), yasodevan v. Ittlrarlchan Nalr, 34 
MvL.J. M.L.T. 302»(1918> M.W.N. 

318 = 7 L.W. 547 »41 M. 582 = 45 lud. CaS. 46 
(F.B.). 

WaiiLTS, oj., Sadasiva Aiyar and 

8PBNCBB, JJ. 

References:— (a) 13 A. 224; 27 A 670, F,; 6* 
M. 196 ; 7 M. 309 ; 13 M. 490 ; 15 M. 480 ; 4 
M.L.J. 46 ; 38 M. 67, R, 

(16) Occupant of recognised sub-divisUm of 
survey number— ’Right to pre-emption of 
such occupant— Officer in charge of Record^ 
of Rrghis, Power of, re sub-divisions of 
survey number. 

The Officor-iu-charge of tbe Record of Bights 
is not such an officer as is authorised to . recog- 
nise a BUb-divieioD of a survey numoer or to 
form two recognised sub-divisious into one 
survey number. The recegnised sub-division 
of a survey number 'is a holding whioh has a 
scpaiaie assetsment fixed for it, Gadadhav V. 
Chonnllal. 14 N.L.R. 65=^44 Ind. Oas. 641. 
Mittra, A.J.C, 

References :~-9 N.L.R, 16 and 14 N.L»R, 
51, F, 

(17) Appeal, maintainability of— -Payment 
of money adjudged by Court, effect of, on 
appeal, Lalta Bakhsh Singh y. Ganga 
Bakhsh Singh, 20 O. C. i190=5 0,L J 185 
= 43 Ind. Cas, 219, See Final Part, 1917, Col, 
743. 

(18) Oudh Laws Act (XVIII of 18761, S, 9— 
Member of village community— Rent-free 
grantee — Muafidar when acquires the stattOs 
of under proprietor— Oudh Rent Act (XXJI , 
of 2886). S. 107-F. 

A mere rent free grantee is not a member of 
a village community for the purprses of pre- 
emption. 

A mere muafidar or rent-free holder, however 
long he may h-yvo held the mi/afl as such, does 
not thereby acquire tbe status of an nnder- 
preprieter, uedoks proceedings have been taken 
and tJbe necessary dcolaiution given by the 
Revenue Court uiiccr B. 107 H of tbe Oudh 
Rent Act (XXII of 1886) llorll Y. GaJraJ 
Slogb, 21 O.C. 124 = 46 Ind- Cas. 443. 

KanhAIYA LAIi and DANIELS, J.OS, 
References:— n 0.0. 187; 11 O.C, 326; 6 CK 
G. 226 ; 20 O.C. 171, B,\ I O.C. 284; 7 0.0. 19; 

12 O.C, 1 ; 13 O.C.'302, Diet. 

(19) Ph’tmption suit—Set off, right 
Joinder of claime— Interest to which pro- 
emptor ie entitlod-^Money left wUH the 
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dmmIm out of’uHe emaidwtttiou—Vtndee’a 
failure ip diecharge enGumbrancef* 

A pre-empfeor oannotf io bis suit for pre'emp- 
ftioD, claim i'a redaotiCn of the paccbaHL mocey 
such iatereat to which i^ie may bacomo oiiLiiled 
or tjt which he may bsoome liable by reason of 
tb0 failace of the vead^ to pay to him aad to 
. the other creditors of tne vendor moneys which 
had been left with him oat of the sale conside- 
‘ZAtioQ - for disohargiog eocumbraasea on the 
property sold. Ohhatarpal v. Hardeo Bakhih 
31 O.C. 369. • 

KAN^AIYA liAIi, A.J.C. 

Beferences 3 A. 663 ; 17 0.0. 379, Diaf. 

(30) Ogndilional sale. Abandonment at time of 

• execution of original intention to execute 
deed of -^Execution of out and out eale — 
Subsequent execution of deed of agreement 
to reconvey property sold-^ Short interval 
^betmeen execution of the two deeds-^ Abso- 
lute sale for pre-emption purposes, 

• Oerbain piriiea originally intended to execute 
a dead ol cc^pdttional sale of certain property. 
Bat, at the time of execution, they abandoned 
this intention and clearly detcrmiiipd on the 
axaoubioa of an absolute, out and oat. sale 
which Was duly executed and registered. At 
this time there was in contemplation an agree- 
ment to reconvey which plso was duly executed 
and registered within the period of two days 
immeniately after the sale. Held, thas, al- 
though, had the litigation lain solely between 
the vendor and the vendee the Oourta might 
have held that the two transactions taken 
together amounted merely to a conditional 
Bale, or, perhaps to an English mortgage, yet, 
'M the fleet deed was an out and ou^* sa'e in 
express terms, the right of pre-emption aocraed 
as soon as ‘«.hat sale was oompleted, S. 93 of the 
Evidence Act birring any p«rol evidence of a 
oootompocaneous oral agreement varying the 
sala-dnci. Muhammad Mir v. Faizul Hasian, 
74 P.R. 1918 = 163 P.W.R. 1918 = 47 luJ. Oas. 
41«. 

SaOT17-SMITH .and LE-ROSSiaNOIi, JJ. 

Beferences : — 33 Ind, Cae. 4 ; 13 A, 387 ; 3 
A. 369 ; 33 A. 149, Dist, 

(31) Sale deed, Due execution and registration 
of ’-^Proprietary rights in land, if pass 
until such execution ^Posses^ion of land 
taken prior to such executio i under con- 
venient arrangement - Legal possession 
taken only after execution for purposes of 
limitation for pre-emption etiit-^Limiiation 
Act, 1908, Art, 10. 

Under a registered sale-deed, dated the 31st 
December, 1914, the suit land was sold to the 
vendees, one of whom had. however, previauely 
taken actual poasebsion of it on the 36th 
October. 1914. lu a suit for pre-emption filed 
on the 30thDaoembnr, 1916, held that the period 
of limitation, prescribed by Art. 10 of the 
Dimitatiou Aot, began to run againsh the pre- 
' emptbe from the Bubaequent date of the actual * 
- sf la andVihe priqt posaesaion of one of the 


Pre-emption— (CofifiniMc^. : I / k? ? 

vendees must in law be referred to the 
^nent date of the deed of sale sought to' be Isi^-S 

g eached, and that the suit was within 
[amPearav. Rap Lai, 80 P.R. lOlS-lBi,^ 
P.W.R. 1918. 

SHAH DIN. J. 

• • 

(33) Waiver^ General assent given by viUageru 
to sale before contract of sale entered tnfOg i 
• effect of — Pre-emptor having a share. 

In a pre-emption suit it appeared that prior 
to the sale the veodee went to the village in 
which the land in suit was situate and informed 
some of the villagers that be contemplated 
purchasing the land and a general assent was 
given to such purchase, but no agreement to 
pueohasQ was at the time entered into betwean 
the vendor and the vendee and no offer was 
made to the pre-emptors after the ^afa. 

Held, that what cocurrod did not amount to 
a complete legal waiver of the right of pre- 
emption by the plaintiffs and that they were 
hot debarred from exoroibing their right (a). 

Held, also, that a proprietor, even having a 
small holding in a village has a right of pre- 
emption (b), Bindu Khan v. ledar Navain, 

19 P.L.R. 1918 = 50 P.R. 1918 = 40 P.W.R. 
1918 = 43 Ind. Oas. 1006. 

SHAH Din and SCOTT-SMITH, JJ. 

Beference : — (o) 87 A. 670 at p. 676 = A.W-N. 
(1906) 149 = 2 A.L.J. 390, Appr, 

(23) Lands on the outskirts of toum-^Land 
within Municipal limits^ Premgarh viUaga 
near Hoshiarpur, 

Held, that the mere faot that the Iiooal 
Goveroment has seen fib to include a part of tha 
Premgarh estate within Munioipal limits of 
Hoshiarpur does not necessarily mean that the 
locality in dispute has become a part of the 
town lor purposes of Pre-emption Act. Although 
tht> land is situabe between Hoshiarpur Oity 
and the railway scation and shops have been 
orooted in tha victniiy it cannot be said that 
the town itself has extended so far. 

Held, also, that the plaintifi who had pur- 
chased a small plot of laud assesced to revenue 
must be regarded ac owner” for purposes of 
pre-emption although he had walled the land » 
aud was using i& to store iron thereon. 
Salamat Ral v. Kansht Ram.^O PfL.R. 1918 
= 100 P.W.R. 1918 = 45 Ind. Oas. 687. 

OHBVIS, J. * 

('^4) Sale or exchange---~Oourt, duly 
* Intention of parties —Burden of proof. 

Where in a suit for pre-emption it is alleged 
that a transaction which purports on the faoe 
of it to be ah exchange is in reality a sale, it ie^^ 
the duty of the Court to determine what thb 
real intention of the parties was as opposed to 
their apparent intention. 

The right of pre-emption is a* vary peonliae / 
rigut which trenches upon the commoa freedpm 
of contract aud the plaintiff in a suit for pc^ ; 
emption must, therefore, defluitely establiw. 
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bb eotmeotioD with the vendor on the basis o( 
which be claims to pre-empt. Out Mohammad 
jr. 8abz Alt Khan. HO P.L.R. 1918- 104 P. R. 
1918. 

BATTIQAN, O J. and LB-EOBSiaNOIi. J. 

(96) RB-Bale to vendor before euit, effect of — 
Bight of pre-emption whether defeated* Imaml 
w. Allah Dlya, 99 P.W.R. 1917=94 P.R, 
1918-40 Ind. Cas. 767. Bee Final Part, 
1917, Ool. 743. 

(96) Benami euit-^Plaintiff not suing for /tts 
own benefit alone-^Suit, whether maintain- 
able. 

Plaintiffs sued for poesrssion oi oertain lands 
by pre-emption and obtained a > decree condi- 
tional on the payment of a oertain sum. At 
the time obthe mutation, they made a request 
that mutation should be effected in the names 
of oertain other persons as well as their own, 
on the ground that these persons were partners 
with ^ them in the pre-emption case. The 
enquiry showed that two-thirds of the price 
was paid by persons other than the plaintiffs, 
who were non-agriculturists and who would 
have had no right to bring' a suit for pre- 
emption : 

Held, that, as the plaintiffs were not suing 
for themselves alone, but for themselves and 
other persons, they were not entitled to a 
decree for pre-emption. Ghhaju Ram v. Hekl, 
17 P.W.R 1918 = 43 Ind. Cas. 177. 

SCOTT-BMITH and LESLIE-JONES. JJ. 

References 139 P.R. 1894 ; 19 P.R. 1898, 
Jp0 

(97) Pre-empior entitled to deduct his costs 
from the pre-emption price and not obliged 
to apply for refund under 8. 144. Civ. Pro. 
Code, Act V of 1908- S. 686 of Act XIV of 
1889. 

Held, that, in a pre-emption decree, the pre- 
emptor decree holder is entitled to deduct the 
costs allowed to him from the pro emption 
price, wbioh he is required to pay into Court. 

Bo, where costs were allowed to a eueoessful 
vendee in the first Court, but its order was 
ceversed in appeal, the pre-emptor is not obliged 
to apply under 8- 144, Oiv. Pro. Code, 1908, for 
lefund of, the <amouDt realized by the vendee 
from the pre-eifiptive price paid by the pre- 
emptor in Court, but is entitled to get credit 
for it and the deposit is to be considered in 
fact. Olrdharl Lai v. Attar, 96 P.W.R. 1918 
—47 Ind. Gas, 511. c 

WILBBRFOHCE, J. 

(98) Pre-emptor joining with him another 
person as partner to get sheste of the pro^ 
party in ease of success and not forfeiting 
his right’^Bmami suit distinguished^ 
Appellate Court receiving additional evi- 

1 denee^Effeet of no objection by the opposite 
eide^Bappening of some event subuquent 
t$ decree under appedl-^Proper remedy-^ 
Omiseion to comply with cl, 9 of r, 97 of 
O. Xlil, do. Pro. Code, 1908-718 S. 114 

K jand r. 1 of 0. XLVn, * 


]9pe-emptleB— (CoMlimMd). » 

Held, on review, that the action ofapto*^ 
emptor in joining with him othei! persona as 
his partners to share the .pre-empted property, 
even if they are not entitled either to purchase 
or pre-empt it, cannot ;be considered as defeat- 
ing the prindiples on ^hiob the pre-emptive 
right is based. * 

Foot and rioh alike are equally entitle^^to 
the privileges of pre-emption, and to hold that 
a poor man cannot seek the financial assistanoe 
of others in uroseoutiog his suit would be in 
many cases to disqualify him from tbe eaer- 
oise of his rights (a). * 

Held also, that B. 114 and r. 1 of O. XLVII 
of Act V of 1908, do not authorise reyiew of a 
decree which was right when it was .made, on ' 
the ground of happening of some subsegaent 
event. The proper course in such a case is to 
request the appellate Court in wbioh the appeal 
is pending to accept additional evidence regard- 
ing the subsequent event (6). 

Held, further, that when tbe appellate Court, 
allows the additional ovidenoo to ba put in, the 
mere omission to 'comply with ol. 2 of r. 27 of 

O. XLI, Civ. Pro Code, 1908, does not render 
such evidence inadmissible especially vbere the 
opposite party raises no objeotion ut tbe time 
of using it. 

Names of plaintiffs ^wrongly joined are to be 
excluded (e). Neki v. Ohajjn Ram, 111 P.W.R. 
1918. 

SOOTT'SMITH aud WiEiBEBPOROB, JJ. 

References: — (a) 17 P.W.R 1918, overruled ; 
139 P.R. 1894, Dist.; 19 P.R. idSSs Ezpl*; 67 

P. R. 1896 ; 10 P.R. J902. Appr.; 61 P.R, 1906 
-38 P.W.R. 1906; 166 P.W.R. 1911 = 7 P.R. 
19V2, Appr. {b) 24 M. 1 = 4 C.W.N. 725 = 21 
lA. 197 (P.C.), F.; 31 B. 381 = 9 Bom. li.R. 
671 = 11 C.W.N. 721 =6 O.L.J. 6*4 A.L.J. 461 
=>34 l.A. 116=17 M.L.J. 347 (P.C.); 31 M. 114 
= 3 M.Ii.T. 308 ; 42 C. 572 = 28 Ind. Cas. 866, 
Risf. (c) 83 P.R. 1883; 102 P.R. 1994 ; 94 
P.R. 1896, Ref. to. 

(29) * Landlord,* meaning of ^ Sale of occu- 
pancy rights to mortgagee with possession 
of proprietary rights— Vendor^ s collateral 
whether can pre-empt— Punjab Tenancy 
del (XVI Of 1887), 8. 4 (6). 

Held that tbe term * landlord * as defined in 
S. 4 (6) of the Tenancy Act includes a mort- 
gagee in possesBion. 

Where, therefore, plaintiff sued for possession 
by pre-emptiqn of oertain land sold by defend- 
ant No. 1, an oooupanoy tenant, to the mort- 
gagee with possession of the proprietary rights 
on the ground that he is a collateral of the 
vendor: 

Beld, that the plaintiff was not entitled to 
succeed, inasmuch as the sale must be held to 
have bMu made in favour of the landlovd* 
Naiiak v. Bhagwmi Blngli, 149 P.W.R. 1918 
=47 In4f Oas. 8. 

MABTINBAU, J. 

. Rs/sfinees:— 116 P.R. 1916»I86 
1916=86 lud. Oas. 719. V- 
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tN'Miftloa— (ConelttaM). 

)80J Bm pom. 'AOT I 'OF 1918 (PB1.BIIIIP- 
SIOS). 

(81) Prd-empfcion— ‘Oaatom— Pre-emptoz and 
fondae oo^Bharers wiih veador — Pre-emptoc 
‘brother, of vendor— Aoguiaaoenoe— -Issue not 
decided by lower appellate Court — High Court 
empowered to decide it. Bee APFEdL (6BOOND 
APPEAL). No. 2, 16 A.L.J. 779. 

(b2) Pre-emptor failing to deposit extra sum 
of money ordered to be paid by appellate Court 
—Final decree dismissing suit— Second appeal 
against preliminary decree. See APPEAL 
(SECOND. APPEAL); No. 22. 92 P.L R. 1918. 

(83) Suit for, Decree in — Right of. loss of, 
after parsing of decree in. Effect of~Deccee. 

•Vendee acquiring fresh righ. .Alter — Aopellate 
Court, Powers of. See APPELLATE COURT, 
Powers of, No. l, 46 Ind. Gas. 339. 

(84) Bight of, Existence of on date of deoree 
of Court of first inatanoe— rre-emption. Pro- 
perty qualifying for, loss of, after passing of 

• deoree— Deoree if could be reversed in appeal. 
See APPELLATE COURT, POWERS OF. No. 2. 
46 Ind. Caa. 363. 

(36), Property sold subject to mortgage — 
Money left with vendee to p^y it off — Suit for 
pre-emption— Pre-emptor directed under deoree 
to pay full price— Money withdrawn by vendee 
—Mortgage not diaoh<i<rged by him — Mort- 
gagee's suit decreed against pro emptcr — Dis- 
charge of decree cy pro-empior to save pro- 
perty— Vendee if liable to refund money paid 
to him in excess. Sea CONTRACT ACT, No. 41, 
16 A.L.J« 531. 

(36) Wajib-ul-arz — Priwa facie evidence— 
Whether can be rfbuttable. See CUSTOM, 
No. 4, 43 Ind. Gas. 864. 

(37) Suit for declaration that alienation of 
land was not binding on reversioners except to 
the extoQc of legal necessity — Pre-emptors if 
bound by such decree in favour of roversioners. 
Bee CUSTOMS (Punjab— ALIENATION), No. 4, 
64 P.B. 1918. 

(88) Claim to, of sister and her son. See 
Customs (Punjab— sucobssion). No. 2, 66 
P.B. 1918. 

(39) Silo of specific plots of land and share 
in village shamiUt — Suit for pre-emption in, re 
such sale. Bee LIMITATION ACT (1908), 
No. 110, 68 P.B. 1918. 

(40) Suit (pr— Starting point for limitation 
for. See LIMITATION ACT (1908), No. 109, 
67'P.L.B. 1918. 

(41) See, also, oases under Mahombdan 
Law (PRE-EMPTION). 

(42) Suit for — Sub-divisions of a village, 

Blistenoe of, a qtiestion of fact— Second apppal 
-"^Appeal from order of remand— Question of 
toot if can be gone into in. See QUESTION OF 
Fact, i09 p.R. 1918. , 

. (48) Balt for— Value for purposea of jucisdio- 
tion> B4e SUITS VALUATION Ato (Vll QP 
1^), 84 M.L.J. 897. 


PMlitttoRpp Dgopoa. 

(1) Oiv. Pro, Code, 1908, 8. 97^£Umref^,i^ 
modification of preliminary decree on appoint 
^Effect of such reversal on final deprefi^ 
hasea thereon. 

If a preliminary deoree is reversed on appeal/ 
the final decree passed on the footing of 
preliminary deoree ceased to be operative and 
the *dame result would follow in oases of 
modifications of the preliminary deoree wbloh 
imperilled the original final decree. Ounnlab 
Madaly y. SangaBwaml Hudall, 35 M.L.J. 
361. 

AYLING and SESHAGIRI AlYAB. JJ. 

References 37 M. 29, 465 ; 18 O.L.J. 214, 
22o ; 20 O.W.N. U74. F.; 42 C. 914. B. 

(2) Appeal against, if competent, when filed 
after passing of final decree, but before its 
signature. Sea APPEAL (GENERAL), No. 16, 
22 O.W.N. B31. 

(3) Pre-emptor failing to deposit extra sum 
of money ordered to ba paid by appellate Court; 
f-Pical decree diamissing suit— Second appeal 
against preliminary decree. Bee APPEAL 
(SECOND APPEAL), No. 22. 92 P.L.R. 1918. 

(4) Bent saiE -Reaiand — Appeal if lies from 
remand order as from preliminary deoree. Bee 
Appeal (Second appeal). No. l, 16 A.L.J. 
711. 

(5) P^olimi□^^.ry decree fixing time for redemp- 
tion —Confirmation of such decree in appeal 
therefrom— A pplicai ion for final deoree, com- 
putaEion of time for making. See LIMITATION 
ACT (1908), No. 219, 35 M.L.J. 607. 

(6) Preliminary deoree for partition set aside 
on appeal — Value of final decree passed during 
pendency of appeal from preliminary deoree— 
Realisation of money in execution of suoh final 
deoree — ReptitUbion of such money, right to. 
See RESTITUTION, No. 2. *27 O.L.J. 461. 

Prescription. 

(1) Uralan'd rights if oan be acquired by. 
See RELIGIOUS Endoavmbnts, No. 7, 88 
M.L.T, 187. 

(3) Title by, based not on original right or 
morality bat expediency. See ADVERSE 
POSSESSION, No. 6 a, 46 Ind. Gas. 964. , 

Preicvlptlve Rights. , ^ * 

Ordinary rights of lower and upper riparian 
owners — Prescriptive rights, its effdot on ripa- 
tian rigbta. See RIPARIAN BIGHTS, No. 1, 
4f^ Ind. Cas. 19. 

PreiePYatlon of Anoleat Monameota Act. 

See ACT VII OF 1904. 

Presidency Small Oauies Courts Act (XV of 

1888).^ 

(1) S. 81— Transfer of deoree of Presideqoy 
Small Causes Court to Munsif direot, i( Yoli^ > 
Bee EXECUTION OF DECREE^ No. 10, 98 
0,L.J. 264. 
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ftperidaney Small Ganiei Oourti Act (XY 
of 1882)— (Conetuded). 

(9) S, 38 — Full Court — Powers to reveree a 
decfes on questiovs nf fact— Jvfisdichon-- 
Practice, Boooo Narayan v. Dinkar Jagan- 
liath Harathe, 19 L.R. ^49 B. 80=^ 
48 Ind. Gas. 486. Final Faft, 1917i Qol. 14. 

(3) B. 41— Suit rjeotmont ‘Property whose 
aQnnal value kIi iMok-^^rnt ezoeeda Ks. 1,000/ 
meaning of— Rental of portion nf property m 
actual occupation of tenant less than Rs. 1,000 
— JnrisdiotioD of Small Canse Court to try suit 
—Question of title when can be gone into by 
Small Cause Court. See EJBCTMBNT, No. 5, 
7 L.W. 610. 

Pfcfldency Towni Iniolvenoy Act (111 of 

1909). 

(1) S. 9 (b). See No. 7. infra, 

(3) 8b. 12. 49, Soh. II. els. 9 to 16— Engli^^h 
mortgage — Rights of mortgagee. See GROWN 
Debts, No. l, 23 C.W.N. 793. 

(8) 8. 17 — Secured creditor, Suit by, tof 
realise seourity— Official Assignee, Leave of, 
if necessary. See Mortoaoe— EQUITABLE 
Mortgage, No. 3, 45 Ind. Caa. 918. 

(4) Ss, 17, 22 and 61— Adjudication in insol- 
vency by two Courts in respect of one and 
the same person— Priority of adjudication 
if depends on date of actual ^judication or 
on date of commission of act of insolvency— 
Annulment of earlier adjudication necessary 
for allowing later to take effect, 

k firm was carrying on business at Madras 
and also at Rangoon. For acta of insolvency 
alleged to have been committed by the firm in 
or after March 1917, a petition, dated the 17th 
April 1917, waa presented to the Madras High 
Oourt, for the adindication of the firm aa 
insolvent and on the 23rd April 1917 an order 
of adjudication was accordingly made. On the 
10th May 1917, the same firm was again 
adjudicated by the Burma Chief Court for acts 
of insolvency oemmitted in or about February 
1917. Held that the Madras adjudication 
which waa earlier in date, did vest all the 
properties of the insolvent in the Official 
Assigoee of Madras, notwithstanding the fact 
that the act of insolvency complained of in the 
Madras petition ffir adjudication was committed 
on a date 14ter tnan the act of insolvency with 
teferenoe to which the Rangoon' order of adju- 
fiioation was passed ; that no property could 
vast in the Rangoon Official Assignee unless the 
pidor Madras adjudication be annulled un jet 
8. 92 of the Presidency Towns Insolvency 
'Aot 1 and that, it being convenient that the 
insolvent's estate should be administered in 
Bangoon, the Madias adjudication Tihould be 
annulled and the Official Assignee of Rangoon 
ebould have the preference (a). 

The priority of adjudications in iosolvenoy 
deMnds on the dote of the actual adjudication 
and not on the date of oommission of the oot of 
bankroi^y (6). 

The provision in B« 51 of the Presidenoy 
Towns Insolvency Aot is intended not to give 
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PfOMldeoey Towns InsoWenby Aot (111 of 
1009; — (Oonltfiiisd). ^ , 

the rule o^ priority as between adjudications of 
difierent Courts by reference to the aot of insol* 
^venny adjudicated upon bat only to enable the 
Official Assignee to recover property in the 
hands of third ^ parties rif* has not the efieot of 
divesting property which has been duly vested 
in an Official Anaignee in accordance with 
law under a prior ad]iidio<^h'on (c). Official 
Assignee of Madras v. Official Assigoee of 
Rangoon. 36 M.L.J. 533n24 M.L.T- 466. 
Wallis, tcl.j. and Seshagiri aiyab,* j« 
References : — ia) (1864) 15 C.B N.S. 669 ; 31 
B. 297, Bel. on ; 31 C. 761, Dist. ih) (1834) 
IGl. and J. 414, F. (c) (1879)10 Cb. D. 8 ; 
(1693) 1 Q.B. 456 ; (1899) 1 Q.B. 613, •Diit, 

(5) S. 17. See No. 7, infra. 

(6) S. 23. Bee No. 4, supra. 

(7) 8s. 36. 9 (6), 17, 51, 65— InaoUfeney 
Rules, Calcutta, 6 id)— Jurisdiction of 
Insolvency jCourt to enquire into fraudulent *■ 
transfer of property and declare same void, 
on application under 8, 36— Suit for title 
for setting aside order under 8. 86— 8. 36, 
Insolvency. Act of 1848 (11 and W ’Ficl,, 
c. 21)— 13 Elis,, c 5, principle of— Evidence 
of insolvent, if admissible against transferee 
of property in view of insolvency— Burden 
of proof on person claiming by such transfer 
— Transfer by insolvent, when good— 
Transfer or assignment by insolvent, when 
fraudulent. 

Under the Presidenoy Towns Insolvency Aot 
(III of 1909) the Insolvency Court has, on an 
application by the Oflioial Assignee, jnrisdio-, 
tion under 8. 86 to enquire as to whether any 
sale of property by an insolvent is fraudulent 
or void and, if so, to make an order for the 
delivery of such property to the Official 
Assignee (a). 

Any one aggrieved by suoh an order might 
bring a regular suit to vindicate his title (6). 

The examination of an insolvent is not 
admissible in evidence against persons against 
whom an order as above is passed under B* 86. 

The burden of proof of supporting a purchase 
from the insolvent of the whole of his assets 
put prior to the insolvency falls on the person 
claiming that the purchase can stand. 

An assignment by an insolvent on the eve of 
his insolvency can only stand if it* can be shown 
that it was done for the purpose of helpings 
him wi|^ fundi to carry on the business and . 

I that the transaction is genuine. 

Transactions of this kind will stand good 
when the properties of the insolvent have bMii 
transferred to creditors to sloute an existing 
debt and also odvanoes made to enable the ^ 
insolvent to oarry on the business* 

One J by a partnership deed of 18th May 1916 
became partner of 8^ in a half-sl|are of tk^ 
latter'a hotel basiness and the deed amoogs 
other things provided that aftqr 19 aoumtli. 

J would be entitled to parohala from 8 th* 
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1Plf«tid«ne^ Toipriii iMotteiioy Aet (III of 

im)^{Con%ludad): 

camaining lialf-ahara upon terms therelc 
mentioned and a further oovenant' to ^ay E 
a monthly sum of B!k, 500 for a period thereit 
specified. » 

On the 38th June 191^, that is days before 
8 filed his petition in insolvenoy, J entered intc 
an agreement with S for the purohdse of the 
saill half-share but the agreement was not 
reduced to writing, although a draft was pre- 
pared Aud J alleged that the agreement was 
verbally given efieot to, before hb was aware 
tiiat a h^ any intention of filing a petition 
in insolvency: 

Held— That B committed an aot of insolvency 
«under 8«* 9 (6) by the assignment of his half- 
* share to J on the 28th of Jana 1916 and under 
8. 17 the property of the insolvent vested in 
the Offioial Assignee and under 8. 51 this 
related baok to the 28th June 1916. 

That although J agreed to and did in fact 
pay oertain creditors these wore in the nature 
voluntary payments which the oreditors could 
not compel find this in itself made the transao- 
tion bad sinoe it removed the property of the 
insolvent from the insolvenoy jurisdiction of 
the Ooiirt. 

That the* provision in the agreement whioh 
gave the go-by to the provision in the partner- 
ship deed for the payment of Ba. 600 a month 
to the insolvent and in lieu provided foe the 
supply of food to the insolvent and his family 
umonntod to a fraud on the creditors. 

That the assignment of 28tb June 1916 must 
be set asiderfe). Re k, F. G. Seehnse, 22 0. 
W.N. 335 » 46 Ind. Gas. 196. 

Obbaves, j. 

Be/erencss: — (a) 42 0. 109, commented on. 
(6) 6 0 W.N. 513, B. (c) 26 Oh. Div. 319 
(1884). R. 

(8) 8. 49. See No. 2. supra, 

(9) 8. 61. See Nos. 4 and 7, supra, 

(10) 8. 55. See No. 7, supra, 

(11) Boh. II. ols. 9 to 16. Bee No. 2, supra, 

Fvesamptlon. 

(1) €ourl*8 proceedings, Legality of, as to. 

Rebuttal of — Evidence Act, 1872, 114. 

Tha presnmption in favour of the legality of 
a Oonrt’a proceedings whioh is recognised in 
8. 114 of the Evidence Aot is an exceedingly 
strong one and could only be ovAr-turne^ by 
exoeptibnally strong evidence. Sheodarshan 
Lai y. Amiiar Singh. 46 Ind. Gas. 52. • 

(2) Mortgage-hond^, unregistered. Suit on— 
No demand for a long time-^ Presumption* 
a$ to amount having Oeen forgiven or repaid 
•^Onusof proof as to bond still remaining 
due^Evidenee Act (I o/*1872), 8, 114. 

In a suit brought in 1909 by an asgjgnee of 
an Uorsgistsred mortgage-bond whioh purported 
to ba7t been executed on the 30tb May 1879 by , 
'the* father of Abe defendants in favour of one M* ^ 


' IPvesttmptton— (Continued). 

and whioh stipulated for re- payment of thd; 
amount with interest at 18 per cent, per antfum,; 
on the let Jane 1882. the defendants denied;/ 
the bond and proclaimed it to be a forgery. 4^ 
servant of the plaintiff was found to be at onfli|‘ 
the vendor of the stamp and the scribe of the 
deedtned upon, and the only literate attesting 
witness was a oouda and partner of the plaint- 
iff and joint master of tha soribe with the 
plaiatiff. 

Held, that the oonolusion that the debt must 
have been forgiven by or paid to the original 
creditor was almost irrebuttable and that a 
heavy onus lay on the plaintiff to prove, under 
the oiroumstanoes. not only the execution and 
consideration of the bond, but also that on the 
date of the suit it was still unpaid. Rampvasad 
V. Klshorl Lai, 46 Ind. Gas. 657. 

BTANYON, A.3.0. 

(3) Mortgage, Possessory --Long possession by 
mortgagor, presumption arising from>^ 

* Mortgage, Satisfactidk of^Evidence Act 
(1872), 8, 114— Onus to rebut presumption, 

A possessory mortgage was executed in 1876 
by P in favour of one G for Rs. 800 re-payable 
in ten years with interest at 2 per cent, per 
month but possession remained with the 
mortgagor, and no payment was made against 
the bond nor was any demand or attempt to 
enforce it made during the lifetime of the 
mortgagee. The mortgagee died in 1908 and 
in the meanwhile P sold part of the property in 
1905 and mortgaged the remainder to the 
defendants in 1908. Immediately on the death 
of the mortgagee, his heirs executed a deed 
purporting to assign the mortgage of 1876 to 
the plaintiff, the daughter-in-law of the. mort- 
gagor. In a suit to enforce the mortgage : 

Held, that the oiroumstanoes, considered in 
the light of oommoneense embodied in 8. 114. 
Evidenoe Aot, justified the Court in refusing to 
presume that the mortgage of 1876 was still 
undischarged and that the onus was on the 
plainlifi to prove that it was still unsetisfied. ' 
Amrltabal v. Jabbanbi, 46 Ind. Gas. 676. 
Stanyon, A.j.c. 

(4) Mortgage— No demand or payment made 
towards satisfaction of, for 36 pears— 
Presumption as to genuineness of transac- 
tion, if arises— Evidence •Act il of 1873) » 

S, IH— Genuineness of transaction, Burdin 
of proof as to, • 

A suit was instituted on the 17th December 
1903 Ao enforce a deed of mortgage, dated 3l8t 
October, 187.2. The consideration stated in the 
deed was Bs. 3.838-4-0 on account of money 
due on past dealings and a oertain amount of 
wheat, the honey was to carry interest at 
13 per cent, per annum and the grain at 96 per 
oeot. and the mortgaged property was ' tha 
agricultural ^estate, moveable and immoveable 
of the mortgagors. No time was fixed .for 
payment and nothing had been demanded nor ^ 
paid towards the satisfaction of this bond. The 
defence was that the mortgage was fiotitions 
•nd vijlthout oonsideration. . , 
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Breiiittptioii-<-(Cofieli4M). 

Bald, (1) that the oiroametanoes wave 
aaffioient to dialodge the ordinary preBumplion 
that the bond in suit evidenced a genuine 
traDsaotioU lor consideration and that the debt 
which it purported to secure was a real debt 
existing' at the date of suit, and, (3) that the 
OttttS was on the plaintiff to prove his mortgage 
against the defeudantsi. H egbraj v. Mukond- 
ram, 46 Ind. Cas. 806. 

Batten and Stanyon, a.j.os. 

(5) Advanoement, As to — Applicability of 
English rnla to India — Purchase of property by 
husband in name of wife. See ADVANOEMENT, 
47 Ind. Cas. 376. 

(6) Dakheraj title, aa. to from long possession 
without payment uf rent. Soa EVIDENCE, 
No. 2. 22 G.W.N. 396. 

(7) IiJug oo-habitatiou— Husband and wife, 
Treatmenc as, arising from. Sec EVIDENCE, 
No. 4-6, 146 P.L R. 1917. 

(8) Presumption of law— Attempt at rebutt- 
ing the proaumpt-ion that ex^^oaiioa sale was 
propsrly oonducted*-D:ity of Court. See EVI- 
DENCE ACT, No. 55, 44 Iiid. G^s. 661. 

(9) As to due ezacutiou — Evidence Act, 1872, 
8. 90 — Gertidad copy, if arises in respect of, 
when original could not be produced. See 
Evidence act (1872). No. 28, 46 lud. Oaa. 
344. 

(101 Person not heard of for more than twenty 
years— ‘Presumption as to precise period of 
death if ran b>^ raised. See EVIDENCE ACT, 
No. 51, 38 P R. 1918. 

(11) Alieiiatiou by H«Qdu widow — Consent of 
next I'Qveraioiier — E6oct on actual reversioner— 
Presumption of legal necessity. See HINDU 
Law (ADIENATION), No. 6, 44 Ind, Cao. CU. 

(12) Due performance of duty by gomasta of 
a landlord. See LANDLORD AND TENANT, 
No. 36, 45 lud. Gas. 196. 

(13) Rent, Fixity of, As to, under S. 60 (2), 

Bengal Tenancy Act (1885)— Tenure, Sub- 
division or amalgamation of, if destroys — Exe- 
cution of fresh kabuliyat if rebuts. See 
Landlord and Tenant, No. 52, 46 Ind. 
Oas. 43.8.^ , 

(14) Money advanced by two oo-mortgagees — 

Presumption as to the interest of each cf the 
oo-mortgagees . Bee MORTGAOE (GENERAL), 
No, 6, 44 lad. Gas. 621. * 

(16) Purchase of mortgaged property^ Die- 
ebuge of prior incumbranoe by— Inteution to 
keep alive, if a queaticn of law or fact — Pre- 
sumption applicable to case. Bee MORTGAGE 
(SUBROGATION), No. 2, 8 L.W. 175. 

(16) Grant of land bounded by non-navigable 
giver— Grant if expends to half ol'^bed of rivet. 
Bee River Bbd, No. 1, 35 M.L.J. 169. 

'(|7> Entry as to titib in wajib-ul-ars if oreateg 
lit4-**PresamptioA In Its support. Bee TiTfLB, 
No.9,34M.L.T. 97X« ; 


PrfMt. 

Ordination before acquiring status of heir 
aud propecty— Bight after ordinatipn to inherit 
such ' property— Ordination after aoquiiiog 
^status of heir— Divesting' of suoh status after 
ordination. See BUDDHIST LAW (INBRRI- 
TANCE), No. 4. U.B.Rl a918). 2nd Qc.. 91. 

Prtnelpal end Agent. 

(1 & 2) Pro^note executed by getieral apsftt— 
Liability of pri/acipal-^Evidentiary valu& 
of iudgmf%t in criminal trial, 

A lady executed a general power-ol-attorney in 
favour of a relation of hers, which gave the latter 
authority to borrow money on her behalf but 
only for necessity. The agent borrowed a sum 
of Rs. 600 on a pro-note in which he ;iighed^ 
himself as the biotber-in-law and agent of the 
principal. The pro-note purports to borrow 
money to defray the expenses of the husband 
and another relation of the principal and for 
private expenses. 

Held that the principal was net liable on the 
nolo, as no ooncluBion can be drawn that the 
money was borrowed on behalf of *Zhe lady or 
that it was borrowed for necessity. 

Judgments in criminal trials are eyidenoe 
only of the conviction or acquittal,* bpt they 
cannot be used for any otlrcr purpose. 
Mnhamdl Begam y. Durgaprasad, 40 
Ind. Caa. 452. 

Stuart, ,t.c. 

(3) Mortgage by agent on behalf of principal 
— Wheiher power by registered document 
required. 

There id nothing in tho Transfer of Property 
Act or in th^ Registration Act requiring that 
an agent must be empowered by a registered 
document for executing a mortgage on behalf 
of the principal. Ma Mo v. Mahomed Baokpv 
Hamadanee, 43 Ind. Gas. 636. 

PABLBTTand ORMOND, JJ. 

(4) Agent, Authority of. Limit of — Burden of 
proof-- Evidence Act (I of 1872), 8, 106. 

Where the question is whether an act was or 
was not within the limits of an agent’s 
authority, under S. 106, of the Evidence Act, 
it is for the principal to show olearly the 
obaraoter of bin agent’s authority, for suoh 
oharaoter is a matter specially within the 
principal’s knowledge. David M. Bruce V* 
Mg, Kyaw ZIn. 46 Ind. Gas. 823. 

TWOMEYi C.J. and MaUNG KlN, J. 

(6i Aecov/nts, Suit for, by prtneipaf againet 
agent -•Agent, Death of, during pendency 
of suit -—Legal representatwes of agent. 
Liability of—Procedy/ire to be foUowed in 
suit, 

A suit for aooounte by a principal against liis 
agent does not aljjate by the death of the agent 
during the pendency of the snit nor m bis 
legal rdpresentetivsB exonerated (tom all liahility 
to the principal. After the death of the agebtr . 
the proper prooedure in the eidit vronld he.Miat 
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FHodptl aad Igaafe— (OondMuad). 

ih$. stokemanft of olaiia put in by the plaintiff 
•honld be Ihyeetigated, preferably by a,oom- 
miaeioner in the prea^oe of the represeDtativea 
of the deoeaaed’ agent. The onua would be on 
the^ plaintiff to prove ^oh item in the aum 
which he olaime, to prove th/at eaob item 
waa atotnally realiaed by the agent and further 
that it was not paid to hia credit. **The repre- 
Mhtativea of the deoeaaed agent would be at 
liberty to adduce auoh evidence as they please, 
to abow either that thcumoney was noi realised 
, by the agent, or that after reaSiaatlon it was 
pa'd to the plaintiff. After the amount aotually 
doe is thus aaoertained, the Oourt would pass a 
decree againet the aseets of the deoearcd asent 
^ in the •hands of the representatives. Sail 
Sekhaveihvav Roy v. Hajlranneaia Blbf, 47 
Ind. Oaa. 371-28 O.L.J. 492. 

Walmsley and Panton, jj. 

Ra/arancea 16 Ind. Gas, 742-17 C.W.N. 
16-16 C.r..J. 289, Not F. 

* ^ (6) Bendiiion of accounts by aqfnt of a Limit- 
ed Coihpany, after audit— Bight of suit. 
Held, that a suit for rendition of acoounta 
against a Managing Agent nt a Limited Com- 
pany, ia maintainable even aft«!r audit of the 
Company’s accounts. The auditing, in the 
absence of nrocf ot fraud or mistake in connec- 
tion with the audit, clones the account between 
the shareholders i nd tb<‘ directorate but it dees 
not affect the right of the Company so far as 
the Mariaging Agent is concerned. Ram- 
ohand y. Imperial Oil, Soap and General 
mils Co.,.Ltd., Delhi, 9 P.L.B. 1918-86 F B. 
1917. 

BHADl Lai. and LE-R06SIGN0 Ii, jj. 

(7) C. /• F. contract— Purchase of goods 
under, from a commission agent — Agent, if 
a ij, 1, F. vender— Agency, whether still 
subsists— Goods purchased on principal* s 
behalf and at his risk’— Outbreak of war 
while goods are in transit in an enemy 
ship— Loss, whelhtr to he borne by the 
agent or by the principal — Indian Contract 
Act (IX of 1872i, S. 222 — Agency between 
vendor and vendee— Effect of, on C. J. F, 
contract. 

Where goods are purchased from a commis- 
sion agent under a 0> I. F. contract, though 
the agent is regarded for some purposes as a 
principal and as any other vendor under a 
0. 1. F. contract, yet the relation of principal 
and agent still subsists and the ,ageot remains 
accountable as an agent (a). • 

The true principle ia that the assimilation^of 
the agent to a vendor is only to be carried so 
far as ia neoesaary to give busineas eflGioaoy to 
the transaction (b). • 

Where an agent is requested by the principal 
to pbrohaae certain goods on the piincipal’a 
behalf and at the latter’s Irisk and war breaks 
>Gnt while the goods ake in transit on board an 
enemy elilp, thereby dissolving the bontraot of 
pflfiiglitfiient between the shipper and the ship- 
mmle and making it imposelble for the shipper 


Ftinolpal and Igent— (OeniBiiufed). 

to tender among the shipping dooumentSi 
of lading which are still valid oontrants ai|(|^ >, 
will be enforceable by the vendee against 
ship-owner. ^ 

Held ({) that the whole transaction was at the 
buy^’s risk and that he must bear the loss dne 
to the outbreak of the war ; 

(li) that a special contract throwing tbe risk 
on tbe buyer could be inferred from the foot 
that the goods were to be purobased and 
shipped on account of tbe buyer ; and 

(ill) that to throw tbe goods on to the 
agent’s hands and leave him to bear the loss 
would be opposed to and inconsistent with tbp 
general principles of the law of agency fe|. 
Harry Meredith V. Abdul Sahib. 36 M.LJ* 
184-8 L.W. 566-41 M. 1060. 

Wallis, c.j. and Sfencbb, j. 

Befbrences (a) (1872) L R. 5 HI. 396; (1877) 

9 Ch. D. 529, F, 16) (1802) 3 EaPt 39; (1882) 
11 Q. B.D. 797. B, (r) (1916) L’R. 1 K.B. 495; 

46 0. 28. List, 

(8) Suit for recovery of money lent by agent 
to persona, to whom be k^d no authority to 
lend— Nature of suit— T rmioatioD of agency— 
Queation of fact. Bee LIMITATION ACT (1908), 
No. 141. 41 M. 1. 

(9) Minor member of firm— Whether such 
member can act as agent — Firm’s liability. 
See MINOR, No. 6, 17 F.L.R. 1918. 

(10) SucoEs&orr-in-title of original mortgagee 
in poesesyion with coueent of mortgagor— 
Possoseion to be taken as under authority of 
mortgagor — Loan to be repaid before its 
authority. Bee MORTGAGE (EQUITABLE 
Mortgage), No. 3, 9 L.B.R. 172. 

(11) Liability of, in respect of bills executed 
as trustee of temple obarity. See NEGOTI- 
ABLE Instruments act, No. i, 36 M.L.J. 
90. 

(12) Hereditary Uralan and hcredkary Samu- 
dayec — Relation between, if governed by ordi- 
nary principles of agency. See RELIGIOUS 
Endowments, No. 7, 23 M.L.T. 187. 

(13) Relationship of, when terminates. Baa * 
Revision, No. 26, 69 P.L.R. ,19 18^ 

(14) Vendee agreeing to pay vendor's creditors 
out of money left in hands of vendeenrOovenant 
to oompensate vendor on non-payment— Oon-- 
tract of agency, not indemnity, constituted. 
Bed VENDOR AND PUBOHASBB, No. 8, 24 
M.L.T. 260. 

Pfflaolpal gnd Bataty. 

(1) Creditor obtaining decree on prp-ncia 
executed by principal and sureUeeSubm * « 
quent* recovery of amount from esMe 0/ * 
princ^l— Sureties not liable to coniribute, 

Whare a creditor obtained a deocap on a prd-'v ’ 
note ezeonted by the prinoipal debtor and aom#;:^ 
saretiaa and recovered the amount from th#^ 
eetgte of the principal debtor, held that la 
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Prloelpal and Sarelj^—CConeZaded). 

ceoelver cf (he a&tate of the priooipal debtor 
oannot nlaim nontribution from the fioretiea. 
Ibdnl Bari Ohovdry v. M. Jokin, 44 Ind. 
Oaa. 331, 

Obmokd and Parlbtt, jj. 

(3) Suit for money but against debtor and sjirety 
— Owissfon and express toaiver of right to pursue 
remedy against principal debtor-^Dismissal of 
suit against debtor under Civ. Pro. * Code, 
O. IX, r, 5 '—Liability of surety in cases of omis- 
sion. and express waiver of right to pursue 
remedy against debtor— Contract Act, 8s, 134, 
137. Maung Po U y. Haung Kyaw. U. B. R. 
"<1917), 4th Qr., 63»44 Ind. Gaa. 693. See Final 
Part. 1917, Col. 763. 

(3) Surety making himself liable for decretal 
amount if dispute not settled — Compromise of 
snit— Decree based on oompromise if can be 
executed against surety- See OlV PRO. CODB 
(1908), No. 188, 99 P.W.R. 1918. 

(4) Guarantee given at a time when olain^ 
against principal time-barred— Surety not 
liable to pay, S^e.CONTR^CT ACT. No. €6, 
SO Bom. L R. 447. 

(6) Distinction bet weed contracts of indem- 
nity and suretyship— Site of zurpeshgi interest 
in land leased at certain rate of rant to another 
—Undertaking given to purohaser at time of 
aale to indemnify purchaser against loss aris- 
ing on his failure to oollect higher rate of rent 
represented to be due by lessee — Contract 
whether one of suretyship or indemnity. See 
Hindu Law (Debt), No. 12. 3 Pat. L, J. 396. 

Prlotlig Charges, 

Application for copies before recess— Arrange- 
ment for delivery during recess— Whether 
party bound to pay printing oharges during 
recess— Vacation period, if oan be deducted. 
Bee Limitation act (1908), No. 8, (19I8) 
M.W.N. 886. 

Priority. 

Adjndication by Insolvency Courts having 
ourrent jurisdiction— Priority, claim for, by 
the different Assignees, Test of— Priority of 
date of adjadioation, not priority of date of act 
of insolvency rAlied upon, to determine vesting 
of property , Sec PRESIDENCY TOWNS INSOD- 
VENCY ACT (III bP 1909), No. 4, 35 M.L.J. 
983. 

Prlyileged Communloatlon, • 

(1) Evidence Act (I of 1873). 8. 126— 
and client— Communication made to vakil 
la the course of his employment— Privilege, 

A suit was brought by one firm for the 
^evooation of a patent granted to another firm. 
The qnestion was the formation and the pro- 
49es8 of the workipg of a certain stQve, owned 
and psed by the firm to which the letters 
paftept had been granted for the purpose of 
mpi^aoturing banslqshan, A vakil was tend* 
^emd Ih evidence by the appUoant for the revo- 
;^^tioii, .This vakil had. bjea employed by the 


Privileged OoinmaaliBatfottn(OMielfidsd),. 

other firm to defend them afi^nst'a charge of 
creating a^nuisanoe by smbll in ths^ preparation 
of banslochan. In his oapaoity as vakil, the 
•witness, at their invitation, visited ihe pre- 
mises, in order to make himself acquainted 
with tbe stove, which it wet alleged created the 
nuisADoo. The knowledge, which the witness 
had acquiied as to the* formation and process 
of the working of the stove, was acquired in tiho 
course of bis employment Held that tbe 
evidence was not admissible. It is immaterial 
that a commnnication is verbal, that is to*Bay, 
by word of mouth or by demonstration, and it 
iR excluded bv the role of professional tirivitege. 
Oopi Lai y. Lakhpat Ral, 16 A.L.J. 987* 
PiaaoTT and Walsh, jj. 

(2) Master and servant— Communication by 
servant to hiR co-employees of suspicion of 
being poisoned at the instigation of master— 
Communication made in self-interest but bona 
fide and without malioo— Such imputation of 
crime, if actionable. See BLANDER, No, 1, 
36 M.L.J. 673|, 

e 

Prlylleges. 

Defamatory statements made by party in 
petition to Criminal Court — Civil action for 
damages for libel— Statements *ab8olutely 
privileged. See DEFAMATION, No. 1,16A.L, 
J. 360. 

Privity of ContPAot. 

Action for money had and received- Privity 
of oontraot between parties if and how fat 
necessary to sustain such action , Bee MONBT 
HAD AND RECEIVED, No. 1, 35 M.LJ. 581. 

Probate. 

Will revoked by later will — Person entitled 
to greater benefit under revoked will if entitled 
to oppose grant of probate of later will— 
Probate of earlier will if necessary to entitle 
him. See WILL, No. 4, 22 G.W.N. 564. 

Probate and Administration Act (¥ of 1881). 

(1) Delay in taking out probate of a will, if 
justified by circumstances and reosoifs— 
Probate applied for on necessity orMtnp. 
Where a long time elapsed between the death 
of the testatrix and the date on which the will 
was pat forward for probate and a testatrix was 
an illiterate Hindu lady, the prior history of 
the case was worthy of consideration. When” 
there were reasons for the delay in propounding 
the will, although in such a case the (lourt was 
bound to Borutiniae tbe evidence very carefolly, 
tfiere was no rule of the law of evidence that 
such a will was incapable of being proved. 
Blnodinl Debya v. Hrlda|p Nath Ghoihal, 
22 O.W.N. 434-46 Ind. Oas. 177. 

Fletcher and Newbould, jj. 

(3) £f. 6—** DopoAUd in Conrt,^ meaning of 
—WiU proved in FrehoH Court and hopt 
with Notary if doposit within ihe moOpinp 
, of iooiion—Oopff given Mf Notary if 
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PralMila «Qd IdmlolitraAoB lot (Y of 1881) 

•^{Continui4U 

fLUth$ntifiaM topy taiihin the meaning of 
aeotion,' \ 

A Fcetioh Bobjeot of Ohanderoagoce exeouied 
o mystic will aooordiD|; to the French Code. 
On hiB death a general * legatee applied to the 
Court of Ohandernagore for havihg the Will 
deposited aooording to the Frenoh Iaw. After 
the Qsaal prooeedings were taken the Frenofa 
Court recognised the Will and made it over to 
a Notary with power to give copies to the 
partihB. The trustees under the* Will applied 
^to the District Judge of Hughly for Letters of 
Administfation with'a copy of Will annexed : 

rlefd— That B. 5 of the Probate and Adminis- 
tration Act does not require that the Will 
/should have been deposited onoe and remain in 
Court for all time. The fact that the Will was 
deposited in the French Court and the Court 
had before it the original Will at the time it 
made a judicial pronouncement as to the 
validity of the Will ur^Jer the French Law was 
a sufficient deposit within the meaning of 8. 5. 
* That the French Court haviog*eo provided, a 
copy authdbtioated by the notarial seal was a 
properly authenticated oony within the meaning 
of 8. 5. Sushllabala Oassl v. Anokul Chan- 
dra Qhohdhnry, iia G.W.N. 719»44 lod. 
Cas 166. - 

FLBTOHEB and 8HAMSUL HUDA, JJ. 

(8) 8s. 8 and 9^8oine of the executors under 
the Will obtain grant of probate— Subse- 
quently some others apply ^Application of 
3» 9 of the Act, 

Where a« number of persons were appointed 
executors of a Will and only some of them first 
obtained a grant of probate, and subsequently 
some of the remaining executors applied to be 
joined in the grant, held, that as no citation 
calling upon the subsequent applioants to 
aooept or renouuoe their executorship was 
ever issued, it was a case to whioh 8. 9 of the 
Probate and Administration Act is strictly 
npplioable. Pearl Lai Das v. Beplo Beharl 
Dai. 46 Ind. Oas. 3.96. 

Teunon and Nbwbould, jj. 

(4) 8. 9. Bee No. 3, supra, 

(5) 8. 2.8*-Pet6on entitled to letters, who is. 
See BUDDHIST Law (adoption), No. 1, 9 
I 13 .B. 163. 

(6) 8. 93 — Rival applicants for Letters of 
Administration— Status of one applicant only 
admitted — Letters to be given te him or his 
legal representative. See LETTRUS* OP 

«ADM1KI8TBATI0N. No. 3. 9 L.B.R. 174. * 

(7) 8s. 33 and il'^Proceedings under ^ 
Object of— Adoption, Question of, not to be» 
entered into in— Letters of Administration, 
Grant of, to minor, to sister. 

The object of prooeedings mnder the Probata 
and Administration Act is to deteripine the 
question of representation of the deoeased for 
(be purpose of administeriog the estate, and 
aol lo dalemine questions of inheritauoe. The 


Ptobaie and idmlniilrattoii Aol tVof l88 A 

— {Continued)* 

Court should not enter into questions of a3op^' 
tion in such proceedings (a). ' * 

Letters of Administration cannot be granted 
to a minor. 

Iq oase of intestaoy Letters of Administni'' 
tion might be granted to a sister. Ha Shan 
Ma Byu v. Ma Chit Saw, 10 Bur. L.T. 184 ' 
a* 44 Ind. Gas. 138. 

Fox, C J. and OBMOND. J. 

Reference (a) 5 L.B.R. 75 (78), F. 

(6) S. Position of Administrator pendente 

lice — Powers of Court, 

The position of an Administrator psndsnfs lite 
in a probate prooeeding is closely analogous to 
that of a Receiver appointed in a partition 
suit, and 8. 34 of the Probate and Administra- 
tion Aot gives ample power to the Court (o 
direct the Administrator pendente lite to do 
snob acts as may be necessary in the interests. 
(X the several parties to the prooeedings. 

Where by a will the widow of the testator 
was given a very inadequate maintenanoe and 
the two minor sons were given shares in the 
estate which were ootisiderably smaller than 
what would fall to their lot under the ordi- 
nary law of inheriiatice, held that proper 
provision should be made to afford opportu- 
nity lor the widow to ooniest as to the proper 
execution of the will on her own tehalf and 
on behalf of her minor sons. Oour Mont Daill 
V. Borada Kanta Jana, 44 lud. Cas. 667. 
Teunon and nbwbould, jj. 

(9) 8. 41. See No. 7, supra. 

(10 & 11) S. 60 — Letters of Administration,, 
lohtther can be granted in respect of part 
of estate— Probate Court, duty of—Bevoca^ 
tion to grayit — Minors — Compromise, 

whether binding on minors — Guardian 
acting illegally — Minor, whether can 
repudiate act of guardian— Estoppel, 

The Probate and Administration Aot contains 
no provision (or granting Letters of Adminis-y 
tration in respect of only a part|of the testator^s 
estate. 

An executor, who has been appointed by the 
testator for the administration of a partioulai 
fund, is competent to take ouUHrobafe limited 
to that particular fund, but where there is no 
disoretinn as to any particular fund, and where 
thet applicants apply in their oapaoity as heirs, 
there is no provision in law whioh empowers 
the CTourt to refuse administration of the whole 
estate and to limit it to a fcaotional undivided 
portion thereof. 

In a Probdte proceeding, the Court has no 
ooncern with a devolution of the property. The 
only issue before it is whether the Will has 
been provedHo bo genuine and duly executed. 

It can record a ooiitraot or agreement made 
between the parties in consideration of the 
withdrawal of the caveator’s objeotion, bu( 
it is wholly powerless to eoforoe suoh oootraob 
or ag{eemeut. 
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JPfobala and IdmlBittrailon Act (V of 1861) 

— (ConcfooM). ' 

. It is always open to a minor to repudiate 
the Act of bis guardian if it oau be shown that 
the act was clearly illrgal. 

The father of oertaia minors applied, as their 
guardian, for Letters of Administratioo with the 
Will annexed in reepeot of a moiety of an jeptate 
to whioh the minors were entitled under the 
Will. The devisee of the other half of the estate 
filed a caveat, but a compromise was ma^e 
whereby the guardian of the minors was allow- 
ed to take Letters of Administration in 
respect of a quarter of the estate. The Let- 
ters were aotually taken out by one of the 
minors who had attained majority and who 
noted as the natural guardian of the others* 
The minors sub-^equently applied for revocation 
of the Letters: 

Held, (1) that the Will having been proved 
and the objection having been withdrawn, it 
became the duty of tbe Court to grant Probate 
or Letters of Administration, aa the case might 
be, in respeot of the whole of the estate ; # 

(3) that if the guardian of the minora was 
not willing to administer the whole estate, tbe 
application should have been di<^missed altoge- 
ther ; 

(d) that no ratification by the minor who had 
attained majority could bind the other minors 
who were entitled to the protection of the 
Court *. 

(4) that the order of the District Judge 
granting Letters of: Administration in res- 
pect of 006 -quarter of the estate was illegal, 
and there was just cause for revocation within 
the meaning of 8. 50 of the Probate and 
Administration Acc, Sarada Prasad Te] v. 
Trlgnna Oharan Roy, 46 Ind. Gas. 117 » 
8 Pat.. L.J. 415. 

MULLICK and ATKINSON, JJ. 

Reference I — 1 Pat. L.J. 377, 

(12) B. 60 — Dismissal of administration suit 
on ground of limitation — Subsequent applica- 
tion for revocation of letters if barred as res 
judicata. See RES JUDIOATA. Ro. 46, 9 L.B. 
B. 373. 

(13) S. 98 (1) ‘^Furnishing annual accounts 
by executor t not vrovided for, 

Tbe provisions of 8. 98 (1) of the Probate and 
Administration ^Aot no not require the executor 
of the Will to submit acoouhis aiinually to the 
DistrioS Court and tbe order to furnish them is 
not valid Jagat Ourlaw Mazamdar v. ludu 
Shnihan Hazumdar, 44 Ind. Cas. 58. « 

TEUNON and REWBOULD, Jd. 

(14) 8. 128— Right of legatee of specific 
legacy to clear produce thereof— tntersst. See 
Wllili, No. 9. -7 L.W. 513. 

probate Prooeadlngi. * 

Probate Court, final order of, as to due 
execution of Will, efieot of— Competency to 
oontgst its validity otherwise. See Reb JUOZ* ' 
CATAi 40-a, 199 P. W.B. 1917, 


Fmlhgilonal Hfiooaduot, 

(1) Buspicion of, in oondttdt of pleader con-^ 
ducting cases*— Oaee to be decided "du merits— 
Question of professional conduct tb be tak^ up 
after disposal of suit. See OlV, PRO. OODB 
(1908), No. 338, 16 A.L.J. 64. 

(3) Conviction of pldader for keeping gaming 
house— OfiSbce relates,, to oharaoter— Pleader 
unfit for * profession. See LEGAL PbaoTI- 
TIONERS Act (1679). No. 1, (1918) M.W«N. 
847. 

Profeislon Tax. 

Munsif if oan be sf?.id to follow profession in ‘ 
the popular sense of term. See FUN. AOT 
111 OF 1911 (MUNIOIFALITIBS), No 1. 74 
P.L.B. 1918. 

Profit a prendre. 

In gross. Acquisition of. See FISHERY, 
No. 2. 14 N.L.R. 35. 

Profits. 

Transfer of .a right to, of a village aotually* 
accrued due, an assigument of ftebt, not a 
transfer of a mere right to sue. See TRANSFER 
OF Property Aot (1882), No. 4-a, 47 Ind. 
Gas. 634. 

Prohibitory Order. 

Purchase of original mortgago*debt at exe- 
cution sale by sub-mortgagee under his decree 
— Prohibitory oraer issued at his instance if 
precludes him from claiming interest due 
on mortgage. Bee MORTGAGE (GENERAL), 
No. 15-a, 21 O.C. 400. 

PromiBiory Note. 

(1) Sals of land— Promissory note as pari 
consideration— Dispute regarding title of 
land in question — Suit on pro-note— Oondi* 
tional decree — Validity, 

Where a purchaser of land gave to the 
vendor a pro-note as part of the oonsideration 
and where a suit was filed against the pur- 
ohaser by n third party claiming the land in 
question, held that tbe purchaser was equitably 
entitled ko bo protected by a conditional decree 
iu a suit brought by the vendor of the land on 
the pro-note as the vendor’s title to the land was 
in jeopardy in another suit. ParxQiaelvam 
Plilal Y. Subbaya Nadar, 43 Ind. Cas. 551. 
SPENCER and SRINIVASA AIYANGAB, JJ. 
References :—Milligam v. Cooke, (1808) 88 
E.R. 884, Appr, 

(2) Pledge of. Validity of, 

« A proimsHory note may be the subject of a* 
pledge. Mamea Bros. v. Sallayjee, 46 Ind. 
Cas. 609. • 

Young, j. 

(3) By executor ysuit on— Executor* s righi of 
indemnity— Creditor* $ right of subrogatkn 
— Whether can be enquired imio when not ] aa^ 
pressly pleaded, Amraalu Ammal v, Namaj^l 
Ammal, 23 M.L.T. 891>-83 M.L.J. 68 l «7 
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tMmbMNqr (dsMolwfaiO. 

79>»(191D 1I.W;N. ho- is Ind. Om. 
m ate Flute rut, loir. Ooi. tss. 

(4) jPotelM of amount duo not Umuftrabk 
by Maorwimn^Nigotiabls Instrununiif 
Ac% iXXVl of 188^. St 56. 

Bold, that the objoofPof 8. 66 of the Negotia- 
ble iDStruments Aot, XXVI of 1881, ia simply 
to prevent a promisaory note from being 
tsansferred for a portion only of the sum at the 
time due thereon, but thereiia no bar to endors- 
ing over or traneferring whole of the balanoe 
pa]/bble under it. Jat Ghand v. Aardav Blngh, 
160 P.L.B. 1917«6 P.W.B. 1918»44 Ind. 
€a8. 264* 

JOHNSTONS, O.J. 

(6) ‘Opoument in which no date for payment 
is fixed if a. See ACT II OF 1910 (PAPEB 
OUBBBNOY), (1918) M.W.N. 177. 


Pfovittelal laiolytiiey let (111 of 

^ ; i 

the oase, ooold be interfered with by (to 
District Court only under the provisions ol- 
B. 46, which, in the matters therein dealt with*, 
subordinates all other Courts to the Distrlot 
Court or under the powers conferred by ilia 
Code Procedure in regard to civil suits 

as provided in 8. 47. 

That no appeals lay against the order of the 
^Subordinate Judge declining to take aotien 
against the insolvent under 8. 43 (2) (a). 

Per Notobould, JT. — The word ** Court ’* in 
8. 43 of the Act does not mean the Court of 
original jurisdiction only, and the Distriot 
Judge's order in this case was an original and 
not an appellate order. Dlgendra Ohandvu 
Basak v. Ramanl Mohan Goawaml, 22 O.W. 
N. 958. 

TEUNON and NBWBOULD, JJ. 


(6) Execution of promissory note by two 
promisors — Promisee a benamidar for one pro- 
misor—Suit by promisee on note if maintain- 
able. See Ben ami TBANS actions. No. 5, 24 
M.L.T. 6Q2. 

(7) Executed in Nizam’s territories with 
British stamp affixed thereto — Bight uf suit on 
such note in British Courts. Sea JUBISDIC- 
TION (GENEBAL), No. 3, 20 Bom. L.B. 464. 

Property Protection dot. 

Bee ACT XIX OF 1841. 

Proprietary Estates Village Services. 

Bee Mad. Act 11 of 1894. 

Proprietary Rights. 

Acquisition by grove holder of superior 
proprietary rights through iuheritnnoe — 
Auction sale of superior proprietary rights to 
third person — Auction sale whether affeots also 
rights of grove-holder in grove. See VENDOR 
AND PUBOHASEB. No. 9, 21 O.C. 263. 

Provincial Insolvenoy lot (111 of 1907). 

(1) Bs. 3, 43, Subordinate Judge invested 
with jurisdiction under S, 3 declines to 
take action under B. 43 (2) against insol- 
vent-^ Whether appeal lies to District Judge 
against the order under 8, 46 — Creditor, 
if an aggrieved person . . 

The appellant wa^ adjudicated an insolvent 
by a Subordinate Judge invcsttd with juriedio- 
tion under the proviso to 8. 3 of the Provincial 
Insolvenoy Act and thereafter certain creditors 
of the insolvent made appliorftions before the 
Subordinate Judge to the effeot that Ine insol- 
vent had ooDoealed certain properties and pnay- 
ed that he should be punished under 8. 43 (2). 
The Subordinate Judge after hearing the 
oreditnrs and vhe insolvent rejected the appliba- 
tions, whereupon some of the creditors applied 
to the Distriot Judge ^ho, after examining 
Witnesses on both sides, sentenced the insolvent 
to ifytoe months* simple imprisonixfint. 

. nel4» TuiHon, J^**The orders made by 
4be Babotdioate Judge, while he has seisin of 


Reference : — (a) 40 M. 630, F. and Diet, 

(2) S. 5 — Petition to he declared insolvent^ 
t Dismissal of petition, grounds for^When 
petition should be granted. 

The mere fact that a petitioner in insolvency 
has transferred his bouses to his son, is no 
ground whatever for refusing to declare him an 
insolveul if he fulfils all the conditions laid 
down in the Act. Kara Rakha Mai v. Naiaf 
i Mai, 52 P.B. 191B»127 P.L.B. 19l8«46 Ind. 
Cas. 435. 

SHAH Dm, A.C.Jt 

Reference 44 0. 535, P. 

(8) 8s, 5, 15, 16^ilppltcafton to be adjudioa* 

I ted insolvent^ Rejected as premature — Order 
I illegal. Net Ram v. Bbagirath, 15A.LJ. 886 
»40 A. 75 — 43 Ind. Cas. 160. Bee Final Part, 
1917, Ool. 26. 

I (4) 8 , 6 (31— Psfifioitsr to be declared ineol- 
I vent - Dismissal of petition bn the ground 

I that petitioner was we.ll able to pay hio 

debts and that hts intention teas to defrastd 
creditors— Material irregularity — RevieioH, 

I The petitioner alleging that bis liabilitiee 
I amount to Bs. 3,450 while his assets were only 
I Rs. 1,580, applied to be declared an insolvent. 

I It also appeared that be had been arrested Iq 
j execution of a decree for the payment of money/ 

I His application was dismiBse^ on the ground 
i that he was well able to pajb his debts and that* 
j his intcntiou was really tu defraud his oredi- 
{ tors, field thai, as the deb^ of the petitioneiC 
j amounted to more than Bs. 500 and as be had 
be|!U arrested in execution of a deoree, he was 
I entitled to present an insolvenoy petition undec 
I ols. (a) and (6) of 8. 6 (.3) of the Provincial 
i Insolvenoy Act. and tbaii the Courts beloW 
acted with material irregularity by not gr'ant- 
' ing the petition (a). Mehr Singh v. Dayanaiiil 
! Gollege. 27 P.B. I9i8»:il6 P.L.B. 1918-49 i 
I P.W.B. Idl8-14 Ind. 0.8. 850. 

I Broadway, j. 

Sefmnoe) (a) 38 P.B 1916 ; 11 lad. Om. . 
I 746, F. ; 7 Ind. Om. 39, 691 (6941 ; 89 la$.-. 
I Cm. 746 and 199 ; 6 Ind. 0.9, 870, B. 
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•^iContinued), • 

(5) 8a, 6. 15, 16— P«^i7ton for inaolveney*^ 

Petitioner examined and evidence taken^ 
Caae adjourned-— Petitioner absent on 

adjourned date— Petition dismissed for 
want of prosecution— Order illegal. 

On ft debtor’s petition of insolvency presented 
under 8. 6 (3) of the Frovinoial Insolvency Act, 
the duty laid upon the Oourt, aftor completing 
the neoespary enquiries, is to come to a decision 
ou the various matters spoken of in 8. 16 and 
either to dismiss the petition or to make an 
order of adjudication. There is no warrant in 
the Act for dismissing such a petition for want 
' of prosoontion, if 'the debtor does not appear on 
a subsequent date, when the Oourt, on a pre- 
vious date, bad examined the petitioner and 
taken some evidence. Lakshmioaralu Dube 
V. KUhun Lai, 16 A.L.J. 703»40 A. 666»46 
Ind. Cas. 733. 

BANEBJI and PlGGOTT. JJ. 

(6) 8. 16. See Kos. 3 and 5, supra. ^ 

(7) 8, 16— Insolvents right to sue after 
adjudication — Whether he has any right of 
suit for property acquired after adjudica- 
tion and before Official Receiver's interven- 
tion, 

A person who is an undischarged insolvent 
at the date of suit has no rieht to sue, even if 
the Official Receiver’s permission is given. 

' When property becomes vested in the Official 
Receiver under 8. 16 of the Provincial Insol- 
vency Act, the insolvent is ipso facto divested 
of the same, and has no vested interest until 
restored after administration. 

Obiler. — The right to sue in respect of pro- 
perty acquired after adjudication and before 
the intervention of the Official Receiver appears 
to be for the protection of third parties dealing 
with him bona fide and for value. Subbavaya 
Ohettlar v. Papathi Ammal, (1918) M.W.N. 
369 - 7 L.W. 516-46 Ind. Gas. 339. 

AYDICIG and PHILLIPS, JJ. 

References 3 B. 437 ; 32 Ind. Cas. 667 ; S3 
Ind. Cas. 813, F.\ 30 M. 146, Disf.; 31 M. 
493. R. 

(8) a, IG (3)ro?. \a)—Civ. Pro. Code (Act V 

of 1908), 8. 60— Application praying half 
salary of insolvent be attached rejected — 
Rejection of application illegal, ^ 

When aij appropriation of tb« income bf an 
insolvent is made for tb^ benefit of creditors, 
the Oourt usually acts on the principle of giving 
to the creditors the surplus after allowing 
sufficient portion thereof for his proper main- 
tenance according to his position in life. The 
statute-law of this country fixrs this amount by 
8., 60 of the Civ. Pro. Code read meti 8. 16 (3) I 
4 >f the Provincial Insolvency Act. Consequently 
aU' prder^ rejecting a creditor’s application 
praying for the attachment of half the salary ; 
of an insolvent on the mere ground that his ' 


Pvovlnolal Inietvanep lot (III ot 1M7) 

—(Continued). • # 

pay is not large enough to allow half of it being, 
attaohed.'is illegal. Devi PraiaU v. J. A H. 
Lewis, 16 A.L.J. 107 -y 40 A. 313-48 Ind. 
Gas. 984. 

Bafiq, j. 

RSferenfes 18 C-W.N. 1052 ; 38 Ind- Cas, 
410, F. 

id) 8s, 16, 18— Court has no potosr to call 
upon in^lvent's debtor to deposit amount 
due before proceeding under 8, 16 or 18 of* 
the Act, * 

Where a party applied to be declared an 
insolvent, under the Provincial Insolvency 
Act, the Court, without making any order of 
adjudication under 8. 16, or for the appoint- 
ment of a Receiver under 8. 18 of the Act, 
directed a debtor of the insolvent to deposit 
the amount alleged to be due to him, heldt 
that the order was ultra vires and should be' 
set aside. Ganpat Wanjarl y. Amrita, 44, 
Ind. Cas. 637: « 

8TANYON, A.J.C. 

(10) 8s. 16 (s), 18 (3)— Properly alleged to he 
held by stranger in benami for .insolvent if 
may be recovered without suit— Judge's 
power to order inquiry by Receiver. 

Where a creditor of an insolvent alleged that 
certain Government promissory notes were 
being held by insolvent’s brother in benami for 
the insolvent and the insolvent’s brother denied 
that the insolvent had any title to the Govern- 
ment promissory notes and alleged that they 
were his own property ; and the Judge called 
for a report on the matter from the Receiver : 

Held that it was open to the Judge to direct 
the Receiver to enquire and report to him for 
his own information. 

That, on receipt of such report, it was for the 
Judge to consider whether, upon the facts before 
him, he should direct the Receiver to bring a 
suit in order that the question of title may be 
decided, or whether the case is so clear (that is 
to say, the title is not really in dispute) that it 
can be dealt with in the insolvency without the 
necessity of a suit. If the question of title be 
serionsly in dispute, tbe Judge should direct the 
Receiver to bring a suit to have the question 
determined. Satya Kumar Mukevjea Y. Tha 
Manager, Benares Bank. Ltd.. 33 0-W.N* 
700-46 Ind. pas. 335. 

T^ALMBLBY and GBEAVKS, JJ. 

* Reference 37 A. 66. R, 

, (11) 8d 16 (61. 86—VoluntUry transfer — Order 

of adjudication— Relating back^ 

By virtue of 8. 16 (6) and 8. 36 ot the 
Provincial Insolvency Act the order of adjudica- 
tion relal^ back to and takes effect from jihe 
date of presentation of tbe petition for adjudicil^ 
tion BO as to avoid voluntary traDSiere made 
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PiDvIaalBl ImolvtiMf JLcI <111 of 199f) 

Witliin two yeitfB before the presentation of the 

S atition SADkaranarafiraQa Alyar y Alagtrl 
Jjrar, 24 M li T. 149-35 M.L J. 29b-8 
L.W. a81>«U918> M.W £1. 487. 

Oldfield and 8 ai5asiva aiyae. jj 

B^ferencss — 42 0 38% ; 9 Pat D J 101, 
disuHted from, 

<13) S. 16 See No«>. 3 and 5, supra 

^ <13) S 18 — Deoree^obtained hyinstlvent befotts 
bankruptcy Attachment of dctnc by aeeree 
holder of insolvent before bankruptcy — Whether 
such decree h*ilder can ex* cute derree ~ JS/fect 
oi vesting vrder Dambar Sln^h v Munawar 
All Khan. 15 A L J 877-40 A 86-43 Ino 
Oae 139 See Final Part, 1917 Col 31 

(14) 8, 18 (3)— Crsdi^cr alleging property of 
tnsolveni 6stnp kept in Benami by his wife 
— Court %t may aummaiily enquire into 
« allegation^ Proper procedure— Court to 

authorial^ Receiver to *ue on creditor putting 
him m funds and indemnifying him for 
costs. 

Where a* oreditor of an insolvent applied to 
the Dtstriot Audpe oomvlainiop; that the losol 
vent bad oonoaUed certain properties bv having 
thorn vested m the n krne of his wife and prayed 
that certain persons rind the insolvent ai.d bis 
wife be examined in regaid to the matter 

That auoh a summary inquirv is not 
supported by any provision of the FrcvinoiU 
InsoJvenoy Aot ; and the Judge was right m 
refusing to order such an inquiry. But the 
oreditor could not be told to bring a suit for 
title against the alleged benamtdar. The pro 
per procedure was for the creditor to apply to 
the Court to direct too Reaeiver to luatituto and 
continue a suit againac the wife of the insolvent 
to recover the property ui question making it a 
condition preoe lent that the oreditor so apply- 
ing put the O&oial Receiver in funds and 
properly indpmmfviug him against the costs of 
the suit, and the Court should mik «uoh an 
order if in its opmi m the creditor hks a prima 
facte case. Joy Chandra Dae v Mahomed 
Anilr,33CW.N. 702-44 Ind Cas. 143, 

Fletcher and N R Ghattbbjba, jj. 

(15) 8s, 18 (9) and 20— Transfer by insolvent 
challenged at beuami — Judg^ if may order 
transferee to be dispossessed without suit — 
Judge if may direct Receiver tnsAvenVs 
properties to hold a judicial inquiry— 
Receiver may report aamimstratively — 
Judge when he directs a suit should order 
creditor to put Receiver in funds and 
indemnify him. 

Where a traoefer, dated the 16th March, 
1918, by a person who was. adjndioated an 
insolveuton 11 tb February. 1916, having been 
attacked in the interest of bis oreditlbrs as 
henamt, the Judge ordered the H oeiver appoint- 
^tatakebtar the insolfent’s propertiea (who 

^ 99 


PfOTlttolkl iDielvenoy Aot (111 of ilOf) 

— -(Oonfenued). 

was not the Official Receiver anpointed by tto 
Local Government uuder 8 19 of tho Proviuoiu 
‘Inaolvenoy Aot) to ei quire and icpr^rt. and the 
Receiver after holding an enquiry of a judiotal 
oharaoter submitted hia report, which however 
the Jtffige did not accept but diceoted the 
inquiry to be re-cpened in Court 

Rtld — That tho duties of an ordinary 
Receiver under 8 30 of the Aot are executive m 
their oharaoter and the Receiver is not a Judicial 
Offioer and has no junsdiotion to make any> 
thing in the nature of a judioi il inquiry. 

8 18 (8) of the Aot is not intended to 
authorise the removal of any person whom the 
insolvent himseif could uo» remove without the 
aid of legal proceedings. 

When the benami oharaoter of the title le 
admitted or W) enthe veil is transparent, and 
the insolvent la in Bubstanti*! benefioial pos- 
be|8iuD, the Court may order the delivery of the 
property to the Receiver. But where the 
alhged bt^namidar is m posaossion claiming 
adversely to the insolveni, than any claim 
made by the Receiver or the oreditor that the 
property Is realfy the property of the insolvent 
can only be nnforoed by suit in the regular 
Courts 

•4 

The Couri may direct an administrativa 
inquiry by the Receiver for the purpose of 
iniurmiDg his mind and deciding what action 
should be taken, and if in the result he is of 
opinio 1 that a suit should be brought, he 
should mak'> the order on terms requiring the 
oii^ditor at whose instance the suit is directed 
to put the Receiver in lands and indemnify 
him against the costs of the snit Nllmonl 
Ohoudhary y. Durga Charan Choudhury, 33 
OWN 704-46 Ind Oas 377 

RICHARDSON and WALllfSLBY, JJ 

References —37 A 65 , 15 O W N 953, 330. 
W N. 335 . 32 C VV.N 700 702 , 39 A 633. B, 

(16) 8s 19 (3), 30 22 and 47 -Official 

Receiver^ sale by ^Application by purchaser 
to lemovs obstruction by third party— 
Jurisdiction of Court to remove obstruction 
— Suit fa set aside order — Marnfainabtfify 
—Frame of suit—Civ, Pro, Cf>de,JO, XZI, 
rr 97,98, 

An order passed oy the District Court ^n the 
appiipatioii bv a purchaser of the insolvent’s 
properu from the Official Receiver directing 
a thutf party claiming title to tho property, to 
del v r ssmn of tho s ime to the purohaser 
13 witbnnf junsdiotion Neither 8 47 of the 
ProMooial itisslvency Act nor 0 XXI, rr. 97 
and 96, Civ Pro Code, have any applioation 
to Ruoh an order (a). 

A suit by the ptriy m possession against the 
purchaser to establish his right is maintain- 
able (6) 

Per BakewslU J -**8, 18, ol 3 of the Provin-i 
oial Insoivouey Aot ie not intended to oonfet 



m THBI OURttBlIV Qfoaz. 1918. «8» 


ClMwfa«ial liiMlmaflr iat UU At 1909} 

— (Con^infMd). 

Jurisdiotion over a pecson against whom the 
iOBolvaat had merely a tight enforoeable by a 
Bait. 

Per Bakewell, J » — The decision of the Dis- 
trict Judge in (he proceedings in insolvency is 
not binding in tibe suit. 

Pet Krishnan, J.-Under S. 18, cl. (3) of the 
Act, the Court has power in a proper proceeding 
instituted before it by the Receiver, to enquire 
into and decide on the merits of an adverse 
claim for possession set up by a third p^rty. 
But a purchaser from the Receive! cannot 
come in nnder S. 18, ol. 3. 

Per Kriahnan, i/.— It may be that it was open 
to the third party to have the order set aside 
by the High Court, but he was not bound to 
do so and hence the suit is not barred. The 
fact that the third party did not plead to the 
jurisdiction would not give that Court juris- 
diction nor would it amount to an eleotior% by 
him. 

The cause of action for such a suit io the 
threat of the defendant to obtain possession of 
property by irregular proceedings and the 
prayer of the pUiut should be for a declaratioq 
of plaintiff’s title and for an iojunofeion. 
Maddlpotl Peramma v. Gandrapu Kvtsh- 
sayya. 8 Ii.W, 136«24 M.L.T. 106=*(1918) 
M.W N. 479 =>47 Ind. Cas. 308. 

BAKEWEIiD and ERISHNAN, JJ. 

References (ai 6 L.W. 694, B. (6) 40 
1173 ; 39 A. 626, Dis. 

(17) B. 18. See Nos. 9 and 10, supra. 

(18) S. 20. See Nos. 15 and 16, supra- 

(19) 5. 23— /nsofn^nrp— Properfp taken by 
Receiver as insolvent's properly-^ Objection 
of third person claiming title thereto^ 
CourVs decision that property belongs to 
insolvent-- Suit by third person-^ Suit 
maintainable. 

Where, a plaintiff does not complain of any 
Act of the Raoeiver in in <^0170007, out com- 
lains that the Court ezeouting the decree, 
eld by a certain person against certain insol- 
vents, disalkcwed her objection and decided 
that the proiibrty attached belonged to the 
insolvents and not to her. held that the suit is 
not barred by 8. 33, Provimial Insolvency Act. 
Mohoi V. BalJ Nath. 16 A.L.J. 456-40 A. 683 
-46 lod. 048. 391. • 

BIOHABDS. C.J- and BANBRJI, J. 

Beferenees 15 A.L J. 49. F. \ 36 A* 8, List. • 

‘ (30) 8. 83— Power of District Vlourt to ioter- 
lera with contract made bv Receiver. Bee OIV.* 
Pro. Gods (1908), No. 349. 7 D.W. 406. 

' (90 a) 8. 39’^Applioation nnder, by third 
ptrsoD for propifiy taken potaasaion of by 
BmYer— LlmltaGofi, (or-^Meaniog of **Bg- 
gftawod.** Mo. 11, 47 lad, 

Chii«'^8d« • ' 
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— {Continued), 

(31) Qs, 23. 38— Cfo. Pro. GoAe (dot V pf 
1968), S. llSvidenee Aet, 8- 41— Qteilfi (0 
property attached by Receiver tn •nacfoBiiey— 
Adjudication by Insolvency Court-- Subsequent 
Civil suit for same* relief, bar of, Pltavam ¥. 
Jujhar B^h, 33 Ipd. Gas. 798—16 A D.J. 
661-39’ A. 6i6»43Ind. Cas. 673, See Final 
Part, 1916, Ool< 47 and Pinal Part, 1917. Ool. 
32. 

(32) S. 92. 3»e No. 16, supra and l7o. 37, 

infra, , 

(23) 8. 2^3— Attachment of prop^ty—Judg^ 
ment debtor subsequently adjudicated ueeoU 
vent— Attachment imperatxve^'—Pro^tof 
vests in Receiver— T joq'os standi to maintain 
appeal. 

After an adjudication in insolvency, an 
attachment of property ihough made before 
the adjudication, Cbases to have any effect, and 
the prop'^rty of the iuBolveut vests in the 
Receiver wi'o is the porson tef maintain all 
proceedings. 

Where no Receiver is aoiually appointed the 
Court is the Receiver under 8. 33 of the Pro- 
virtoial Insolvency Act. Goblnd'Dai v. Karan 
Singh, 16 A.L J. 38 = 40 A. 107 A3 Ind. Gas. 
672. 

RICHARDS, O.J. and BaNEBJI, J. 

(24) S. 33. See No, 31, supra, 

■ 

(26) 3s. 24, 26, 36— Official Receiver, fram- 
ing of schedule by— Nature of enquiry held 
before framing schedule— Order of Receiver, 
if final— Suf' sequent application by Reeei- 
, ver to expunge name of creditor previously 
entered— Court if may entertain applica* 
tion. 

The power dfdegat«d to the Official Receiver 
under the provisions of the Provincial Insol- 
vency Act, is to frame the sohednlo after an 
ex parte examination of the evidence tendered 
by the allegid creditors, and, in doing so, he 
does not decide judicially or flcally upon con- 
tested olalms. Where an Official Receiver 
upon the claim of the creditor of au insolvent 
to rank as a secured creditor under an hypothe- 
cation bond, disputed by another creditor, 
decided that the bond was supported by consi- 
deration , but hfs suco«>fl‘’or in offioe impeaohedL 
thp transabtion notwithstanding this deolaion, 
held that the action of the Official Receiver 
amounted only to an entry of the name of the 
creditor in the scbednle of oreditorB dudec 
B. 94 and did not prealude the Court from 
entertaining au applloation by the Receiver 
under Ss« 36 and 36 to ezpnnga the entry of the 
creditor's nameirom the schedule. 8. K. VoM- 
doBO Kadlpsbav Mavalkaa y. Thu OJBMal 
ReBilyfV, Tlanayolly, 41 If. 80»45 Ifid» Oai« 
67. 

OLHflBUD and BAKawffCiIii JJ. * 
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(96) B. 96f .806 No. 96. supra and. No. 87, 
4n/fA 

• 

(36-a) $i, 34. 85 and ^l^AppHeability of 
8$» 84 and 35 •^Suyi ’due bp Dtatrici Board 
to debtor t Attachment of, before iudgment^ 
Inaoivenep petition* ffiling of, by debtor^ 
•D^oree in suit and precept directing pay^ 
ment bp Diitrict Board to decree holder-^ 
Injunction to stop papment, Validity of^ 
Jhfunction, Oonditions neceaegry for issue 
of --Civ Pro. Code (1900), O. XXXIX, 
r.l, * 

In a suit iDstituted by the appellant against 
|he respoadeat in August 1916, the amount in 
*lhe hands *of the District Board was attached 
on 95th Beptembec 1916 before delivery of 
judgment. On the 2nd June 1917 the appellant 
got hiq decree and on the 6th in eiecution of 
the decree a precept was issued directing the 
District Board to pay over to the d'^cree-holdar 
dhe amount m deposit at the credit of the 
debtor and dhe precept was received by the 
District Board that very day. In the mean- 
while, the respondent filed, on the 12th April 
1917, an iusolvoncy petition before the District 
Judge, and having appl*ed on the 17th June 
1917 to th*0 District Judge for an order of 
Injunction directing the Qistn. * ^rd to stop 
payment, au injunction was issued as prayed 
for. In an appeal by the objector against the 
order of injunction : 

Held^(\) That the order upon the District 
Board was without jurisdiction, inasmuch 
as (i) no injunction could issue against a person 
not a parry to the proceeding and (ii) as also 
the oiroumstanoes enuiuerated in r. 1 of 
O, XXXIX of the Civ. Pro. Code (1908) as 
requisite for the ispue of an injunctioo did not 
exist (a). 

(9) that justice, rqnity and irood oonscianoe 
did not warrant the deoroe-hnider, who had 
instituted his puit long before the losolvenoy 
petition was filed, should be kept out of his 
money (b), 

(3) that 8^. 34 and 85 of the Insolvency 
Act had nothing to do with the present case 
where no adjudioation of insolvency had been 
made nor a Receiver appointed, and 

(4) that, from ths time the District Board 
was directed to p ^y the money to the docreo- 
holder, the money bocima the decree-holder’s 
money and the District Board mecp trustees on 
behalf of the deoree- holder (e). Ram Saodep 
8al V. Ram Dheyan Ram, 8 Pat. L.J. 456*-i46 
Ittd. Gas. 924. 

MaLIiIOE and THORNBlIiIii JJ# 

Rejfmnees 11 O.L.J. 435, Biat, (5) 15* 
AJjj> 478, approved, (c) iBInd. Oae. 84, Dtaf. 

(96*5) S« 85. Bee No. 96-a, supra. 

< 17 ) 5 . 66<-!P^0Sidlfip gusiBontng transfer 

* ^nns. 


m 

Bi««lii6(al Intelmpj A6C (111 $£ i9t|5 

— (Ooitfinusd). 

In a case arising nnder 8. 86 of the Proviia* 
oial Insolvency Act, the burden of proving that 
the transaction impugned was carried out In 
good faith and for valuable oonaideratioo is oa 
the transferee (a). Baeiruddin Tbanadae v, 
Heklaa BibI, 99 C.W.N. 709»44 lad. Oae. 
915. 

Riohabdbob and BbaoHOBOFT, JJ. 
References (a) 19 0. W.N. 865 ; 39 A. 95, R. 

(28) 8. 86— Annufmsnf of a fransfer— Noftes 
to transferee necessary. 

When a question arises whether a transfer 
should or should not be annulled under/ 8. 86, 
it is requisite that the transferee should have 
proper iiotioe that prooeedmgs are contemplated 
under that section and a proper opportunity to 
put bis oaqe before tbn Oourf. Jugalpada Ontt 
y. Gaoeib Chandra Pal, 44 lud. Cas. 168. 

I Richardson and bbaohoroft, jj. 

(39) 3, 33-— Applicability of section to trans- 
fer made two p^ars before adjudication of 
insolvent. 

Whore transfer of property is made more 
than two seirs b'^f^e the btinsferor was 
adjudioi'^ed an ins'ilvent. S. 36 of the 
Provincial Insolvency Act has no anplioation* 
Amina Khatum v. Nafar Chandra Pal 
Ohoudhury, 45 Ind. Oas. 180. 

TBUNON and NBWBOUDD, JJ. 

(30) 8s. 36. 37, Applicability of ^Mortgage of 
insolvent's property, validity of —Bona fide 
transfer for valuable consideration, 

N mortgaged certain property to C, and 
absconded immediatelv after the registration 
of the m )rlgaga-de^d. On the petition d his 
or^ditoFR, he was declared an insolvent. The 
Receiver in insolvency anplied to have the 
mortgagoloO declared void and fraudulent, 
under Ss. S6, 37 of the Provincial Xnsolvenoy 
Act, 

Held, (1) that the mortgages not being a 
previous creditor. 8. 37 of the Provinoial InscU 
venoy Act had no apolioability to the case ; 

(3) that under 8. 36 of th» Aot The mor4. 
gagna was entitled to sh'‘w ^hat he was a bend 
fe 1 ioijmb*iuj3c for v«laable co'isid!9i*ation. 

Olrdharl Lai v. Sarah Kllhen, 138 P.W.B. 
I918r46lod. Oas. 667. , 

BaOTT-8MlTH, J. 

(31) 8. 36l» Sae Noa. 11 and 95, supra. 

(3S) 8. 87. Bee No. 30, supra, 

(38) 8a, 46, 44, 63— Court’s vowsrs under 8, 48 
to punish insolvent for miscondue* if should 
be invoked only at stage of disehargs. 

The ordinary procedure contemplated by the 
Aot no donbl is tliat a debtor ehdold, after he 
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— (Oon^tnuad). * 

has been adjadioated an insolvent and his 
ABBSts have been dealt with, apply lor a die- 
oharge and be discharged; and where an applica- 
tion for discharge is made, that is the proper 
time to punish misconduct by a debtor. But is 
is going too far to say that the insolvent can- 
not be punished for dishonotik^ if hu ictila'to 
apply lor his discharge. Under S. 43 of the 
Pcovinoial Insolvenoy Aot, the Court’s powers 
in this master can be put in motion at any 
time by a creditor and the Courtis then bound 
to consider whether the debtor has made false 
entries in the inventories or lists or oomniittod 
any of the other wronsful acts sot out in that 
section. Ko Beln Wa y. District Ooart, 
UiC.E. 3rd Qr.i p. 97. 

SAUNDERS, J.C. 

Beferenee ; — 10 Bur. L.T. 25, Dist^ 

(84) 8. 43. Bee No. 1, aupra> 

4 

(36) 8. 44. Bee No. 33, supra. 

(86) 8. 46 — Appeal under seetion-^ Application 
of 8. 6 of Act IX of 1908 — Bevieto when 
sufficient cause. 

Seldt that the provisiAs of S. 5, Limitation 
Aot (1908), apply in computing the period 
prescribed for an appeal under 8. 46, Provincial 
Insolvency Aot. Although the Provincial 
Insolvency Aot is a special law within the 
meaning of 8. 39 of the Limitation Aot, yet, 
as it is not in itself a complete Code, there is 
nothing to prevent the application thereto of 
the general ptovieions of the Indian Limitation 
Act, which do not affect or alter the period 
prescribed by a special law, but only the 
manner in which that period is to be 
computed la), 

JSBBdf also, that the time occupied in prose- 
cuting a review is to be excluded under 8. 6, 
lAmitatioD Aot, if the appellate Court oonsiders 
that there was a ground for review, and the 
review proceedings were sufficient cause within 
the meaning of 8. 5, Limitation Aot. Waryam 
eingh Y. Vadhava, 88 P.W.B. 1918->87 
P.L.B. 1918»69 P.R. 1918-46 Ind, Oae. 686. 
BC0TT-S)^1TH, J. 

Befo'eitee, i-^a) Si A. 496, F.; 86 A. 410, 
Dist. 

» 

(37) 8s, 46 (1), 22, 36 12)'^ Appeals unden the 
Act — Last d/ip for preferring appeal Jtetng 
dies non — Computation of period fixed for 
appealing. Principled governifig---Oeneral 
Clauses Act, 8s, 9, lO~Peftfion to District 
Court agninst Official Beceivdr's ordert if 
appeal*-- Limitation Act, 4. 

B. 46, ol. 4, merely declares tba^ ninety days 
gball be the period of limitation for appeals to 
the High Court, without specifying the method 
oil cdtcputing that peHod. 

Though 8. 9 of the 'Gsncrgl Olanses Aot does 
^bt dlMotly apply to S# 19 Of the ProYioeial 


PYOYlnelal IsiolYhiicy Ac| (UI of 190|^ 

— (Concluded). * . 

Insolvency Act, the Ocurts mosil Apply tbe* 
general principle contained in 8. 9, under whioh 
the day, on whioh the ast appealed against is^ 

done, is to be excluded. 

!• 

If the period of ninety days, fixed for appeals 
by 8. 46 of the Proeinoial Insolvenoy Act, 
expires ofi a dies non, then it must be exoladed 
under 8 10, General Glauses Aot, and fii is 
unneoessary to resort to 8. 4 of the Limitation* 
Act for this purpose. ^ , 

An application to the District Court to takU- 
action under 8. 26, ol. (2) of the Trovinoial 
Insolvency Aot, not being an appeal against 
any order passed by the Official Receiver, is not. 
governed by the 21 days rule in 8^ b3 of tha^ 
same Aot. Chavadl Ramaaamla Filial Y. * 
Yenkateawara Alyar, 35 M.L.J. 631. 

SPENCER and KRISHNAN. JJ. 

(38) 8s. 46, 47 — Appeal in insolvency proceed- 
ings — Memorandum of objeetiona, Beapond-^ 
ent*s right to file — Appeal out of fims^ 
Memorandum of objeetiona if tarred also— 
Civ, Pro. Code, O. XLl, r. 32. 

A respondent is entitled to file a snemoran- 
dum of objections in an appeal agpinst a deci- 
sion under the Provincial Insolvency Aot (a). 

Snob a memorandilm of objeotions cannot be 
heard after the appeal is dismiesed as presented 
out of time 16). Alagsppa Cheitlav v Chokka- 
llogam Chetty. 36 M.L.J 236-24 M.L.T. 187 
-(1918) M.W.N. 688-8 L.W. 940-41 M. 904. 

WALLIS. C.J., SADABIVA XlYAR and 
Bpenoeb, JJ. 

Referencea fa) 29 B. 514, R. (6) 10 A. 687. 
Appr, ; 19 M.L.T. 86, overruled. 

(39) 8. 46. Bee No. 1, supra, 

(40) 8, 47, scope and extent of --If empowers 
Judge sitting in Insolvency to decide^ by a 
summary proceeding, guestiona of title— Order 
by Judge directing aehvery of possession of pro* 
perty to Official Receiver's vendee— If can be 
justified aa one made in execution— OfficM 
Receiver— Status and powers of, Oontapatll 
Naraitoohayya v. Malapatl Veepavaghavulu, 
6L. W. 694-(I9l7) M.W.N. 857-41 M, 440. 
See Final Part, 1917, Col. 41. 

(41) 8. 47. Bee Nos. 16 26-a and 38, 
supra, 

(4Sf) 8. 63. See No. 83, supra. 

t 

Provlnolal Small Gaoia Courts Aot (IX of 
1887). 

(1) Ss. 5, IS'- Special Courts oonstituted 
under*— Courts vested with Small Cause Court , 
Jurisdiction —’'Court of Small Causes’* in 6. 84«. 
Civ, Pro. Code (1906), 8.24, Meaning, of«* 
Bengal,* N.W.P. and Assam Civil Courts Aot 
(XII of 1867), 8. 26. See BMAZdi OaDSH 
COURT, No. 8. 27 461 . * 
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9ff«vlniilal Smal^ OaaUi Qaattn lot (IZ of 
f887)*(OonStii«Ml). 

(ha) Ss. 15*, 16-- HottM rent and ground rant, 
diatinaiion batufeeir^Suit to recover Math- 
arfa'-JurMic^ton of^Small Cause OourL 

A Court, to satisfy * ilielf whether it bos 
/Juriadiotioo to try a oase, should ezamioe the 
plaint and deoide on the plaint and ndb on the 
written statement. 

I7he distinotion between a house rent and a 
' ground rent lies in the fact that if ^ lessee takes 
^ parcel of land and then builds a house upon 
it, the rent that he pays to bis lessor is a 
. ground rent ; if, on the contrary, the lessor 
builds the house and then lets house and land 
Aogetheri*t^e rent is hoase rent. 


Pravlaelal Small OaaM^Oaarta S«i (ESW 
1887;— (Confinned), \ 

in the property according to the MahomedliiA> 
Law. The daughter having purchased thii^ 
Hbares of the sister and one of the brothers, her 
share was augmented to 8/10 and the other, 
brotljer’s share was 9/10 in the property. The 
daughter paid oil the debt due to J, and then 
brought a suit in the Small Cause Court against 
the brother for contribution, the brother being 
liable for 3/10 of the debt proportionately to 
his share : — Held that the suit was ooguizable 
by the Small Caur.o Court and Art. 41 to the 
Small Cause ('oarts Act did not exclude it 
from the oognizanoe of the Court. Mahmud 
All y. Tamiz-un-Nliia Blbl, 16 A.L.J. 787 
47 Ind. Caa. 842. ^ 


Whether the levy of mutharfa is regarded as 
a rent or a tax, a suit to recover it is ongnizable 
by a Small Cause Court. Earnest Hylne v. 
Nathu Sundl, 44 Ind. Gas. 887 » 4 Pat. L.W. 
918. 

* BOB, J. 

(9) 8. 16. See No. 1 and 1-a, supra. 

(2-al S. * 23— Truns/sr of a suit from Small 
Cause side to the ordinary side of the Dietriet 
Munsifs Court — Effect — Appeal, 

A suit to recover damages for the appropria- 
tion^ of a jack tree was instituted on the Small 
Cause Court side of a Munsif’s Court. The 
Kunsit transferred the suit to his ordinary 
jurisdiction as the case implied the question of 
title to imdioveable property. The oase was 
tried under the ordinary procedure and decree 
passed. Appeal was preferred against the decree, 
and an objection was raised against the appeal 
on the ground that, as the suit was of a Small 
Cause Court nature, no appeal lay. Beld that 
as the transfer of the case was made from the 
Small Cause Court side to the ordinary side at 
the instance of both parties, the order should be 
considered as one made under B. 33 of the 
Small Cause Courts Aot, and so the deoision of 
the Court was open to appeal. Anhayeivavl 
Dahl V. Hatu Sheikh, 45 Ind. Cas. 646. 

TBUNON and NEWBOUDU, JJ. 

(81 S. 36— Erroneous decision on question of 
limitation — Power of High Court to revise. 
See REVISION, No. 19, 31 O.C. 139. 

(4)J9. 25— Suit for oompensatiop for breaoh 
of oontraot — Issue as to whether suit properly 
instituted, Deoision of — No disposal of oase to 
justify revision. Bee REVISION. No. 8. 16'* I 
A.Xi.J. 777. ^ . 

(6) 6, 36, Art. 41-^ Jurisdiction^ Suit for 
ednti^ibulion arising out of satisfaction of a 
joint dobU * 

A Mabcmedan died leaving two brothers, a 
-riater and a daughter as hie heirs, and also oer- 
Aai9 property. He also left debts due by him to 
,Eaolt of the heirs was entitled to shares ' 


Richards, o j. and Tudbald, j. 

References 38 A. 393 ; 4 A.L.7. 548 ; 

A.W.N. (1906) 6; 13 A.L.J. 453 ; 33 0. 189 ; 
24 Ind. Cas. 269 ; 37 Ind. Cas. 56, DisU 

• 

(6) 8. 85 — Suit pending in Sub- Judge’s Court 
on Small Cause side — Departure of Sub-Judge 
on leave — Suit does not cease to be Small Cause 
suit — Transfer of suit to Mansif’s Court and 
decree by Munsif — Appeal from Munail’s decree 
if lies. See CiV, PRO. CODE (1908), No. 54, 
16 A.L.J. 548. 

(7) Art. 1 — Jurisdiction of Court to try suit 
questioning legality of tax levied by Munioi* 
pality. Bee PUN. ACT HI OF 1911 (MUNXOl- 
PaLITIBB), No. 3, 74 P.L.R. 1916. 

(8; Art, 7 — Lease— Loss of lessor* s title to 
portion jof property leased— Suit for rent at 
reasonable amount — Absence of apportion 
ment— Nature of suit— Transfer of Property 
Act, 8, 36, principle of— Applicability to 

execution sales — Second appeal, Yema Raoglah 
Chetty V. V. M. Yajraveiu Mudallap, M. 
L.J. 618 (P.B.;«41 M, 370«43 Ind. Cas. 78. 
See Pinal Pact. 1917, OoJ. 18. 

(9/ Art. 8— Suit for rent if includes suit for 
recovery of consideration agreed upon for right 
of fishing in tank. See FISHERY, No. 9, lA 
N.L.R. 35. 

\10) Art. 13— Limitation Act, A/ts. 86 and 109 
— Arobakas, pay and perguMes of— 
Nature of suit. 

The first defendant, the trustee of a temple 
susi^ended the plaintiffs the hereditary arcAakos 
of th^ temple. The plaintiffs sued more than 
2 years after’tbe suspension lor (1) pay during 
suspension, (3) value of perquisites during the 
same period, and (3) damages for loss of 
dignity, etc. 

On the question being raised that no seaond 
appeal lay. • 

Beld — The suit ie not of a Small Cause 
nature, since it is to recover an amount alleged ‘ 
to be due to a hereditary archaka aa the dues 
of bis office and therefore a eeoond appeal 

toy 
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ImJpeM Bmall Bkom Gonrti Act (IZ of 
1887)— (ConCinii«d). 

'8 On tbe qaestion being raised that the snit 
woe barred by limitatioD. 

Aid— The position of an archaJca, though 
hereditary, is esEentially that of a eervant and 
the olaim for pay is governed by Art. 102 of 
the Limitation Act. The olaim for perquisites 
would also be governed by the same article if 
the perquisites are payable by the temple (h). 
Bharadwaje Hudallar v. Arunaobala Qurnk- 
kal, 23 M.L.T. 288->7 L.W. 524»41 M. 
638a-45 Ind. Gas. 414. 

8ADA8IVA Aitar and BAKEWELL, JJ. 
Befereneeai-^ia) 31 Ind. Oaa. 206, F.i 31 
M.L.J. 829. Appl, (6) 35 M. 631, F.; 14 Ind. 
Gas. 254 ; 9 M.L.J. 163 ; 6 W.R. 33, if. 

(11) Art. 13 — Suit for realization of duesr-* 
Wajib-ul-ars— Landlord owd tenant — 

Eaqqa-Small Cause Court, Jurisdiction 
of- 

A suit instituted by a Zemindar in theCowt 
of Bmall Causes to realise from bis tenant, an 
oilman, the price of the quantity of oil, wbioh 
the latter was bound to render to him under 
the provisions of the Wajib^uUafZt ia not cog- 
oiaable by such Court under Art. 13 of tbe 
Provincial Small Cause Courts Act. Baldeva 
V. Panna Lai, 16 A.L.J. 644=40 A. 663 = 46 
Ind. Gas. 663. 

BAOOF, J. 

(19) Art. 13— Suit against temple trustee to 
recover dues belonging to hereditary archaka^ 
nature of. 8ee LIMITATION ACT (1908), 
Ko. 107, 41 M. 528. 

(13) Art, 15 — Suit to recover Rs. 45 awarded 
to plaintiff by arbitrators— Suit if one of Small 
Cause nature in which no second appeal lies — 
Suit for Specific Performance of award if one 
lor Specifio Performance of contract. See | 
APfSAL (SECOND APPEAL/, No- 26, U.B.R. 
1918, drd Qc., 109. 

(13-o) Arts. 15 and 2i—Suit to enforce part of 
an award partitioning immoveable properties, 
whether cognisable «n a Court of Small Causes. 
Konja Behary Bardhan v. Ooeto Behary 
Bardhan, 22 C.W.N. 66 = 27 0 L.J. 486. See 
Final Part, 1917, Col. 19. 

MOOEERJEE and WALMSLEY, JJ. 

(13-6) Art. 241 See I^o. 13-a, supra, 

(ll) 'Arf. 31— Siiif tor mesne profits for 
wrongful dispossession from a groq/s-^ 
Jwisdiction of Small Cause Court, 

A Boit lor recovery of mesne profits of a''grove 
Isom which the plaintiff had been wrongfully 
dispOBsessed is not a suit ol Small Cause Court 
Batura and the Small Cause Cooit cannot take 
cognizance of such a suit (a), Drlg Pal Singh 
Y. Konjal, 16 A.L.J. 65-40 A. 142=44 Ind. 
Oas. 689. 

RAFIQ, J. 

Mtferenees (a) U 4«L. J. 288, F. ; A.W.N, 
41898>10, R.;28C. 884, D. 

(li^) Art, dl'^6uU,fcf definite nm of 
* fnofigp elaimed at share of proflUt ef kmd . 


Pfuvlnelal Staall 0*8in Oiurlt Ant (IZ at 

1887)— (ConKnued). 

etndsr defendant's sole mainagintent--^8uit 
if one for aecounte not cognisable by SmaU 
Causes Court, 

The jurisdiction of a Small Causes Court' 
must be determined on* a oonsideration of the 
plaint and not of thd written statement (a). 

Every case in which acoounte may havq to 
be* looked into is not a suit for accounts th). 

Where the plaintiff claimed relief in a Small 
Cause Court Jor a definite and ascertained sum 
representing in money the profits and prodaou,, 
of bis share of the land under the sole manage- 
ment of the defendant and offered to prove ^ 
tbe exaot sum without calling for an aoooont, 
held that tbe suit was not barred from the. 
oognisanoo of tbe Court by Art. 31 of the 
Provincial Small Oauses Courts Act of 1887. 
Rajiva Narain Sahay y. KIrat Naraln Singh, 

3 Pat. L.J. 423. 

MULLlCK and ATKINSON, JJ. 

References : — (a) 32 B. 560 : 7 Ind. Gas. 390,^ 
Bel, on ; 10 f nd. Cas. 883, DisK (6) 28 M. 
394. B, 

(16) Art. 31— Suit for money paid at request 
of defendant — Necessity to look ipto Acoounts— 
Suit if converted into one for accounts. Bee 
ACCOUNTS, No. 3, 24 M.L.T. 453. 

(16) Art. 31— Rent of house paid to one oo- 
owuer— Butt by another to recover his share- 
jurisdiction of Small Causes Court, if ba^ed. 
Bee REVISION. No. 5, 16 A.L.J. 679. 

(16-a) Sch. II, Art. 31— Definite and ascer- 
tained sum representing share of profits of 
land — Bmall Cause Court, jurisdiction of — Test 
to determine. Plaint, not written statement— 
Suit for account, Wbat is. See SMALL OAUBB 
COURT, Jurisdiction op, No. 2, 43 Ind. Cas. 
756. 

(17) Art. 86, cl, {i)^ Jurisdiction’^ Damage 
to wall ^Diversion o/ water course, 

Held, that a damage caused to the wall ol 
the plaintiff by tbe defendant’s diversion qI bis 
own water-QOurse is not a suit falling within the 
scope of Art. 86, ol. (i) of the schedule to the 
Small Cause Courts Act (IX of 18871. Jagdat 
V. Jagmohan, 21 O.C. 138=46 Ind- Cas. 801. 
LlNDBAY, J.C. 

Reference : — 20 B. 288, F. 

(16) Art. 35 ^---Applicability of the Aet 
to a suit for recovesy of paddy foreibVy 
taken ait/ay. 

Where plaint alleges that certain paddy i|l 
‘the poBseseion of tbe plaintiff wasforoibly tokett 
away by the defendant, the suit is nob oOt 
, triable by Court of Small Oauses. Lalu BovdAV 
Y. Ohedall Mrtoba, 46 Ind. Cas. 16. ,, 

TBUNON and NBWBQULD, JJ. / 

(19) Art. 41— dWbb for mainlenanee againlU' 
three persone-^One of them made Uahle*^ 
LiabHiiy of the other two in lAe bmH dl 
Ike fermer’e defauHr^BeM ta reeo00 iHht' 
amount paid bp tha ' 



AoviBdal Bmall teOM BooM M (iZ of 

600-^SuU cognUabh by fmaii 
Oaus9 Oailri^Contritution. 
fK A doorce foe mmiit^DOiioe was passed in 
fayour of a oertain lady againat three brothers. 
Under some arrangement* one of the brothers i 
alone was made liable fdr the payment of the 
amanntt and neither the property on which the 
mainfeenanoe was charged nor the o^her two 
brothers were made liable unless the first man 
made default in oomplynig with the decree. 
The first brother h'^viug paid the maintonanoo 
J^oogbt a suit against his other tfiio brothers 
to recover a sum below Rj. 600: Held that 
the suit was uot under the peonlmr croum- 
stanoes, one for oonfribution and it wis 
qpgoiaablQ* by a Oourt of Quiall Pauses ; hence 
ho seoond ahp-^al liy. Ant Ram v. MIthanLal, 
16 A.L J. 44«40 A, 13d»45 liid. Cas. 660. 
KNOX, J. 

Befer/nces:'^30 M. ; 11 M L J. 430 ; 13 
A.L.J. 45a, R. 

* fSO; Arc. Sco No. 5, supra,* 

Poblle Charities. i 

<1) Civ,Vro. Code, S. 92-^Pt>rsons interested 
its btmgmq suit undtr sec ion, who are 
^Mismanagement of thartly for a long 
period -“Liability of s*>n to account lor trust 
funds collected by his father and grande 
father — Hindu Law — ^eots — Avyavah*- 
rika dt bts. Meaning of- Period of account- 
eng, if will be co ixtensive with period of 
misma'nagintsnt, 

A suit lor toe removal of the def jud^nt from i 
the trusteebhip of a certain chariiyy viz , a 
ohoultry, and tor soUlijg a scheme of miuage- { 
ment by the res.ienis of *bp Lciluy lu v.hioh . 
the cbnultry is situated » na members of tbe 
oommuuity for whose heoefit the charity was I 
founded 18 a suit m the losiitution of wbiob tbe . 
plaintifis are sufficiently I'lcerested witbm the { 
meaning of 8. of thoOiv. Pro. Coae, 4'J09. < 

Where, in such a suit, it wan iniiud that the i 
father and tbegrondfaiher of tbe defendant had 
neglected the chanty and appropriaied tbe 
income of the trust property to their own use, j 
held that tb ^ defendant was liable to aooount i 
for the misappropriati m, even though it might j 
have been oriminal, of the trust fauda by his ! 
predeoessors. but that be should be made liable 
only for oolleotions daring the twelve years 
before suit, as the Oourta have a discretion in 
fixing the period for which the trustee of a 
charity should require to render* aoooantsfa). i 
Meaning of the term ' avyavajtarika ’ 'debts | 
explained (d). Garnda Sanyaiayya v. Merella > 
Marthanna, 36 M.L.J. 661. 

WALIiIS, 0,J. and SBSHAOIBI AlYAB. J, ^ , 
Beferencee :-^ia) A G, v. Mayor, etc,, of i 
BaaUr, 87 B.R 918 (1826), F. (6) 39 0. 669, 
Appr,: 39 B. 848, Not F,; AGB. 136; 39 A. 473; 

87 II. 468, R. 

(8) <k». )pro. Code Uot V of 1908),* B. 99- 
, MWe of trwtm to hup 


Pahlle 0barltl«i--<OMUt8if#d). 

dMnet oeeoumtB of tirud funds and pHMtA 
funde— Mixing up of both funds iff ihd 
accounts-^ Property purchased out of Iftob 
I . funds— Oionorship -^Presumption in favour 

of temple— Possosuon of offUe of trustu for 
many years, if can be lightly disturbed im 
the absence of positive rmaconduet—Defond* 
ahl, if might he left as sole trustee uhem , 
associofton of strangers ts likely to cause 
fricOon— Exhibition of accounts— Schemot 
It is the duty of the trustees to keep their 
private property diRlinrt from tbe trust pro* 
perty, and to maintain accounts of all loans 
taken from one property for the benefit of tbs 
other. 

Where the question is as to the ownership o| 
tbe properties purchased by the trustee, and it 
IB not sh own that tho purobare money earns 
from private funds, toe pr pectiee will be held 
to belong to tbe trust. 

Where it is clear that the funds of the templs 
and the funds of (be family have not been kept 
distinct in the aco mnta, but have been mixed 
U|f together, the onus is upon tho trustee to 
prove that the pioperty pucohased belongs to 
h>m and not tn the trust 

Where the deteudant aud his predeoessors, 
though not right al trustees, have been in 
possession of the office for many yeare. Courts 
would be disinoiinod to disturb the deienefant's 
possesBinn and to depose him at the lustauoe of 
strarjgciib uiiuouneoiod wtib the family of 
formwF tiUBiecs. udUbs the defendant was 
oharly guilty of mibtonduot and it appeared to 
be for the olear benefit of the trust that he 
should bo deposed. 

Where it was found that the assooiation of 
strangers along with the defendant in tha 
management was likely to letd to froiion; tha 
deftudaiu was allowed to mauage tb^i trust aa 
tbs Bolo trustee, subject to an arrangemeot foe 
exhibiting tbe aooonuts for tho examination of 
worshippers ; and a sobemc was tramed ^ the 
hues udop'ed lu 34 M. 319. Subbaroya Onatti 
y. Subraicania Iyer, (1916) M.W N. 736. 
Wallis, o.j. and Spbnceb, j. 

Re/erencfs :-(1911) 2 M.W.N. 350; (1910) 
M.W.N. 446;31 M.L.J. 847; (1916) M.W.N. 
460«43 l.A. Ii7; 24 M. 219, B. 

(3) Civ. Pro. Coae, 1908, B. 9%—DeclaratUm 
by Beragi Sadhus of unfltuess ofdefendant 
to be Mibant and election of another in his 
place — Defendant in charge of ffust pro- 
• perty and still acting de facto mahant** 
^uittoith Collector's permission for removal 
of such, de laoto mahant and hxs efeeiion 
from trust property and for appointment of 
another person with direction to deliver 
proverty^to him — Person elected by Sadhtts 
if necessary party to suie— Ad valoMB 
Cottrt-fee on value of property if payabU* 

A body *of persona the Betagi Badhoa 
entitled to eleot a Mahant after daoiding that 
thp defendant Mahant was no longer fit for tha 
office eleoted another as ihe'oaw Hafnaf* 
withoni camoving from office, tha defendaidi^i 





Poblto GhartttM— (Ooncitkiedi, 

ivho was still acting as Mahanl aud io charge 
of the trust property. Two persons, with the 
pernfission of the Oolleotor under 8. 93 of Civ. 
Pro. Code, brought a suit for the removal of the 
' defendant from the Afahan^ship, for his eject- 
ment from the trust property for the appoint- 
ment of the elected person or any other^Beragi 
•Badhuand for an order directing the properry 
to be made over to the new MahanU Held 
that the suit was the proper procedure uadur 
the oiroum-^cances the effeofc of the resolutions 
of the body declaring the defendant to be unfit 
not being to remove him from office, that the 
person elected by the body was not a neoassary 
party to be joined as plaintiff in the suit, 
that it was not necessary to stamp the .plaint 
with a Court fes stamp oaloulated ad valorem 
on the value of the trust property and that the 
death of one of the plaintiffs in this suit did 
not cause the abatement of the suit. Oopl Das 
V. Lai Das. 97 P.B. 1918»«173 P.W.B. L9I8» 
47 lud. Gas. 983. 

Boott-Smith. J. ^ 

Beferenees :~>28 A. 113 ; 53 P.B. 1909, F . ; 
40 M. 110, Appr. 

(4) Application to be appointed Mutwali 
rejected by the District Judge — District Judge 
whether has powers of Kazi^Potitioner whether 
to proceed by application or by suit^Civ. Pro. 
Code (1908;, S, 93. See MAHOMEDAN LAW 
(WaKF), No. 6. 93 O.W.N. 138. 

(5) Trustee of, spending money not required 
by terms of endowment — Bight to be allowed 
credit for such amounts. Bee TRUSTS AOT, 
No. 3, (1918) M.W.N. 655. 

Public Dooamenf. 

Register of births and dealh') kept at police 
station, if. See EVIDENCE ACT, No. 12. 22 
O.W.N. 822. 

Public Nuliance. 

(1) Bight ot rnainiaining civil suit’- Encroach- 
ment on village ShamiJat by some owners — 
Iwompetency of a few to maintain an action 
for removal without special damage— Mean- 
ing of special damage— Whole proprietary 
body netd not prove special damage— When, 
proof of special damage is nof rtquired in, 
case d; rerntfoing obstruction to a highway. 

Held, that without proof of special damage, 
one, or A few, of the proprietary body cannot 
maintain a euit against certain others *for 
removal of a building erected by them oa the 
ShamilaC ground not axoeeding •their share, 
which ie likely to fall to them on partition, 
even if the building has lessened the area of the 
village sath or narrowed the entrance to it. 

Obiter, — Beldt also, that special damage 
means damage experienced by one or more 
persons in partionlar. * 

Beid, further, that in such a ease the whole 
proprietary body ego. maintain an action 
agaifMife the trespassers wiihont proving speohU 
4A|iis|;e« Bo too in tb^c cusp of highway open 


Public NolaauoeH^^i^«dl)« 

to all the world tBere Wduld be no iieed ci 
showing special damage, if all the world can be 
joined ih the claim against the obstructor. 
Lekho V. Hanwanta, gi76 P.W.B* 1918wl99 
P.L.B. 1918«114 P.B. 1916. 

BHAH Din and Cil^BVIS, JJ. 

Referenies 3.3 P.B- l^OL, B. ; 29 P.B. 1918 
-114 P.W.B. 19IH, B, ; 73 P.B. 1882; 74 P.B. 
188'. ; 9 A. 484. Dist ; 81 P.W.B. I9ll-9‘P.B» 
1913, disapproved, 

(3) Village pathway. Obstruction ofl If— 
Use of pathway. Right to. Declaration oft 
Suit for—Ctv, Pro- Code iAct*y of 1908), 
8, 91, if applicable to — Village pathway— 
Limitation Act (IX of 1908), S, ;16, if ap* 
plicable to. . 

A village pathway is not a publio naisance, 
nor are the public at large affected by the 
obstruction of the pathway which only the 
inhabitants of a particular village have the right 
to use, and therefore S. 91 ot the Oiv. Pro. 
Code has nothing to do with a suit for p 
declaration ol the right of the inhabitants of a 
village to the use of the village pathway. 

8. 26 of the Limitation Aot has nothing to 
do with an ancient village pathway pBe,d/b 7 the 
inhabitants of a particular vi]lage‘"from time 
immemorial. Nagendra Nath Kazumdur v. 
Banwarl Lai Dai, 46 Ind. Caa. 970. 

Fletcher ancf Bhamsul Huda. jj. 

Pabllo Policy* 

O) Dancing and singing boy. Contract to 
hire a— if against to public polioy — Cof(iraet 
Act (IX of 1872), 5. 23. 

The plaintiff bavmg engaged the services of a 
'*Obatu’*or dancing and singing boy for a 
certain period, next contracted with the 
defendant that, for a monthly payment, the boy 
should give exhibitions in aooordance with 
acrangemouts made by the defendant. The 
defendant in faot detained the boy for a period 
of one mocih and twenty-four days but refused 
to make any payment to the plaintiff. In a 
suit by the plaintiff for the recovery of the 
amount duo ; 

Held, tfaat in the abrence of any evidence to 
show that the employ moot of the boy was 
connected with immoral practices, the contract 
between the plaintiff .and the defendant to hire 
the boy was not contrary to publio polioy and 
the contract having been fulfilled, the defendant 
must pay the sum he agreed to in consideration 
of the artistes services. Samir v. Byed dll, 47 
Ind. Pas. 138. 

Tbunon and Newbould. jj. 

Cl 

(3) Ranotion to prosecute. Application for. 
Agreement to withdraw, if void as against**- 
'Contract Aot (187*i^), S. 23. See A0UB1CBNT. 
46 Ind. Gas. 424. 

(3) Arbitration,^* Agreement to refer to, of u 
Don-oompoundable criminal oaie, if againet*- 
Oontraot Aot (1872). B. 83. See AWABD, 
No. 6-a, 47 Ittd« Oae. 506. 
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Voblle PoUoy— ‘(O mmMImO. 

* * 

(4) Promise to AbBtolQ from bidding at ezoise 
AaottoQ— Hot agahist pabUo policy. See 
OONTBAOT ACT. Ko 11. 44 Ind. Oas. 938. 

• • 

(6) Agreement opposed to-vMoney paid 
under auoh agreemens-«jSait for refund of such 
money if has— Slaver^ bond, Enforceahilitiy of. 
I^e VOID AORBBMBMir, No 1, 27 O.L J. 459 

Pbbllo Right 

Bepceeentptive suit to establish public 
right— Payment into Oouri. of aosount necessary 
for service of notice— Notice not served — 
Adjudioalbion on merits. See RBPBLahNTATl VE 
SUIT, No 1. 42 Ind Gas. 543. 

Pabllo UtFeet 

(1) Limitation Act (XX of 1908), S 28, 
Sch I, Art 146 (a) •^Fixture— Integral 
part of building ^Calcutta Municipal Act 
(111 BG of 1899/, a 341 

A platform was in ezistenoe for about 50 
years and rebted upon its own ^oaoJation It 
was an integral part of the main building of 
the plaintiffs The land upon wh ch the plat 
form stood, belongea to the Municipality as 
the owner thereof : 

Held, that the Municipality lost tbeie right 
under Boh* I, Art. 146 (a) ot the Limitatiou 
Act, to that portion of«tfho lanl upon which 
the wall stood , that 8 23 ot the liimitation 
Act had no application as the lojurv was 
complete on the erection of the wall and the 
mere fac that the effect continued could not 
extend the time of limitatu n 

That tlfougb the d«*ain or street was vested 
in the Muniupality, the platform being an 
integral pare of the main building, wis not a 
fiztora within the meaning of 8. 341 of the 
Oaloutta Mui loipal Aoi (i) Aihoto^h Sadn 
khan y. Corpovatlco of Calcutta, 28 0 L. J. 
494. 

CBATTEBJEA and SBBEPbHANEB, JJ. 

Beferenee —(a) 13 0 L.J. Gll, if?, 

( 2 ) Publi* right to go in procession-^Obstrue 
tiyn— Special damage 

Where some members m the Moopan caste 
were prevented by the hostile and threatening 
attitude of lome other oastes from taking a 
marriage procession on horseback along a 
publio street near Tirumangalam in Midura 
and in a sait by the Moopans for a declaration 
of their right and an injunction it was contend 
ed that the plaintiffs had no cause of action 
as they were not actually stopped whilct going 
along the street and also as they had suffered 
no special damage. • 

Held . Proof of actual obstruction or the use 
of Ttolaoce is unnooessary 

The plaintiffs should prove some special 
damage. Where it is found that by being pre 
vented from riding on horseback through the 
street, the plaintiffa did suJBfer special damage 
Chiental euflertog) compensation mayHbe award- 
ed on an estimate of the moral damage suffered 
4i|id Ike possibility of such award issuffigieiit 

60 


PabUo (Coficlud$d)» 

to entitle the plaintiffs to sue for a deolaretidis 
and rfijunctioQ (a) Ganapsihy MaopaQ Tr 
Sabba Nayakan, 23 M L T. 258 (1916) 

N. 647-44 Ind Oas. 834. 

OLDFIBLD and PHILLIPS JJ. 

References —(a) 23 C 551 , 14 M 177 i 13 
M L*T 491 ; Wmterbotham v. Derby ^ L.]^ 3 
Ez. 316 , 32 M 478 , 17 M L T 463, B, 

• (3) Right to Ube A street— R ght to play 
music m a street. Sse DEOLABATORY SUIT, 
No. 1, 20 Bom L B 667. 

Pabllc Trust 

(1) Duty of trustees to keep distinot accounts 
of trust fands and private funds— Property 
purohised out of Such funds — Presumption of 
ownership in favour of temple— Possession of 
office of trustee for long time, Disturbance of— 
Defendant *18 sole trnstea wiuhout association 
with oth<>rs— Exhibition of aoconats— Scheme* 
See Public charities, No. 2, (19181 M.W. 
H 786. 

(2) Ciroumatanoes justifying removal of here- 
ditary trustee — W int of oapaoity to manage if 
suffisient ground — Applioability of S 33 (s) of 
Trusts Aot to publio tru^tj See TRUSTS 
ACT, No 2, (1918) M W N 555 

Punjab Court 
See Pun aot III OP 1914 
Punjab Land Alleoattou. 

See PUN AOT XIll OF 1900. 

Punjab Land Revenue. 

Bee FUN AOT XVil OF 1887. 

PoDjab Laws. 

Sac PUN ACT IV OI 1872 
Punjab Limitation. 

See Fun AOT 1 OP 1900. 

Punjab Municipalities 
See PUN ACT III OP 1911. 

Punjab Pre-emption Act. 

See PUN« ACT 1 OF 1913 ^ 

Punjab Tenancy. 

See PUN ACT XVI OP 1877 
>Bea PUN AOT XVI OP 1887. 

Purohaie Money, 

(1) Sale of landSaU deed, Stipulatiomn^ 
Vendor^not liable if purehaw dispossessed 
by anybody other than vendor-^Pos8essvm$ 
Failure of purchaser to gef— Suit /or 
refumi^of. Maintainability of 
Plaintiff made a epeoulative purohase of a 
piece of land from the defendant The latter 
protected himself by inserting a olause m the 
Kobala to the effect that if the plemtiff-poc** 
ohasec was disposaesaed by anybody other thaia 
♦ • • 
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ForehAie MoDoy— (O^ltfded). 

febe vendor* the vendor would not be liable to 
the purobaier. In n sait by the plaintlfi for 
poseessiou of the disputed land and in the 
aUeruative for refund of the purohase-moneyt 

Held, th%t eSeot should be given to the 
saving clause and that the plaintifi was not 
entitled even to a refund of the purolnise- 
money. Indra Naralo Dai v. Badan 
Chandra Dai, 47 Ihd. Oar. 340. 

WALMSLET and PANTON, JJ. 

(3) Ezeoutiou sale. Seii>iog aside of — 
Parehttsn-moory, With jrawal of, by auotion- 
purohaser — Subsequent coufiemation of sale, 
Befuud of purouase-money on. See AUCTION 
PUfiCHASEB, Ho. 4, 46 Ind. Oas. 375. 

(3) Ejectment by landlord of puroha-^rr of 
oooupanoy holding under mortgage deoree-— 
Suit by purchaser for refund of puroua-'e-money, 
if lies. See Oiv. Fro. CODE (1903), No. .^60, 
33 0.W.N. 760. 

(4) Contract of s.'kle void ab inifio —ArLiole of 
limitation applioaole to case Sjo LIMITATION 
ACT (1906), No. 133, 44 P.B. 1918. 

(5) Immoveable property. Sale of — Non- 
paymect of purchase-money — Romedv of vou- 
dor. See Transfer of Pbofebty. No. i, 
46 Ind. Ca.s. 860. 

Porohaier. 

(1) Rights of, how p.fife^ted in c.aBe of purchase 
at sale by a guardian with eanotion of Court of 
property already mortgaged without sanction. 
See Guardian and Ward, No. 3. 46 Ind. Cas, 
666 . 

(3) Title of, under a regieter&d document 
dates from date of execution, rot date of 
regietrafeioa, Swe REGISTRATION ACT (1908), 
Ho. 80-a, 23 C.W.N. 31b =*33 Ind. Gaa. 817. 

(3) Unregistered Sf^le decd, Claiming title 
under Posilion of — Trespasser— Ejeotment 
of, by person claiming title under a subsequent 
registered sale-deed. See TRESPASSER, 111 
P.R. 1918. 

Pnrdanashln Lady. 

Deed executed by — What is proper explana- 
tion — Consent of nversioners — Presump- 
tion that there was legal necessity — Annuity 
whether a cAn^ge on property — Question one 
of tntention-No specific properties mentioned 
but payment charged on executant's whole 
property-^ Penalty— Contract Act (IX gf 
ld73s 8. Stipulation to take less than 
specified rate of tnteresl, if payment punctu- 
ally made, whether penalty — Manager of 
mortgaged property nominated by mortgagee 

' and not dismissable by mortgagor at wilU if 
agent of mortgagee— Title paramount, if to 
be enquired into in mortgage suit. 

Where in the oaei of a Purdataashi^i lady the 
Brpft of a deed of Eugliih mortgage was inter- 
pValNkl in Bengalee to her by her legal adviser 
by vea^iag two to lour lines at a time and it 
book about three hoars lo do so, and ten or 
4w4lve4hiy 8 afterwards it was szeouted by her, 

' - ' •• . ' * 


Fardauaihia Lisdy---<Cwiiiflif«^ 

wh.en it was again explained 4^ li« by givioft 
out the aubptanoe, it was lield tbf^ ' the de^ . 
was duly executed (a). 

« The oonsent given by the reversioners would 
oertainly raise a presumption of the ezistsnoe 
of legal necessity (6). 

Where in aa ekrarnama between A and B ib 
was agreed Jbhat A woulQ receive Bs. 160 peV 
month during her lifetime from the share of, 
the estate which she inherited from her son, 
that B would pay the said sum every month 
and if B did ppt pay it A would be entitled to 
recover it by suit from the said share. 

That the annuity was a oharge upon 
the said share. The property oould be easily 
aBocrta:n3d and that being so it did not matter 
that no schedule of property was givep^in the . 
deed (c). 

The questiou ia all such oases is one of . 
intention. In equity no charge cun be 
created unler-s there if? an intent to charge ” (d). 

The mortgage-deed prcvic(«»d that interest at 
per cent, was to be paid by equal half-yearly 
payments, but that if the interest at the rate 
of 7^ p^r cent, w^s paid before the naif-yearly 
day appointed for payments of iotereab, the 
mortgagees shall accept the same in lien of and 
in satisfaotioQ for interest at 9^ por cent. : 

Held— Thai if the stipulaiion was to pay 
interest at 7} per oept., and on default of 
payments on a certain date interebt was to be 
paid at 9i| per oenr>., there was no doubt that ii 
oould bo treated aa penalty, though in the 
converse o^se it would not bo a penalty aooord- 
ing to Englibh Law (c), 

Indian oases appear to have folibwed the 
EogHeh Law. Bai> in tne case the 

schedule fur liquidation of mortgage- debt 
showed that the intention of patties was that 
the interest should be paid at 7} per cant, and 
on default at 9} per oeut. 

S. 74 of the Indian Contract Act does away 
with the distinction between penalty and 
liquidated damages and, unde; the SdCtion as 
amended by Aot VI of 1699, the Court has 
the power to grant relief if the contract oon*- 
Cains any stipulation by way of penalty. The 
amendment dous not appear to have made any 
real change in the law, the only dillereDoe 
being that if the stipulation is penal, relief oan 
now be granted under the provisions of (he 
saotion and it is not necessary for Courts to 
roeort to their equitable jurisdiction in order 
to grant relief. 

Where in an English mortgage it was agreed 
only b^ween the mortgagor and the mortgageea 
that certain nominees of the mortgagees 
should be appointed managers and be liable bo 
furnish aooounts to the mortgagees not as to 
owners but to enable the mostgagees to satisfy 
themselves that their saourity was ttoi 
endangered by mismanagement, and a ssparatOi^ 
deed of management was oontemporansdusly 
executed by the nmtgagoc in favoitr of bkit 
nominees no whiob the mortgagees wsro 1 iq 4 
parties and by wbioh saolt nominsss Worn 
appointid managers ; •- 
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B$ld tha tysoagars were agents of 

the mortgagor* 

In a salt a^pon the inortgage, no questfon of 
title pav^moant sbonld be gone into. Bhyam- 
peary Daeya y The Bastern Mortgage and 
Ageney Go., Ltd , 39 O W.N 3i6a40 Ind. 

Oh* B66. 

, M.B. GBATTBBJBA and NBWBOUIiD, JJ. 
JRs/erette09:-(o) sac. 648 » 5 O.W.N. 489, 
lH$t. ib, 40 0. 721-17 C.W N. 701 ; 49 I A 
64«43 G. 876-19 OWN 370, M (c) 9 A 158. 

' B.; Montaqu v Earl of Sandwichf L R 33 Oh 
D. 036, {fS9, (1886), R.; 3 G 336 , 7 0. 196 ; 
33 0 1133—10 0 W.N. 1010. Discus ed and 
Eiat, (d) 19 I.A. 95. 99. 100, 22. iet Wallis v. 
.• Smith, li.R. 91 Oh, Div 243 (18*1 <; , Uardy ▼. 
Martin, 1 Bro. 0.0. 419n (1785), Wallingford v. 
MiUual Society, L.R. 5 A.Ci 665, 702 (1880(, 22. 

Paint Leaee 

Olanse roeervicg power to zinmindar to 
• appoint and dismiss ohowkidars -Chowkidari 
ohakran land if excluded frdm patni and 
reserved to zemindar. Boo CnoWKIDABl 
CHAKB4N Land, No. 2, 22 C W N 467. 

Patni Tenyre. 

See Patni Tenure. ^ 

Qaeetlon of Fact. 

(1) Pre-emption, Suit /o>-^8uo dtvmons. 
Existence of, in a village, a— Second 
appeal, Qupstion not to be aove into n — Or 
w appeal ff om an order of remand — Civ 
Pro, Code (1908), O XLI, i 23 
In a suit for pre-emption, ibo qneetiou 
whether certain pattis aio ^uo di^^isioas oC 
the villagf^ fn a quest ion of fact (o) 

Question*! of iMot can uo more be p( nt into in 
an appea' from an o'der remanding th*! ose 
under O. XjjIi r. 23, Civ Pin Code (1906) than 
it could be in h second ipped (5) 

Semble, — The real question is simply whether 
there are actual sub divisions of the village, 
not for what reason wsre the sub-divisions 
made. Wary am Singh v. Harnam Singh, 109 
F.B. 1918. 

* OHEVIS, J. 

Be/sraness ;~(a) 64 PR. 1887, Bef, to, 

(5) 86 P.R. 1914, Bef. to, 

(9) Finding of fact bash'd on wrong assump- 
tion of facts and wrung pringipies open to 
leoond appeal. See APPEAL (SECOND AP- 
PEAL), No. 33. 37 P.W.B. 19i8. 

• 

(3)k Bight to Buooeed to oooupanoy holding— 
Findings of faot* based on ooojeotnre, not 
Judicial findings— Not final in second apptaV 
846 APPEAL (SBOOND APPEAL), No. 34, 103 

P.W.B. 1916. 

W ow. Vto. Ood. (igol), O. Xmi, tr. S, 3 
*«*|>S0l8io« whether r. 3 or r. 3, Qaestion, a 
^sBoa of faot. Bee OlV. Pbo. Code (1908), 
No. 960 * 8 , 8 Pat. L.J. 481. * I 


gnoatlon of Faot^CCouahidad)* 

46) Plea of stipulation being in path hiy 
penalty— Plea oile of faet— Plea not to be r a f eii 
I for first time in appeal Bee HINDU tiAW 
’ (DEBTS), No. 8, 14 N.L.B. 41. 

(6) Application for certified copy of judgmenl 
ficB^maCe— i^pphcatioD for copy of decree nest 
made — Total time taken for obtaining both the 
copies if may be said to be requisite and be 
dednoted from time fixed for app ol— Question 
as to whar time is requisite if question of 
faot or law. See LIMITATION ACT (1908), 
No. 47, 100 P.R. 1918. 

(7) Meaning of woid a. See MEANING, 46 
Ind, Gas 794, 

(8) PuLohas** of mortgaged property, Dia* 
cherge of prior inoumbtanoe by —Intention to 
keep alive, if a queedon of Uw ur faot— Pre* 
suuTipdon apclioible to cas*! Bee MORTGAOB 
(SUBROGATION), No 9, 8 L.W, 176. 

(9) Faot urn of notice on patb of sub sequent 
IraiiSferee, if quesnor of law or (act — Question 
if oontraot is oonsciouable if question of faot or 
law. See SPECIFIC PERFORMANCE, No. 6, 
137 P W R. 1918. 

(10) Questions whether bargain is unoonsoion* 
able and whether stipul ition h penaPy if qnes- 
tions of law or faot. See UNCON8CIONABLS 
B^RQ4IN, No 2, 14 N.L R. 21 

Qaestion of Law. 

(1) F tbt laisnd in ap^oUue 0’)nrt- Question 
raised on admitted ot proved facuB— (^jeetion 
to oe entertained. See APPEAL (GENERAL). 
No 9. 28 L J <23. 

(2) Plea of stipulabiou boiog m pait a penalty 
— Plea one oHaot— Pl( a not ti be riiaed for 
first time in appeal. See HINDU LAW 
(DEBTb). No. 8, 14 N L R. 41 

(J) Application for oerlifird copy ot judg* 
men* fiist made— Application for oop> of aeoree 
next made— Total lime taken icr obtaining 
both the oopibS if may be said to be requisite 
and bo deduotod from time fixed for appeal— 
QacAtion o what time n requisite if quee> 
tion of faot or law. See LIMITATION ACT 
(1908), No. 47, 100 P R. 1918. 

(4) Faotum of nottoo on part of, subsequent 
transferee, if qae«diou of law* or faot— Question 
if oontraot is oinsoiouable if qaestionBOl fact or 
law See SPECIFIC PBBFOBMANOE, No. 6. 
107 P.W.B. 1918. 

(5) Res judicata. Plea of, a See BEE 
JUDIOATA. No. 33-e. 47 Ind. Gas 686. 

(6) Questions whether bargain is unoonsotott* 
able and whether etipulaiion is penalty if quee- 
tioQS of law or faot. Bee UNOONSOIONAmUi 
BARGAIN^ No. 9, 14 N.L B. 21. 

Rallvay. 

(1) JjiabiHtyfor toas—Bailwap administra^ 
tton-^Insurer^-^Jndian SatluKtys Aci (I^ tf 
1890), B. 79, aub-3 Ul-^OocdlBnot 
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Jlillwasr— 

io the eon»ignee-^Burden of proofs Negligences 
ExtraofMnary eatue, Sorendra Lai Ghaodharl 
¥. Seatetary of Btate, 96 C.L.J. 87«91 C.W. 
K. 1196-38 iDd. Oas. 709-43 Ind. Cas. 263. 
Bee Final Part, 1917, Ool. 764. 

(3) Railway adminlsiration. Liability in 
respect of goods consigned for carnage and 
delivery — Obligation to grant shortage 
certificate, 

A KaiLway Company is under no liability to 
ze-weigh goods consigned to them for oairiage 
and delivery and give a certificaie of shortage, 
if the oonsignor alleges loss in the transit, 
^odaoath Marwarl y. East Indian Railway 
Company, 29 0. W.N. 903-45 Ind. Gas. 933. 
FLBTCHBB and SHAMSUIi fiUDA. JJ. 
References :--16 C.W.N. 366; 22 G.W.N. 
310, F. 

Railway Company. 

Liability of — Station-master, Issue 
receipt by, for non existent goods, if acting 
within scope of hta authority. 

Where a Station-master fraudulently issued 
a railway receipt acknowledging the delivery to 
him of a certain consignment of rioe for 
despacoh to another station, while in faot no 
aooh ooneignment had been delivered for 
despatoh at all : — 

Held, that the Railway Company was not 
liable for the fraud of the Station-master, inas- 
moob as the latter could not be said .to have 
been acting within the soope of his authority 
or in the course of his employment, flukom- 
chand V. Bengal Nagpur Railway, 46 Ind. 
Oas. 856. 

Brockman, j o. 

References : Lloyd v. Grace, Smith and Co,, 
<19121 A C. 7U> -til LJ.K B iH0-i07 L.T. 
531-56 S J. 723- 3H TX.R 547 ; 34 Inn. Oac. 
698-Jb C. 511-20 C.W.N. 268-23 C.L.J, 
226, F. 

Railway Receipt. 

(1) Goods covered by receipt. Delivery of, to 
person entitled — Duty of Railway Company to 
oallinsuoh receipts co prevent fraudulent trans- 
aotioos regarding pamo. Bee RAILWAYS ACT, 
Ho. 5. 85 M.L.J. 35. 

' (2) Delivery of* goods by Railway without 
/deking foe railway receipt pledged with Bank — 
Beoeipts obtained frrm Bank by oonsignee after 
making delivery— Subsequent endorsement 6y 
nonaignee of reqeipis to third party for valife— - 
Railway if liable to third parcy for hot calling 
in receipts after delivery of goods. See RAIL- 
WAYS ACT, No. 5, 35 M L.J. 35. * 

Rallwaya Act fIX of 1890). 

(1) S. 72, sub-S. 2— Risk Note, Form ** B,” 
frAmed under^Whether a consignee of 
goods covered by this Risk Note can make 
the Railway AammistraUon liable for the 
, toes (hereof-^Whether Sal, 161, 152 and 161 
0 / Contract Act <1X 0 / 1672 ) will apply in 


Raljlwayi Act (IX of.i890)-^(Ccfi<lav44« 

atick a easels, 76 of the Indian BailwiyB 
Act, whether jf governs 8 72<ianil the qpn* 
traef in the Risk Note-^Proof of negUpetkA$^ 
onus cn whom lies. * 

Where goods were consigned to a Railway 
Company for carriage^ at a reduced rate of 
freight and the senders^zeouted a Risk Hotem 
Form**B,«’* and several bags forming part *^01 
the consignment were missing and could ^ot 
be delivered to the consignee : 

Rei(2~Tbat in a suit lor oompensaticn for the 
misEiog bags# the defendant Railway OonSpany 
would not be liable if the pliinlifi (poneignee) 
failed to prove that the lots was due to the 
wilful neglect of the Railway Administration 
or to theft by, or to the wilful neglect of, its 
servants (a). * * 

Beld, also, that suoh a ease would bo guided 
by the terms of the special oontraot embodied 
in the Risk Note, Form “ B,” and not by 
Ss. 151, 162 and 161, Contract Aot, or the 
other provisions of the Indian Railways Act, 
The Bait Indian Railway Co. v. Kanak, 
Beharl Haidar. 22 C.W.N. 6S^2-44 Ind. 
Oas. 691. 

RICHARDSON and BBACHCBOFT, JJ. 

References:— 16 G.W.N. 766; 41 0.«676, Rel. 
on ; 25 C.L.J. 37-21 C.W.N. 1126; 21 C.L.J, 
566, List. 

(2) S. 72 (2) (b). See No. 6. infra. 

(8) 8. 76—“ Value,'' meaning of^*' Loes,^* 
meaning of— Railway Company liable for 
negl gent misdelivery of a parcel. 

The word “value” in S. 76 of the Indian 
Railways Aot, J&90, does not mean cost of an 
■ artinie in the package (ielivc'red to a Railway 
j Company for oirri^tge, by railway, but it means 
intriDPio value of the arlioid. t,e.. market value, 
i.e., the price for which it would reasonably sell 
at the time in the market as well the value 
in the market independently of any oiroum- 
Btanoes peouliar to the person delivering the 
article {a}. 

The word * loss ’ in S. 75 of the Indian Rail- 
ways Aot. 1890, means a loss by the oatrtee 
suob as by alstrartion by a stranger or by hia 
own servants or by losing them from vebioles in 
the course of carriage or by mislayiDg them ao 
as not to know where to find them and the likft. 
It inoludca temporary as well as permanent 
loss. The loss for wbioh a Railway Company is 
proteoted from liability must be loss to the 
Railway Company itself and it must bo loss 
which ooours whilst the goods are in their capn- 
oity as^oarrierJ and cannot apply to a loss to 
the owner. Negligent misdelivery of goods to p 
petsoD other than the owner is not such a load 
of goods (b). Bamaohandra Jagannath ¥, 
The Great Indian Penlnsnla Railway, 20 
idem. L.B. S91»,4 Ind. Om 401. 

Kajui, j. 

B»ferenu» (a) Sfeutigtr'v. S, E. Ev. O,../ 
<1854) 33 I|.I. Q.B.*393 ; Blankumt t- ienim 
d N. W. Bv. Oo., (1881) 46 X..I. 761, % 
(it LondimS 8, C,.. (18661 ^ 

Bx. 798 ; 6 P. B. 1397. S. 
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ft4ll«ayt let (IX of 1890)-^(CoHtjntM<i). 
(4)B.76,Seelfe, 6, %nfira. 

(6) 8. f’t^Jiwi€Uvery^Not*fioatibn~^lta%l‘ 
i9ay rscstpt-^JBn^prsement after delivery of 
goods, effect of — Fraud of third party^ 
damage caused by-^-flegligence — Proximate 
cause, * . 

•Cottoo WAB oonsigneA by G for Q»rriage by 
the defendant Railway Oompany and delivered 
at Madras to G*8 order. The railway receipt 
granted by the oompany restricd liberty to it 
to refuse delivery utiless tbe reoeipt was pro* 
duoed or in its absenoe an inaemnity was 
given. 8 p who was lu the habit of taking np 
O’fl cotton by firac paying the price to and 
obtaining the railway receipts from G*s Bank 
« at Madr&s and then preseating the same to the 
Railway Company managed to get the ootton 
from the railway without presenting the receipts 
but shortly afterwards paid for the receipts and 
obtained thf^m from the Bank Instead of 
returning them to the Railway Company he 
then endorsed tlem for value to the plaintiff 
* who took them in the belief tb^t the cotton 
was still wRh the company The plaintiff not 
being able to obtd.iii the cotton or its price 
from the company ued for the same No 
notioe'of the claim had been given iS required 
by 8 77 cd the ludi>n Railways Act (IX of 
1890). 

Jfeld : — A notice o* claim should have been 
given under 8. 77 of the Railways Aot The 
notice IS required not only in oases of accidental 
or loadvectenl loas but in til cibcs including 
Dcgligeot or wilful mibd^livery in which a 
BailwayCampany is in pursuance of its liability 
as limited by the Aot sought to be made liable 
or tespoDsible for loss, destruction or deteriora- 
tion of goods entrusted for oarriago 

Case under the English Charter Aot, 1830, 
distinguished. 

Seld^ also, a railway reojipt after the goods 
covered by it have bten delivered to the person 
entitled stands on the {^ame footing as a Bill of 
Lading in the same oiroumstancoa A Railway 
Company in India is uofi under « public duty ti» 
eall in its railway reotiDta aud the transfer of 
such a document afrer delivery of the goods 
confers no rights on the transferee against the 
company (a) 

Held, further, assuming that the railway was 
in soma manner at fault in not calling in the 
railway reoeipt the loss oau<ied to the plaintiff 
was not the nafunl roiiatquence of that fault, 
but was caused by the fr lud of 8 f ir which the 
oompany is not an«wf tabic. There is* a dis- 
tinction' between doing that which eniuJes^a 
fraud to be committed and being the cause of 
that fraud (6) Wodrai and Southern Mah 
PAtta Railway Company, Limited v. Kart 
Den Banmall Dots, 85 M L J. dS-^Sl M.L T. 
88>«8 L W. 349-41 M. 871. 

WaIiUB, OJ and SF4f>OBB, J. 

(1670> * B andT It. dpp 
«ir. B (1S87) 81 Q B.D. 160: (1908) A.O. 
i (l9lf) a K.B 489, V. 


Aot (IX of 1890{~(Ooim{wM). 

• (6) B». 80. 73 (9) (b), 76— 0ooda MOrutUi 
Railway Oompany for transit Risk 
Execution of ^Liability ot Railway Ogm* 
pany for loss of consigned goods^Findinit 
based on conjecture. 

In a suit against the G.I.P. Rv and E.l.By, 
Conf)|iani6s for compensation for lobs of goods 
consigned from Saugor for delivery at Calcutta, 
a n«*k note duly executed under 8 73 (3i (b) of 
the Railways Aot wis relied upon by the defend- 
ants, held that the plaintiffs ordiOAtilv had only 
to prove the loeSi that thereupon it was for the 
Railway Company to ^how that the 1 )68 ooouc- 
red ander oiroumstanoes, which exempt sr 
bailee from respouaibility for the loss, or the 
Railway Company may’ rely upon a special 
contract exempting them from liability and 
that where the nek note exempted the oompany 
from all liability except in certain specified^ 
oiioumbuanccs, the plaintiff oould only eucoeed * 
by establishing that bis case came within those 
exceptions (a). 

Held, also, that 3. 80, Railways Aot, author- 
ised the plaintiff to sue the G I. P. Railway 
Company to whom the goods wore delivered,. 
and that, in the abstnoe of proof that the loss 
orourred whilst the goods were in the custody 
of the E I By. Compauy. no decree oould be 
passed against tba*^ oompany, and that m no 
oase, oould a decree bo passed agaiust both 
oorapanies The Agent, G 1 P.Ry. Co , Boni- 
bay V Karaylal, 14 N.L R 123. 

MlTTRA, J C. 

References .—(a) 16 C W N 766 , 41 0. 676, 
R.; 137 R B. 333, Dial 

Ralyat. 

Homestead of a— Bengal Teninoy Aet 
(VIII of 1885>. Applioabiliby of, tq. See 
HOMEBPBAD 46 Ind Cas. 489. * 


Rateable OUtrlbutloo. 

(1) Appitcaftmi to execution made bp two 
decree-holdtrs — Attachment under each 
execution^Permissxon to raise by privata 
alienation -Money enough to satisfy one 
decree only, Payment of into Court-^Right 
of othtr decree hold*^r to rateable Ristrtbution 
of such momy^Cii,, Pro Code, 8, 73, 
O XXI, r 83. • 

8 7-1, Oiv, Pro. Code, is wide enough to cover 
oisd<4 where money in the hands of the Court 
by wha ever proooss thn same has been realised ; 
aod when permisoion is granted under 0 XXI, 
r. 83, Civ Pro Code, to raise money by privata 
alienation, the money is paid under a pending 
exeoution application. The mere fact that the 
money is paid into Court by virtue of the per* 
mission granted to raise it privately does not 
give a larger right to the deoree-holdar laezeou- 
iion of whose decree the permission is so 
granted, but it is liable to be rateably distri* 
bated between all deoree*hQldeza who havgi 
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I88teabl« Dlttvlbatlcitt«-*<ContintM(i). / 

•pplM for ezooation o! their decrees. ThIrM 
vlyftm PIIUI V. liakshmaaa PlIUl, 41 M. 616 
«86 M.L.J. 160ai(1918) M.W.N. 684-47 
Ind. Gas 638. 

SBSHAaiRI AIYAR end NAPIER, JJ. 
References :-^SB M. 821 (284). 12.; 44 G. 789, 
Diet ;36 B. 156. Dies* 

(9) Oiw. Pro. Code (Act V of 1908), 8. 73— 
Execution of decree — Proportionate dtetri- 
htifion of sale-proceedsSuit for refund of 
assets distributed. 

Held that a <'ui(! brought by a plaintiff (a 
deorea-holder) for refund of assetb before the 
aotual distribution of them tn the other deorae- 
holders war pcemaiure cind liable to bo 
dismissed. Wh«te plaintiff and d<»fendanta 
bald money-dooroLS against oertain juugmeut- 
debtors, and the judgment debtors of the plaint- 
iff represented only | iha of the property sold, 
held that the plaintiff was entitled to rateable 
distribution out of the } bs -whioh was the 
share of his judgment debtor^*. Ram Ohaodre 
Malk Kalla v Raghnnath Bavan Singh Deo, 
16 A.L.J. 630-46 Ind. Oas. 101. 

TUDBALIi and RAOOF, 7J. 

References'. — 30 C. 683 ; 27 A. 158. F, 

(8) Civ Pro. Code (Act V of 1908). 8 73 - 

Decrees against estate of decease I testator 
•^Decrees obtained against two out of three 
executors. 

Two deoreas were obtained against the oatato 
of a deceaped tesca^or. each obtained against 
two out of three exeou'ors. One of these two 
executors was common to the two suits Eioh 
decree was pnma facte oapablo of execution 
against the eniate : 

field, that the deoree-holderR were entitled 
to rateable distribution of the a sots under 8. 73 
of the Civ Pro 00*36 (a) Nllroanl Dey v. 
Hlralai Das. 87 O.L J. 100-43 Ind Gas 452. 
hroOEERJEE and BEACHCROFT, JJ. 
Reference (o) 19 B. 83, Rtl. on. 

(4) Civ. Pro. Code, 1908, 8. lB-~Deeiee 
against same judgment debtor-^Sals by 
inferior Court. 

Where the same property has bG3n attached 
ia execution of two deoreop, one p.«(.s(>d by a 
Oourt of Bupei^ior grade and tfav, other by a 
Court of inferior grade the sale should be held 
hy the Oourt of the superior gra'de. But where 
the sale has oeen held by Munsif, the Subordin 
ate Judge is net to direo* the MuoRif /o 
Itanemit the proceeds to b's C ourt, but should 
inovo the Oiatrict Judge to have the proceed^ 
SO teansferred and the sale-proceeds are then 
rateably distributed in accordance with the 
provisions of S. 79 of the Civ Pro Code la), 
iltlkaotha Ral y. Ooito Behavy Chattsrjee, 
97 O.L J. 146-44 Ind. Cis. 249. 

MOOKEBJBB and DBACHCBOFf?, JJ. 
fis/grsnoss;— (a) 13 G, 383 ; 18 B. 468, R. 

(5) Ckf. Pro. Code, 5. 73— Paptnsnf into 
Ooarf and applieatim for rateable dietmbu* 
tim made on the earn day— iVior tfy— /W- 

s'* ^ 


Rateable Dlsiplbotid|ki^(Csflsfiii«l). 

sampfion if any as io-^'^8ameiudymmt^ 
debtor^' 

Where the payment into Oourt of ashsts 
< realised and the application tor rateable diatri- 
botion were made on the same day ; 

Held there was no 'presumption as to the 
order of eveats and that the ofidose distributing 
assets should have aeoAtained which aot was 
prior in time. ,, 

Where th<j appellants obtained a deoree for 
money againsc the 3rd and 4th defendants per- 
sonally and tbe respondents obtained a similax 
decree against the 3rd defendant alone and it 
appeatred that the 8rd defendant had* an asosr- 
tamed interest in the fund in Court : « 

Held thU, m respect of thu said fund, he 
must be regarded as the same judgment -debtor • 
within the meaning of S. 73, Oiv. Pro, Code. 
Muthlah Ohetty v Alagappa Chetty. (1918) 
M.W N. 620-84 M.L.T. 179-47 Ind. Gas. 396. 
BaebwbiiD and Krishnan, jj. 

References 33 M 465 ; 12 0. 294 ; 16 B- 
638 ; 82 M. 241, fi. 

(6) Civ. Pro. Code (1908), 8 'JB^~Moveahlee 
of judgment-debtor sold by Court auction 
and receipts held by Naeir^ Application by 
certain decree holder for execution after 
realtiaiton of above sale-proci eg S'^Dt wee- 
holder if tniitled to claim rateable distribu- 
tion of assets in hemds of Naeir, 

The moveable property of a judgment-debtor 
was Hold m auction by the Civil Nasir on 
different da^es from the 13tb November to the 
lat Decembor arid tbi proceeds realised were 
held by him. A doocie- holder mide an .«ppli- 
oatioQ to I he Court fur execution ol*bis deoree 
un the 6th DwO''mber Held that, though the 
sU -proneudrt in the hands of the Civil Nazir 
were ass'^ts held oy the Court, iho decree-holder 
was not enlitJed to claim rateable distribution 
ot them as they were ’’ealiseU before the 5th 
Deoem'ier, the di'te of the decree holder's 
appJi i ion 'or ex^'cntir ii, but that he had a 
right CO claim a pro rata share in the amount 
rc«alis d after the 6tb December (a). Frim 
Surjan Singh Budh Singh v FrIm Prag Dat 
Haogal Salu, .33 P R. 1918-45 Ind. Gas. 108. 
Shah Din, c j. 

Rf'ff'rences '—(a) 26 M. 179 ; 10 Ind. Gas* 
6^7, Dist, 

(7) Woetoat money held by purchasing 
deori^e-boldbr to be set off towards hia deoree, 

1 able to hs n.ioabl/ disiributed among several 
deoree holders. See OlV. PRO. CODE (1906), 
No. 108. 43 ind. Cas. 715. 

(8) See ClV PRO. CODE (1908), S. 78. 

*(9) Persons entitled to rateable distrihution 
not served with notice of application to set aside 
auction sale— Order passed *oanoeUiug sals U 
binds suoh porsous See RBVIBXON, No, 17, 

86 M L J. 604, 

Rating. * 

PnnoipTss of, in asasMlug salt works. Bse 
ADBN BBTTIdBMBNT, No, 1. 90 Bom. L^Bf 
689. 
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UtMlitr ^ 

(1) Bfaht ta tfdnfmtM atU-^PermUaum to sub 
in Edrmft paiij^cis granted^-^uit filed 
bBforB BnsolvBnoy^SubBfquant mvjlvincy 
Where a parson oblatns leave to sne 4n forma 
pauporu in a snit oommenoed bel )ta his losol- 
▼eney, the Baoeiver srppainted on adjudioition 
of inaolvenoy is entity to oontinue the suit as 
ina insolvent ni'ffht have done Mohammad 
ZhkI Y The Municipal Board. 16 A L J 
dd0«47 Ind Oas. 577 

•BioHABDB, O J. and B^NSpjl, J 

(9) Irregular appo%ntmBntot-^Su%t brought 
by such recrtner unie^ auihorieaiton of 
Court if maintainable — Propriety of t%e 
Baeewer'a appointment if can be < hallengcd 
%n the suit 

In a suit pending in toe loaar G un, the 
High Oourt in appeal directed the appointment 
of a Reoeiier on yaking proper seoanty. The 
lower O'lurt ippomt'^d a Beoeiver but took no 
eeoarity and authorised him bo bring a suit 
Against the respondent whwh ^ras done The 
suit was dismissed on the ground of invalidity 
of the Reoeiver'a apoomtm nt 

Held*— That an order which la erroneous in 
law is zfot nejessanly aj order made without 
jarisdio ion .nd the order ^oc thr appointmoni 
of the Baoeiv'^r war oj native in law That the 
propriety of a i or Ici o^deeree male in a oause 
m which the Court hab jan^Jiction cannot be 
challaugeJ collaterally and lower *jourt wa^ 
wrong lo dismissing the sml on the ground 
that the Beoeiver wai not o mnetant to rniin 
tain the.artion Bhairab Chandra Dutt v. 
Bandlram Adranl. 29 0 W N 5J0»13 lud 
Gas 804^97 GfjJ 395 

MOOKCRJBE and DK^CHCROFT, JJ 
Beferencei -* Qreenwalt v WUson, hi Ka i 
109 , Defrtes v Creed 34 Ii J On 607 , Ex 
parte Evans 13 Ch D 252, R , Edwards v 
Edwards, 2 Oh. D 291, 

(3) Premises goodwill ani slock in trade of 
business, Mortgage of — Floating charge - 
Mortgag r given option of remaining posses 
aion of property on giving security ~~ 
Bee<»tver Appnnment of 
The dffenHni moi gagei to the plaintiffs by 
a dooumint in the Boglish form oortain per 
miees and the good wil’ and the sto k-in tcnle 
IQ the business oirriod on thcr^'in were pl^^dgcd 
by way of a fl'iati ig oh ii e to secure the motiuy 
that would be^'orne 1 ja from thj mortgagor to 
the mortgagee 1 The mortgage oont lined a 
proviso that at no time during the oontinuaooe 
of the seouriby would the mortgagor permit the 
fltook-io trade to f ill below a certain vafhe 
default being made in the payment of interest, 
the floating ohargh matured, and attached to the 
property that was on the premises at the time 
the charge oeaaed to fl lat. All on the stook lo- 
trade that was on the premises at the time the 
nortgagees determined to •enforce ^e fl jating 
dharj^ became a portion of the mortgage 
eeeurlty and in order to preserve that and to 
pemnt the ageets inehiding all the aotfonable 


Raoatvar— (Oonftfiiiid). , 

*olaime relating to the business from tietpg ladb 
to the mortgagees the mortgagees appalled ttftw 
Court for the appointment of a Beoeiver, 

Held, that the appointment of a Beoeiver wen 
under the oiroomstanoes valid and pmpeif 
specially after the mortgagors were offered t|M 
optibn of remaining in possession of the property 
on giving proper security. Hardwarlmnlt 
Dlblchand v. Laohmandai Pnruk Ohaad, 
*46 Ind Gas. 389 

FIiBTCBBB and SMITHBB, JJ, 

(4) Bent, Arrears of Suit for’—Bseeitfgr of 
19 solvent tfnant's estate, if a necessary par^ 
10 -^Landlord and tenant-^Bent, Suit for-^ 
Tenant, insolvency of’— Receiver, whether 
necessary party, 

A Btoeiver nf % tenant’s estate in iiisolveooy is 
not a neoebsarv party to suit for arrears of rent 
if theoji )i regarded as a simple money suit* 

A ReoeiVbi in a mcffas'l insulvenoy stands on 
^much the same footug ab the Official Assignee 
in t e PriBidenrv towns, and it has always been 
h«*ld that the Official Assignee is not a neoeasary • 
or proper p^rty to a suit against an insolvent 
for the recovery of a simple money debt 
Amritalal Ghose v. Naraln Chandra 
Chakvabarthy, 46 Ind Caa. 395 
GHITTY ail SMITHBB, JJ 

(6) Ciw Pro, Code 'Act V of 1903), 8 116— 

R cetver appo nted to recover property— 
Suit by Receiver —Court postponing frfat— 
Refusal to exercise jurisdiction— Conner* 
siun of original yetition into reviston petition 
—Lower Court refusing agpoantment of 
Receiver— Appointment on apfeol 
A Receiver was appointed to take charge of 
certain jewels in suit The R'^cciver, alleging 
that the j^weJp were in the possp aion of the 
responleni, prayed for an enquiry and for 
or1er^ The Court direr <ed the B oeivir to sne 
the rcspondoit ani, on bis sung, postponed 
trial of suit pending di:>poBal of the original 
suit. 

Held that there waq a clear refusal to exeroiee 
jnrudioti n. The Court wa.^ bound to assist 
the Receiver in g<>bLiQg possession of the jewels, 
Ramaohandra Iyer v Yalthlnathan, 8 L.Wf 
436 

OliDBIBIiD and B^KBWBLXi.^JJ 

(6) Possession by, when adve^se*^Hature of 
, B*ct%v»r*b possession — Bts judicata— First 
suit for partition— Second autf for posssssioa 
* of oertain items— If second suit ts barred. 
Though the possession of the Receiver is, hi 
one sense, the pobsession of the Court, it is 
the possession of all the parties to the enit 
according to their title During the oontintx* 
anoe of the Reoeivership, it is incompetent foe 
aim to set up a title in himself adverse to that 
of the parties. 

When there was a first suit for partition OR 
plaintiffs general right or on the basis of iR 
arbitration, and a second suit was bronglit tor 
reeoTes speoiflo items on the basis of a pacMlIte 
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BMOlTar— (OoMcIcMlMt). 

t 

Alreadfy effeoted : Held there was do res judieata.* 
Kuppuaavmy Chetty y. Kutala Ramlah 
Ohetty, (1918) M.W.N. 68B»8 L.W. 561. 
WaLUS, O.J. aod SPENOBR, J. 

Rsferencea i^Borlock v. Smith, 11 L J. Ch. 
N.S. 157 ; Corea v. Appu'^ami, (1912) A.O. 330; 
Rains r, Buxton^ 14 Cb. D. 637, ii. 

(7) Execution proceedings. Appointed tn^ 
Question as to discharge of — Satisfaction of 
decree t a question as to— -Order refusing to 
diseharge, Appeal, if lies from — Civ. Pro. 

‘ Cede (1908), S. 47. 

The question of a discharge of a Receiver 
appc'ioted in an ozecution proonediDg is a ques- 
tion relating to the satisfactinn of the deoroe* 
An order refusing to discharge* a Receiver ie 
therefore an order under B 47, Giv. Pro. Code 
(1908) and an appeal lies from snob order. 
Maharaja 81r Raraeihwar Singh v. HItendra 
Singh, 3 Pat. L.J. 513»46 Ind. Oas. 665. 
MULUCK and TBOBNHILIi, JJ. 

Reference : — 5 R. 45, Ref, to, a 

(8) Suit for diBsolution of 6rm — Acknowledg- 
ment of debt made by Receiver appointed under 
suit— If valid. See ACKNOWLEDGMENT OF 
DEBT, Ho. 5, 35 M.L J. 571. 

(9) Appointment of, Objection to. Order 
dismieatng appeal, if lies from — Civ Pro. Code 
(1908). O. XL. r, 1. See APPEAL (GENERAL), 
Ho. Sl-a, 3 Pat. L.J. 573. 

(10) Appointment of — Defendant in uninter- 
ropted poeaession — When proper. See ClV. 
Pro. Code (1908), Ho. 479, 43 Ind. Gas. 650. 

(11) Appointment of Receiver— Its effects on 
a person m possessipn of property and not a 
party to suit. See CIV. FRO. CODE (1908), 
Ho. 480, 45 Ind. Gas. 177. 

(13) Principles of appointing a Receiver — 
Conformity of Indian and Eogiish Law. See 
GIV. BfiO. CODE (1903). Ho. 481, 46 Ind. 
Oas. 334. 

(13) Insolvency-^ Contract of sale entered into 
by Insolvency Receiver— District Court's power 
to interfere with such oontract. See ClV. PRO. 
CODE (1908), Ho. 319. 7 L.W. 406. 

(14) Administration suit by creditors — Beoei- 
■ver appointed by decree in such suit— Sanction 

of District Judge under S 605, old Oiv. Pro. 
Code, not obtained — L^asj granted by Receiver 
to diaobarge debts, if void. See LESSOR AND 
liiBfiSEB. dHo, 1, 45 C. 940. 

Beoognlsed Agent. 

Right of, to examine and cross-examine 
witness or address Court on behalf of his 
principal — Upper Burma Civil Courts 
Regulation (i of I8i)6). S. 25 --Civ. Pro. 
Code, 1908, O. lll.s'. a. 

B< 35 of the Upper Burma Ci|[jl Courts 
JEfiSgulation forbids the recognised agent of a 
par^y* holding a power-of-atiornoy. from the 
latter doing enoh acts as ezamioiug aod oross- 
ezamlning a witness or addressing the Court on 
.hahaUol his oliept, unIdSS, be is generally or 


Rneognlied ^ / 

speolally licensed by the Jodi^l Commtsi^ondk^^ 
to do BO. QanerJee v. A. €. Miikepjee, 

19l8,*3rd Qc.,9i. 

• Saunders, j.c. • 

Reference 19 O.W.H. 64; 7 Bur. L«T« 306,. 
Dist, * • 

Record of Rights. * * 

(1) Entry in. Presumption as to, and vettiS' 
of— Rebuttal of presumption, Evidence as to, 
Conssderajion of-*-Court, Duty of. t 

An entry in the Record of Bights merely 
raises a presumption as to its ootreotness. 
Whore evidence is adduced to rebut this pre- 
sumption, It is the duty of tbe Oourt^to show 
by itp judgment that it has ooneid^red that • 
evidenoo and then come to a distinct finding as 
to whether or not that evidence has or has 
not rebutted tbo presnmption that arises from 
the Record of Rights. Purge Prasad v, 
Harlhar Prasad, 45 led. Oaa. 916 "*4 Pat. 
L.W. 448. 

" t 

Imam, j. * r 

(2) Entries in, likely to be fatal to relief 
claimed, Effect of— Wrong entry, Deterjnina- 
Hon of. Court's power re— Determination 
essential for consequential relief— When 
claim for declaration barred by limitation, 

A claim is not necessarily barred merely by 
reason of tbe fact that tbe Record of Bights 
contains entries which, if produced in evidence, 
and unrebutted, would be fatal to the relief 
claimed. 

Tbe fact that the claim for a declaration in 
respect Sit the obaraotor of tbe holdiogs is 
barred by limitation, would not prevent the 
Court from determining that tbe survey entry 
is wrong, provided it was essential lor the- 
determination of the main or oonsequential 
relief as to tbo damages claimed by the 
plaintiffs. Uttim Saha v. ArsanI, 46 Ind. Gas. 
229. 

Miller, o.j. and Jwala Prasad, j. 


(8) Bengal Tenancy Act (VIII B.C. of 1666), 
S. 106, Proceedings under, for correction of 
entry in— Entry of plaintiff and defendant 
as joint landlords— Partition— Possession 
of plaintiff, if possession on behalf of defend* 
ant also — Onus of proof, 

Tbe names of the plaintiff and the defendant 
having been entered as joint landlords In the 
Record of Bights, in a proceeding nnder B. 106 
of the BengaP Tenancy Act (1885) for the 
oorreotfoD of the entry it ivas held, that«. 
oQinaideriDg the facts that a partition bad taken 
place long before the Record of Rights and that, 
the plaintiff bad been in sola^ possessiou slnea 
then, tbe plaintiff should, in the absence of any 
evidence on the part of defendant to show that 
the plaintiff’s possession was possessipn on hta 
behalf, be recordi^ as the eole landlord* 
Brojendra KIshoroRoy y. JugondirB KlahoKb- 
Roy, 47 Ind. C^s, 5. >> 

OBITSY and Wal^ISLBT* JJi > . 





mOBBT OB OlfiBB. 


W 

(4) Suit for amendmeutr of— Dtspata between I 
iielghbouniig*ptoptietotfl— Question loc deter* I 
minatioc See Bbn.« AOT VIII OF . 1885 ^ 

(TBNANOt), No. 42, 45 lod. Oas. 781. 

• 

(5) Preeumption of adTreotness of — Finding 
of lower appellate Qou^t a** to vflietber pre- 
sa5apt»on rebutted not liable ro be*diHturbed 
in «eoond appeal. Sen APPBAIi (Sboond 
APPBAI:.), No. 6, 92 O.W N 449. 

(61 J^irat record containing ea|jty hostile to 
plaintiff — Flam tifl in posseH^ion*" Publication 
of second* record again containing similar 
wrong entry— Failure to brir g suit for deolara 
tion* of incorrect nature of first record if bars 
eubsequont suit' to correct second record. See 
*DB0DABAT0BY suit, No. 6. 3 Pa+ L J 861. 

(7) Entries in. Oorrootness of, Presumption 
as to. See PaBTITION, No. 2 a, 43 Ind Oas. 
858. 

(81 Offieer in charge of, *n Berar if an officer 
•authorised to recognise aivision of a survey 
number. Ses Pbb-emftion, No.* 11-a. 49 fnd. 
Oas. 447^14 N.LR 51. 

Sectifloatton of Initrament. 

Time to ^effect, Lapsn of — Title if may be 
proved without — Omission of party’s name from 
doonment by fraud or nf intake, Proof of See 
TlTIiB, No. i, 98 C.L.J. 197. 

Redemption and Foreclosure. 

Bee Ben. Rbo. XVII of 1806 

Re>entfy. 

(1) Landlord, Biqhtof, of— Non t^ansfetabk 
oeeupaney holding^ Sale of^ to a Za> veshgi- 

dar. 

The landlord has a right of re en' ry on a sale 
of a noo'transferable holding to a Zarpe^bgidar 
thereof, even though the lanulord had lecognieed 
the zarpesbgi right prior to the sale. Mokaram 
Singh V. Sadasl Koer, 47 Ind, Oas M2. 

BOB and OOUTTS. JJ. 

(2) Grant of permanent end heritable tenure 
ipland by landlord -•Right tn rfl•en^cr, if should 
be reserved See IjANDLOBD AND TENANT, 
No. 7. 98 0 L J. 978. 

(3) Right of, of landlord on abandonme^jt of 
holding Without recourso to provisions of S 87 
of the Bengal Tenancy Act (1865). Seo LAND- 
LORD AND TENANT, No. 59 e, 47 Ind. Oas 

147. 

(4) Right of — Lease of land for digging up 
tank for benefit of men and oattle— Tank dug 
blit silted up— Forfeiture of lease See LEASE, 
No, 11, 46 Ind. CaB"* 507. 

Rpfand. 

(1) ticney refunded undef illegal order, to be 
brought book into Cotirf. Surendta Nath 
Rnintanil v. Ranglahadan Opiwaml, 240.L J, 
mrnse m. Cas. 457-22 O.W.N.160. 8es 
Bikbt BM, 1916. Ool. 1228. 

61 


969 

^afiuidf<-(OoneIiMM). 

(2> Cto. Pro. Oode (1908), O. XXI. rr. 91, 99« 
93 — Sale conflrmed—Sutt by etram^-^ 
Sale found tnvaltd—lf auction purehieep 
can apply for refund of purchaee-momg 
dtpoe%ted'~‘Old and new Code. 

Ah • auction-purchaser, who has deposited 
money in Court for a sale in Court auction, if 
be finds that no interest has passed to him. can 
oply apply under O XXI, r. 93, Civ. Pro Code, 
after havirg got the sale set aside under z. 91 
before confirmation. He has no substantive 
right to recover his money after the sale was 
confirmed and a sntt was crought by a stranger 
wherein the sale was held to pass no interest (a). 
Difference between the old and the new CM« 
pointed out. Subbn ReddI y Ponnainbaln 
ReddI, (1918) M.W.N. 65^. 

Oldfield and Sadasiva Aiyab, jj. 

References .—(a) (i912) M.W.N. 1180 and 14 
A.L.J. 1216. F ; (1915) M.WN. 797 ; 86 A. 
529 ; 85 B. 29, R. 

^ (8> Execution sale — Property gold in auction 
second time after previous sale — Suit by pur- 
chaser for refund of purchase money. See 
ClV. PRO. Code (1908), No. 359, 16 A.L.J. 236. 

(4) Ejectment by landlord of purchaser of 
oocupanoy holding under mortgage decree— 
Suit by puroLaser for refund of purobase-money, 
if lies. Bee CiV. PRO. CODE (1908), No. 860, 
22 O.W N. 760. 

(5) Court-fees, Of ezoes<i, paid on memoran- 
dum of appeal— High Court, Power of, lo order 
— Oiv Pro. Code (1908). S^’e COURT FEES, 
No 3, d Pat. L J 452. 

(6; Gonuraot of sale void ah tn%t%o — Article of 
limitation t pplicable to Gas« Seo LIMITATION 
AOT (1908), No. 133, 44 P R 1918. 

(7) Organization to place capital at dR^sal 
of memberb in turn on payment ol monthly 
subscriptions '-Bight of ubscriber to claim 
refund of part eubscriptioii. Beo SUfiBOBIP- 
TION, No, i. 77 P R. i918. 

(8) Agreement ippo^ed to - Money paid under 
su«.hagri n. r — Suit for r fund of such money 
if lies~8i ivory bond, Enforceability of. See 
VOID AGREEMENT, No. 1, 27 Q.L.J. 469. 

• • 

Register of Births and Deaths. 

Kept at police St uioD, if public document. 
Sea Evidence act, No. 12, 22 O.W.N. 622. 

RegfitratloiD. 

(1) Compromise tmbodxed in Court *3 proceed- 
%ng^— Registration not necessary — Admis- 
I ston of compromise before Court— Suit 
withdt awn -Estoppel 

, Where t(|e compromise entered into between 
parties is embodied in the proceedings of the 
Court, such a compromise requires no registra- 
tion. 

Where a patty admitted a compromise before 
a Court and induced the other party bb 
withdraw his suit, the patty making Uie 



908 tBB OUBBBKT JHDB3:. 1916< 


(Oonetfcdid). 

ftdtnisBion ib estoppel) from bringing n fresh 
•Qit on the mettei. Gvlab y. Badhavg, 46 
Ind. Oas. S3l. 

LB-ROSBIGNOIi and WiLBBBFOBGB, JJ 

(2) Doeumentt olSnquiry as to, *«ndsr 
fiepufraf ion dc/ (1906; • 0 74 Nature of — 
ProeedHre’-Crttntnal Oowt,Jurtdict%on of 
to enquire into fact of execution'— Beeult •of 
enquiry — Consideration of by Registrar's 
Court — Registration Act (XVI of I908), 
Se 74, 76 89 

It js the intention of the Registration Aot 
that the enquiry made unaer S 74 should be a 
summary enquiry, and that the real enquiry 
as to the genuine character of the dooument 
should be made in a suit brought under 8. 39 
of the Speoifio Belief Aot 
A Criminal Court has full jurisdiction to 
enquire into a fact of execution of a document, 
when the party denying execution is present 
before it as an accused under 8 8J of tlia 
Begistration Aci and the result of that enquiry 
can be taken into consideration in the 
Begistrar’a Court in an enquiry under 8 74 of 
the Aot. Aahar Hussain Y Sawlal Harwavl, 
46 Ind. Gas 878. 

ROB and COUTTS, JJ. 

(3) Burmese Buddhist religious gifts --Regis- 
tration, if necessary lu case of— Transfer of 
Property Aot 8. 193, Applicability of. Bee 
Buddhist Law (Gift;. 45 ind Gas. 996. 

(4) Moveable and immoveable property, 
Charge on (Document creating. Non-registration 
of. Charge how affected by See GONTRAOT, 
No. 8, 47 Ind Cas 563 

(6) Endorsement of— Evidentiary value— 
Ezeoution ot dooument if conclusive proof of— 
Svidhoe Act, 8 67. See DOOUMBNT, No. 9, 

46 Ind Gas. 979. 

(6) Allegation that property not in existence 
has been included in mortgage deed — Onus 
of disproving existence of property See 
Estoppel, No. 9, 92 C w N. 894 

(7) Compromise decree affecting immoveable 
property, if requires registration. See MALA- 
BAB LA^^, No. 6, 36 M.L J 61. 

(8) Adt constituting fraud upon law of — 
Validity of act — R^istration, whioh is invalid 
tor one purpose if valid for any other &ee 
MOBTGAQB (ANOMALOUS MOtfTGAGB), 
No. 1. 91 O.Q d41. 

(9) Surrender of lease if requires registered 
dooument. See Bubbbndbb, No. 1, 98C.L.J. 
220 . 

Ridlilffalloii let (1906). 

(II Regtetratum m one district bp inclusion 
of property not intended to be conveyed^ 
VtUfdiiy Rama Halak Y.Ragamuthn Haeblar, 

99 M«L.T. 546-7 L.W. 88-48 Ind. Gas 616. 
Etoal Part, 1917. Oel. 778. * \ 
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RaglitYatloB Aot (19ifi8)--«(Oofl4toiied). ^ 

(2) H. 17— JRsvsrstoneff— Apreomenf to forego 
* right to sue for dedarafeok m 
Ijocument not eompulsorUp registrable. 
Certain reversioners executed an agreement 
whereby they agreed.' to forego their right to 
sue for a daolaration that a deed of gift executed 
by a widow in favour Of certain persons was qot 
binding after her death Beld that the docu- 
ment did not convey any right, title or inteieet 
nor did it purport or operate to extinguish any 
right, etc , gpd therefore wa< not compulsorily 
registrable within the meaning of 8. 17 of the 
Registration Aot. Mueaammai JBhana Y. 
Ouman Singh, 16 A L.J. 191*40 A. 384*44 
Ind Ca«i. 629. 

TUDBALL and RAFIQ, JJ. * . 

(3) S, 17— Gompromtss between landlord 
and tenant purporting to create a lease’— ^ 
Necessity of registration— Bengal Tenanoy 
Act, 8 39 — Enhancement of rent in eon- 
travention of ssc/ioti. 

Where a compromise petition purports to. 
create a lease and not an agreement to create a 
lease in future, it requires registration under 
ol id) of 8. 17 of the Registration Aot. 

Where a landlord and tenant enter into a 
compromise enhancing the rent contrary to the 
provisions of 8 29, Bengal Tenanov Aot, the 
enhancement is held illegal. Srlklihaii Lai 
Y« Sheobalak Oope, 44 Ind. Gas. 638 « 4 
Pat L.W. 947 

Bib ALl iMAMi J 
Reference —37 0. 808, Disi, 

(4) 8. 17— Oompositirn deed — Money suit, in 
— Croatipg charge on immoveable property-— 
Registrition, Neoessity of. See COMPOSITION 
DEBD, 46 Ind Gas. 243 

(5) 8. 17— Dooument varying rent is lease 
and requires registration — Absence of registra- 
tion, effect of Spc LEASE, No 6, 27 G L.J'. 
107. 

(6) 8 17 (b) — r etter by mortgagor to mort- 
gagee stating purpore of deposit of title deed 
if requires registration. See MOBTGAGE 
(Equitable mortgage), No. i. 92 C.W N. 
768. 

(7) 8. 17— Equitable mortgage— Memoran- 

dum of Boourities handed over to mortgagee— 
Registration if necessary. See MORTGAGE 
(Equitable Mortgage), No 2, 45 ind. Gas. 
918. • 

t 

(8) 8 17 — SuooesBor in title of original 
Squitable mortgagee in possession with mort- 
gagor’s consent— Registered document if neoes- 
.sary for such transfer df posseseion. See 
MORTGAGE (EQUITABLE MORTGAGE)# 
No. 8, 9 L.B.B. 179. 

(6-a) a. 17— cTDregistered dead of esis. 
Vendee dlaimiug title— Poeitfon of«*TrespaslMr 
—Bjeotment— Vendee otoimlng title under 
pnbseqnent registered deed o4 tale. See 1heiSS« « 
PABBEB, 111 P.B^ 1918. 
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S IT (t]kr>XroaiiW ol mortRaga-dabt* 
veqaires ragistmion. See Tbaksfbb SF 
FBOPflBffT ACT, No. 8F» 33 O.W.N. 641. 

(10) 8 17 (1) {b)^L€ttBr\€e%t%ng urtaw facts 
anddslwtfy of posaSsswn’^ Whether com- 
puleortly registrable, * 

A letter reoiting oertaia facts aod stating 
that the writer has given poasesBion of the 
property, that he had nothing to do with the 
property in future and that it has been sold is 
eiot an instrument whiob , of itself purportb or 
operates to dlreate or declare any right, title or 
interest in the property in question and does 
not require.registration Kaja Mai v Parama 
IfBOd, 40 Ind. Gas. 456. 

800TT-BM1TH, J. 

(10 a) B. 17 (1) (b) — Dooument aoknowledging 
partition not compulsorily registrable Bee BBS 
JUDICATA, Mo 40 a. 1J2 P.W.B 1917. 

•(11) 8 17 (1) (6), (d) (2) (vi)— CowpromMS— 
Adfustmehi made up partly of matters 
outaiie scope of suit-^Entire compromise 
filed in Court-^Duty of Court disposing of 
suit — Oempromise referred to in order of 
Court — Meeesfltfp of registratio % of compro 
msse even when it alters registered document 
^Documents filed in judicial proceedings if 
' admisstble in evidence without registration 
-^Transfer of Property Act, 8s 105, 107— 
Cto Pro Code (1908), O XXIII rr Sand 
7 — Compromisp accepted bp Court how far 
binds mipora subsequently 
By a lease of 1896 of certain jo J Und, it was 
provided inter aha that a oertain rate of corn- 
mission subject to a minimum royalty should 
be paid by the lessees to the lessors. One of 
the olauses of the lease also stipulated that the 
royalty and oommission payable should be 
payable to eaoh of the oo sharer lessors accord- 
ing to their rosneotive qhare<3 aod that in 
respect of the share of e tch oo-sharec he should 
be entitled to recover the same by suit from the 
lessee. In 1901 a suit was filed on behalf of all 
the existing oo sharer lessors as a body eaoh 
co-sharer claiming to recover according to his 
respective share, an aliquot part of the loyalty 
and oommission due under (be lease of 1895, 
Four of the oo-sbarers, Girish, Marahari, ^ari- 
har, Kbagesbwar, were minors when the suit 
was filed but they were properly biought upon 
the record by their guardians. The suit was 
Qompromised in 1902 on the understanding that 
a oertain sum of money should be accepted m 
lieu of the arrears of rent and that the rate of 
oommission and royalty should bo reduced 
The compromise was subsequently filed as 
part of tho record 4n the suit then pend 
log and was recorded by the Court with 
the remark, that the terms of the lease had also 
been obnnged, but that that vpis no part of the 
subject-matter of the suit Tba Court, how- 
ever » novar expressly recorded its sanotioif to t}ie 
oompromiae on behalf of the minors as a Com- 
promise boiiofiolal to them. In 1906, another 
shU wat instltntsd between praotioidly the 
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same parties with referenoe to the same subJeoU 
matter. Girish now a major oonteuded that 
the oompromiae of 1903 was not binding on 
him as he was then a minor. Marahan wae 
still a minor Hazihar prior to the suit of 
1906, disposed of his interest in three portione 
to three oo sbarere B, J and Khageshwar. The 
latter, a minor in 1903, did not, in 1906, impaaoh 
the .validity of the compromise of 1902. The 
suit of 1906 was also subsequently oompromieed. 
But again another suit was brought in 1918 to 
recover royalty and commission on the basis ol 
the lease of 1896. Held that the rent being 
divisible by the terms of the original lease, 
Girish and Narahari were entitled to royalty 
and oommission on the basis of the lease of 
1896, and the rest of the plaintiffs, who were 
adults, were oonolusively estopped and bound 
by the terms of the oompromise of 1903 (a). 
Held, also, that the oompromiae in question wae 
not per se a lease whioh required to be registered 
UQ<}fBr the provibions of sub 8 1, sub ol. (dl of 
a 17 of the Registration Aot, read with B 107 
of the Transfer of Property Aot but was pro- 
tected from registration under ol (vi) of anb- 
a 2 of a. 17 as it was embodied in the decree 
of the Court and was admissible in evidenoe (d). 

In respect of doouments of the nature of 
affidavits, petitions or pleadings which are filed 
in the course of a proper judicial proceeding, 
the same are admissible lu evidence without 
the necessity of regia tiation where a oompromiso 
IB referred to and is incorporated in the order of 
the Court or is filed by way of petition in the 
proceedings, then it is within the proteotion 
proviaed by ol (vi) of sub-8. 2 of 8. 17, 
Registration Aot. 

Under 0 v Pro Code, 1908, O XXIII, r. 3, 
the duty of a Court in dealing with a compro- 
mise relating to matters directly within the 
scope of the suit is to accept the o cm prodKee 
and record it aod to prepare and draw up a 
deoree in accordance with it, so that the same 
may be executed in the due and ordinary oourio 
of pi ooedure But if it contains matters outside 
the eoopG ot the suit, then the Court must make 
an order roc irdiug the eutiro compromise and 
then draw up a aeoreo giving the paniea the 
right to cxbou e tho decree in respect of matters 
which fall within the scope of •the • action, 
leaving it to the parties to enforoe by whatever 
mrans they like that portion of the oompmmiaa 
which refers to tne matters outside the scope 
of thd suit The entire oompromiae most ba 
recorded, and ba embodied by an order m the 
record of the suit or proceeding Eaoh ease 
, must depend upon its own faot^, as to whether 
or not the oopucomi^e does in fact inoludo 
within its terms ma tors oat^ide the scope of 
*the original suit (r) 

Per Chapman f J — In order to bring a oase 
within bub cl 2 (vi) of S. 17, Registration Act, 
it 18 pormtasible to look not only to the order 
of the Court but also to look at the pleadings 
which resulted in that order Where a suit is 
, properly adjusted but the adjustmont oonsistd 
partly uf an agreement remng to maltefit 
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ItoglitraUbu let [i90B)^OontiiiiMd), 

ODtfudle the aoopa of fche suit if ^^e eofeira oom* ^ 

S romiae is^aid before the Ooure and the Court j 
I iDvited m ooDsequenoe to dispoee of the suit 
end the Court does dispose of the suit aooord- 
logly, then the agreement is exempt from 
cegistratiou under the Bogistratiou Act, | 
although the deoree deals orly with the sub- | 
jeot matter of the suit and does not deal with 
the portion of the compromise which lies 
outside the suit , the only limitation of the rule 
being that the proceedings must be proper and . 
they must no*^ be fiotitioua or ooilusive and they 
must be regular and in aooordanoe with law. I 
Ohara Chandra MItra y Sambho Nath * 
Pandey, 3 Pal. L Ji 25&a46 Ind. Oas 368. 
Chapman, atkinbCN and Imam, jj. . 
Befereneea — (a) 26 B. 109 and 24 M. 326, 
JB. (b) 42 O. 801, Di8t . S7 C 293 ; 20 A. 171 ; i 
22 M. 608 ; 28 A. 78 , 1 Pat. L J. 208 ; 3 Pat. 
L. J 43 ; 33 A. 728 i 22 Ind. Oas 687 . 19 lod. | 
Oas 651 : 26 Ind Oas 790 . 31 Ind. Gas. 260 ; 
12 Ind. Oas. 36 ; 91 P R 1916 , 20 P B 1914 ; 
29 Ind. Cas. 311, ReU on , 38 M 959. B ; 36 
M. 46 r 36 G 193 . 32 A. 206 , 22 Ind Gas. 
687, Not Fr, 33 M. 102. Comm, on, (e) 30 M. i 
478. B. 

(12) S. 17 (t) (b) 2 (iBt) — Agreement to relin- i 
quteh portion of monepa due under mortgage | 
— Agreement tf requires registration — Ad~ 
miaaibility in evidence | 

An instrument whereby a mortgagee agrees 
to relinquish more than a hundred rupees out 
of the mortgage debt due to bim is one which 
purports to limit or extinguish interest m im- 
moveable property and under 8 17 (b), Regis- 
tration Act, requires registration to render it 
admissible in evidenoe and it is neither an I 
acknowledgment nor a receipt to be exempted I 
under el. /sri) of sub S 2 of the Aet (a). I 
Lakibmana Betti v. Chenchuramayya, 34 M. 
Lj:79-7L.W 229 » <1918) M W.N. 262 = 44 , 
Ind. Cas. 133. ' 

Abdur Rahim and Napier, jj. 


ReglitPatlon Bet 

repay the same, the Court Will epedifieidlr 
enferoe Aie execution of the mortgage. 

Where the defendant agreed to give the plaint- 
iff ID swamibogham certain immoveable 
properties for twenty vears for Bs. 6,000 and the> 
principal imd the interest were to be realised 
by the q^yment of the properties foe (|he 
twenty years and the plaintiff agreed to pay 
annually oertain quantities of paddy and eiraw 
and money and provide oertam number of 
labourers to the defendant and it was stipnJated 
that the plaintiff was to enjoy the properties ^ 
for eight years certain and the defeodaot oonld * 
at hiB ohoioe redeem the properties after the 
expiration of eight and before the expiry of 
twenty years and after the plaintiff had paid 
Bs. 4 250 m pursuance of the said agreement,* 
the defendant refused to execute the instrument 
and oompleto the transaotion 

Held, (1) the agreement was one to ezeonte 
a mortgage and did not reanire registration (n); 

(2) the plaintiff was entitled to a deoree that, 
nnlees the defendant repaid the sum paid tc 
him or on hfs aooount, he shonldi execute the 
mortgage aooording to agreement ; and, in 
ease the defendant paid off the amount reoeived 
by him, he would be also liable fot damages 
for broach of contract (b) 

Per Abdur Rahims J — The mortgage iu 
question is an anomalous mortgage 
Per Seahagiri Aiyar, J.— The mortgage in 
question is a usufructuary mortgage. There 
is no reason why a oontraot that a definite 
portion of the inoome shall be paid annually 
to the mortgagor should not be luoluded in a 
usufructuary mortgage. ' 

Assuming that the above agreement was one 
to execute a oombinatiou of a mortgage and a 
leasp, Buob an agreeiz^ent is not oompulsorily 
registrable Meenakshi Sandara Madallar v. 
Rathlnasawny Plllal, 24 M L T 816«»S6 
MLJ 489-(1918) M.W N. 811 = 8 L.W. 438 
= 41 M 959 ^ 

ABDUR RAHIM and SBSBAGIBI AlYAB, JJ» 


References ,—{a) 35 A. 43 , 26 0. 707 ; 41 0. . References —{a) 26 B. 252 , 7 M. 203. 

493 (P.G ) ; 35 A 202. Bet', on ; 4 B. 235 , 42 0. * (b) (1873) L B 16 Equity Oases 18 ; (1696) 
646. DtsL A 0 309 ; 34 M L. J. 342 ; 43 0. 69, P. 


(13) S. 17 (t) id) ^Agreement to mortgage — (14) Ss 17 (1) {d) and 2 (v), 49— Leass— 

Construgiion — Registrability — Specific per- i Agreement in writing for 5 years* lease^ 
formants • jfon regiafration-^Inadmissibility in cvl- 

1 The question whether, for \he purpose of dence — Secondary evidence inadmissible^ 

the Registration A'*! an instrument is an Intention to execute more formal document, 

agreement to fxemte a mortgage or a Jease | A more proposal to take a lease does not 
depends on ^he inter tion of the parties. The require registration ; but when a proposal in 
essential teat is wbethor by the iransa&ion in . writing is *acoepted in writing, it, in fact, 
questirn the debt was sr cured or satisfied; if j baeomrs a lease, or at leabt an agreement fora 
the former it wruld be an agreement to execute T lease, and, if the lease is for a period of more 
a mortgage and ne'vd no be registered , if the than one year, it would require registration 
latter it will be an apreozneut to give a lease « under the provisions of 8. 17 of the BegiStta- 
and must be regi ^ered tion Aet. 

2, The Court will not deoree speoifio per- A paper oontaining a list of bide with an 
tormanoe of an agreement to lend or borrow endorsement sigqjed by the suoaessfut biddar to 
money, whether on socur.ty nr not ; but will the efleet that he agrees to take a lease fof 
only award damagee in eace of broach. Where« 5 yearff at a oertam annual rent and also an 
howavee, the lender In an agreement to mort- eD^oisement signed by the lessor to the eflsot 
gage has advanced the money either in whole . that the sale la confirmed amounts to ail < 
nc to pact and the boccowex is not peepheed to^ ^ ageeement foe a laose and eequICM rsgistcaitlini* 
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JUt (imh-VOaKOimiii. 

If tha dooonMnll fa aanlpafacad, no onl evld* 
anoe can besmn of the terms of the lease. 
'Ujavaoijl y. Oaoeih, 43 Ind. Oas. 639. 
M19TIIA, A J 0. > 

JKe/erenee :*-*7 0. 703, 

(Idl 8» 17 {o)^PartUiont t/ necasaary to be 
^fH fertting-^ParttUbn already, effected^ 
^possession o/ land allotted under, Receipt 
for* %f requwes regutralion* 

The Jhw does not require isriting to complete 
» a partition already efieoted by Panghaa 

An instrument, which la in terms, merely, a 
veoelpt for poaaeBsion of land 'lUotted to one of 
the parties in a partition, whioh bad already 
been effao{ed by Panohas, is not oompukorily 
.iBgiBtrable under 8 17 (e) of the Registration 
Apt. Fakira v Talilram, 46 Ind Oas. 864 » 

1 J. 6 

Dsaeq Bbookman, a j c 
Reference 0 310«3 C W.N. 91. P. 

(16; B 17 (d)~Ocal lease foi more than one 
year— Lotterb confirming Ilaio memoranda of 
fait aeeomp/i— Lotters require no registration 
See Rbs Judicata, No dS, ii p L k i918 

(16 a> S< 17 (2)— Petition of oompromise 
• addressed to Oourt, Neoessfiiyol, Regntr ition 
of, under See WITHDRAWAL OF SUIT, No. 1, 
46 Ind. Gas. 913. 

(17) 8 17 (2) (s)— Solenamih in ertminuf 
cose reciting agreement to give up possession 
of suit land^Registrationt if necessary 
A petition of oomorompe (sofenaTaah) 
whereby the defendants agreea to give up 
possession of suit land m f ivour of plamtifii was 
filed by the defendants lo a onminal ease bet 
ween parties. Held, that the solenamah is 
aJmiSiible in evideuoe, thmgh unregistered 
JKbudu BJbl y Abdul Majid, 43 In 1 Oai. 36 
FIiETGHBB and NEWBOULD, JJ. 

(17 a) 8 17 (3) (•) (iv ^Compromise decree 
comprising property not subject ma Ur of 
suit* whether requires registration — Civ. 
Pro Code {Act V of 1903), 0 XXIIl, r, 3 
— Ad;usfmsnt of suit 

Where a permanent lease was taken of oortain 
lan^ by three parties, and one of them <sub 
aequently insututed a suit oUimmg about one 
third of ihe leased lands, and the suit was 
settled by a oompromise by whioh it was 
agreed that each of the three parties should be 
reoeguised as having a separate right in one- 
third of the properiy, and the oompromise 
was inoorpo rated m a decree of the Court 
fields that suoh a oompromise in whioll each 
defendant admits the plaintiff's claim to oertaip 
pQCttooB of the claim made by him in oonsidera 
tion of the plaint'B admitting each of the 
** defendant’s claim for certain property whioh* 
desires to retain, does not require to be 

islH 

«e|l8tr'’*'V^bJeot of the Registralfion Act requiring 
The L ^loument should be registered is merely 
a d^Jv vpose of eosuriog publioit^ of record 
lor the poP kinoflitate proof of eseoution and to 
iti.oiSlis to^ 
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porveht fraud and it is on t&is principle thAt » 
decree whioh is an order of the Oourt has hCSSl 
exempted from registration « 

Per Jwala Prasad, J —Under O XXnXf 
r. 3, Oiv. Pro. Code, all terms which form the 
consideration for the adjustment of the mattere 
in dispute, whathec they form the subjeot* 
matter of the suit or not, become related to the 
suit and oan be embodied in the decree Under 
8 17 of the Registratinn Act, cl. (3) (vi), "a 
decree or order of a Cjart"does not require 
registration and all that hss to be seen is 
whether the subject matter of the subsequent 
suit was embodied in the oompromise decree or 
not, and if the lands were embodied in the 
decree it is not opened in the subsequent suit to 
go behind the deoren and find out whether the 
lands wore the subject matter of the suit in 
which the dec od was passed Karo Mian v. 
Tejo Mian 43 lad. Oas. i82a3 Pat L J. 48» 

3 Pat L W 141. 

CHAPMAN and JWAIiA PRASAD, JJ 
fieferenc6s:^{*) i2 M 608^1 Bom L R« 
d94»30W.N 466 = i61.A l0l»9 M.L J. 147 
»7 8ar. PC J 516»»8 Ind Deo (N 8 ) 863 ; 
20 A l71»3aWN 123, 35 I A 9^7 Sar. 

P C J. 373; 9 Ind Deo (N 8 ) 471 (P C ), F ; 

1 lad Oas 913 , 36 0. 193 at p 332; 5 GIi.J. 
611, Not F 

(18) 8 17 (3) ivi)-' Award signed by parties 
as well as arbitratorst whethur contpu fsortip 
registrable, 

A dispute between three brothers, with regard 
to immoveable property of the value of more 
than Ra iOO, wai settled by means of a 
document, which was signed by all the brothers 
as well as six other persons de<JCtibBd as 
pun hes It appeared thit ihe parties had 
assented to the opinion of the punches One 
of the brothers having taken forcible possession 
of the property that hid fallen to the plaintiff’s 
share, the latter sued lot possession 
Held th It the documencs settling the didpnie 
was MU award and did not require registration 
Khazan Chaod v Hamlr Chaod 189 P.W.B. 
1918»46 1od Oas 636 
LEbDIB-JONES. J. 

References —101 P W B. 1914 » 10 P.R, 
1914*22 Ind. Oas 4Ii, F. 

(19) 8s 17, 49— Utrspisfsrsd document, lost 
— Advtissibififp of secondaif\t ei^idsnoe fq 
prove fact which does not affect land or 
interest in land, 

A document, which requites registration 
under S 17 of the Registration Act, but not 
regiBiieted, was lost The person m whose 
favour the lost document was executed, though 
debarred from proving it by seooudaty evidenoe 
in regard to any transaction affecting ihe land, 

18 entitled to use that document as evidenoc'^f 
an oral agreement which does not affect the 
land or any interest in the land. Ma Pan U 
Y. Ma Bhwe Tint, 44 Ind Caa 91* 

Ormond, o.j. 

Bsfersness 0. 690-13 G.LM 809(F.B.); 

4 L B.R 63, R, 
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Biglitriitlon M (i908)'^(0onitnuedf, 

(90) ^0. 17. 49<-'Regi8tEfttioQ. Neoessity 
of AdmiB9ioii*-AdmiB0ion in Solenamn, Admis- 
sibility of, in syidence, when solenama un* 
fSgieteced. See ADMISSION, No J. 46 Ind. 
Qas. 443. 

(31) Bs. 17 and 49 — Award filed by partner 
and accepted by Oourt — Registration |( neoea- 
sary. See AWARD No 9, (1918) M W N 194. 

(21 a) 8 b 17, 49— Map and Ohitta snowing 
allotments on partition— Begistraoion, Neces- 
sity of — Improper exolusion of documentary evi- 
dence on ground of non registration. Effect of 
Bee EvidenOB, No 4 a, 47 Ind. Gas 159. 

(99) S 91 ^Transfer of Property Act, 8 64 
— Begtetratton of sale deed-- Reference to 
map — Map not registered^ EffeH, 

Where a document (deed of sale) describes 
the lands sold and refers to a map which was 
not presented for registration held that such 
a document cannot be rogiatcred under 8 21 (1) 
and (4) of the Indian Registrition Act and 
that, although such a document was rigistor d, 
no rogiotrahon uf it has bef n efieoted withinatbe 
provisions of the Act, and the document passes 
no title in the lands. Oampbell v. Maung Po 
Hyeln, 43 Ind t &s. 465 
Maung kin, j 

Reference —18 0 656, P 

(29) S 98— Registration — Validity — Juris 
dxeivm of registering officer — Property 
included in mortgage dee i loithin jurisdic 
tion of registering officer — Vendor having 
no title to it^ Fraud 

Wherein a morigage deed ceriain immove 
able property was included which acfuiDy 
existed within the jurir diction of the registering 
ofidoer but the mortgagor Lad no title thereto, 
and the deed was r uly reg.sterod, held that the 
registration was ro^ viiiatcd by the fact of the 
mortgagoi ’s want of title when rbere was no 
hnowieoge on the part of tbe mortgagee and ro 
ooUusion between them jrigrigorard mortgagee 
Panladi Lai v Huiamat Laraitl, 16 A L J 
871. 

PIQGOTT and WALSH, JT. 

References —14 C.W N. 533 F,, 41 0. 979, 
JDiaf. 

(34) 8 28— Place of Registration^Jurisdic 
(Mn of Registrar — Transferor not entitled 
fo property transferred— Transfer merely 
oefenetbOe — Burden of proof. 

In the absedoe of fraud on the part of tbe 
transferee, and oolluaion between the transferor 
and tbe transferee, the mere fact that the 
transferor had no title to a piece of land 
mentioned in the deed would not be a bar to 
the Begistrar’s jurisdiction. 

In oases where a litigant alleges that a 
doonpaent to which be put hiiD. signature m 
token of reBigoiog an mterest does not contain 
a correct statement of tbe facts and of the in- 
tentions of the parties, the burden of proof lies 
on him. OhandPaball BIbl v. iRam KfthaD 
Joihl, 44 Ind. Oas. 399 «4 Pat. L.W. 337. 
Bob and JwA|>A Pbasad, jj. 

Beferehces 14 aW.N. 639, F.\ 18 O.W.N. 
B17, Diet. 




979 


Beiglitpattoii Ao| (190B>— ((youltnnsd)* 

(96) 8s 89, 83, A, 78, T6— Aforlpape bofid*-«^ 
Begistration^Pre^ntaiion try pereoa tfndisr' 
a duly authenticated potoOr opaiiorn$y on 
behalf of mortgagee’^Failuro to appear on 
the part ol mortgagor— Refusal to register 
—Death of mortgagee -AppUicaiion by hie 
representative — Registrar's eertifloaie 
ordehng same to bs registered — Prs^la- 
tion on behalf of Collector as Manager of 
Court of Wards ftn the mortgagee's fepra^ 
sentatives by a messenger along with a 
letter from Collector accompanied bp 
BegisUrar's certificate— Validity of such ^ 
presentation, 

Certdiu pertaons executed a mortgage-deed in 
favour of P on November iO IbU. Before the 
deed oould be registered P fell dl^ and on 
February 9, 1912, a special power of-attorney 
as required by 8 33 of the Registration Act 
was executed in favour of N anthonsiDg him 
to pLcsoDt the document for regiatrAuion on 
behalf of P, On February 6, 1913, N acting 
under this power of attorney presented it 
for rcgi^i^r Uioo before the Sub Registrar^ Qn 
February 8, 1012, P died. Tbe mortgagor 
having failed to appear to admit execution, the 
Sub Registrar refused to register the document. 
Tberoupcu tae widow of P acting as the natural 
guardian of P*s sons who were minors applied 
tCi the Registrar to have the document ro- 
giBtere I and on June 28, 1912, a certificate was 
granted by tbe Registrar ordering the same to 
be reg sterod. On Juiy 23, 1012, (witbin thirty 
days of the certificate) the Collector as Manager 
of the Court of War .s ( vbioh m the meantime 

UDJvl tbe sup^rintendenoe of the estate of the 
minors) sent the document by a messenger with 
a covering letter aooi mpanied by the Registrac’e 
oerhfioate to the Sub- Registrar for registration 
and it was duly registered, pu a suit being 
brought on the document, it was objected, 
inter alia, that the document had not been 
validly jpegisterel . — Beld, that under 8 76 (9) 
of tne Act tbe document had been duly pre- 
senteu wnen on the 23rd of July, 1912, the 
Registering Officer received it under cover of an 
official letter from the Collector of Moradabad, 
no matter who the mesBengec might have been 
who carried tbe document in question ; held 
also that when tbe Sub Registrar endorsed due 
authentication on the power of attorney on tbe 
3rd February 1913, and the mortgage deed waa 
presented for registration on the 5th February 
by the person holding such power of attorney, 
there was no defect in the presentation. 

In the provision about preseutation in B. 75^ 
there is antabsenoe of imperative language and 
that distinguisHes oases under that section from 
oases under Ss. 32, 38 and 34 of the Aot, 

Per Walsh, J.— Part VI and Part XlX (of the 
Registration Aot) deal with totally diflerent oir<» 
cumstanoea and contemplates a totally different 
situation. Part VI is a oolleotion of eecAuj^*”^ 
dealing solely with “ of presenting doon^Wpj®” 
to, ngisteatioiiv*^ Part Zn to Mift 
tained^and deals with a eitnation 
wlwt to MOtod "ot nfoml to ,agtoMi^*> •- 
OM. ot ntouHd to ngtatac Hfl 


ith«v kt»d 



m 
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BagbtmttM Am UWtlMOw^ntHtih 

ol fXMVnMtidB iiK(Ooa0AiQniM thenaf Iim to 
Im 4«i^U with. Oonssdaently, it t?otild be to 
ftUrlbute totally sapetcnaoue partioalanty to the 
legielatave if one were {o bold that the ptovi- 
810&8 in 8o 76 flopenmpobe upon the solemn 
pcooeeding and final deoision, a duty upon the 
person who desires merely to carry out the 
or||ec of the Begistiar. C|f performinth the striot 
formalities which are necessary Before the 
reg&iration by tho Registrar has i .ken plsoe 
What takes pKce after the R^^gistrar’s order as 
provided by 8 75 is pure machmerv Any 
form of present i.tion, if it is supported by an 
applioatiop, whioh takes place on the part of 
the presenter and is noted on the oroer in his 
favou , is mffioien*^ If some othoi ^orm of 
jpresentAlMou is intended the miscike is merely 
a defect fo procedure whi-'h is oivored by 
B 87. OolleotOF of Horadabad v Maqbulnl 
Rahman, 16 A L J U3~40 A d3i^4j Ind« 
Oas. 37. 

PiaaoTT tjd Walsh, tj 
, References —23 A ‘^33 , 37 A 56. 

(261 fl 3J. See 15 <'Upra* 

(27) S 3o-^Piri%t%ov, fiesa nnreq%Herel as to ^ 
some ^xecutautSt admtas*bil tu of — Hindu I 
Law — partiUon power of i lOier to enforce^ I 
between sons — Poitxr, f}aui on-^Ben fin 
ary l%ah%liiy of *akwg with notice 

M, i Hindu and bis thfn6'ln^ \ o »iuti£f au\ 
defendants * and 2) sigaei a deed oi pkCuition 
of immoveable pcoperti e of the family Th3 
Ist defradint o'^jectod to if registiaii u on the 
grouri I tha (.me of the sob Jules were inserted 
without his knowledge but M and the plaint if! 
applied to have the deed rngistf r^d and it was 
registered undei 8 do of the B gistritiou Act 
80 far as thev were concernea. M died leaving 
a will bequea mug hii sb iro to the Ist oefend- 
ant. 

(1) The pjaintiil sued f3r a ^esh partition 
and conieoJod toig the de«d of pirtitionwas 
inoperaiiVe as it was ml register *d as to all the 
executants and in admissible in evidenoe 

Held thatM as a Hiudu father had tha power 
of effecting a pirtition among his children 
without their oonsent and the partition deed 
registered by the father though without the 
Ist defeuuAUl’s oonst^ut had tfieo^oa a valid 
partition (a) 

JBiSld also that there is uo irrebuttable pre 
sumption tbas a documeno in ended to be 
executed by more than one person shoulu not 
be oonstiued as evidencing a onntraot by some 
only of the intended exocutanis who have 
signed the deed , and the fieed of partition 
eould be used in evidence as containing a deola 
ration of intention by M and the pleintifi to bh 
separated from the^rest of the family whioh was 
siuBoient to establish the status of division (6), 

(2) The partition deed provided that a sum of 
Rs. 16,000 due to the family upon a mortgage- 
deoree should be divided among the members 
when realised by the fatfahr and that if the 
mortgaged property itself was bougfit by the 
li)ldkerf the proj^y should be divided. Instead 


Redlatralrtea let (190a)--(0oiilhiiied)(, 

o| phrebasing tbe mortgaged property himietft 
hh had it oonyeyed to the let defendant. 

Held This was a fraud by the father on hig 
power and the plaiotifl was entitled to a ahaia 
in the property itself and was not bound to 
aooept a share of the mortgaged money. Meteih 
Iyer y Sabramanla Iyer, 23 M.LT. 307»> 
45 1ifd. Gas 536»(1918>M WN 703 
ATLING and SSSHAGIBI AlYAB, JJ. 
.References —(a) 2 M 317 , 31 M L J 147 ; 
32 M li J 4 39 , 42 C. 66. F {b) 26 M, 389 , 1 
A 466, 30 M 597,48 0 1031. R , 19 M L T. 
60 . 18 M L T 161, doubted 

(28) 8 35 — Protest by exeentant of sale-deed 
at r giscration time that he had not sold 
shamilat— Protest amounts to denial of exeou* 

I tion — Da*^y of regihfering officer See VENDOR 
j AND PUROHA6EB. No. 11, 37 P R. 1918 

I (29) 8b 35 87— Wbun Registrar bound to 
I register dooument — Oaring aefeots See 
TKANSFEB op PBOPEBTY ACT, No 32, 43 
Ihd Oas 777. 

(30) S. 41 (2) -Odpo'^itious taken by register- 
ing ofhoer in tnquiry bpfure bim under sejtion 
— Death of depone t.. -Subsiqueut suit berweon 
same pairits on simo quoabun as were before 
Sub-Rtgistrur — Previous depobitious if admls- 
Biole lu subHquoUb suit Bee DEPOSITION* 
No 1,35 ML 2 667 

(30 rt) S 47 -Time from which registered 
document operates-- Date of executwn and 
not date of registration 
The plaintifi parch «6 d a oertaiu property. 
The vend )r on rcoeipt A oonbideration execute 
a deed of sale in hi^ f ivour but thereafter he 
executed a second conveyance in respect of the 
same property infa>our of a third pert, on who 
had no noiioo ui the plaiuiifi’a purchase and 
had tbe litter dooumei g registered first and 
put the Bsoond purolasrr in i.0B8e8aion. « 

Held — Tnat the title c f the second purimaser 
did not prevail again^o tb it of the plaintifi, lor 
under 8 47 of the Registration Act as aoou as 
tbe plfctioiifi*b convey mce was registered it 
operated from the date of its execution and 
therefore tbe pluntifi’s title was prior notwith- 
standing the prior registration and delivery 
of pos>^esBiui] to the sec n 1 puronaser Rajftlll 
Nath Das v. OfajuddI MoUft, 22 G W.N. 
318 = 37 Ind Ca^, 817. • * 

N R OhatTEBTEA and NEWBOyLD, JJ. 

(31) Ss 47,50 Priortfp— Dafs 0 / execution 
Registration of de^d subsequent to the 
execution of another deed— Rsptsfrafioit 
Within time 

A mortgage deed executed before a deed of 
sale but registered after the sale deed and 
within tbe time allowed by the Registratlou 
Aot, has priority over the deed of sale, though 
tbe vendee may have acted in good faith and 
without notice of the mortgage Amid Alt v* 
Abdnl Kea Moiumdar, 42 Ind Gas. 616. ^ 

FLBTOHBB and NBWBOUtiD, JJ. 
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B^flitradoii ft«t (1906)-^tOoiitifiii«i)« 

(89) S, i9--Leas^AgrBement tor p$rmanmi 
tease^UnngisUr&A agreement — Evidenoe 
^Speeifie performanee-^Deeree for epeciflc 
performance whether affects land 

An agteement for a permanent lease, if un- 
cegiscered, la not admissible for the par pose of 
affeotiog tha land bat it is not inadmissible for 
any purpose whatsoever, lii a suit for speoifio 
performance between the parties themselves to 
the oontraot the agreement can be looked at 
for adjusting their personal liabilities. A 
decree for speoifio performance does not afieot 
the land. It is an ordiniry decree of a Ooart 
of Equity and the ordinary rule is that equity 
acts tn personam and the exeoiitDU ot the 
decree is not by affecting the land but b^ 
suitable process against the defendant, if he 
IS in contempt wuh reference to the decree oi 
the Court. Havinath Banerji v Pramatha- 
nath Oey Chowdhury, 4i Ind Ca<3. hdd. 
FIiETOHeb and Newbould, jj. 

(38) 8 49— Swif for dower money-^Do*'ument 
agreeing to convey house property in Iteu uf 
dower amount-^ Document not registered — 
Admissibiiiiy of document for collateral 
purposes^ 

In a suit by a Mahomedau lady against her 
husband and her Uthee in-law for rooovery of 
the amount of her dower (Rs. 1,000) an u iregis- 
tered sale deed was produced ezeoutea to her by 
her father-in-law on the date of her marriage, 
purporting to convey a shop and two houses to 
her in lieu of the R^ 1,000 fixed as dower. Held 
that the dooumeut was admissible to prove two 
ooUateral purposes, (1) that fact that dower 
was fixed at R^. 1,000 in oa'th and that the 
father in law bound oimsolf to pay the sum (a). 
Mohammad Bukhih v Masiammat Amir 
Begam, 23 P R 1918=44 Ind Gas. 887. 
BROADWAY, J. 

References — u) 68 P B. 1886 ; 93 P.R. 
1690) 10 P R. 1896, D%si. 

(33 a) Sn 49— Dceumsnf relinquishing right 
tn immoveable property—Interprrtation of 
document. 

Held, that it is a cardinal principle of inter- 
pretation ot documents that in determining 
the nature of a transaction the document 
evidencing is should be considered as a whole 
and the inteDtion of the parties snould be 
gatheied hot fifom isolated sentenoes but from 
all the facts mentioned therein 

Held, alsj, that an instrument relinquishing 
right in immoveable property of the value of 
Ba. 100 or upwards and indicating a clear 
intention that the iitle therein should pass at 
once to another a oonvoyauce requiring 
registration and not a mere agreepient to oon- 
^▼ey. 

t farther, that a reiief not claimed in 

• lower Oourta cannot be granted 

time in second appeal. Gopl Rnm 
167 P L.R 1917-10 P.W.B. 
d.Qas 328. 

AD and Lb-Rosbignod, gg. 
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BeglBftffAtloB AaI (1906)-*(OoBMiisd). 

(84^8. 49— Deed oAgift, Bon^reglilMtion of 
— Admissibility of saoh deed for ootUleral 
purpose. • Bee GIFT, No. 9, 18 P.W.B. 1918. 

(85) B. 49. Sea Noe. 14, 19, 30, 21 and 31-a, 
supra. 

(86) R. 6Q--RegistratMn Aet of 1848, R. 9— 
Priority between unregistered sale^deed toUh 
delivery of possession and subseguitnt 
registered sale deed. 

Neither under 'he Registration Act of 1848, 
nor 1877 nor of 1908 a bubsequent registration 
of a sale deed woula not annul and invalifiate a 
prior sale-deed though unregistered, executed 
long before the registered sale deed, if possea- 
biori was dehvirod to *be vendee under the 
deec. In the oase of an unregistered sale-deed, 
the vendee must not only prove the sale-deed, 
but tlao thtt it was oompleted by delivery of 
property to him under the deed Aigar All V. 
Doit Mahomed, 44 Ind Gas. 354. 

JWADA PRABAD, J. 

References -li W R. 217 . 34 G. 207. F.; 
Bhyroo Chunder Miswf v Ramachander Bhuta^^ 
charyeBt 1 Hay, 26i, R. 

(37) S. 50 (1)— Applioability to oase where 
Bubacquent vendor inder registered pleads pur- 
ohase in good faith without notice of prior 
unregistered sale See BURDEN OF PBOOF, 
No 8, 14 N L.R 27 

(38) S. 60. See No. 31, supra, 

(39) 8. 71. Bee No, 35, supra, 

(40) 8. 73. Bee No. 25, supra, 

(41) 8 76. Bee No. 25, supra, 

(41-a) Ss. 74, 75, 82 —Document', Registra- 
tion of, Enquiry as to, under 8. 74, Nature 
of — Procedure in case of— Oriminal Court, 
Jurisdiction of, to enquire into fact of execution 
— Result of onquirj — CouHideratiou of, by the 
RegiBt*’ar*B Court in enquiry under 8. 74. See 
Registration, No 3, 46 Ind. Gas. 878 
(41 b) 8 75. Bee No. 41a, supra, 

(42) R. 77— No appeal to Registrar prefeired 
from Sub Registrar's refusal to register— >Oii>il 
suit uv.dsr R 77, if competent, Harklahan 
filngh y. Sarmukh Singh, 102 PR. 1017— 
169 PWR 1917-7 P.L.R 1918-48 Ind. 
Gas 294 See Final Part, 1917, Ool. 778. 

(43) S 77— Sale of land and execution of 
oonveyanoe without having it regiatered— * 
Procedure to be followed by purchaser before 
instituting suit to compel registration— Pur*- 
ohaeer if prevented from proceeding against 
vendor to compel him to perform biq agreement 
to trepsfei See. VENDOR AND PtJBOHABBB» 
No 2, 27 G L J 638 

<43-a) S. 82. See No. 41-a, supra. 

(41) B 87. See No. 29, Hipra. 

(46) R. 90— Land Revenue Cods (Bom. Aof V 
of 1879), Rs. 74, 76— Ra^lnofiMi— ItobGla- 
yat—Regietraiioin, 

In oases govsiosd by the Bombay Land 
Reyenue Gode, 1879, Rajinames egd KabnUt* 
yats need not be registered# d!hoiigh tbsj 
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o&HQot in tliemitifei beiooomants of tr^nsfav, 
tho/ m foixb oonolQiiVa eyidenoe that a trana* 
ter has in laofc been made. Ilarao BamaJI 
Ktuaral v. Nagava lehvarappa, 90 Bom.* 
Ii.S. 368-43 B 869-46 Ind. Gae. 492. 
BBABiAlil and JJ. 

ite/srs»tcs8 :— 18 Bom. LB. 978, 19 Bom. 
n B. 329 , 16 Bom. L^. 718, B. * 

|fagalafcloni. 

1.— IMPERIAL 
9.— BENGAL. 

8 ,— Bombay. 

4.— fiUBMA 

. 6 .— Madras. 

l.-^tmparlal. 

Reg. Ill of 1872 (Santa! Parganaa) 

8 . 5— Lands sKuate in Santal Pjrganaa^ 
Courts established under the Bengal, United 
Provinoea and Assam Oivil Courts Aot (19871, 
JurisdioriOQ of, over. See JURISDICTION 
(Civil Courts), No 8, 46 inn, Oas. 9J9 

Reg. yil of 1900 (Aden Settlement) 

Aseessmeot of salt works^Prinoiplea of 
rating. Bee ADEN SETTLEMENT, No 1, 20 
Bom L Bi 639. 

2.— Bengal. 

Reg, 1 of 1801 (Bengal Land Revenue Asaeie- 
ment), 

(1) Bs. 8 and 14 — ‘ IndependenC Talook ” 
whaU ts — Req VIII of 1793 — Time to*thin 
which sepjtrat%on was to be applied for--' 
Actual produre** in 8 B refers to the 
produce of wHat date 

Held^That the proprietors of Tilook Bala 
8 uti, which was estaulished by a decree of the 
Suoldar Dewauy Adaulat of 1805 to be an 
independent talook, having duly applied for the 
separation of the talook in aucordauoe with the 
provisions of Beg I of 1801 within a year from 
the passing of the Ant, had not been wanting 
in diligence in seeking the relief to which 
they were clearly entitled and that the delay of 
over 100 years that had occuired w is due cither 
to the opposition of the zemindar or the action 
of the Revenue authorities and that the 
objections of the z^^mindar m rheir present suit 
to the separation being effected by the Revenue 
authorities were purely vexitious and designed 
to prolong litigation. 

** The aotual produce op which th^ assess- 
ment of revenue under 8. 8 of Reg 1 of 1801 
WAS to be based was " the aotual produce ” *at 
the time when proceedings were instituted for 
the separation olAhe talook Rani Hemanta 
Kamart Debt v Maharajah Jagadindca Nalh 
Rop Bahadur, 23 C W.N 149 (P. 0 ), 

ViBOOUNT HALDANR, LORD DUNEDIN, 

Lord sumnbb, sib John edge and 
Me. amber all 

. m 8. U. Bee No 1. eupra. 

62 


RegulmtiottM^^lOontinued)* 

»-*2.'^Bongal— (OonfMttsd). 

Reg. XYIl of 1806 vRedemption and Fete*' 
oloiure). 

(1) Mortgage created by oonseot decree^ of 
1908 providing for land becoming mortgagee’s 
on dafAUlt by mortgagor — Condition if valid 
under Punjab Land Alienation Aot — Redemp- 
tion o( mortgage by mortgagor if permissible. 
See Mortgage (Redemption), No. 20, 66 
P R. 1918 

(2) 5s. 7. B^Morigage by way of oondtitonal 
sale—Foreclosure-^ Notice, defective, effect 
of. 

Held, that the mere faot that pacts of the 
seal of she Dlstriot Judge are not legible, is not 
a fatal defect in a notice of foceclosucb served 
under Ss 7 and 8 of Reg XVil of 1806 (a) 

Nor Id au ambiguity in the specification of 
the da<.e of the mortgage deed fatal where it la 
such that It could not have led to anv mieoon* 
oeption on the pact of the mortgagor 
t Nor 16 an omission of words describing the 
property mortgaged fatal where it oonld not 
have caused any misunderstanding. Raghn 
Nath v Rukna, 80 P L R. 1918-62 P.W.R. 
1918-45 Ind. Oas. 179 
BooTT Smith, j. 

References i--{a) 84 P B 1882 . 13 Ind. Gaz. 
621-69 PR 1912-69 P W R. 1913-X9X 
P.L B. 1912, Dtsf 

^3) S 8— Object of proceedings under— Minis- 
terial Bee Limitation act (1908). No 178» 
26 P.L B 1918. 

(4) 8 8 — Mortgage by oonditional sale— 
Redemption— Right when lost— Notice to mott- 
gagoc — P ireolosare See MORTGAGE (CON- 
DITIONAL SALE), No 1, 16 A L J 377 

(5) S. 6 — Foreclosure uotioe under, contents 
of. Boa Mortgage (Conditional ^alb), 
No 3, 19 P L R 1918 

(6) S. 8, See No. 3, supra. 

Reg. XIX of 1814 (Paftltlon of Revenue-pay- 
ing Estates;. 

Maps and obittas relating to partition 
under R'^guHtion S^e EVIDCNOB AOT, $ 
No 11. 33 0 W N 48. 

Reg ¥111 of 1819 (Bengal Phtnt Taluqi). 

(1) Bale under — Parohaser given tposseasion 
-T-Salo Bjt aside — Ravorsal of decree— Mesne 
profits Bee LIMITATION, No 1, 27 O L.J. 

acf 

(2) 3 13— Deposifor's hen for rent paid to 
supenpr landlord— Deposit under 8 13^ 
ApplicabiUty of the Transfer of Propefty 
Act (IV of 1882; to such deposits. 

The bolder of a tenure under a palni tennee, 
who 18 In possesBioQ under S. 13 of Beg. 
VXll of 1819, has no lien (or the amounts paid 
by him as rent to the superior landlord for the 
years during whioh he has been in<^ possession. 
Iherefore, he oannot add to his demand th# 
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RegulMtIoaa '-(Ootiitnufld). 

Bengal— (Con<tnttfd) . 

Rag. VlII of 1810 (Bengal IPatnl Talaqi) 

— (Concluded), 

paymenta made by him on nooouut of the 
pain% rent. 

8 72 of Aof IV of 188i ^Tranafer of Property 
Aot) baa not given a new power to the 
mortgagee in po<. e^ifiion and not applicable 
to euob a oas3 Behart Lai Blawaa sr Natl 
manoeisa Bibl. 4l Ind. Cis 694 

6BACHCR0FT and WALMSLET, JJ 

Relereyices — 12 0 185 9 Ind Laa 489 , 7 
O.Jj.J. 004, i2. 

(3) b IS— Djposit I f patni rent by darpatni 
dar — Posschaion gi%en to darpatuidtr — 
Payment of p4»ni rent by darpatnidar — Bigbt 
of darpatui Ur to aid to his dcmtndofrhe 
advan 6 made by him rent paid by him to 
superior landlord the per od of his popsos- 
BioD. See Patni Tenure, No j, 27 CL Jr 
480. 

(i) 8 13 (4) — Teuufc holder put t*t possesstou 
of paint, wh ther lardhri — Limttatwn 
for 7 ficovery ( 1 at rears of rent by Utturt - 
holder Bengal Tenancy Act (VlJl of i885), 
8ch, 111, Art 2 

A t«<riare botlt r or dm putntdar, who pays 
the rmt m oruer to fiive the pttni from being 
brought to sale und^'r S 13 (4) of Beg 
VIII of 1819 and who IS in posees of 
the patni h in tbo sam^ p s.tion as tbat of a 
mortgagOL put into posee't^’ion undtean Eng- 
lish mortgage and la a landlord wuhin tSe 
meaning 01 ibe Bengal lonauoy Aot rhorefore, 
he has a right to recover the rent in arrears 
that has nor bet n paid or realised and that 
has b%»n owed prior to bib being put in pos 
sebBion. The period f limita ion for the 
recovery of euoh arrears is that pr')vidi d for in 
the Bengal Tenancy Aot and n t th « one 
under the Limitatnn Act. Abdul Aztz Mandgl 
¥. Beharl Lai Biswas. 41 Ind Gis 711 

FDETOHER and RICHARDSON, JJ. 

(5) S 14 — Gollootor in proceedings under 
section whether acts in judicial or ministerial 
oapacitv — Money^pa d under suoh proceed mgs — 
Payment^ dr*'s not oot c’ude question of title — 
Title mav oontested m subsequent suit. 
Bee BBBJudicita, No 3, 16 A L J. 669 
!P.C ) 

Reg. XI of 1825 (Bengal Alluvion and 
Dllavton). * 

(1) Permanently settled estate^ Ownership of 
ihe bed of a public nawgable nvfr^Owner 
$hip of its banhB'^Slow acerelton-^ Title to 
submerged land ggain left bare-^Emdence 
^AdnM$iihtUty^BUbl>ey maps made before 
md dfter^ 1793 Bakikai Qhowhuddibandi 
{Bowiidarfi^ papers Burden of showing 


R9guimtioiU'-‘(<kin0t^Mttdh 

•— 3.‘—B«iigal— (CotyitfubA- 

1825 (Bengal ‘A11 o¥Ioii attd |Hla< 
vlon;— (Concluded). ^ ^ 

exact course of the rwer in 1793— Peritia- 
nent Settlement and itasumpUona Harndae 
Aoharjya ghowdhurl v. The Seevetary of 
State for India In CooAcili 32 M L T. 488<*FO 
Bom. L.R 49=(i918) M W.N 26»26 O.I^ JT. 
590 » 43 Ind Gas 361 (P C ). Bee Final Pact, 
1917. Ool 781 

12; Tost ol navigability of river— dbi^rs 
forming m navigable river flowing through 
permanently settled estate^^, Right to resume-** 
Ripari in owner’s right to middle of stream— 
Ezolusive riqht of fishery a^ evidence of tirle in 
'•oil of river bed See ALLUVION AND 
DlLUVION, No. 1, 22 C.W N. b72. 

(3) 8 4 — Accretion if may be gradual or 
should also bo slow — Apohoability of law of 
a lorctnu where origin boundary ascertainable. 
8eo ALLUVION AND DlLUVION. No 3, 14 N. 
L.R 97 

(4) S 4, Eiub a (4;— Teninoy, Acoteiion 
to, by formation of ohur in river — Tenant* 
Rights of. as to Sea ALLUVION AND 
DlLUVION. No 9, 46 Ind 9^9 

(5) Ss 1 5-L«nd previously in existence 
and n^’oporty of inaivifiuai sec i m applicable 
to — Lind thrown up w char, Owrerabip of 
B-ia AMLNDMFNT OP DhCRBC No 2 «, 3 
Fau L.J 4a8 

(6) 8 5 Bee No 5, supra 

— 3 —Bombay. 

Reg. lY of 1827 (Bombay). 

8. 26— Presumpiion in favou* of ojstom 
SeoCUSrOM, No. 1, IG A L J. 17 (P.G ). 

4.— Burma. 

Reg. Ill of 1889 (Upper Burma Land and 
Revenue). 

8 12— Rules framed by Local Government 
under 8 12, rr 5, 10— Revenue Court’s order 
relating to moveable property Mode of 
enforcement of. Bee JURISDICTION (OF 
REVENUE COURTS). No. 4, 46 Ind. Gas 475. 

« 

Reg. 1 of 1896 (Upper Burma Civil Courts). 

B 25— Right of recognised agent of party 
to examine and cross examine witnesses and to 
addresfi OourtT oq behalf of principal. Bee 
Recognised agent, No. i, U.B.R » 8cd 
Qr , 1918* p. 94. 

^ — ^8,— Madras. » 

Reg. XXY of 1802 (Permanent Bettlemeni). 

8. 5— Omission to issue sannad under 
Regulation* if rei^derB palayam eubjeot to 
military ^nnd polioe services and therefore 
'inalienable. Bm UNSBTTCiED PaJjiATAM* 84 
M.L.J. 568. 
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R^g9Utha8^W€^idiuMh 

*^n.-^m9kdtm^odk9iuMu 

Btg. X oS 1881 (Sala of MIooe’i Eitatet). 

8 2^8copt and^ apphoabUity of~^'1Sstat^a* 
whether ineludan ryoiwar% estates’— JBxient 
and magnxtude ^ estaieS’-^Wheiher take 
away the appheabtUty of ^ Regulation — 
Minor*s right 4o object to the sale^lf 
affected by the wrong issue of pafta to an 
adult—' Ordinary * and * considerable * — 
Meaning of Scope of an enartfnent if can 
be limited by individual notions of what is 
ordinary or considerable’^ Jurisdiction of 
tha Court of Wards— Whether depends on 
atee or character of estate — Revenue 
Recovery Act (II of 1R61), S. 59 --Whether 
applies to saUs prohibited by the Regulation* 
The sale of a minoE’M property for default in 
the payment of the Government B^vAnue is 
not proceeding to whioh S 59 of thfs Aot, 
II of 1864 I IS applicable so a to o^mpM the 
aggrieved parties to sue within s'x months of 
the sale (a). 

The pro^oc nn afforded by.B g. X of 1831 
to the edTatea of a minor ii n t coodoed fo the 
permanently c^ttled estate's of a niin c but 
applies equally to tue ryotw iri laudj owned b? 
him ( 0 )* 

The fact t bat the pittah <)tMi lo tl'e nvini 
of the mother r f the min )t a lee nut preoiuUo 
him from invoking am of tfio U g. X o 
,1831 (c). 

Per Spencer J — fi) ** Ordinary ” -inJ * cji 
Biderable'* are relative terms ml the <(copj of 
an enaotment such as X of 18 P, should 
not be hmited by notions of what is a consi 
deraole i state or of wnat estate , the (''ouct of 
Wards generally take charge 

(ii) There is no authority for the position 
that an estate must be of any deh nte size or 
must not bo an O'ltate of rvotwari lands in order 
to give the Court nr Wardi jurisdictiin over it. 
Saminatha Iyer y Oovlodaiaml Padayachi, 
84 M L J 536^8 L.W 37 » (1918) M W N. 409 
-i34 M.L.T. 73»41 M. 733a45 lud Gas 595 
(FB). 

WALMS, O.T., 84DASIVA AlYAtt and 
SFBNCER. JJ. 

References — (a) 10 M 44, V it, ^b) 1 1 M. 
463 : 13 M. 89 . 33 M. 41, R 'c) 13 M 89, R 
(d) 33 Ikf. 41, Dist, 

Releaae. 

Defendant releasing rights in regard to 
property, when plaintiff's deh|i was existing — 
Whether transaotion can be impeached under 
Bi 68, Transfer of Property Act. See 
TBAKSFBB of PBOPBBTY A0T(1883), No *37, 

48 Xnd. Cas. 066. 

» 

» 

Rellglom Endowment!. 

(1) Appointment of matfifter of committee 
managing religwiu endodynent — Whether such 
digpodnimgni by a Otnil Court m an adminiatra^ 
or a fudioM aoi— Bengal and Madras 
.RaRoe BgUifioui JBndawmnta Act (XX of 1863). 


Rpllgloa! EadowmoBti— (Con(ifiiio4* 

Se, 7. 8, 9, 10, 14— Caw,” msanilia 
Bamsionaf potnars of fftgh Oonrf— Coda of tUM 
Procedure (Act V of 1908), S. Il6. X» % 
Balakrlthna Udayar v. Yaindeva 
16 A.L.J. 646«»3a M Ii.T 46-6 L.W. 

0 W.N. 50-40 M 793-19 Bom. L B. 7t5»i» 
36 C D J. 143-83 M L J. 69 -(1917) 

639 (P.C ) Ses Final Part, 1917. Ool. 790. 

(2) Code of Civil Procedure (Act V of 1906), 
8 9 i — Public endowment — Breach of 

condition by Mohunt— District Judge order* 
mg suimnsion of Mohunt on mere raporf— 
No suit filed— Jurisdiction ^Interfereneo 
by High Coui t in revision. 

The Code of Civil Procedure gives no powers 
to the District Judge to take any action in 
ordar to pro<eot properly forming the subjeot* 
maiter of a pubho endowment, unless and 
until a regulir suit is fficd in nia Court under 
b 92, ani whon the District Judge exeroisea 
an> of the powers vested in him under that 
section ho acts without jurisdiction The High 
Couri therefore interfered in this case in its revi* 
Bionil juriQuiot on and bat aside the order of the 
Di tiioti Judge suspending a Mohunt when* 
thrr^ was no suit before him under S. 93. 
Mohunt Darshan Oaa y The Colleotor of 
Meerat, If ALT 71 —17 Tnd Cas h50. 

JCDB Vriri and RAOOF, JJ 

(j) Privite chanties — Right of management 
—Rule as to devdution o/—Oiant of lands 
to the head of am Ut for food chatt am and 
vonstru lion of Agrihar round the tomb of 
original founder — Whether a grant to the 
person or the office— Right of management 
— Devolution of —Whether descends to one 
or divisible among the heirs of the grantee. 
With rega d ti priv.%te oba-ities suob as 
eidowmonta fo- tbe support of the family idol, 
the law IS that if there is no contrary proviBion 
ID the oriigiiial grint, the right of management 
passes to the natural oeirs of thee original 
grantee and if tb ro oo no othoi arrangement or 
usage and do pchemo settled by the Court, will 
bo txeroisei by the mauiging membtr of the 
family before partition or m turnj by the 
several heirs af'-er partition. 

Where, however, oertjun lands have bean 
granted m mam by the Baj'ih of Tanjore 
his royal priest for the purpose of perpetnally 
oond noting the chanties of a lood ohatram near 
the tomb of the first priest And tci the purpose 
of making an agrahar by building bouses round 
about tne holy place and the grans was oon- 
Tirmod by tbe British Government by a title- 
doed to the manager for the time being fif the 
oharity and bis successors without any mention 
of his personal name. 

Held fl] that there was sufficient indioaHoil v 
in the doouments and the surrounding oiroman- 
stanoes of tbe case that a devolution ol tie 
management to the heirs of the original doneq * 
was inodnsistent with the purposes of the 
founder when be oreeted tbe endowments ; 

and (3) that the management^ would therehirg 
vest only in the person who was lor the tUBe 
being the royal priest of Tanjjore. " ^ 
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Jt«llgloDi BBdownieali-*(Coft<in«0<Z). 

Queen 'Whether there ib any general ]:ale 
for the devolution of mauagement of the chan* 
ties of this latter kind? SrlSetharnmaswamiar 
lr SvlileFoawanilar, 7 Ii W. M L T 

04-S4MLJ iaO»16ALJ. Ui«i7 QLJ 
931* iO Bom li.R 614 = .^’ P W N 457-43 
Ini Ga«i 806-4 Pit L W 'll-H M, *396 
(P.C.). 

LORD BUCKatft&TCR, SIR JOtTN EDOF, 
Mr AMEFR Mil and bIR WALTER 
Phillimorf 

Rn/erences M 19^ . 32 M 167 , 2 M H. 
O.R. 19 , 30 B 495, JR 

(4| Titnnlb ^ommxtte^ — Mode of iransjcitng 
bustnesx ^Suspension or trustee by Comm Uee^^ 
Suit to contest h>Qal%ty of erdtj of susoe ision — 
EjnsUnce of siffit^ient grounds for anspension, 
no defence ^Liabtlxiy of membfrs of Committee 
for damages for wnugful suspenstnn Venkata 
narhyanu Filial v. Ponnuiami Nadar, 33 
MtiJ 660-^1 MIiT 454-(l9i7) MWN 
839-7 LW 86-41 M. 367-43 Ind.Oas ^05 , 
Bee Final Part. 1917. Ool 791 

(6) ^irsworfcs sold on csedtt to Manager of 
Hindu temple^SuU for recovery of price — 
Ne essity of fireworks for trust put poses — 
Decree against temp e funds if proper 

A plain««fi wh) h e works on ors tit to 
the Mina^'^r of a t^^mpla is no^ in a suit foe 
the r<*aovar/ of thoir prioj, entiUei to a aooroo 
against the assets of tb^ templ^ as the 
purobase of firework? oinnot bo s^id to bo 
neoeesary for the performance o' the trusts (a) 
Adlraja Am v Shalk Budam Sahib 3l M 
IjJ 368=7 LW 440 = 23 MLT 378-(l9l8) 
MWN 331-44 Ind Cib 8L5 

Bake WELL and Kum\baswami Sa8tri, 
JJ 

Reference — (a? 40 M 712 (P 0 ), i2e.f, on. 

(6) Mutt property improperly alienated by 
mahanf—Suit by disciples for restoration to 
vtahant whether mat liainable— Limitation Act 
(1908;, Arts 134, i44 — Oiv. Pro. Code 
fl908), S 91, O I, r 8 Chtdambaranatha 
Tbambirao v P 8 Nallaslva Madallar, J2 
MLT 218-33MLJ 857-6 L.W 666-42 
Ind. Cas 366=41 M 124 See Final Part, 
1917, Col *789 

(7) D vaswom^Management, right of —Here* 
dtiary €fralans — Hereditary Samudayees 

- Principal and agent— Prt scrip ion, ! 

Id a rfd^mpMon suit, the question arose as 
to who bad the ugbt to me on behalf of the 
devffswom to wh i n tbo puit lanas bel ug^d 
It IS four d that the 19th defendant who 
olaimed tp be the Urala t by purobase had 
been id active manag^ineat of tho temple till 
1660, but th t ^aftc ha i never lostUuted any 
suit or granted any dtioise oo oohalf of the 
temples but that the plaintiff wb) was a 
hereditary Samudayer bad been managing the 
temple sinoe 1892 in open repudiation of the 
rigbte of the Uralas and had granted the 
demitflsued on 

Held.'— Even under the Limitation Acts 
9 fiot to 187 If the tights of an Uralan oould Ih 


Bellgloaa Bado«meiitg<— (OonfintftcQ. 

• * « 
acquired by presoriptlon and the 19th defend* 
ant*s Kovilagam most be* deemed, to have 
acquired the Uralan 's right before 1660 (a). 

* Held further — The rtlation between a 
hereditary UrUan and a Jbereditary Samudayee 
IS not govorned by the, ordinary principles 
of agency, and the latter oan by open and 
notorious fopadntion of* the Uralan’s right, « 
acquire a predoriptive right of management 
iQoluhng the ntr^bt o sue in his own name, 
even agaiusn tho U a an (6 . 

Per Seshag^i Aiyar, J. — Fuooiions ' oi 
Ur^lana aniSamud yee ^ ate u 3t to be mferted 
horn * a prion’ notions regarding thdlr right 
m a loie t iim s. buu from the us<3^e of the 
particular institu’ ions oonoerned 

T^fe origku of Uraymi and Samud vyqe* rights 
desenbeu Yyspavanath Maoakal Raman 
Baomayajfpad v Haramp ire Thalakkodl 
Hadhaihll Karnavathi Konhu KuttI KotI- 
lamma, 23 M LT 187 = 34 M.L J. 344 = (1918) 
MWN 179 = 7 LW 490 = 44 Ind Oas, 630, 
SB8HAGIRI AIYAR and NAPIER, JJ. 

References 11 M 1 A 345 ; 0 314, 

F <b) 32 C 129 i2 , 4 M 141, doubted 

(3) Dabotar bajyaf i lands of idol-^Suit for 
declaration of iobo ar nature of au% lands 
and for possession of same from person 
claiming to be marfatdar or shebait of 
id if -^Suit bas<*d on hllegation that defend- 
ant s prede^'essor v)is appoiuei to act as 
Manager or agent for pliintiffs* ancestor 
and that on death of such agoru, lands 
reverted to heirs or original grantor^^ 
Marfa^aari title, if can be transferred— 
Effect of transfer of mdrfataari rights on 
possession of fransferee—Advers'^ possession 
— S lebut right if can be acq iired by such 
possession— Limitation Act, i90d, 8, 10, 
ArU 124 ld^ 144 

In a suit for a declaration that certain 
lands were the debotar byyafti of an idol 
and that the plaintiffs wore the marfatdars 
on the idol’s behalf entitled to possession 
of tb3 baid Undo as egainst the defend- 
ants, the plaintiff? based tb ir olaim upon the 
facts that they were the desoondants of the 
original marfatdars of the idol and that in the 
year 1679 their ancestors the then mirfatdars 
or shebails appointed R, the father of the 
defendants to scj as manager or agent on their 
behalf ^nd that on h*8 death whton ooourred 
some tw^ or t iiee years before the institution 
of the present su t, all right or title, if anv, he 
might ha\p Lfv^ in the lands or office of 
marfatduxt or shehait ot the dmty came to an 
end and did not devolve upon his heirs* lUui 
defendants contended that B,^ their father* 
acquired a valid title, from the plaintiffs^ 
anoesoors by a deed of gift. t5 the marfatdan 
rights and that they on their father’s denth 
succeeded by inheritance to the same , and that 
they also oiaimed in Idle atternaUve that, if the 
gift was invalid by Hindu Law theie t*th4r 
qoquirad a good title bjt adverse possenion and 
that tho plaintiffs* suit was toemd by limita*^ 
tion s Held, that, when B, the bl tte 
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^Ffllgtoai Bad«jraiairtii--(Con<fiitM<l). ^ 

d«f 0 QdAiil 8 « dii« Asspmad in 1879 the dolies of 
the office of mai'/otdaf* .and took over poseeseion 
ol the property adverse poseeseioo agaiftst the 
plaiotiis began as she ccastees of the pablfo 
religious eodowment have no power to grant 
away even a life estate* la the 8he6aff« rights 
^bttending the worship of the idol*(a) and as the 
grant to B, whether for his Jifetiirib only or for 
ins larger estate, was invaliJ, that, long before 
the institution of the present suit, B had 
acquired an indefeasible title and that the suit 
was oonsequently time-baired, St 10, Limitation 
'Aot, haying no application to the case (b). 

The right to administer the trust property of 
» public religious endowment within the limits 
imposed by the trust and for that purpose the 
right to possession of the property as against 
those previously administering the trust or 
others claiming through them oan be acquired 
by adverse possession, and. in trusts of tihis 
nature, it is only where a claim is sat up 
adverse to the rights of th^ deity to whose 
worship the property is dedicated that S. 10 of 
the Linsifeatioa Act could have any application 
eo as to deprive the defendant of the rights con- 
ferred by the remaining portions of the Aot (c)« 
Bathe JPoJavl v. Radba Blnde Malk, 3 Pat. 
L.JT. 327»4 Pat. L.W. 983-47 Ind. Gas. 
390. 

Dawson Millep, o. j.. and Mulliok, j. 


Bellgloue Bndo«meiiU7-(Conf4Hiied^ ' 

(5) When some land it prima facU eottnp^M 
with the Waqf property and is not shown Id-Br 
in auy way different from the test ai^d it is 
eetablished that it was ever acquired by 
manager with his own money, the presumpt(ot£,^ 
ie that the whole of it is of the B<ime nature* 
t6) In a suit by the worshippers of a religion^ 
shrine for setting aside the alienation of a» 
portion of that property on the allegation that 
* the alienor has no sort of oonneotioc with thA 
iDstitutioD. no issue as to neoessity oan^ 
possibly arise as the alienation is ab initio void. 
But this question as well as that of validity of 
the alienation of such property oan be properly 
decided in a suit framed for the purpose of 
contesting the alienation alleged to have besfli 
made by a de facto or de jure manager or 
trustee, and suoh an alienation cannot be Ibt 
aside until the alienee is afforded an oppor- 
tunity, and fails to establish the oiroumstauoen 
which would justify the transaction and render > 
it binding upon the persons interested iirthe 
^ institution. 

(7) Where the pleadings of both the parties- 
leave the Court in dark as to the nature of the* 
real ooutest between them, the proper course to 
follow is not to allow costs to any of them. 
Muhammad Abdul Kadlr y. Mneiammafi 
Hueialn BIbl, 11 P.W.B. 1918-44 Ind. Oae*. 
879. 


Be/erences (a) 11 C. 191 ; 5 M. 89, B. 
*(b) 36 0. 1003, B. (c) 7 M. 399 ; 33 M. 371 ; 81 
0. 314 ; 6 A. 1, B. 

(9) 3hkia Rasul Sh^hi Fagtrs— A reltgioue 
wssfifufion— Suit bp alleged Oaddi Nashin 
worshippers for removal of a mere tres- 
passer afterwards found to be its manager 
and to set aude alienation by him of a 
portion of Waqf property — Sanction of 
Collector necessary under S 93 of Act V of 
1908 —Questions of vahdity and necessity of 
alienation when arise — Alleged Oaddi 
Nashin when to be treated as a mere 
worshipper — Effect of addition of plaintiffs 
without amendment of plaint— Presumption 
of property being Waqf — Costs. 

Held, that:— 

(1) Takia Basal Shahi Faqira id Lahore is a 
religious institution and Waqf property. 

(3) As soon as it is found that a suit in 

reality is for removal of a manager or trustee 
of a religions insiitution, sanction of the 
Oolleotor as required by B. 92 of the Civ. Pro. 
Code* 190St beoomoH neoef>'Rr 7 ^or i^s ftirihcr 
pcogres<i, and it is liable to dismie^al in the 
abeenoe of suoh sanction. It is quite immaterial 
ibat the defendant was originally sued «aa a 
mere trespasser or that he olaimed to be owner 
of the property In dispute. ^ 

(8) In case of joining other persons as plaint- 
iffs in a suit after its institution without 
amending the plaint, it does not alter the 
natnre of the olaim- * 

(4) A person olaiming the Waqf property, as 
Qtdd) nashin ie to be treated as a mere 
imfeeliiwm, if he foils to eBtabUeh hie position. 


SHADI Lal and CHBVIS, JJ. 

(10) Dispute about management of private 
temple referred to arbitration— Award passed 
in pursuance— D< oree on award— Villagera if 
oan set aside provisions of award without inter- 
vention of Court. Bee AWARD, Bo. 10, (1918> 
M.W.N. 696. 

(11) Applioatinn to be appointed mutwalli 
rejected by District Judge— District Judge 
whether h is powers of kazi — Petitioner whether 
to proceed by application or by suit'-^tCiv. Pro. 
Codi. 190P, 8. 99. See MahombDAN LAW 
IWAKP), No. 6, 23 C.W.N. 138. 

(13) Liability of trustee to aocount for oolleo- 
tioDB of trust income misappropriated by hie 
father and grandfather — Criminal nature of 
the misappropriation if matters— Persona rei|)- 
d.^ot in loosl'^y whero trust is situated, for 
whoso benefit it was establisbed if suffiolently 
interested in it to sue for Hmovfil of trustee— 
Period of aooountabilily of truaUe for mis- 
appropriated funds. See FUBLIO URABITIBS, 
No. 1, 85M.L J. 661. 

9 

(13) Duty of trustees to keep distinct accounts 
of truBi funds and private funds— Property 
purchased out of suoh funds — Presumption Of 
ownership in favour of temple — Possession of 
office of trustee for long time. Disturbanoe / 
Defendant as solo trustee without oesooiatlon » 
with others— Exhibition of aooounts— Scheme. 
See Public Chabitiks, No. 3, (1918) M.W.N- 
766. 

V 

(14) Beaolution by eleolora of unfftneett'Ol f 
present inoumbent of offieo of Mohant, 
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'Hdltfote BaddwmaBt*— (GoNehtdfd). 

O' 

. eleotioD of another thereto— Suit with Oolleo- 
tor’s leave for removal of ihoiimbent from ofEloe 
BQd property and appointment of the eleoted 
With posseesion of property given to him— dd 
valorem Court- fee on value of property if pay- 
, able— Person eleoted if necessary party plaintiff 
to suit — Death of one of two plaintiffs to whohi 
, leave given— Suit if abates. See ' PUBLIC 
OBABITIEB, No. 3, 97 P.R. 1918. 

' .Baligloua Endowments dot (XX of 1868). 

(1) is. 14— Cto. Pro. Code (Act V of 1908). 
8, 91— MukUsar of a temple^’ Suit to recover 
lands and moveable property, mesne pro/Zfe, 
accounts and damages from the old Mukte^ 
f sars-^Old Muktesars in possession also as 
. trustees'-They are not eir angers holding 
the land adversely to trust — Court — 
Jsirisdiction. 

Q7}|ta plaintiff, who claimed to be a representa- 
tive" of the original donor and was a newly- 
appointed Muktesar of a temple, sued the 
. <defeadanta, who were the trustees and the old 
Ifnktesara of the temple, to recover possession 
*Qf land belonging to the temple and the move- 
.able properly belonging to the deity, and for 
mesne profits and aocounta. The trial Court 
held that the suit was neither wholly governed 
by 8. 99 of the Civ. Pro. Code nor 8. 14 of the 
Beligioua Eodowments Act, and decreed part 
of it on merits. The District Court dismissed 
the suit on the preliminary ground that the 
suit was barred by S. 92 of the Civ. Pro. Code. 
!Dhe plaintiff having appealed : — 

Held, (1) that the suit fell within the soope 
of B. 92 of the Civ. Pro. Code, because it was 
n suit for the removal of the defendants from 
their position ae trustees, for the restoration of 
.the trust property to the plaintiff, as the 
. Muktesar, for taking aceounts. and for damages 
for their wrongful acts as trustees ; 

(S) that the defendants oould not be regarded 
as strangers olaiming to bold the lands adverse- 
ly to the trust, though they might not agree 
as. to their obligations under the trust, since 
they were really trustees and. as suoh, they 
•claimed to be entitled to hold the lands from 
generation to generation subject to the due 
fiUfilment of the trust. 

Pet Marten, There is much which is in 
aommon betw^n the two seotions (8- 92 of the 
ay. Pro. Code and 8. 14 of the Religious 
.Bl^owmentl Aot), but 8. 2 is substantially 
. the wider and provides infer alia for settling a ' 
wbiob is a jurisdiction of a very wide 
and henefioial nature. A plaintiff may 'proceed 
ior apprbpriate relief under either Aot ; and the 
opening words in 8. 92 (9) only mean that, if 
.he elects to proceed under the Religious* Endow- 
.•jmsnts Aot, he is not to be prevented from so 
»4oing by 8. 92.” HansvaJ v. Anant, 20 Bom. 
VXi,B- 954-42 B, 742. * 

fil^Band MabtEK, JJ. 

' (ai 'R- M-^^oopaof. 9 wMABOUBDAM Law 

So. «. 98 o.w,M. iis. 


Bellglonf Bfidowmenli’i^Xgt j(XX of 1868)' 

• — (CofteZudsd). 

(8) By. 14* and 18— Satf inctimM\ii /oitr 
peysons-^Death of one durittg pendoney ofeUU. 
— if abates, Alagappa Oheltlyat Va 
M uthtah Ohettlar, 83 bC^L.J. 17a-(19l7) M. 
W.N. 740-41 M. 237. 8^6 Fifial Part, lOiT. 
Ool. 8. ^ • «. 

(4) 8. 18. See No. 3, supra, • 

Rellgtooe Office. 

(1) Joshi — Riiht to fees— Funeral eeremoniee 
— No right to receive fees where Brahmane^ 
cal ceremonies dispensed with. 

On the oooasion of his mother’s death, the 
defendant No 1, who was a non-bz|ilimin, 
instead of calling the plaintiff, who was the 
Vatandar Joshi of the viliagoi performed, with 
the help of his friend, also a non-brahmin, 
oertain non-Brahmanioal oeremonies over the 
body of the deceased. No fees ware paid to 
^ defendant No. 2. The plaintiff having sued to 

* recover the fees wjhioh would have been paid to 
him : — 

Held, dismissing the suit, that ioaarauoh aa 
the plaintiff's title to his fees resulted from. his 
expert knowledge in the details of Hrahmanioal 
oermooiea, it would be difficult to find a ground 
upon which he oould lawfully exact the pay- 
ment of the fees in oases vihere these oeremonies 
had been deliberately avoided. 

Per Batchelor, Ag, 0,J , — *' It is one thing to 
say that if the Hindu villager ohoosea to have 
Brahmanioal oeremonies oonduoted, must 
employ his village Joshi, or fee him aa if he had 
employed him, but it is a very different thing 
to say that though the villager may prefer 
another rite and olioose i;[ot to have the 
Brahmanioal oeremony, he is still under obliga- 
tion to pay the Joshi.” Bala Benujl N a vale 
V. Balvant Laxraan Ghatpande, 20 Bom. 
L.R. 454-42 B. 613-46 Ind- Cas. 140. 

BATOHBLOB, AQ. C.J. and KBMP, J. 

References 11 B.H.O. (A.O.) 6 (10) ;.6 B.H. 

C. (A.C.) 250 (253) ; 3 B. 9, 932 ; 14 B. 167, 
Diet, 

(21 Pahan, Bights and duties of— Election oft 
Custom as to, 

A pahan is eleoted by a villager carrying on 
his head a basket blindfold ; the house before 
whioh he stops is said to indicate the family 
whom the spirits desire to be their priest. 

Neither the landlord nor the Goveromynt has 
any powev to give the lands of a pahan la. 
anotjier until he is superseded. ' 

To exeroise spirits and prevent them from 
attaokiog the cattle and people of the village 
are the duties of a pahan. Kharat Pahan v. 
Blira Pahao, 43 Ind. Oas. 70—4 Pat. D.W* 
119. 

Chapman and Bqb, jj. 

• 

(8) Suit for pemdenoe la tsoeiviiig. honoura , 
In temple— Bait If one of a ofvil nalfiM* , 
APPEAL (GembbaDj Bo; 88. 7 £i.W. Q14> • 
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(4) WhaMhar widow ,ean auooead to the offioa 
And omolonMata tbataot. Bae Hihou IiAV 
^u^etotrs BHOowifaiins). No. a, ss U-L. 

• 

(6) BqU aftainafc teui^e trastee for dues of 
hereditory offioo ia lemple, nature of. See 
tramTION AOT, No. 107. 41 M. 698. 

• 

(6) Woman’s right to hold Head Mujavar- 
ahip of astana. See MAHOMBDAN LAW 
(WABB). No. 1, 41 M. 1033. « 

RallaqolaHmeat of Porlloa of Claim. 

m Oiv. Pro. Coie {Act V of 1908). O. 11. 

, r. 0. XXXIV. r, l^Mortgtuje— First 
* * sutf aQainai some of the eo-owiura^8uhae* 
quent au%t against others, if mamtainahle. 

Where a person brought a suit on his mort- 
gage against some of *be co-owners of the 
mortgaged property and obtained a decree, a 
snbaeqaent suit on the mortgage against the 
•other oo-owners is barred under O. II. r. 2 
of the Oode of Oivil Procedure. Klshake 
Manjambrath Xvalla v. Ranna Kurup. 8 L. 
W. 162«47 Ind. Oas. 596. 

BAEBWBDIi and PHlLtilFB, JJ. 

Wersaees:— 12 G. 414 ; 14 M. 284. 12. i 

(2) Suit for specific performanee of agreement 
to lease sir land — Possssston of fields not 
claimed as a relief — Execution of lease deed 
bp Court in proceedings tn execution — 
Subsequent suit for possession if barred-^ 
CiV. Pro. Code, O. II, r. 2— Lis pendens — 
Transfer of Property Act, S* 62 — Non-eul- 
iivation of land and non-payment of rent by 
tenant in consequence of landlord's improver 
conduct — Surrender — O. P Tenancy Act, 

8. 35 (4). 

In execution of a decree obtainf^d in a suit 
for specific performance of an agreement to 
let sir land where the relief claimed did not 
inolude possession of the fields the Court 
executed a lease. In a subsequent suit for pos- 
BOBSion under this leafie. held that tha plaintiff 
waa not barred by r. 2 (2). 0. II, Oiv. Pro. 
Code, from obtaining that relief in spite of his 
omiBBion to include it in his previous suit, as 
the execution of the lease gave ri^'e to a new and 
distinct cause of action (a). In a suit for the 
speoiflo performance of an agreement to lease 
lands in which the Court passes a decree 
directing the execution of a lease, the lis may 
properly be regarded as being under active 
proseontion until the deoree^hctker bas^ had a 
reailQQable time, by reason of the neglect or 
refuml of the judgment- debtor to obey the 
decree, to prepare a draft of the requisite docu- 
ment and then to move the Court lor execution 
olibe same ; sc that a transfer of the amt lands 
18 days after the deorea for specific performance 
will become Invalid by vir^e of the rule of lis 
piwdifie (6). » 

8. 86 (4), C. P. Tenhpoy Act. bas^no appli* 
to a ease, whioliui not one of voluntary' 
idaoHop da lift l^vt of the tem^t. hot Is onp 


Ralioqalibttcat of Potlion of 61alnH^(OKIfJ» 

of obstruotloD resulting from the laodloied*# 
improper behavioor. Panda v* Btial Praiadli 
14 N.L.B. 176. 

* DBAKB-BBOOEBUNi j.g. 

Pefereneea (a) 22 M. 24, Not F. ; 88 
698; 8 B. 637 ; 4 N.L.B. 14, F. ; 3 N.L^Ba 
160,*2)tsf. ; 6 O.W.N. 314, B. (6) 18 O.W.N* 
226 ; 22 B 939 ; 12 N.L.B. 60 ; 37 B. 621 ; 
31 B. 393, 12. 

(8) Mortgage, execution of deed of, and leasa 
* of mortgaged property to mortgagor on same 
day — Same transaction— Lease a mode of 
realising interest — Suit for rent due under 
lease without asking recovery of mortgage^ 
aebtSeparate suit for mortgage- debt if not 
barred — Civ. Pro, Code, 1908, 0. II, r. 24 
Where a mortgage-deed provided for the 
execution of a lease of the mortgaged premisea 
to the mortgagor and the mortgage and the 
lease were executed on one and the same day the 
lease being granted simply to provide a modi 
fpr realising the interest due on the mortgage. 
held that there was only one covenant between 
the pactiea and that the institution of a mere 
suit for rent when the principal mortgage-debt 
had also become due was a bar to a subsequent 
suit for recovery of such principal under O. II, 
r. 2, Civ, Pro. Code. Natha Singh v. Obnal 
Lai, 69 P.R. }918=»117 P.L.R. 1918»113 
P.W.B. 1918»47 Ind. Cas. 864. 

Shah Dim and wilbbbfobob, jj. 
Beferences 28 P.R. 1907, F,; 4 A. 430 ; 18 
A. 496 ; 26 M. 66i ; 177 P.W.R. 1916, List 

(4) Prior suit for refund of money alleging 
^payment of more than was due under 
mortgage — Dismvssal—Suhsequent suit for 
redemption of mortgage offering paymenU if 
liei—Civ. Pro. Code, 1906, O. 11, r. 2. 

Where a suit for a refund of a certain amount 
alleged to have been paid m excess of what was 
due under a mortgage was dismissed db the 
ground that the mortgage- debt had not been 
paid off, held that a subsequent suit for the 
redemption of tbe mortgage was barred by 
Oiv. Pro. Code, O II, r. 2. Barkhupdap v. 
Ghhatta Mai, 119 P.R. 1918. ' 

CHBVIB and BROADWAY. JJ. " 

JRefsreneas '—7 B. 377; 20 B 469; 30 A. ^ 
225, B, ^ 

(5) Suit on equitable mortgage {or personal 
decree and for mortgage decree^ Sgbuquent 

, nvpUcation for amendment of plaint by 
sinking off prayer for mortgage decree as 
property mortgaged was outside furisdie- 
lion— Amendment prayed for if permissibUt 
or, return of plaint for presentation to 
proper Court under Civ. Pro. Code, 1908* 

O VII, r 10, to be made— Amendment of 
plaint, effect of allowing, if equal to 
eniertg^ning claim sought to be abandoned, 

A mortgagee created an equitable mortgage, 
in certain property mortgaged to him, by 
depositing the mortgage and title-deeds. The 
plaintiff, the assignee of the equitable mort- 
gage, sued for a personal depree against thitA 

• ^ * t 
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Rallft^Qtitaoiftot of 9oi*Uott of Claim— (0/i{.). 

mortgagee and for a mortgage decree against thi*8 
m6ctgagee original mortgagor. The property 
mortgaged being all outside the original jnria- 
diet ton of the Chief Court, the pUintiff applied 
to amend nis plaint b; atrikiLg out his prayer 
for the mortgage decree and the original 
mortgagors defendants leaving only bis Vlaim 
for pet&onal decree ag iinst hie mortgagor. The 
Original Side Judge held that be had no 
jurisdiotion to enterUin the suit ; that Uy 
allowing the amendmecil he would be eater.- 
taining th« suit : and that he could only returu, 
under O. VII. r. 10, Civ, Pro. Code, the 
plaint for pro&ieataUoa to ibe proper Court. 
£fefd. that the Cnuri. should allow the amend 
ment and proceed upon the remaining causes of 
action within its jurisdiotion. Held also, that 
the Court , by allowing the nlaintifi to abandon 
a claim, could not be said to be entertaining 
that claim, aod that the eflsot of an application 
to amend a plaint by striking out o^riain 
olaims was in substanoe as if the suit bad never 
been ermmenoed in respect of snob olaitoP. 
Moolohand v. Po Thelo, 9 £j.B.R. 375 

TWOMBY, O.J. and ObmoMD, J. 

ils/sreftess 5 Ind. Cas 735 ; 38 M. 316 ; 8 
A. 117, B , ; 39 G. 315 ; t B. 493 ; 46 Ind. Gas. 
365 ; 7 M. 171. Bisf. 

(6) Suit, Institution of, in ignorance of all 
one*s rights— Effect on subsequent suit. See 
01 V. PBO. Code (1908), No. 313, 31 O.G. 307. 

(7) Suit by mortgagee for interest only — 
Subsequent suit for principal and interest— 
Subsequent suit barred. Bee MORTGAGE 
(GEEEBAD),No. 18, 88 P.R. 1918. 

(8) Construction of plaint for purposes of — 
Method. See Res Judicata. No il. 4^ Ind. 
Oas. diie. 

Remand. 

<1) Defective trial-^ Appeal^ Liability of suit 
to be remanded. 

Where there was no proper trial of a suit and 
the defeet was to a great extent due to the 
omission of defendant to produce his accounts, 
held that the case should go back to the Court 
of first in^andb for trial. Muhammad Abdol 
Axtz V. Hnhammad Ahdul JalH, 13 Ind* Cas. 
67, . 

BANEEUEE and RYVES, JJ. c 

Beferenees 2 A.Tj J. 031, Diat ; 28 A^68 ; 
2 Ind. Cas. 377, F, 

(2) Decree by lower Gonrt ait^r, by High 
Court — Appeal from deerre-- Remand 
order, Propriety of, if can be questioned in, 

Th^ propriety Of the remand ordey oannot be 
questioned in an appeal against a decree passed 
hy the lower Court under that remand ox dor. 
Maiya t. Kartmbalrafa Savkar, 46 Ind. 

Oas. 816. 

FltBTOBEBandBMITpSB, JJ. , 


Ramand— (OonMnnedK 

(3) Order of, under Oip, Pro, Code (1908)». 
p. Xlil, tr, 33— Appeal fo Prfoy OowMif 

, lUe from, under 8- ip9— Appeal from fined 
decree after remand. Order if can he reeon^ 
sidered fn. • 

Under S.,109 of the*Oiv. Pro. Code (1908), 
an appeal dpes not lie to* His Majesty in Oounell 
against an order nf remand under 0. XLI. 
r. 33, as it 18 not a final order within the 
meaning of 8. 109 (a) of the Code. 

In a remapd under 0. XUI. r. 35 of the 
Civ Fro. Code, the case remains pending 
or undisposed of on the appellate Cburt’s file, 
and the Judge may yield to oonvietion and 
change bis mind at any time before he Ibas 
pronounced a final judgment. A remdud order* 
under O. XLI, r. 33, oanoot be ra oonsidered 
in a BUbsc q'lent appeal from the decision of the 
first Hourt after remand. Saltan Bag p. 
Ohonllal Malapam. 46 Ind. Cas. 933. 
PBIDBAUX and KOTWAD. A.J G6. 

(4) Appellalfi Court's inherent powers of — ' 

Caution required in exercise ofKuch powers 
— Appeal— Cm. Pro. Code (1908), 8. 151, 
0. XLIII, rr. 33 and 35. / 

Independently of the provisions bl Civ. Prot 
Code, O. XLin, rr 33 and 36, an appaUafce 
Court has, uuoer S.151« Oiv. Pro. Code, inherent 
power to remand a dase for re-trial and no 
appeal would lie against suoh an order of 
remand. But this power of remand should' be 
exeroieed with the very greatest caution. 
Raghunandan Singh v. Jadanandan Singh, 3 
Pat. L.J. 363=-43Ind Cas. 969. • 

ROB and JWADA FBABAD, JJ. 

Reference 36 C.B J. 49, Bel, on 

(5 When decision is not on a preliminary 
point^TriAl on a point in dispute without 
ezvress issue thereon^Bight course to be 
adopted in such a case— Civ. Pro, 

Code {Act V of 1908), rr. 13 . 35. 28 Of 
0, XLI — In disputes relating to a private 
water ^course from a State Canal, Govern^ 
ment is no party —Incompeiencp of Canal 
Department to upset decree of Civil Court 
or confer permanent right of irrigation 
from one's water-ecurse without proceeding 
either under 8, 20 or 23 of the Indian 
Canal Act~-lnt$rfsvenee with right of 
irrigation is a continuing wrong under 
8 23 of Limitation Act (IX of 1909). 

Held than : — 

1. Where parses are well aware with 
the question in diepute and produce their whole 
evidenoe and it is duly discussed in tb# Judg^ 
&ent of the first Court, there is no need ol 
remanding a oase for further inquiry, although 
Ahe iraue is not rightly franfsd. 

3. Where a oase has been fully dealt With 
and deoided ou the moHts, it is illegal to re- 
mand it under r* 38 0 ! Ci XLI of AOt V of 1998 
and the proper ooufse to follow is either uadan 
r. 36 or 38 of the said tofiev, 

8. In a case of dMhte as to the idg^it Of 
irtigatlou from a gilrete woBh-dporse 
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Bamand-orOonHHiMd). * « 

Oiinftl, it ig illiigal to tnake the Oov^rnment a 
pmvty to it wnega no relief ib asked agamat the 
lattsEi • 

4 The Oanat aathqrities may authorise 
temporarily a person tp •irrigate hia land from 
the priTate water course of another, but they 
atk quite inoompetent lio confer upon him a 
persnaoent right of irrigation without proceed- 
ing either under S. 20 or 23 of th^ Indian 
Canal Act of 1890 and have no power to go 
againht the decision of a Civil Court. 

5. The,intetferenoe with the right of irriga- 
tion of a person is a continuing wrong within 
the4neaning of S 23 of Act IX of 1908. Kanta 
Lalv Karain Slagh, 177 P W.B 1918. 
Mabtineau. j. 

(61 Bent suit -Bemand— Appeal if lies from 
remand order as from preliminary decree. See 
APPEAL (SECOND APPEAL). No 1. 16 A.L J. 
711. 

* (7) Finding of faot not clear in second 
appAal-^Be&iand of appeal See APPEAL 
(SECOND APPEAL), No. 21, 62 P.L.B. 1918. 

(8) Bevevsal of decree and remand for further 
tria^on megrita — Bemand if final judgment — 
Bemand when can be regarded as final judg 
meot. See Appeal (To Pbivt Council), 
No. 7. (1918) M.W N. 844. 

(9) Dismissal of suit on ground of limitation 
— ‘Beversal of same on appeal --Betrial on 
merits ordered -»Order of remand if final order. 
Bee appeal (To Privy council). No. 9, 
21 O.C. 336. 

(10) Civ. Pro, Code. O XLI, r, 23— Local 
enquiry not held daring trial of suit — Appel- 
late Court remanding suit to hold local enquiry 
—Validity. See CiV. PBO. CODE (1908J, 
No. 604. 43 Ind. Cas. 816 

(11) Order of, by appellate Court— Lower 

Court refusing to record evidence -Validity of 
—Civ Pro. Code. O XLI, rr. 23. 27. See | 
CIV. PBO CODE (1908), No. 610, 46 Ind. | 
Gas. 892. I 

(13) Dism seal of suit for possession for mesne | 
profits— Possession awarded by appellate Court 
—Bemand for enquiry as to profits— Appeal I 
from order of appellate Court — Court fees. Sse I 
OOUBT FEES ACT (1870), No. 1, 8 Pat. L J. 
99. 

(18) Appeal not against suit disposed of on 
prelipginary point, but agamet prelnAinary 
deoeee— Bight to certificate for refund of Ooui^ 
fees. See COUBT FEES ACT (1870). No. 21, 

3 Fat. L.J. 116. » 

(14) Case remanded in appeal— Refusal to 
order refund of Couvt^fees. See Revision, 
No. IQ, 20 Bom L.B. 848.. 

(16) Beversalof fifst Court’s judgment on 
preliminary point— Ahpellate Court if bound • 
tc^Mfhand OASolor re oedilion. Bee Bb VISION, 
N^.5W,68P.L.B. 1918, 


EamaBd-^-(Oofie2ttded). 

(16) No issue framed on partionlar poittiha. 
Bvidenoe addnoed thereon— Finding arrived rt 
by Court on snob point. See SPECIFIC PBB* 
POBMANCB. No. 6, 137 P W R. 1918. 

(17) Decree in possessory suit for land ahd 
oropstheieon — Removal of orops by defendants 
— Subsequent suit against defendants for prioa 
of orops— Denial by defendants of title of 
plaintifi to lands — Remand by lower appellate 
Court for trial of question of title, if proper. 
See Specific belief act, No. i, 16 A.L.Jr 
924. 

(18) Suit ostensibly brought for possassion 
under B 9, Bpacifio Belief Aot— Suit really 
found by appellate Court to be based on title— 
Dismissal of suit tn toto, or remand if propel 
remedy. Bee TITLE, No. 1, 16 A L.J. 611. 

Renewal of Leaio. 

Grant under Arakan Waste Land Bulea 
fpr fixed term, with right of renewal after 
expiry of term— Assignment of onexpired term 
by document not reserving right of renewal to 
assignor— Right of assignee to obtain benefit of 
renewal for himself— Assignment if operates ae 
sale. Bee Gbant, No. 2, 9 L.B.B. 268. 

Rant. 

(1) 8u%t for, MatHtatnahtlUyof, agatnat on$ of 
the he%ra of a deceased tenant-^ Oontraet 
Act (IX of 1872), fif. 48, 1 / applicable, 

A suit for arrears of rent cannot be main* 
tamed against one of several beire of a deceased 
tenant without joining the others as defend* 
ants 8. 43 of the Contract Aot is inapplicable 
to such a case. Biba Krlehna Blnha Bavmn 
T. Jagat Chandra Talukdav, 46 Ind. Cae. 782. 
WOODBOFFE and Smithbb, JJ. 

(3) Enhanced rate ofy Agreement fopdp— 
sxpira^on of term of tenancy — Valiolty of 
— Contract Act (IX of 1372), S 74, 

An agreement by a tenant that, if he held 
over upon the expiry of the term, he would pay 
rent at a higher rate than he did during the 
term, is valid and enforceable. Ramadhiii 
Chaudhory y. Moiit Kumodlol Daiel, 46 Ind» 
Cas. 901. » 

Thornhill, j. 

• » 

(8) Arrears of. Suit for — Intervener, Fap* 
ment to, during pet tod of suit — Effect of, 

1“ a suit for arrta^B of rent, the defendant 
pleaded payment to the intervener of the rent 
tor t^he period in suit and it was proved that, 
up to ihit period the plaiuliff bad actually and 
in good faith been in receipt and enjoyment ol 
rent • 

Held, that the plaintiff was under these 
eircumstanoes eotitlod to recover rent from tbp 
defeudant as be had no right to depart from 
the previous praoiioe and to pay rent for the 
years in smt to the intervener. Ram 
Mussammat Nldha v. Ram Praaad, 46 lnd» 
Gas. 6-bOL J. 176 

Kanhaita LAL, a J.C. 
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Sent— (OdnlinuMl). « 

(4) Landlord and tonanl-^TonurOf duation 
Bolo of^Enhancemont of rent, ProfSHdinga 
for, tohih pending^ Purchaser at sale, 
LiabHity of, U> pay enhanced rate^Sale if 
can be set aside. 

At BQ ftuokioQ eale for arrears of rent the 
" plaintiff parohased a tenure and in the'isala 
proolamation the rent was stated to be Bs. 6t 
but at the time when the property was advertis- 
ed tot sale, there were proceedings pending 
under B. 106 of the Bengal Tenancy Act for 
doiiafioement of rent on the ground of excess in 
area. The rent was shortly after the sale 
raised to Bs. 370 without the plaintiff being 
made a party to the proceedings : 

Beld (1) that as the plaintiff had not shown 
that he was not aware of the proceedings for 
enhancement of rent at the time of his pur- 
ohase, he was bound by the result of the 
proceedings ; 

(9) that, even if the plaintiff had proved that 
he did not know of the proceedings for enhance- 
mrnt of rent at the time of his purchase, hil> 
right would be -to have the whole sale set aside, 
but be could not hold that property and at the 
same time refuse payment of ront at the 
enhanced rate. Rasik Chandra Makhopadhya 
Yi Shyama Kumar Tagore, 46 lod. Gas. 136. 
FIiETGHEB and SHAMSUD HUDA, JJ^ 

<6) Landlords, joint letting by several, to one 
tenant — Tenant, Dispossession of, by one 
landlord-^ Suspension of. 

In case of joint letting of tenanoy to one 
tenant by several landlords, when one of the 
landlords committed a breach of the contract 
of tenanoy by disposnesding the tenant, during 
the time the tenant was kept out of possession 
owing to that act of the landlord the entire 
rent was suspended. Pramatha Nath 
Makhopadhya y. Chandra Bekhar Banerjee, 
46 Ini^ Cae. 639. 

FLETOHER and 8M1THBR, JJ. 

(6) Kabulipat fixing, at 63 aris paddy or 
•n default Rs. 16 per year^Default in 
payment^Landlord if entitled to recover 
market price of 52 aris of paddy or only 
Bs, 16. 

The tenancy of the rent sued for was created 
under a regist^ed patta which provided that 
63 aris of paddy were to be delivered by the 
- tenant as yearly rent. There w4s a stipulation 
that in default of delivery of the paddy fixed, 
tbe paddy, or its price Bs. 16 would be realispd 
aoeording to law with costs and interest : 

‘ JBsld, that under the terms of the, Eabuflyat 
the loEodlord was, in case of non-^Iivery of 
the paddy, not entitled to get anything 
more than Bs. 16 as the price of<the paddy. 
Pan Kriahaa Nath v. Moheah Chandra 
^aodhnry. 47 Ind. Oaa. 184. 

CBATTBBmA and BHAMBUti HUDA, JJ. 

Bnhanoed rant^ Agreement to pay, lor 
gandga eropa raised 1^ ryots with aid ol their 
own wella^Enforoeabflity of— Mature of ooa* 
eideieallon aaoesaary 4eie— pnahmii VaJiie,^nd , 


Hanl-;(OoncftMM). . « . 

' relevancy of, in payment, of azhanoed rant— 
Acquiesoenoe, Effect of, where' plea -of auatoih 
,to charge enhanced rate.was negatived. Bee 
Mad. AOT VIII OF 1866 (BENT RBOOVBBY) 
(1918) M.W.M. 733 (P.C.). 

(8) Sale proolamatioi^ Wrong statement in, 
of— If precludes recovery of rent at a highfe 
rate. Bee ESTOPPEIi, Mo. 4, 46 Ind. Oas. 474. 

(9) Suit for, by a co-sharer landlord— Bent, 
Decree for, obtained by another oo-sbarer— 
Admissibility of decree to prove holding and 
rent, under S. 18, Evidence Act (1873). See 
EVIDBNOE act, Mo. 3 a, 23 G.W.M. 804. ^ 

(10) Mokurrari tenure— Lessor dispossessing , 
tenure-holder — Bight to withhold entire rent.' 
Bee Landlord and Tenant. No. 31, 44 Ind. 
Oas. 668. 

(11) Suit for arrears of— Decree in, if could 

be passed with limitation not to be executed * 
personally. See LANDLORD AND TENANT, 
No. 41, 45 Ind: Gas. 702. • 

(12) Suit for— Bent . settled under Bengal 
Tenanoy Act, 1885, Bs. 104-A — 105 F. eprreot- 
noss of. if can be questioned in. See LANDLORD 
AND TENANT, No. 50, 46 Ind. Oa8.«287. -v 

(13) Presumption ab to fixity of, under 
8. 50 (2) of tbe l^engal Tenanoy Aot (1886)— 
Tenure, Bub-division or amalgamation Of, 
Presumption if destroyed by — Fresh Eabuliyat^ 
Ezeoiftioo cl, if rebuts presumption. Bea 
Landlord and tenant, No. 46 Ind. 
Cab. 433. 

(14) Ezogbs area, Oaloulation on, of— Mode of 
— Bengal Tenancy Act (1896). 8. 53 (6). Sea 
Landlord and Tenant, No. 52 a, 46 Ind. 
Oas. 544. 

(16) Rate of, change in — If operates to extin- 
guish original grant of a lease. Bee LEASE, 
No. li e, 46 Ind. Oas. 794. 

(16) Arrears of, Bait for— Reoeivee of insol- 
vent tenant’s estate, if neoe 9 .sBry party to. Bee 
BeOBIVEB, No. 4, 46 Ind. Gas. 395. 

(17) Enhancement of rent contrary to the 
provisions of law — Effect. Bee sBBGIBTBA- 
TION ACT (1908), No. 3. 44 Ind. Gas. 688. 

(18) Agreement to hypothecate the whole 

crop until payment of rent— Agreement liable 
to stamp doty, Bee STAMP AOT, No. 19, 44 
Ind. Oas. 109. • 

Sent Act. 

Bee OUDH AOT XIX OF 1068. 

" Bee OUDH ACT XXII OF 1886. * 

Heat Ooavt. 

Deolacatory leliel, Dlirocetion of Oonrt, rb 
grant of— EJeotment tHroagh Bent Ooa|t«— 
Adversei order o|, Neoeajifly ot Bee PflODABA^. 
TOBTBBCttF.M JiiA.Om-600. ; • > 



m i}$amc: <» cum. m 


.. i 

fittti Diem « » 

(1) P|iieli#iet In, ^soouftton of— Sobeequeal 
paeohaseein ezeoatlon of mortgage c(,eora9-* 
JPocOME if oan oaat latter, even when no notioa 
given under Bengal Tenancy Aofe (1886), 8 167 
-oBighte of latter. Be^ AUCTION PUBOHASaB 
Bo, 4-a, 46 Ind. gad: 921. 

* (2) Bale in ezeoatlon of — Effect of sale on 
enoambranoea. See EXECUTION SALE, No 4. 
35 U.ImJ. 448, 

Bent, BnhADcement of. • 

See ENHANCEMENT OF RENT. 

Rent-freo Land. 

Grant of village lands rent-free by talakdar— 
Attaohment of village by Government for non- 
payment of a^sesfiment — Right of Government 
to recover pioporfcional aasessmont from holders 
of rent free lands. See BOM. ACT V OF 1879 
(LAND REVENUE CODE), No 7. 20 Bom. 
L R. 746. 

Rent Safe 

Bengal Tenancy Act (1885), ff. 174, 
Amount to be deposited under, to set astde 
a — Decree amount with costs — Execution 
^ sate* Amount to be deposited to set aside a 
^Amount tn sale proclamation with flee 
per cent, of purchase •m my^Oiv, Pro 
Ooie (Act Vo/ 1908), 0. XXl, r. 89 
To Bet asiae a rent sale, a jadgment-debtor 
has, under 8 174 of the Bengal Tenancy 
Act, to deposit the amount recoverable under 
the deotee with costs and not the amount 
specified in the sale piocUmation together with 
five per cent, on the purchase-money, which a 
judgment-debtor has to deposit under r 89 
of O. XXI of tbe Civ Pro Code co set aside an 
ezeoution ^ale Mokrn Rai v. Sarjag Pecihad 
IflaieP, 47 Ind. Gas. 654. 

Imam and Thobnhili:i. jj. 

Rent Suit, 

(1) Rent decree^ When, res judioala 
Where, in a rent suit, the plaint does not 

oontain a prayer for a declaration as to the rate 
of rent as part of the substantive relief 
claimed, an ex parte decree m suoh « suit grant- 
ing tbe rent prayed (or does not operate as res 
judicata for the determination of the rate of 
rent in a subsequent rent suit Brajandra 
Kumar Ray Ghowdhavy v. Sarajendra Nath 
Saha, 46 Ind. Oas. 416. ^ 

TEUNON and NEWBOULD, JJ * 
^ferenee .—16 0. 300 (F.B.), F, « 

(2) Oo sharer, puit by one-^ Maintainability 
of^ Special contraett Existence of. Proof 
of, /or.— Private porfifum, if takes case out 
of Agra Tenanoy Act (II of 1901), $ 194. 

A private partition of a vague nature la 
oertainlynot enough to'taka a qpse oat of 
8. 194 of tbe Agta Tenpnoy Aot. 

To entitle a oo«eberer to sue separately for 
'nfhii RiNSt be p fpeqUa eonUaot (deaf ly 


Bent Bult-^Conelialed); 

setting out tbe opposition to law as stated iti 
8 194 (1) of the Agra Tenaney Aot. 
dl|an T. Padam Singh, 46 Ind. Gas. 659. 
Knox, j. 

(8) Relationship of landlord and tenant at 
isSAe— 8eoond appeal sf lies 8ee APPEAL 
(Second appeal), No. lO-d, 47 Ind. Oas. lOS* 

• (4) ThruO persons having interest in a hold- 

ing — Rent suit against only one tenant— Deome 
in money decree and not in rent decree. See 
Landlord and Tenant. No. 27, 43 Ind. 
Oas. 748. 

(6) Rent suit between mortgagee of landlord 
and tenant- Adverse decision against mort- 
gagee *d title — Beajudicafa in a subsequent real 
suit by the same plaintiff. See RES JUDI- 
CATA, No. 18 44 Ind. Cas. 129. 

(6) Finding m— Kabuliyat valid and effeotjve 
— Declaratory suit that kabuliyat null and 
void, if ba.red by -Res judicata. See RES 
JUDICATA, No. 22 b, 47 Ind. Gas. 8 

(7) Prior suit for rent— Decree, effect of, on 
rate of rent— Subsequent rent suit— Decree in 
prior suit if oper'ites as res judicata. Sew 
REVIEW, No. 7, 3 Pat. L J 372. 

Rent, Suit for. 

(1^ Bengal Cess Act, Forms pi esenbed under. 
Part I, 8ch, A of, wrong entry in. ae to 
holding --8 ail for rent, if ba»ied bp— ■ 
Bengal Cess Act (IX B.O of 1880)i 8. M 

A suit for rent in respect of the holding 
under 8 20-a of tbe Cess Aot is not baited by 
its being wrongly entered in part 1, instead of 
in part II. Sob A, of the forms prescribed for 
returns to be made under the Aot. ftam 
Goblnd Choudborl v. Thakur Dayal Jha, 48 
Ind Oas. 501 » 2 Pat. L J. 658 » 2 Pat. L.W, 
41. ♦ 

CHAMICB, C.J. and SHABFUDDINi j. 

References .—27 Ind, Gas. 804 ; 43 Ind. Gas* 
497 -=2 Pat LW.4a, Not F, 16 G. 424, 41 
Ind. Gas 404 » 2 Pat. L.W 38, NotF. 

(2) Amount claimed less than Re. 100— 
Second appeal, if lies— O P. Tenancy del 
(IX of 1898), 8. SI (b)— Condiftons (a 
bring a case under, • 

To bring a case under dl. (b) *of B. 81 of 
tbe O.P. Tenanoy Aot it Is neo^|Eary that 
there should be an adjudication as between per- 
sona impleaded as parties to the suit and 
hswiog oonfiiotiDg iiitertifits (a). 

Plaintiff, the Malguzar of a village, sued the 
defendants for arrears of rent, the amount of 
which waa^le^B than Rs. 100 The defenee wiU 
that by a* compromise they have relinquMlb^ 
their share in favour of their nephew and 
that they have therefore oeased to be liable tor 
rent. * 

Beld, that, the nephew not being » party ^ 
the salt and the defendants andf the nepMW 
not having conflicting elaime with regard to 
the tenanoy, the case did not fall nnder el. M 
of Ai 81 of the 0,P. Tenanoy Act (1686) wffd M 
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Sent, 8ntt for— (ConeHuM). 

the amount olaimed was leas tbap Bs 100 
oofeoond appeal lies. Dtadayal Sheodotta 
Y. Bukha, 47 Ind. Caa. 640. 

MittbA, a j C. 

Se/arenca .—(a) 14 G.P L R 31, F 

9 # 

(8) By mortgagee of «;aru— Revenue aale of 
proprietary right, Purohaser at, Payment of 
rent to. Plea of, Admissibility of, under 8. 60, 
Bengal Tenancy Act (1885)— 8 72, Applioability 
df. See liANDLOBD AND TENANT, Ro. 35 a, 
da Ind. Oaa. 18i. 

Bepreaentatlre. 

(1) Non irane/erable occupancy holdwg, Pur- 
eifutser oft a repfesentai%oe of judgment 
debtor— Execution sale entitled to object to 
— Cw Pro Code {Act V of 1908), S. 47, 
O XXI, r. 100— Proceedttipa under r. 100, 
Not entitled to maintain 

A purobaaer of the whole or part of a non* 
tranaterable oooupanoy holding is a repreaenta- 
tire of the judgment debtor and le entitled to 
•object to the eale under 8 47. He la not, 
therefore, entitled to maintain prooeedinga 
under O XXT, r. 100 of the Oiv Pro Code. 
Pnnehratan Koert v. Bam Bahay filngh. 43 
Ind. Oaa. 969-3 Pat. L J. 679-4 Pat. £i W. 
199. 

Bob and JWADA PRASAD, JJ. 

(9) Purobaaer of non tranalerable oooupanoy 
holding if a, of judgment debtor under 8 47, 
Oir Pro. Code (1908). See EXECUTION 8 ADB, 
So. 4 a, 8 Pat. L.J. 679. 

(8) Meaning of— in Git Pro. Code (1908), 
B. 144, Aeaignee if entitled to benefit of 8 144. 
Bee Restitution, Ho. 4, 46 Ind. Oaa. 466. 

SapraaeotatUe Balt 

(I) Cip. Pro Code (Act V of 1908), O 1, r. 8 
— Bepreaeniatwe suit — Notices^ omission to 
eerpeSuit to establish a public right — 
Adjudscation on merits. 

In a representative suit to establish a pnblio 
right, me , the right of the Mahomedan oom- 
snunity of a place to a plot of land as appurte- 
nant to their mosque, where, although the 
tfeoeaaary amount for aervioe of the notice, 
upder O. I, r. 8. Ijad been paid into Court, no 
auoh notice bad been served, it is not open to 
the Court to ad)udioate on the merits 

The notiota ehoold be first served and then 
alone the Court should proceed to try the suit. * 
BhaPuddlo v Jljaraddin, 42 Ind Gas. 548. • 
FDBTCHEB and NEWBOULD, JJ. 

(9) Bait by leading Mira«darin respect of 
dOmmon forest land — De laration, in^arotion, 
damages and aohemeof managLmeut— Objection 
to eoit by 19 out of SCO Mirasd irs leading Miraa- 
dav It entitled to represent oiber Mirasdars, 
Oolpbinatnn of claims, Validity of Gee CiV. 
Pro. CpDB (1908), No. 304-a. 8 L.W IbO. 

(3) Vj person on behalf of himaelf and others 
having aamo interest— Suit in representative 
aapaoity— PiBtiQction betvfdafi tbeae two kinde 


Repvaaeatattva Bolt— (ODiteZuded). 

of suits. See HINDU LAW .(RBVBBfllONBBS), 
Ko. 6. (1918) M.W N. 888. 

*(4) Deolaratory suit by* one worshipper if 
lies. See Mabombdan LAW (Waxf), No. 4, 
S3 C.W.N. 116. 

Reicitalon of«0ontract. * 

Company — Liquidation — Bhareholder’if 
right to be removed from the list of oontribu- 
tories, principles governing— Liability as oqp- 
tributory bow fdr afieoted by fraud or misrepre** 
sentation— Bhareholder when can b%ve hia 
oontraot to take ebares set aside— Repudiation. 
See OONTBIBDTOBY, No. 9, 43 F R. 1913. 

• 

Res Judieata. 

^1) Otv. Pro Code (1908), S 11, Expl. (6), 
0 XX, f. 12— Null for possession and 
mesns profits— Decree silent regarding 
future mesne profits— Fresh suit for such 
profits not barred 

Notwithstanding the provisions of Bs. 18 and 
43 of Aot XIV of 1883 a sub8£qaent*suit foe 
mesne profits pendente lite and from the date 
of the decree to delivery of possession oonld be 
maintained when the Court bad omitted to 
adjudicate upon the claim in the suit^ for poi(^ 
session of immoveable property and for mesne 
profits, past and future/ and the changes in 
Aot Y of 1908 do not bar auoh a suit for the 
mesne profits aooruing due after tbo institution 
of the former suit. The change embodied in 
O. XX, r. 12 of the present Civ. Pro Code, le 
that It IB the Court which bears t^e suit 
which iH to asoertain the mesne profits whether 
those mesne profits be mesne profits which 
accrued before the institution of the suit or 
afterwards up to the date of the delivery of 
poBsesBion, and it is this Court which is to 
pass the final deoree for mesne prcfics whioh 
has to be executed by the Court executing the 
deoree, and further than this there is no 
alteration In the nature of the claim as to 
future mesne profics Muhammad Ishaq 
Khan v. Muhammad Rostam All Khan, 16 
A.LJ 182-40 A 292-44 Ind Cab 88. 
BIOHABDS, 0 J. and BANBBJI, J. 

References <-21 A. 495 (F.B ) , 33 M.L.J. 
699, F 

(9) Muafi Zabti Barkan— A/orf^ags— Mori* 
gagor claiming proprietary interest— Suit 
for sale on mottgaqe deLreed— Forntd 
possesiton obtained by mortgagee afteir 
pwc}^ase—li^orU|figor recorded as tenant^ 
Mortgagee's application for entry of nantg 
^rejected by Revenue Court— Suit forpoesiia* 
Sion— Whetht r mortgagor entulea to plead 
that his interest not saleable according ta 

* law —Mortgagor barred 

A owned some land known as Muafl Barhari, 
This was resumed and became muafi eabii 
sarkarx He sold half of it and the otbev half 
passed ro his heir B B sold half of bis share to 
plaintiff and made a mortgage to him of tbo 
remaining hall. A admittedly Oleitoed pro** 
pneUvy interest in AolptiB bfougbl- 
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ttit l«dleMa--(Oa9iCifiiid). 

•a sait OQ big movfegage and obtained a decree 
for sate* He applied in ezeontion ior sale of 
bis peoperfey and 8 pleaded that U wae 
anoeetral. le wae * aooordiogly eold by tbb 
Oollaotoi and parohaegd by the plaiotifE. The 
plaintiff obtained forAal deli7ery of poaaea- 
eioQ. In the khaU^uni jamabnndi B was 
^reoeided as a tenant the oniry *being in the 
words “sir khud.'* The plaintiff then 
applied to the Court 6f Revenue for 
the entry of hia name in place of B. B 
sadoefisfully pleaded there that the land was his 
sir and he had become ex-proprietary tenapt. 
The plifintiff having failed there brought this 
Bjlit olaimiog to be maintained in poaaeaaion 
or in (he alternative for recovery of posaeasion. 
He treated Baa a proprietor and this was denied. 
B also pleaded in the alternative that the land 
was hia air and he had become an ez-proprietajy 
tenant :-^Beld that the plea that B*a ori^nal 
interest in the land was not saleable ought to 
have been raised in the course of the previous 
litigation and not having been so raised B was 
preolude^rom raising it in the present liti- 
gation. veodatt Singh y. Ram ChaYrlttar 
Jail, 16 A.L J. 657 « 46 Ind. Gaa. 897. 
.TQjpBALIi and RAOOF, JJ. 

^(3) XrOftd Law of Bangal^Paini Taluki^ 
Power of Zamindar io bring to sale for 
arrears — Bengal* Patni Taluks Regula- 
tion, 1819 (Bengal Reg. Vlll of 1819), 

. 8. 14 had and received^ Money 
paid tindar a olaim in legal proceedings’-^ 
Not ordinarily recoverable —Chota Nagpur 
JBngumbered Estate Act, 1876 (Act VI of 
1876 ) — Bos no application io immoveable 
property outside of Chota Nagpur. 

In proceedings under 8. 14 of the Bengal 
Patni Taluks Regulation, 1819 (Bengal Reg. 
yill of 1819), the Gnlleotor acts not in a 
judicial but in a ministerial oapaoity. Those 
who pay money under such prooeedinga are not 
in the same position as persona who pay a 
olaim brought against them in an ordinary suit 
in which they had a full opportunity of resisting 
and who. not having availed themselves of such 
opportunity then, are debarred from doing so 
hereafter. Whether or not he oontesls the 
claim, a talukdar to stop a sale under 8. 14 has 
to deposit the full amount claimed ; and such 
deposit does not preclude him from thereafter 
raising the question of title in an ordinary suit. 

The Chota Nagpur Eaoambered Estates Act, 
1876 (Act VI of 1876) has no application to 
immoveable property outside the limits of 
(Biota Hagpur. JyoU B'gbhad f^ngh v. 
.l[,ilillad Hath Chatterjea, 16 A.£i.J. 569*98 
iXM 166-8 L W. 186-90 Bom. li.R. 8S6- 
86M.I1.J. 847-(1918) M.W.N. 441-94 H.L.T. 
<66-39 O.W.N. 1009-6 Pat. L.W. 64-46 Ind. 
Oasr 827 (P.O.). 

VI8O&URT HADDANB, L6 bD DUNBDIN, 
, 1^ JOHN EORB pnd MB. AMBBB AU. 

Befmim :«16 0,Xi.J. 697. Appir^ 

^i) Code of OMi Procedure (Act V 0/ IpOS), 
^ $, 111 Ewpl 6 *^ifbrfpupi— on mart* 
^ ffcpi bend Purm oMnmg paraimemU 


Rti gadtoata— (Ccnfifii^dD. ' ' 

* title^Not a necessary party •tissue Bg 'fh 
paramount title eannot be HHgated, 

Io a suit brought by a mortgagee to entoplW \ 
hie mortgage, a person olaimiog a title parh**^ 
monnt to the mortgagor and the mortgagee hi , 
not a neoeseary party, and the question of '{h*.. 
parbmonat title cannot be litigated in buob m ^ 
suit. 

A person was impleaded as a Babseqaenl 

* mortgagee in a suit upon a mortgage. Tba 
subsequent mortgagee olaimed a title to n ' 
portion of the mortgaged property as owner# 
He, however, did not enter appearance in that 
suit. The mortgagors asserted that he was 
entitled as owner to a portion of the property. 
The Court held that the mortgagors were estopy 
ped from raising that plea and ordered the wbold 
property to be sold. In a sabsequent suit bST 
the subsequent mortgagee for a declaration cl 
his right iu respect of the portion in oontroversy t 
in the former suit, held that he was not pro- 
oluded from raising the question, loaemnoh ae# 
in the former suit, be filed two oapaoitiee, nie., 
(1) as a sabsequent mortgagee in whteh oepa^ 
oity he was entitled to raise suoh defence aa wag * 
open to the mortgagors, and (9) as olaiming m 
paramount title in which case ha oonld not 
raise the question in that suit. Oobardhao g# 
Manna Lai, 16 A.L.J. 639-40 A. 684-46 Ind. 
Gas. 669. 

BANBBJl and A. RAOOF, JJ. 

References :->35 Ind. Gas. 994, Appl\ 81 A* 
11 *, 83 G. 495, R. 

(5) Mortgage, Suit on— Person in posssssioft 
holding up as shield payments made towarde 
prior mortgages— Suit decreed subfeet to hia 
lien— Final decree made without mention 
of the hen— Property eold and purchased 
by mortgagee— Dispossession of the person 
in possession — Suit by such person to rth 
cover money paid for the prior iSortgageo 
— Suit not maintainable— Code of CivU 
Procedure (Act V of 1908), Ss, 11, 47. 

One B held two mortgages, dated respeotively 
20th February, 1896 and 27tb June, 1895, over 
certain property belonging to K. There was a 
prior usnfruotuary mortgage over the eapia 
property for a sum of Rs. 290. In ezeoutioii ed 
a decree, one, M, bought the equity of redeasp^ 
tion. B brought a suit ondiia first mortgago 
for sale of the property afld he Impleaded M. 

B montioued the prior usufeuotuary mortgage 
and offered to pay the amount due thereon# 
•He obtained a decree and paid in the amount 
ol the prior mortgage, which money wae 
withdrawn by that mortgagee. The property^ 
however, was not sold, M having oome to tena* 
with B. Between 1901 and 1904, M paid iii> 
the Bume of money till the whole amount whiolt , 
was Bs. 737 odd was paid off. B then aoed on 
foot 'of his second mortgage and asked fotsala^' 
of the pCoperty . M, who was a defendant# ‘heM 
up aa shield hia rights by virtoo of the paymeni ' 
of the two prior mortgages. The Oonct holdi 
that he oonld hold this np as a shield and 
a deotee for sale eubjeet Io his lien, A^ life 
lime of drawing op the filial deotee, hiynviiliK 
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fU» Jiidie»ta-(OMMtifiMq. 

90 mniioa wm mada of the lien in favoiu of 
M. The property wae sold and bought by 6. 
B did not deposit any sum for payment to M 
and B obtained posaesuon of the property. M 
objeoted that he oould not be disposseased till 
lie waa paid ofl, but the Court refused to go 
into this question in execution proceedings and 
directed M to bring a separite suit. M, there- 
ttpon, brought the present suit claiming Be. 737 
With interest from B, by sale of the property ~ 
field that the suit was not maintainable being 
hatred by the principle of res judicata and the 
peoTisions of S 47 of the Code of Civil Pro- 
oednre. Motl Ram v. Banke Lai. 16 A.L J 
086-47 Tnd. Gas. 954. 

TOOBALD and BAOOF, 7J 

(6) Code of Otvtl Procedure {Act V of 1909), 
8 11-- Cross appeals —Two decrees — One 

decree become final — Effect on appeal from 
the othei — Previous suit deciding question 
of title of the nature cognisable by a Small 
Cause Court— No appeal from the decision. 

The plaintifi brought a suit in toe Court of 
the Munsif to recover possesuion over a half 
* share in two groves numbered 133 and 2 respeot- 
Iwly. The suit was dismissed in respect of 
No. 9, and it wts decreed inreipect of No 129. 
There were two appeals to the lower appellate 
Court, the plaintiff assailing the decree m res 
peot of No. 2 and the defendants that in i expect 
of No li9 Both the appeals ware tried 
together and disposed of by one judgment, but 
two deoroes were parsed, whereby i*he plaintiff’s 
appeal was dismissed, and the defendant’s appe tl 
was allowedi the ease being reminded. The 
plaintiff appealed against the second decree to 
the High Court. In regard to grove No 129, 
the plaintifi sued toe defendants for damages 
for cutting down two trees The suit was of 
tto nature ooguizable by a Court of Small 
wuses, but it was instituted m the Court of a 
Muosif. *In that suit, the defendants denied 
the plaintiff’s title, and the issue as to the title 
waa decided in the plaintiff’s favour. In the 
present snit instituted in the same Court , the 
plaintifi again set up hia title, which the defend- 
ants denied The Munsif held that the deoi- 
sion in the former suit operated as res judicata, 
!lShe lower appellate Court reversed the find- 
ing x—Beld (1) that the faot of the decree in 
x^ard to the ^rove No. 2 having become final 
did not operate to biRr the plaintiff's appeal in 
laapeot of grove No. 123 on any principle of res 
judicata ; (21 that the present suit was barred 
Ujf the rale of res judicata by virtue of the 
danision on the question of title in the previoifb 
Witil, inespeotively of the faot that the decree in 
UuW atilt waa not appealaole to the High Court, 
tlw suit being of a Small Cause OourW nature. 
Bmb Faqip 7. Bindheihrl Blngh, 16 A.L.J. 
798-47 Xnd. Qm. 887. 

BxoaoTT and WAlbb, jj. 

HU^eneee 12 A. 678 ; 19 A.L J. 868, CiaL; 
10 106, F. 

m O§a,Fr0. OoisttWh 47-fiiri| 

^ ditk far fWMmplioii iffo#4|ddi— SeeoNd 


Bii Jadlenta— (Conflmii^. 

tuU for redemption cannot tkSSaeofUkn 
of deeree, • 

In a enit to redeem a mortgage of 1869, the 
Court passed a decree ids redemption and 
ordered payment of the mortgage amonnt ill 
instalments under the Dekkhan AgrioaltunstB* 
Belief Act, on 8th April 1899. The deoree was 
not exeonted j and the possession of the property * 
remained as before with the mortgagee. Om 
26th May, 1899, the mortgagoi’ mortgaged the 
property to the plaintiff. In 1912, the plaintiff 
sued to enforee bis mortgage against the 
original mortgagor and mortgagee. The mort** 
gagee-defeudant pleaded the deoree of f899 as 
a bar to the suit 

Held, (1) that the suit was barred under, 8 11 
of the Oiv. Pro. Code, if it be treated as a suit 
for redemption of the mortgage of 185^ , 

(9) that it waa barttd under S 47 of the 
Code,* if it be treated as cased on the deoree of 
1899 taken along with the subscquwnt oonduot 
of the parties in not executing the decree and 
^ m allowing the possession to remain wuh the 
mortgagee aa befoie (a) Bapnjl Ramchandra 
KolkarnI v Quja Mhadu Dhaogav, W Bom. 
Ii.B 164-42 B. 246-44 Ind. Cas 908. 


HEATON and Sh^H JJ. . 

Referenc a.—ia) 10 B. 461 (PC;. 40 B. 
49i, B. ‘ 

(S) Proparly belongtnq lo estatr li erroneously 
decreed to bo in estate A — Tenants under B 
under permanent leases if bound by decree 
—Tenants entitled to hold under their own 
leases under A— Co sharer ssmindar pur^ 
chasing tenure— Possession disputed by 
tenant of neighbouring semindar—Suit as 
both purchaser and zemindar to establish 
title in property purchased— Zemindar's 
title if properly tn issue— Litigating under 
the same title 

A ard B are neighbouring zamind'iris. The 
4/5th8 proprietor of A purchased in execution of 
a deoree for his share of the rent a defaulting 
tenure G in A. A tenant of B having set up 
title as suoh to a portion of the land thus 
purchased, the purchaser sued the claimant and 
the zemindars of B to establish his title both as 
landlord and as purchaser to the tenure G. In 
the course of that suit, a OommiBsioner fixed a 
boundary between A and B, which, in a sub- 
sequent investigation, was found to have 
erroneously included in estate A lands whioh 
really formed part of estate B, as part of the 
defaulting tenure G and this was confirmed by 
she Court ; . 

Held— That the plaintiff in that suit wtts 
interested in establishing his title both ns 
zemfbdar and purohaaer, and the zeminddld 
title having, npon the pleadings, been diceetly 
put, in issue, the deoision, so Me as plaintiff's 
4/6tb8 semindaqi title was oonoerne^t was at 
between the nval semindafeS res fUdieata, 

The dsfanltiog tenure holder hating, prior to 
the sale of the tenare,«mortB8624ffi2P209BniSf^ 
the tenure -IdiDongst other properties^ was sold 
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mortgagee rad Ihe net by » stranger w&o later 
on sold it to the mortgagee. The mortgagee- 
porohaeer was no party to the euit oi the 
4/5th8 aemindar of if, who had parohaeed only* 
the equity of redemptiop at the sale in execu- 
tion of his rent deoree% • 

^eld«-That *the dpoision in” that suit 
lAie not reB judicata against the 'mortgagee- 
ptfrohaser. who w^a entitled to show that he 
held oettain portions of the laud purchased by 
him under permanent leases granted to the 
mortgagor by the proprietors of *8 on certain 
terms. , 

That as regards suoh lands the 4/5th^ z^mm- 
dan title being found to be m tho nroprietor^ A 
« by res judicata in the present suit in which 

• both tho*p'*oprietota of B and oho mortg«»g«e- 

pnrohaser irenarfiios, ihi mo puionaeier 

is entitled to hold them uu <er the 4/6tha pro 
prietor or A as to thati on hu torm^ of the 
permanent leases grf»nted by proo leiora oi 

* B Shib Chandra Ray Choudhry v. Ha«*endra 

• Lai Ray Ohoudhary, 3J (*.WN. 

0,L.J. i(liV*47 Jnd. Cis. dl6 (F-B ). 

WOODROPPR. OHTTTY i.nd SBAMSUB 
Huda, jj 

Public right of wav — Oftofrur/ion— 
Special damaqti — Vilhgc vethway, 
Obsttuetton of -^Special damage, if need be 
proved 

'Wherj .n a suit by the pUutii! for tho 
declaration of \ fubho rigli*- or Wi^, \l\ ging 
Bpeoial d image, it appeared unib a previous <-uu 
lor a BimaUr deolaraiion nid been dismissed 
on the ground that the pl«tin^ did not disclose 
any cause of nation (therj bwiiig no allogation 
that plaintid had suftcrel speoial damage) but 
in dismissing the pu^t the Coirt hi' pxp'essly 
stated that the plamtid was not debarred from 
bringing a fresh suit properly framed. 

Held — That the second suit was not barred 
by res judicata Proof by the plaiuvifi that he 
and bis servants had bee i oompallei to ?a by a 
longer route and thereby luour additional 
expense was sufficient proof of speoial damage. 

infringement of a village pathway in which 
plaintifi had got a right wnb other villigers 
by reasons of a grant implied from long user 
does not require proof of special damage to give 
the plaintifi a cause of aotion. Harlhar Oas 
Y. Ghandra Kumar Guha, S3 O.W.N. 91. 
FLBTOHBB and SHAMSUIi HUDA, JJ. 

(10) Ow, Pro, Code, 8, 12^ Decision in 
pravtouB suit as to amml rent popabfs— 

* Subieguent Bwt, 

The question as to what is the rent payable 
Ids the holding wsp directly raised and decided 
In a previous suit. The present suit is for the 
period immediately auooeeding that for which 
the prevlotts suit was brought. 

Jfioldthat thedeoision In the previous suit 
operateeasrss/tididafa. Jogosh ObfiDdra Roy 
V. mhot R*th, 40 Ind. Oas. 400. 

” imvM&9BAandaiflTRaB,JJ. 


ovttMtm. * tops 

Kn JodlMte— (OdiKiiiiMdDf < 1 ^ 

< (11) dtp. Pro, Code (Amt V of 1909). O. 
r. a (8)— Plaint in pretftoiis s«ii. polt” 
atruolfon of, for purposBB of. 

For the purpose of res judicata or Qiv. Prdi 
Oode, O 11, r. 3 (8) the plaint in the previoua 
salt must be construed in the same way that 
the^jOourt that deotded that snit oonstmed 
it. Ohrlitenioo v. Commotto, 43 Ind. Oai, 
618. 

• Ormond, o o j. and Pabdbtt, j. 

(13) CiVo "Pro. Cods (Act V of 1908), 
S, 11, JSxpl, V and 0 XLl, r, 33— Res 
ludioata— Suit claiming relief alternatively 
against two defendants -^Decree against one * 
•^Appeal -No cross objection against the 
other acfenaani — Powers of the appelktu 
Court— Appeal allowed— Subsequent suit 
against the other defendant — No bar— • 
Limitaiion-^Suti baaed on failure of consi- 
deration and fraud-- Findings in the pre* 
vious suU not conclusive. 

Where a per&on transferred for valuable oonsi- 
tforatiou oeriaiQ rents alleged to be due to him 
atid in an ear and the transferee instituted a 
suit mikiug the person from whom the arrear 
was said to be du ^ and the transferor parties 
^olaimiog reliefs agiins .1 them in the alternative 
and the Court if first inutinc'i gave a decree 
against the lot dutendant, held that, in an 
appeal by tuit dnfo'^aant it is no» incumbent 
on the piuntifi respondaot to file a oross- 
objection apam t the other defendant and seek 
in mat appeal it^^eli to make that other defend* 
ant liable in oioe the appealing defendant 
succeeded to showing that there was no arrear 
due from him. The Court under O. XLI, r. 33. 
Giv. Pro Co(>c, hid power to decide the liabi* 
lity ot the first defendant m that appeal itselt 
or leave it undi oided, \nJ il it left undecided 
a subsequent su^t by the pliintifi against that 
defendant seeking make him liable is not 
birred by res judicata, » 

The limitation for the subsequent suit would 
not oegin to run until after the decision of the 
appeal in the fermer suit as it is a cose of 
fraudulent oonoealment of the faot that the 
rent had already been received which became 
known only on the decision ot tho appeal. 

The f lots held to have been proved by the 
appellate Court in the former suit and the ^ 
judgment thereon are not ooqplusive against 
the defendant in snob a subsequent suit as there 
was no adjndioation or contest as between them 
in the previous appeal and the deflndant is 
entitled to go behind the judgment in the 
former appeal and to require the facts to be 
proved egeiust him Sarat Ghandf a Rose y. 
TheKhavarea Meiejula Zamindarl Byndloate 
Ltd., 42 Ind. Oas, 648. ^ 

FLBTOHBB and NBWBOULD. JJ 

(13) Rent of a holding— Subsequent suit for 
rent for another period— Res jndieala. 

When a question as to what la the amount 
of cent payable annually for a certain holding 
is pnt in issue and finally deoided, it is tee 
fuAteoia in a subsequent suit between the semie / 
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Bei Jadieate— (Ooiit<fifif(i)i 


where the safaie holdiog is oonoeroedf 
Imsad All Slkdav y. Malmaddio, 42 Ind. 
Oae. 598. 

TBUNON and HUDA, JJ. 

Beferences 16 C.L.J. 89 ; 16 G.L.7. 41, F. 

(14) Civ. Pro. Code (Act V of 1908), S.^11— 
Bes jadioaia— Previous suit holding adop- 
tion of plaintiff to he mvaltd-Subseguent 
suit to recover property as adopted son— 
Claim for m^sne profits added^ Amount of 
mesne profits greater than thS pecuniary 
limit of jurisdiction of the Court which 
tried the previous suit^Byderahad Assign- 
ed Districts Courts Law, 1889 — Assistant 
Commissioner — Transfer of Subordivate 
Judge — Prevwus suit contested by one of 
the widows the other acting as next friend 
of the plaintiff -‘Subsequent suit against 
both the widows. 

The tarm Subordinate Judge ’* was not a 
larm recogaised by the Oourta Aot then in foroe 
In Berar, i.e., the Hyderabad Assigned 
Distriota Courts Law, 1889. An Aasistanh* 
Oommisaioner’a juriadiation to try suits up to 
tha value o( Be. 6,000 was not taken away by 
reason of his being posted as Subordinate 
Judge at a place where suits of the value of 
more than As. 1.000, were not triable 

In determining the question whether the 
Court which tried the previous suit had the 
power to ticy the subsequent suit, we must look 
to the suit as it oould have been framed but for 
the option given in the Civ Pro. Code in 
the way of joinder of causes of action. 

A plaintiff cannot evade the provisions of the 
Oiv. Pro. Code regarding res iudicafa by 
joining several oauses of action against the 
same defendants in the subsequent suit and 
instituting It in a Court of superior jurisdiction. 

A previous dooision that plaintiff was not 
^validly adopted bars the institution of a fresh 
suit for the recovery of posseseion of the estate. 

A claim for mesne profits is only subsidiary and 
mast fail with * be claim for pORsession and the 
joinder of a olaim for mesne profits to an amount 
exceeding the pecuniary limits of the j^iriodio- 
tion of the Court which tried the previous suit 
does not save the suit from being barred by 
ree judicata. 

« Wherein the previous suit one of the two 
widows of the last male owner alone opposed 
the claim of ^ihe^l^mtiff as adopted son and the 
other acted as next friend and in the subsequent 
suit both of them were contesting defendants 
Md that nevertheless the previoup decision was 
rif fudicata since it must be held that in the 
pmioos suit the widow who contested must*'be 
deemed to have represented the estate of the 
last mate owner, the other widow for the time I 
being diaeiaiming all interests in it, « Sukhdeo 
Y. Bnlal, 42 Ind. Gas. 667. 

MITTBA, A.J.O. 

Bs/srsnees :-12 aP L.B. 97; 28U 78, F. 

^4151 Suit agahut widow to recover properties 
^^idow adopting pittdanta lite-^Adopted 
son not made apartg to suitr^Subssguen^ 


adopted son suing fbr deeloraiion that hs is 
entitled to the property left by the deceased 
husband of the loidoip— Bes iudloata— ' 

^ Adoption having the ^effect of divesting a 
vested esiate^Validity. 

B and N broihers, died leaving two widows 
L and B H respectively.* 8 supd the widows 
Land B H^bn the ground that he was thp 
illegikimate''Bon of N and obtained a decree. 
During tho pendoucy of the suit, L adopted G 
(pUtntiff) for B under an authority given by 
B and G was not made a party to B*s suit. 
Bubseqiiontly G sued for a doolaration 

(Ijtbathewas the adopted son of B and 
entitled to the property left by the latter ; 

(2) that he was entitled to the property of N, 
after the death of B H. widow of N ; 

(3) that the decree obtained by 8 id respeot 
of properties of B and was not binding On 
him. 

Held (1)" that G was bound by the decree 
obtained by 8, though he was not made a party 
to the suit, and, therefore, G's present suit 
was barred as res judicata ; 

(2) that S‘ having inherited itbe suit 
properties as N*a illegitimate sod, G's adoption 
by L, having the effeot of divesting a vested 
estate, is invalid in law. GADpstrso Y. 
Laxml Bal, 43 Ind* Oas. 64. 

Batten, Pbidbaux and Mitvba, a. J* 

Gs. 

Be/erenees 16 C. 40; 9 M.I.A. 589* F.; 

3 M l.A. 329 ; 5 B 630, JR,; 11 M. 40S ; 11 B. 
469 ; 21 W.B. 109, List. 

(16) 3, 11, Exoi IV— Previous^ suit in 
respect of several hits of land ^Partial 
dismissal of suit— Subsequent suif in regard 
to lands previously dismissed— Bos judioata. 

Where a suit was brought in respeot of 
several bits of lands and the suit was deoreod 
in respeot of some lands and dismissed io 
respeot of others, a subsequent suit in respeot 
of lands previously dismissed is barred by the 
law of res fudicata, as the plaintiff “ might ’* 
have claimed and “ought’* to have claimed 
these lands in the previou s suit. Takaraunlslft 
OhowdhuraDi y. Tarlot Ghavan Sarkar, 48 
Ind. Gas. 221. 

OHATTBBJBA and BlCHABDSON, JJ. 

Referenws', — 20 0. 79. F.; 22 W.B. 464, 
Appl ; 24 0. 711, Disappr,; 36 C. 979: 26 B* 
189, B. 

(17) Civ. Pro. Code (1908), S, 11, Btpl, 4- 

Prior suit Jor possession of house on the 
ground of gif t-r Subsequent suit for pOSsH* 
swn of land on the ground of suooes^on , 
’—No bar as res judioata. ^ , / 

Whore a plaintiff brought a former Bait for 
pcyBBCBsion of a house oo the gfound that it wpB 
a gift made to his mother by his maternal 
grandfather and the Buit was dismiased, and 
BubBequeotly he brought a Buil for pOBiBBflioa 
of a field on the allhntion that ft bdongai to 
his maternal grandfather^ after bid death to hie 
widow, and after her 4eAtb to ptaiUtUPa mother 
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biams or oasbs. iom 


'Sm ImHoftto— HOonli^iwit). 

to whom ha soebeadad': held that tha'sabsa- 
otoaut antt la not baned aa reejudkfita under 
OiT. Fro Oo&a (1908), 8. 11, Ezpl. 4. Bhag< 
vaaa* v. Harotl, 484nd. Cm. 896. 

MiXIBAt J.O. 

(18) Rent euit betwem mortgase^ of landlord 

• and tenants -^Adver 66 dectsiqn against 
pla%nt%ff*s Res jadiOAU tn a subse 

* guent rent suit by the same plaintiff 

In n previous rent sai6 between the plamtiSa 
as ntpctgagee of the lindlord and the tenants 
‘an lasne whioh covered the ooueidiration of the 
question of title of plaintiff a? mortgagee of 
landlord was oonsidered and a deoi )ioa adverse 
to plaintiff's title was given held that that 
^ deoision proved a res judiaata in a subsequent 
* rent suit between thr plaintiff after getting his 
name registered under the Land Registration 
Aot, and the tenants. Sheo Ghavan Dhobi v, 
Bansl Singh, 44 Ind. Gas. 139. 

Sib ali Ilf am, j. 

^ (19) Suit for profits of lands—Previous decs 

s«on grfMltnq profits at a particular rate 
— Whether operates as res judioata in a 
subsequent suit claiming higher rate of 
profit^. 

In a suit for profits at lands, a previous 
deeision granting profits at a certain rate, does 
not operate aa res judicata in a subnequcnt suit 
claiming profits at a higher rate Baldeo 
vBqkhah v. PahUd Singh. 45 Ind. Oas. 218. 
Lindsay, j.o. 

(20) Suit by one CO mortgagor to redeem his 
share’^Decree in ihs suit does not operate 
as res judicata on a subsequent suit by other 
co^moftgagors to redeem Omr shuTe— 
CourHee payable, 

A suit was brought by one of several oo 
mortgagors to redeem his share of the property 
and the other oo mortga ^ors were made party 
defendants A doocee was passed in fivour of 
the plaintiff to redeem the prooeriy within a 
fixed period and the pltintifi failed to redeem 
within the fixed period. Subsequently, other 
oo-mortgagors brought a suit to ledeem their 
share of the property. 

Beld that the principle of res judicata can- 
not operate to bar the subsequent suit. 

V^hero the right of plaintiff is to redeem only 
a share of the mortgaged property, the Oourt- 
fee payable is to be calculated on tne amount of 
the mortgaged debt whioh is chargeable on the 
shate of which the plaintiff is entitled to ask 
fOE redemption Bhalroo Bak|h Slogh v. 
Bagbabania Ounwar, 46 Ind. Oas. 3Q0a 
•IiUfDSAY. J.O. 

Rtfonneto 11 844, Z>m<.: 16 M 33^; 

6 A. 438 ; 6 B. 824^ Appr, 

(91) Bsitf suif-*i>s 0 Ufon as to^rate of rent 
in particular year-^Whether*tw judicata. 

A deoiee in a rent suit la not res judieata as 
lo tba rate of cent payable fqr years other than 
tto yeOM ooverdd by the deoree. * 

Pe< jtfWHidbt /.*^Ihe question whether a' 
de^oa M |o the cate of cent opechtes as ree 

04 


Ret dadteata—( 

fudseaia depende on the frame of the tascHgiv 
Klibun Dayat Ral v. Kalpatl Kuar, 46lnd* 
Cae. 316. 

MULLICE and ATKINSON, JJ. 

(22) Addtfton of persons who were noi 
ifecessary parties to suit as parttes^Desrod 
\n suit, no res judioata in subsequent suit 
by such persons 

, Where persons were added aa parties in a 
suit not as really necessary parties therein nor 
because any relief was claimed against them but 
because they migbti assist the Court m the 
adjudication of the olaim against the real 
defendant, the decision m such a suit does not 
operate as res judicata aa against suoh persons 
in any subsequent suit which they might 
bring on the subject matter of the original suit. 
Sugrive Mlsier v Jogl Miner, 45 Ind* Oas. 
818. 

MULLICE. J. 

Reference .—27 A. 69, Appr 

* (22 a) Matter which might and ought to hem 
been made ground of attack, only if it 
would have affected result of suit—Oiv* 
Pro. Code (1908), 8 11, ExpL IV 

Where it is not certain that a matter if 
proved would have affected the result of a euit. 
it cannot be said that the matter ought to have 
been made a ground of attack within the 
meaning of Expl IV to S 11 of the Oiv. 
Pro. Code Sah Deo Narain Deo y. Kueam 
Kumarl, 46 Ind. Gas. 929. 

CHAPMAN and ATKINSON, JJ. 

(22 b) Rent suit — Kabnliyat valid and 
effective, Finding as to, in-^Declaratory 
suit that kabuliyat null and void, if barred 
by. 

Whether m a rent snit on any matter, 
ezoepting the relasionship of landlord and 
tenant, is res judicata, depends on wha(f were 
the issues raised between the parties and 
aeoided in the rent suit. 

A finding on a judicial determination in a 
rent suit that a kabuliyat was valid and 
eff')otivo aa against the tenant and was also 
properly ezeouted bars a subsequent suit by the 
tenant for a declaration that the kabuliyal 
18 null and void Beal Mndhab Ghaokrabiiliy * 
y. Bhola Nath Hajtla, 47 Icd.^Cas S. 
FLBTOBBB and BMITHBB, JJ. * 

(22 C) Courts. Concurrent jurisdietian o/— Be* 
pecuniary limits and subjeot-matter. Neeea 
siiy of --Accounts, Adjudica*ion of^Mort* 
yjagor. Suit by, for accounts without asking 
for redemption. Maintainability of—Usu^ 
frtwtuary mortgagee. Presumption against, 
where accounts suppressed or are not kept. 
— Oio* Pro. Code {Act V of 1908), 8. 11* 

lo order to oonsticnte res judveata the two 
Courts mnyt be of ** concurrent jurisdiction, as 
regards the psonniary limits as well aa the 
subjaot-matter.*’ 

Apart from a apeoial Statute, aooOQnts oannot 
be ad jadioated upon by a Court when no further 
relief oan be geented. " Ocdinacily a auit te . 

9 . . 
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• ^ Bm ^adioAte— (C oaMimaB* 
an aoooaot ui^n a mortgage oanDot be mainl 
teined by the mortgagor odIoss he also asks for 
redemption ’* 

An adjadioation which oannot be the boeia of 
any relief is not binding on the parties 
Every reasonable presumption should be 
made againeb an u'-ufruotuary mortgaged *Who 
either has kept no regular acoounta or is 
sappresaing them Mukand Ram Suknl y. 
9heo Navatn, 47 loU Oas. 21. 

BATTBN and Mittr^, A J.GS. 

(22 Pro note 8*it on Decision in, os fo 
qenuinent<i$ of tJie note^^Mahetous prosecu 
tion. Suit for, if barred by^Cause of action 
atffirent — AppeUatp Court Power of fo let 
in addii%07ial evidence— Civ Pro Code 
{Act V of 1908), S 1 , O XLI, r 27 
In a suit nroupht for rLoovery of money on 
the basil oi i promir ory niur*, the pio noio 'vas 
found to bi rot ^eoiiine and the suiu wis 
diamisaei^. In a sjit brcuglU for dam^voa for 
malicious pronruti . if r a q^iitai cn 9 
charge of forgpry 

Held, <h t tb' dud rg to ihs g^nuiot.n sj 
of the pro o » in toe pievious ^iuie was do*- tps 
judicata ii the suit for mHlici^us prore^ution, 
as It WAS founded on the haul none aod is 
the question of the gc.uuinenosj of the hand 
note was a maitr r or ly incio^nrally in Nsue 
It IS r on ( pin to i Ocurt of appoU to o.-'^er 
additiona) PVidnnce to he taken except to cure 
an inbcien effect oi lacuna in thr ovide re 
already recorded Tejo Bhagat v Deokl 
Kandan Prasad, 47 Im Cai. 14*. 

MUIiLICK and tMAAl, IT, 

(23 0 ) Plea of, a question of law^Spcond 
appeal, if can be rai e i % % — Question decid 
ed by trial Cowl, left open ant ^ undec'>ded 
by apj^ellaip CouiU how far — Civ Pto. 
Cgdo (Act V of 190b;, S 11 
The plen of res judicata is a queition of law 
and can be raised at any sta^o even in second 
appeal 

The prinoiple of res judicata cannot apply 
where a question decided by tho trial Court is 
left open and undecided by an appellate Court, 
einoe the appellate Court's judgment takes the 
' place of and supersedes the decision of the 
trial Court Goblod Hluar v. Behari Qope, 

47 Ind. Cast 68fi • 

JWAIiA PBASAD, J. 

(28) Civ Pro. Code (Act V of 1908), S. U— 
Actual adjudication in prior sutl — If neees* 
aary-^lmplied adjudication^ How far* tea 
jndicaiA—'Both parties defendants in prior 
emt“^Oonfiiot of inferesf‘f«intec ea in firior 
euit’^Whethtr necessary to eonsMute res 
judicata. 

Id order to constitute the decision in a prior 
anit res judwata on an issue in a ^bseqnent 
Mslt, ft IS not necemey that there moat have 
haoQ an aotnal adjudication on the issue in the 
pcior auit. It ie sofBotent If the decision oome 
to in the prior suit impliedly deoidea the point 

mibsetlticn^ly in latne (tt)* 
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Rei Jodfcata--(Confiaifed)^ ^ 

Where the parties to a e^oit ware boUi defend- 
ants in a prior suit and there wsif nothing to 
.show* that there was a olqpr^ conf lot of interest 
between them inter se in the prior 6ait> 

Held that the prior «deoi8ion oannot be res 
judicata (b) Poyyall* Naleker y. Babba 
Nalcker, 8Ti W 206 «i24 M.L T. 205- (19X8) 
M.W.N 6&1. 

Sbshagiri AIYAB. j. ' 

References —(a) 40 B. 210 ; J3 M L J 740, 
F. (6) 11 ^16, 3*1 "M 11^, F, 29 M. 

515, B , 37 M. 270, Dist 

(23 a) OaV. Pro Code (1908), 8 11— Findifip 
in a pftar sud — Co defendants^Question 
raise i inter so between co defendants and ^ 
a finding given — Decree tn spite b/ /lading 
~^Not roH jiidioatA — Estoppel — Indian Ev%* 
dence Act S 115 No changi of position 
Where m i prior buif in whi a the present 
contending pirt o-. o? defei dauts, the 

question Tio»v in (.on'rjvsnj wa'si controverted 
and A fiudmg giv n but the decree in the • 
forme »• tab w'is m spi*o of the fiudmg which 
*n that oa^e beo» mo immater.Al mo fai as the 
nlaintiff t'liroin wi.8 concerned in view of the 
fi jdiQgs on oth r points • buco a finding does 
not oppr'i J as tes judicata in the pres nt salt. 

The mere fact tnat the exme qdesMon was 
raised by tbe pr6c;ont defendant in the former 
amt and the p my was led to idduee on the 
point is net Qjfficnnii to m^ke cut »n es'^oppel 
as there i^ no ob .ngo of poiition oi pcajUdioe 
duo toiheconluo o' the pre^ient defendant. 
For ihe uecibion in a ^u t to op(^rate as res 
/udicata botw''on no defendants *^be*ie shonld 
not only have beo laotne ornt*’ovorby between 
thorn but der siou bbould be neoesjary to lead 
to tbe decree passed in tbe suit (a) Sankarn- 
roahaiingam Ohettl v Muthulakihml, 33 M, 
h J 740=^43 Ind, Cas 860 

8PBNOEB and SSSHACIBI AIYAB, JT. 

References . — (a) 37 M 26, D , 9 M L.T. 450 ; 

21 C W N 693, F , Collier v. Walters, h.R 
17 Eq. 202,6 WB 6b; 11 GLJ. 461 ; 11 
OWN 284, D 

(24) Biiif by co-heir plaintiff against alienee 
for recovery of his share of reveraiont 
another co heir being made defendant 
Support of plaintiff's ease by defendant 
CO heir and prayer for decree m hia favour 
for hts share offering to pay reguieits Oouri* 
fees— Dismissal of suit as barred by lumta^ 
fton by first Court on certain flndMig of 
faqt-^Appial by plaintiff to make defendant 
co-hstr respondsnt^No appeal or obfooUons 
• filed by defendant^respondent^-^Detsih of 
respondent pending appeal, legal represent 
, iatwes not being brought on record— Bifif 
held by appellate Court nat barred on 
opposite finding of fact and deetea far plains 
tiff of his share fiut no mentiomnads by it 
of respondent'^ rights — Asmgnmm bp 
rpbpohdsnt's legal npresemaitbas of hie 
shofYlo plaintiff eo^hbtr-^B rnbsev mt OM 
bp ptdMV h$ie far raoempeta nd tffia i 
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thare if batnA by ruk of m jadioala^Clo. 

Pro, Codi <1908), 5. 11, Bxpl, 6. • 

TOe plaiatiffB, as BOiia of a daughter of G, 
inetitjQted a suit for the xeoovery of iheir share 
of the reversion to G'a estate from an alienee of 
anoh estate, making also B, the son of another 
daughter, a party defendpnc, B. supporting the 
pldfintifis’ case, asked for a deoree for* his share 
alsot ofietlog to pay the requisite Court-fees 
The question for trial was thus oommon both 
to the plaintiffs and B. The triil Court, 
arrividg at a partioular finding of ftot« dism'sa- 
* ed the suit pR barred by limitation. The plaint- 
iffs apppalea, znakiog B a responJent. R did 
not .tie any anpeal or memorandum of objec- 
tions, and ff>sd pending the app^'al, hn legal 
.fepcesentafives not having b<>ea brought on the 
record. The appellate Court, arriving at a 
finding different from that of the Inal Court, 
held that the suit was not barrei and gave the 
plaintiffs a deoree for their flhato, but made no 
mention of tbo rghta of B. Aftprwar^s the 
legal representatives of R HRsigned b’R rights 
to the plaiat|ff3, who brought ihui suii^^qucni. 
enit for the reoovary of th'' sh »ro from 

the alienee. Hrfd that ^hoauo* inerj‘ mit of 
the plaintiffs was not barred by too rule of rfls 
judieatat beoanse JR war par^v *^o the appeal 
in the former suit, the trial CoartV findmg of 
faot and its decibiou on quoh finding wa/e revers- 
ed by the appellate Court* a d thiirefnrc there 
was no deo'ee and no subsisting deoision on the 
question of limitation to on3r.fc‘'e as a bar but 
that, on the other hand, ^he drc’^iion <^f the 
appellate Court in the former ^uit wis fes 
judicata, ii> favour of the plaintiffs debarriug 
the same question of limitation bomg raised 
again by the alienee in the subRoquent suit. 
LIngappaya v. Shankarnarayana Bhatta, 
96 M.L J. 626. 

ABDUK RAHIM and N\FIRR, JJ. 

References 2 M.W.N. 308, 28 

M. 467»U M.L.J. 404, Dial, 


(26) Transfer of Properly Act, 8a, 86, 89 and 
93 (2)'^ Mortgage de re?— Pwians mortga^ 
gee, execution by — Bds judicata. 

When in a suit upon a prior mortgage a 
puiane mortgagee is made a party defendant 
with the mortgagor and a decree is made 
aooording to Form 7, Appendix D of the Oiv. 
Pro* Code, the puisne mortgagee’s right to 
share in the surplus sale-proceeds is contingent 
on the property being brought to sale for non- 
payment of the earn found due to the plaintiff 
the prior mortgagee. The deoree oqnnot be read 
as veqtltrlDg the mortgagor to redeem the puisne 
mortgagee nor is the latter entitled to have the 
property sold for non-payment of the sum due* 
to him. 

Therefore a eubsOquent euit by the puisne , 
motCgiHsee oti.hie own mortgage i& competent 
and Is not barred by rea Judicata, YOdavyash 
line Y* Kadoea Hindu Labha Mtdbl Gom- 
689-24 2diL.T. 473-11918) 

' mid KITHABASWAMY 8A6TBY« 


Bes JodfoataH^^ofiflnMAt ^ 

Be/hr 0 ness:-»lOC.L.J. 160, P.; 1 O.tJ* 8)i 
Appr. 

. (26) British Baluchistan Beg. IX ef 1896* 

8, 10 — and finally decided iVoered- 
ings in a former auit^Praetice. Abdullah 
Aihgaf All Khau t. Ganesh Oas, 22 
461-22 C.W.N. 121-19 Bom. L.R. 972-3 
Pat. Ii.W. 381-16 A.L J. 889-26 C.L.J. 668 
-7 L.W. 62-128 P.W.R. 1917-34 M.L.J. 12 
-(1918) M.W.N. 7»46 C. 442. Bee Final 
Part, 1917 Col. 807. 

(27) Decree against parson impleaded as legal 
representative of deceased defendant-- Bind- 
ing character against others claiming 
through same defendant, 

A suit was brought for hprcifio performance 
I of a contract to sell oortain property against 
I the owner ; and on his de'ith pending the suit, 

I his widow, daughtei-iD law and mother were 
impload'-.d <ii} legal Mpresentativeo, The 
' daughi^ei-in liw dia not appear or coolest the 
aipt which was d'croed by ordering the widow 
as legal ropres^nta^ve co ezeoute a ooQveyanoe. 
Tha olner dofmdaniR being exonerated, the suit 
was dismissed as agiimst fehi m. In a eubao- 
quent suit for mesne profits of the property 
whioh rem-uned la the possession of the 
daughter in law after ihd dato of the first 8U)t, 
she oitended that bho was in poaseRsion ka 
und£>r a will cf the owner and that ae 
the flrs^ suit ^as di^mi sed as against her she 
wa-) not liable. 

Held that having bof ii party 1 1 the first 
Fuit the daugbter-in law should have raised 
her oontontions in that suit ; and also that the 
decree passed in that amt against the widow as 
legal representative of the owner was binding 
on all who claimed through him (a). Piinpalt 
Venkata Rangayya v. Oaudavarapa Mava- 
•amma, 23 M.L.T. 209- (19)8) M W.N. 196 
-8 L.W. 19-44 Ind. Gas. 852. ^ 

ABDUR Rahim and Napier, jj. 

References \—\a) 26 M. 239, Appl,\ 32 C. 296. 
D. 

(28) Code of Civil Procedwe, 1908 {Act V of 

1908), 8, 11 — Hindu Daw — Dbcree against 
the widow, when binding on the rstierstofwr 
— ReptBseniation of the estate by the widow 
^Estoppel against the widoti^. Effect of-** 
Reversioner, • • 

Whers the estate of a deoeased Hindu has 
been vested in a female hair a decree fuicly and 
properly obtained against her in regard to the 
estat^ is, in the absence of fraefd or collusion, 
binding on the reversionary heir ; and where in 
a suit the merits are tried and the trial is lair 
and honesty a Hindu lady does not cease to be 
so qualified merely owing to a personal disabi- 
lity or a disadvantage as a litigant. 

A Hindu widow sued for a deolaration thgt 
ehe had not«validly adopted the defendant M m 
son to her deoeased husband, Both Courts in 
India dismissed the suit holding that by her 
owu aots she was personally astdppad f^m 
denying the validity of the adopllDa* Tim* 
Privy .Oonnetl affirmed that dcMia aM wHm 


* JJ. 
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Hai Jadloata— (CofMtntMd). 

held th»6 she had authority fr^m her deceased 
haaband to make the adoption in question and 
that the defendant had been validly adopted* 
On the death of the widow the next reveraioner 
sued to ejeoG the adopted son on the ground 
that inaamuoh as iha w dow had no authority 
from her deceased husb^ind to rn«ko an adoption 
the defendant had not beei validly adopted 

Hefd, that though tho rule of rea 'ludtcata, as 
enacted in 8 11 of the Code of Civil ProoeduVe, 
1908 (Act V of 1908) was not stiiotly appho 
able, the principle of res /naiLata, as stated 
above, applied, and thac the deoision in the 
widow's suit on the ques ion whether the 
defendant had or had not been validJy adopted, 
barred the suit of the reversioner Rtsal Singh 
T Balvant Singh. 2l M L.T 361»28 0 L J. 
619»9 L W. 0i»10 A 593 (P G ) 

LOBD Sumner Sir John Edge, 
Mr. AMkER AIiI and SIR WALTER 
FBILLIMOBB BART. 

Raference .—9 M.I A. 539, R. ^ 

(99) O. XX. r. 12 and 8 11— Ow Pro. 
Code (1882), 8s. 211, 212. First suit for 
fioflssseton and mesne profits , past and future^ 
Future mesne profits not decreed ^Second suit 
for future mesne profits ^If res judioata. 
Dofaliaml Slyar v. T. Subramaola Alyav, 
(1917) M W N 847-6 li W 784-22M.L.T. 
i84»3S M. L. J 699-41 M. 186 (F B ). See 
Final Part, 1917, Ool. 808 


(80) Ctv. Pro Code (1908), S. 11. Expl (6) 
and 8, 91— Rea judicata — Dispute over a 
public pathway — Previous suif dismissed 
for want of special damage^ Subsequent 
suit in a repreientahve capacity— Whether 
the finding in the prior suit operates as res 
judicata — Estovpel 


Where, in a previous suit instituted by the 
lat plaintiff's father against the defendants, it 
was found that the suit path was a public cue, 
but the sjit was dismissed on tho ground that 
no special damage was alleged , and the present 
suit was brougnt by the plaintiff along with 
three other members of the public after obtain 
ing the requisito sanction under B. 91, Qiv 
Pro Code, and the defendants pleaded that the 
pathway in dispute was a private right of way 
Held — ^hat ^he finding in the previous suit 
operated as res judicata in the present suit and 
that it *^wa9 not open to the defendants to go 
behind that finding 

A party who has bern defeated on a pgrtiou- 
lav view of the faota put forward by him 
sbenld not be allowed to resile from that 
position and to raise a defence inconsistent with 
hia original contention and should be held 
estopped from questioning the judgment to 
which be was a party (a) KhaJI Bayyld 
Teiof Bahab v.'fliillga Baraelmhippa, ( 1916 ) 
If, W.N. 175-8 ri.W* 877-44 Tnd Oas 867. 
Bbbbagibi aztab and Napibb, jj. 

86 H. 141, R.; (1916) 9 
If, yf* ^7* 968, Appit 


Rai Jadloata*-(OoHff^tf(Kl).^ 

(81) Civ. Pro. Code (Act V of 1908), 8. 11-^ 
Erroneous decree-^Ignoraneotof a groumd of 
•plea— No ground for re-opening the gussfion 
—Evidence to show former decision wrong 
irrelevant — Applicability of doctrine of tee 
judicata amongst fio* defendants— Oonditione 
of— Confix t of inferesls and a judgment 
defining real rights and obligations of the 
defendants inter se necessary— Active toa* 
test if essential 

Oldfield J.— Where it was not shown that 
the ovidenoo sought to be lot in, in the bubee* 
guent suit, could not have been adduced lo the 
prior suit, if orlmary diligence had *beea used, 
the matter could not be re opened , and the de- 
cision in the prior snit’operates as re§ ludicata 
in the Bubsequeot suit * 

Where tho plaintiff in a prior suit neithet 
expressly nor impliedly sued on behalf of any 
sharer except himself and the judgment coot* 
tamed no decision as to the rights of the oo- 
sharers who were party-defendants but took 
no active part in the litigation, S 11, Oiv. Pro.^ 
Code, oanoobbe applied ; and the jlaim of the 
GO sharers in a subaeqnent suit will not be res 
judicata by roason of the prior deoision (a). 

Sadasiva Atyar, J — An erronspus decree 
establishing rights is as much res fudieata 
between the parties as a jnst deoree ; «nd 
evidence offered to prpve that the former deci- 
sion was erroneous is irrelevant 
A party's ignoranoe of a ground of plea during 
the former litigation, and that ground itself, 
even if established, could not be permitted to 
take away from the binding effect of the 
former decision so far as it established the then 
rights of the parties. 

{Obiter — Subsequent facts showing that the 
rights established by the former deoree have 
been legally modified since, can be alleged and 
proved in the sabseguent suit) 

To oonstitute res judicata between oo-defaod- 
ants, the authorities lay down that ** there 
must be a oonfliot of interests between the 
defendants and a judgment defining the real 
rights and obligations of the defendants tnfer 
se. ” *' Without neoe''sity a judgment will noi 

be rss 'luiicata amongst the defendants ** (5). 

Where in a suit brought by a oo sharer, the 
other 00 sharers were oo defendants with the 
oontesfciog defendants and did not pray to the 
Court that a decree similar to the one passed 
in favour of the plaintiff should bp passed in 
their favour also and it was therefore not 
necessary to decide then* rights their claim 
woul() not 6e rps fudieaia in the subsegiieot 
suits brought by them as plaintiffs, though In 
deciding the rights of the plaintiff, in the 
former suit, it was necessary to find that they 
bad a oommou right with the then plaintiffs ieU 
Byed Mohldeen All Bahib t. Byad OamhB 
Bahib, (I9f8) M.W N, 580>-8 £i W. 478. 
Oldfield avd badabwa adtae, u. 
Referfpices :—{h) 19 A, 506 ; 99 M. 494 j 98 
M. 457 and 18 0. 859, R (5) 11 B 9t6; $8 a 
198, R. ie) 98 M. 457 <V B). 96 lf« 

96 B. 74, a S 14K. m 
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Btt JiiidlOAtii^-«(aoii<iffiMll)« 

(89) Ol8« 0od$t*8a, 11 and by 

fiftor tnortgagee-^Puisfia mortgagee party 
— *Z)aer 00 and order*absolute^S^eah mil by 
pvdme movtgagee-^lf barred, 

TTlkeEQ a puisne mortg^ftee was a parky to the 
aait by prior mortgagee and a decree sraa passed 
voder S 08i Transfer of** Property Aat« wbioh 
madp DO mention of the puisne mortgagee’s 
right to redeem, and the properties were sold 
privately after order absolutoiand the puisne 
nyortgagee brought the present euitior redemp- 
»t!on : Beldf the suit is not barred by S« 47i as 
the prior dedree did not provide tot the working 
out of the rights of the puisne mortgagee (a). 

Oblfer.— Even if she decree provided for 
mdemptiod ^of the puisne mortgage, 8. 47 will 
hot be a bar. 

field, also. 8. ll will be no bar to the present 
suit (b). Bvahmandam Venkata Lakthmt 
Harayana Row v. Allamanenl Yenkayya, 
(1918) M.W.N. 903 

ATLINa and EBISHNAN, JJ. 

'* fieferenees (u) 97 A. 336 (P.C.), F.; (1918) 
M W.fi 898, > Appr, (6) 80 M. 863, Not F. ; 40 
M. 77 lObsarvatioDB of 8rinivasa Aiyangar, J ) 
at p. 93, doubted ; 87 0. 907 ; 1 O.Ii.J. 31 ; 11 
G. 668 ; 10 a 160 ; 34 A. 439 : 8 M. 346 ; 39 M. 
84 ; 39 M. 896 ; (1911) 3 M.W N. 333 ; 16 A.Ii. 
J. 607. fi. 

(83) Subordinate Judge not exereiaing Small 
Causes Court jurisdiction, Decision by — 
‘Subsequent suit in Small Causes Courts 
Same point substantially raised in both\ 
Courts-^Previous decision of Subordinate 
Judge f if operates as res judicata in Small 
Causes Court* 

In a suit before a 8mall Causes Court, the 
defendant’s plea was substantially tbe same as 
that in a previous suit before a 8obordiDate 
Judge, not ezeroiEingthe jurisdiotion of a Small 
Oauses Court, who had decided the issue relat- 
ing to such plea in the defendant’s favour. The 
plaintiff contended that such decision was not 
res judicata as tbe Subordinate Judge was not 
competent to decide the Small Causes Court suit 
in ooosequenoe of hia not then exercising the 
jurisdiction of a Small Oauses Court. Held 
that the inability of the Subordinate Judge to 
entertain a claim of a Small Cause Court nature 
arose not from incompetence but from the 
existence of another Court with a preferential 
Jvriediotioo and that the Subordinate Judge’s 
decision was res judicata with regard to the 
olctm in the Small Oauses Court. Madhorao 
¥, Amritcao, 14 N.L.B. 115. 

P. S. KOTWAI/, a.j c. . • 

Be/erence 38 B. 338 (340), F. 

(84) Bengal Tenancy AcU 8a, 106- A, 107 and * 

l09^Deeta%on of Revenue Court in proceed- 
ing under 8, 305-A as to absence of 
relationship of landlord and teryant-^ Suit 
by landlord on basis of such decision for 
ejeetment of defendants-^ Decision of 

Bewnue Court under & 105- A tf bars 
defendants from litigaiing same guBtton^ 

Shall befinaP* in amended 8 107, Bengal 
•Tknanep Act, Effect oft on deoiaions of 
Ba^nuo Court. 


Rqc Jaillcala— (OoafhttMd) * 

The decision of a Revenue Court passed in A 
prooeeding under S 105- A of the Bengal Tenan* 
• oy Aot to the effect that the relationship of land* 
lord and tenant does not subsist as between the 
parties thereto operates as res judicata in a 
subsegnent suit, instituted on the basis of 
such decision for ejectment of tbe defendants^, 
so as to prevent the defendants from re-arguing 
or re-opening that issue which has been the 
subject of the Revenue Court’s decision. The 
words shall be final ” imported in 1896 into 
8. 107 of the Bengal Tenancy Aot purport to 
give tbe floality of deorees of Civil Courts to 
decisions arrived at by the Revenue Courts or 
by the Special J udge on appeal ; the effect being 
to bar for all time tbe poesibility of raising any 
issue onoe settled in a dispute under 8. 106- A 
of the Bengal Tenancy Aot between the same 
parties, and to make it incapable of being 
re-opened and incapable of being challenged, 
Mahendra Narayao Ray v Oirlsh Ohandra 
Kar, 3 Pat. L.J. 379 - 46 Ind. Cas. 136. 

* MULLIOK and ATKINSON, JJ. 

Rafereneea 19 O.L J. 457, fi. ; 80 0 , 889 i 
39 C. 707, Dist, and ExpU 

(d4-a) fiismtssal of suit by trial Courts Appeal 
by plaintiff^Laove to withdraw appeal ob- 
tained by plaintiff on ground of inability to 
adduce necessary evidence to support ease-^ 
Effect of withdrawal on subsequent sict^ 
between same parties about same question— 
Dismissal of suit for want of evidence and 
dismissal of suit as eonsiituied^ Effect of. 

If a suit is dismissed on tbe ground that, as 
constituted, it oould not succeed, the dismissal 
is not res judicata, however erroneous may be 
the idea that the frame of tbe suit barred a 
decision. If it is dismissed for want of evidenoe, 
the decision is final. A Court of appeal has no 
jurisdiotion to dispose of a snit propdrly 
constituted otherwise than on the merits. 

Where tbe appellant, in an appeal in a 
previous action dismissed upon its merits, 
petitioned the appellate Court apking leave to 
withdraw the appeal on tbe ground that he bad 
not been able to adduce evidenoe necessary for 
the substantiation of his case and such leave 
was granted, with permission to bring a fresh 
suit, but it was not dtfinitely^ dtat^d in the 
order that tbe defects referred to*in the petition 
were to be regarded as formal defects, heid that 
tbe petition was a clear admission that the 
deoiAon of tbe lo'wer Court could not on the 
merits^be assailed, that tbe appeal had been 
beard, that the decision of that appeal was 
that tbe evidenoe on the record was not suffi- 
cient to support tbe plaintifi’s case and that a 
subsequent suit between tbe Esme parties 
substantially about tbe same question was 
barred aq res judicata. Batyabadl Qounttn 
Y. Bedladhav Bar Panda, 3 f’at. L. J. 404-> 

16 lad Oas. 392. 

CHAPMAN and ROE, JJ. 

* Uefereneea i—lB M.T.A. 160; 34 I.A. 501 
11 O.L J. 461 11 O.L. J. 613; 91 A, 505 1 38 
.O.L.J.V89, B, 
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Kai JodleaU— (CdHiiniwil). 

(85) Minor — Decmon in former mit hro^hi 
by guardian on behalf of minor how far binds 
him--NegUct of guardian^ prevents previous 
decision from becoming res jadioata — Custom — 
Bight of donor's family to property gifted when 
donee's daughter survives* Ismail Hui 
lammat SlUan Blbi, 103 P. B. 1917 «■ 156 P. 
W.B 2917 «6 P £i B. 1918»43 Ind. Gas. 364. 
See Fiual Pari, 1917. Col. 809. 

(86) Be^'isicn of Revenue Court that defendant 
and plaintiff were landlord andjenant’^ 
Subsiquent suit by plaintiff in Civil Court 
for declaration of proprietary title in 
Subseque) t suit if res 3 udioata — Jurisdic^ 
tion of Civil Court to enttrtain such suit* 

Held that ibe decision of a Bevciiue Court 
m a former ejectment snit to the efieot that 
the relationship of Undlora and iinaut existed 
between tbe oresent defendfuot and plaintiff, did 
not operate as res judicata in a BubBi.quenc suit 
by the plaintiff for a d^^olaraliou to the effect 
that he had acquired a proprietary title in the 
suit Und by idrerse posses-icn and that a Civil 
Ooart had jurisdiotiou to try and determine it. 
Blla V. Sultan All. 46 1916 = 84 P L B. 

1918-77 P.WB.1918=-46 Ind. Cas 13. 

SHAH Din, J 

Beferenees *---96 A 4G8 , 70 P B. 1693 ; 83 
P.B. 1913, Appr ; 24 Ind. Cas. 223. F . 29 A 
601 ; 33 A 463 (P B I, B 

(37) Ctv P^'o. Code (1908), S 11— Deciston in 
application for leltets of administration — 
Scope of-— Matter d»recily and suhstaniially 
in issue — Judgment whether operates as 
res judioata. 

Held that in an applioat on for letters of 
administration the Court merely has to decide 
in a preliminary way whethi r the applicant is an 
heir to the whole or part of the estate of tbe 
deoeasod and whether ho is a fit person to whom 
the letters of administration should be granted. 
Saoh a deoiaion does not operate res judicata in 
a subsequent suit tor possession of the property 
as an beir. 

One A died leaving a widow and one M who 
claimed to be hia nephew. The widow applied 
for letters of administration which were grant 
ed to her M appealed and the oaao was 
remanded for re decision after a finding as to 
whether M w^s a nephew of the deoeased or not. 
The lettcAs wece eventually granted to the 
widow, the Court holaing that M had failed to 
prove tfiat be was the nephew of the deceased. 
Bubseqoently M brought the present Buit«for 
declaration that be wai the nephew of A 
ae such entitled to 4^bs of the property left 
by him< 

Meld, that the question whether M was the 
nephew of the deoeased was no\ aireotiy or 
substantially in issue in the previous proceed- 
ings and. tberefore. the judgment of the probate 
Oaurt did not operate as res judicata in the 

K sent suit. Moqbol Shah IhmaS ¥• 
hammad AsmatoHfth* 49 PB. 1918-46 
P.LB. 1918-34 P.W.tt. 1918-48 Ind. Ou. 

m 

8BAHDillaad800W-8ia<CB,». . 


I Rn Jndlento— (ContfNwtd).* 

I R./M-MW. .—16 OWN. 1091 (1084)- 180 Xi. 

I J. Ind Om. 484, P.: '38 8.889- 16 

.1 Btnn. Ii R 6—38 ln6 Om. 836.6 Ind. Om. 

I 801-11 0,L.J. 633, Disl 

• 

(37-d) Revenue Officer^ Decision of, in parti** 
tion Jirocee dings ^ Measure of partjfie* 
rights in Shamilat, As tO'^Bow far res 
judicata in subarquent suit^Punjab Land 
Revenue Act (XVll of 1887), 8 111 
A decision by the Bevenua Officer ^ in a 
partition proceedings as to the measure of the , 
parties’ rights iii a ShamiUt lo not tes judicata * 
in a subbcqupr t f uit, where th j Bevenuc Offioor’s 
proceedings are neither in essence or m form 
proceedings taken under 8 117 of tbe Punjab 
Iivnd B venae Act (Ib87) Falz Bakhtfar if. 
Blamat Khan, 105 P B, 1918. 

BaTTIQAN, C j. and LE-POBSIONOIi, J. 

(37 bt Question raised but not decided in 
prevnus litigati'^n between the same parties 
--Civ Pro Code (AU V of 1908), S. 11. * 
Held, that a quoition though iQfueed in the 
previous suit between tbe same parties does not 
become lesjuairata if it bos iiot been adjudioa- 
( tod upon but ou the other band fai|s been left 
open Sbamap v Musst Gurjo, 149 P L B. 
1917-6 P.WR 1918. 

I LE-BOSSIGNOLf J 

I (38) Civ. Pro Code {Act V of 1906), 8 U— 
Matter left undeeided^Beqisiraiion Act 

* (XVI of 1908), 8. 17 {d) -•Lease for term 
exceeding one year-^Oral lease — Letter 
Loniaming menu tarda of fait* accompli — 
Landlord and tenant - Contumacious pos- 
session by tenant Damages 

It would be a contradiction in terms to say 
that the ''curt finally decided a matter wbioh 
It Gxpreesly lof*^ untouched and undecided. In 
adjuaiciting upon point of res judicata the 
question is not whether the previous judgment 
was right but whether the Court had or had 
Dot finally decided the matter in dispute in the 
I subsequent oa(«o. 

I Letters confirming the terms of a lease for a 
period exoeedirg moro than one year entered 
I into orally by the party are not oompnlsorily 
I regut table as they can only be regarded ae 
merely memoranda of a jfat^ accompli. A 
tenant homing over oonlumaoiously is usually 
assessed at double the ordinary rent (ujl. 
Madan Mohan Lai v. Borooah and 6o., 11 
P.L B 1918 = 70 P B. 1918-71 P.W.B. 1918 
— 44 Ind. Oaji. 859. 

BOOTT SAUTH and SHADl LAL, JJ. 

« References .—(a) 33 P B. 1898 and 
1904, F, 

* (39) Civ Pro. Code (ld&8). 8. 11— Btfit by 

widow against daughter-%n*laio far share ^ 
estate— Previous sutf by collaUraU com* 
promised by widow, effect of. 

In a yoit by rf Hindu widow ajpiliut hat 
daugfatec-in-law for poeseiMfpn Of a thoto^ol 
theectate allied to have been Icftby tho 
former’s hmband or in IBfi altetuatm too 
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Bet Jiidloafft-«(Oonf4ii9«ei), 

mAlntenonee. it appeued that the oollatevala 
of the plaintrifi'a deoeaeed eon (the husband of 
the defendant) had sometime previously* sued, 
for the possession of the entire esUta on the* 
idlegation that the defendant haviof; beooma 
unchaste had forfeited her widow's estate 
The present plaintiff, who was inl pleaded as a 
defei^ant in that suit* resisted ibe claim and 
nVbntaally affected a compromise with the 
plaintiffs, according to wbioh she agreed to 
relinquish her rights in iheir favour in lieu of 

* certain property to be given to her as aosolnie 
owner in^ the event of the oollaterils* snit 
Buooeeding In the event of their defeat, she 
was to receive the property on the death of the 
defendant . 

t 

Held that this o'^mpromipe could not and 
did not, pffeot the rights of the tw i widows, 
inter se, and that eo fiir as the plaintiff's olaim 
against her daughter iti Itw was concerned, 
there had been neither an adjudication nor any 

* agreement which could ho set up as a bar to 
I the suit, and that therefore the rule of res 

judteata bad no applicability* to the case 
Bholl Bal V Ohlmnl Bal 2^ P.L B. 1918 45 
P.W.R. 1918 » 44 Ind. Cas. 99. 

800TT-SMITH and 8HADI Lad, J1. 

(40) Mortgage by condtitonal sale — l^o^e• 
closure--' Decree lu favour of nt07iQaqce 
against widow— Redemption^ suit for^ hy 
^ reveratonera, maintainability of. 

One D mortgaged in 18B9 the land in suit 
to defendants by a dnoamen* of a conriticnal 
sale. In ^1898, the mortpagee rerved a fore- 
closure notice on D'^ widow, who was in 
poBSoSbion and, in 1906, brought a suit for 
possession as full owner and ob’^ained a decree. 
On the Widow's death, tLe collaterals of D 
brought the present buit for redemption. 

Held, that inasmuch as there bid been a 
fair and square trial between the widow and 
the mortgagee, and the widow had done all 
she OQUld to protect the property, the decree in 
favour of the mortgagees put an end to the 
OKiginal owner's proprietary rights and couso- 
quently to the reversionary right also, and 
that, therefore, the plaintiff’s suit must fail. 
Baal Chaad y. Thunlan, 44 P L.B. 1918 » 82 
P.W R. 1918 » 43 Ind. Gas 623. 

LE-BOSSIONOL, J. 

Reference — 29 P.B 1898, Diat. 

(40^0) Civ, Pro Code (Act V of 1908), S, 11— 
Question of, how deter mined^ — Decision on 
point not neeeeaarp for, dectston q/ m%U 
• wihetheir res judicata — Effect of final 
order of the Probate Court as to due 
execution of Will — Compafencp to contest 
ita vdMiity otherwise — No effect of armpl^ 
ointesfen to appeal of minor' a guardian^ 
Preaumptionof jovnineaa—When onus nof 
Mutferial— JB7^eof of parJitioft^Registration 
Act (XV of 1908). a. 17> (1) m-^Acknow- 
lodgment of partition, whether eothpuleorily 
uu^rahle'^Buie 4 of 0. XllI of Civ* 

* fPga, Code, 1909i io be followed. 


Rm JadloaU— (()oniiniied)« 

Held, that in order to determine the question 
of res judicata it is necessary to ascertain what 
matters wem in dispnie between the parties, 
and this should be done not merely by looking 
at the decree but also by examining the pleads 
mgs and the judgment (a) 

Otfb J.B. with his BOOS owned several busioess 
oonoerns in Delhi, Calcutta and Gawnpore. On 
hiB death in 1903 a partition took place between 
Bn Rorq 3. N ard 8 B and ibe busineas was 
divided half and half Later on disputes arose 
between ibe deacendantiQ of J N. and one H. B. 
bis great grandson, brought a suit for his share 
in the property. This suu was instituted at 
Oawopore cn 7th August 1909. Various pleas 
were raised by the defendants, the priaoipeJ( 
one bping that the family was not joint, there 
Laving been a complete disruption sinoe Sambat 
19r0 — 1903 A. D., when the partuion between 
J N and B B took place One B D., son of 
J, N , was joined as a defendant to the suit 
and a written statement was filed on his behalf 
nn he 80th November 1909 As. however, 
he b id net signed tbe verifijation, an adjourn- 
ment was made and time given up to 11th 
December, 1909, and the written statement 
I WAS re filed on the 6^h December * bat B D. 

I had mod on the 6tb The oise proceeded on a 
q lestion of jiirisdiotion i id evenrualJy the 
plaiat wts lotiicned to the plaintiff for presen- 
tation to the proper Court, a^ it w (S held that 
the Gawnpore Court bad no jurisdiction to try 
tijo suit. It WAS also found that the Delhi 
oonoerns had no connection with Gawnpore and 
that B D a id his dpscendants alone were 
concerned with the Gawnporo business The 
plaint was oonaequcntly proaenied at Delhi. ];t 
w%a cont..Dded that the judgment in the former 
Bi.it operatru is a bar to this suit 

Held, (1) that tbe question whether the 
Cawnp re boop was cr wai not a part of the 
joiQu property was dirrcbiy ind sub8ta[^ially 
in issue in the Cawnpoio Court and wss oon* 
eluded by the deoioicn of that Court ; tbe mere 
fact that tbe qu'^stion of junsd^otion was also 
decided on other grounds as well, did not pre- 
vent the decision in tbe foim'*t suit operating 
as res judicata (o). 

During the pendency of this auit the defend- 
ant B L a BOD of 3. N. by his eeoond wife, 
applied for and obtained Probate of tbe Will 
executed by B D. on 26th Noyeinbqic 1909, and 
in these prooeotLnps it was held that B. D« had 
oxpoutod the Will as a free agent and not under 
in^flLenoe and had a disposing mind Is was 
urged that the plaintiff beifig a minor, his 
guardian ad litem was guilty of gross negli- 
I genoe in not appealing against this decision 
and that, therefore, it should not be treated as 
res judicata^so far as the miner waa coacerned: 

Held, that the question as to the disposing 
mind and the due execution of tbe Will by 
B D. could not be re-agitated and must be 
regarded as having been finally settled as the 
mere omission of appeal did not amount to 
gross negligence of tbe guardian ad him (c). 

But validity of the will on other grounds 
can be contested in a regulai suit. AlthPOd^ 
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Bei Jodto*ta<-^(OofiitlntiMi>. 

tho preeamption i% in favour of jointoess, 
btil vbete both parties have exhausted their 
evidence the question of onus becomes im- 
material U), 

Heidi thati the Courts -'hould ooraply with 
the provisions of r. 4 of O XIII of Civ.«pro. 
Oode, 1908 (e). 

Held also, that when once a partition of a 
joint family has been Ehown the presumption 
Is in favour of a ioUl disruption (/) 

Held, further, that a document Vihioh pro- 
fesses to be nothing more than an acknovrledg- 
ment that a partition was efiooted at a certain 
time before does not oreate any right in any 
property and is not compulsorily registrable. 
*'Baba Lai t Hart Bakhsh, 122 P.W.B. 

1 917- 13 P.R. 1918. 

8BAH Din. c j. and Broadway, j. 

References *— (a) 30 C. 155 (193)- 6 0. W. K. 
737. F (6) 24 0.900. P ; 12 P R. 1907«92 
P.WR. 1907; 64 P.R 1882-66 P.R. 1904, 
D ; 11 G. 301-12 I A. 23. R. (c) 38 B 309-16) 
Bom L.R. 5 ; 38 B. 272, F ; 22 0. 8 ; 19 B. 
671. D. id) 5 B 48 . 13 0. 167. R. (e) 98 A 637 
(P.C.), JF. (/) 35 B. 293 ; 82 M. 198. R. 

(41) JDeeision of an tssue not necessary for 
disposal of suit— -Its re trial — 8, 11 and 
O. II. r. 2 of Act V of 1908. 

Where a suit is disposed of on the ground 
that it is not maintainable in a certain form 
and at the same time another issue not neoes- 
■ary for its disposal has also been decided, the 
decision thereon does neither become res judt- 
eafa under 8. 11. nor is its re- trial barred by 
O. II, r. 2 of the Code of Civil Procedure. 1908. 

G had moctgiged some land to R for 
Bb. 300, out of which the sum of Rs. 160 was 
carrying intereet. Under the Punjab Act II of 
1918, G was allowed to redeem on payment of 
the pAbcipal only. K then brought a regular 
civil suit for getting back possession of tbeland 
and declaring that charge on it was Bs. 1,306 
including interest. It was dismissed on the 
ground that it was not maintainable in that 
form and that no interest was recoverable. 

E*b fresh suit brought for recovering interest 
was held neither res judteata under 8. 11 nor 
barred by r 2 of O II of the Civ. Pro Code. 
1908 Raipjl '8hah and Lovlnda Shah v. 
Qhulani, 22 P.W R 1918-44 led. Gas. 983. 
LBSLlIfi JONES. J. 

Befennce A7 P R 1884, R. * 

( 43 ) Compary zn hquidaticn— Liquidator 
taking P'o^note for ihe sum due on account 
of shares — Suit as regards the pro note 
thus executea- Dtsm^^&al of the suit on 
mertis— Liquidator cannot fall back on the 
original contract- Lie mpetenry of the 
L qutdation Court to go into that again— 

Hr vation of contract •* Merger of the origi- 
nal eorUract into Jhe pfovttssory note. 

A owed Rs. 8.000 to tus Popular B ink on 
account of shares. It was made up of 3 items, 
ie„ (1) Rs 1.000 on aocoont of premium, 

<3) tgit* 1,000 on account of application money 


Bee JndfeaU— (ConRgifid), « 

and (S) Rs. 1,000 on account of allotment 
money, the Bank accepted a promissory note 
<of Rs 2.000 as regards items (1) and (2), The 
Bank afterwards went into liquidation and 
the liquidator brought .the suit on the strength 
of the promissory note, fiut failed. After this 
he moved the Liquidation Court : Held, tbad 
there was a novation of contract to pay t|ie 
apnlioation and premium money and that, 
when the company accepted the promissory 
note in lieu of the liability, the ehareboldez 
must be deemed to have paid the premium and 
the applioation money and that tho original 
liability merged in the liability on the promis- 
sory note Held, also. that, when a Oourt'of 
competent jurisdiction has already adjudicated , 
upon the liquidator’s olaim on the strength of 
the promissory note, the same matter cannot 
be re agitated in the Court oouduoting the 
liquidation. Held, further, that, as the suit 
was dismissed on the merits and not on any 
toohnical ground (as for instance in the event 
of the promiif^ory note being inadmissible in * 
evidence on account of want of propiir stamp), 
the rule that a creditor can fall back o!h his 
original causa of action does not apply in this 
case Mathra Das y. LIq. Popular Bank. 

87 P.W.R 1918-86 P L R 1918-46 Ind, Oas. 
686 

8HADI Lad, j. 

(43) Estoppel not res judicata-** Rttif /or pof> 
sssston of land— Agreement by plaintif in* 
previous suit to give up tand-ReUngutah- 
ment — Plaintiff* whether estopped from 
bringing second suit— 8* 1\6 Of Actl of 
1872 and S 11 of Act VJII of 1908. 

In a suit for possession of land, it appeared 
that the plaintiff had, in an earlier suit 
brought against him by the present defendant 
agreed to give up possession of the land in the 
suit to the defendant (the then plaintiff) by a 
deed cf compromise and the suit was dismissed : 

Held, that the deed of compromise executed 
by the plaintiff in the earlier suit operated as a 
relinquisbrnent of bis right, title and interest 
ID the land and that be was estopped from 
alleging that he still had a subsisting title to 
It, but bis suit IB not res judicata Ohhanfn 
V. Phnmman Shah, 121 P.W.R. 1918-46 lad. 
Gas. 7. 

Bhab Din, j. 

(44) Civ Pro Code (Act V of 1908), R. 11, 

0. 11, r 2 — Rea judioata, plea oft depend^ 

%ng on dmf/sng of facU whether maintain- 
able in seconcUappeal—Plea of relinquish- 
ment— Duty of defendant— Evidence iie( 

* (I of 1872), Rs 11(5), IS, 57-Doeuments 
not inter partes. Admissibility ofr^ 
r ** Matter of public history ” meaning of 
— Historipal workSi Admissibility of* 

A plea of res fudicaia depending on a Boding 
of fact, which has not been challenged in the 
lower api^eliate Court, cannot be maintained 
in second appeal to the Chief Court* 

It IS the duty of a defendant, who seeks to 
avail himself of the bat created by O. II, r. 3; 
-Piv. Pro. Ckidi, not only to pdt forward thgi 







Vas 

Vnkt Ota to «MS>«* » 


ttittA of ftli0 C&Qirft* 4 • » 

Dooamoqts oootoiniDg reoitala that a ^rti* 
onlftc ploii of land belooga to a partioalar Well 
ara admiaaible in ev^enoe, eitber under 
S. 11 (6) or S. 13 of ihelHividenoe Act, altbongh 
they are not between parties to the bpit. 

The queation of title between the trustee of 
a uloeque, though an old and historical institu- 
tion, and a private person cannot be deemed to 
be a matter of publio history ** within the 
meaning of B. 67 of the Evidenhe Aot, and 
historical works oannot be used to establish 
title to sueh property. Farzand Alt v. Zafav 
lll.> 182 P.W-B. 1918-46 Ind. Cas. 119. 

, SHADI 1:«A£i and WlIiBBBFOBOlS. JJ. 

Befeyencea :~5 O.Ii.J. 55, F* ; 19 Ind, Caa. 
616, Not F, 




'(«» So fto, iuUuia oa tte ■ t.-t, , « 
•CpdUstoCoorl 00 auttm iriien nd mta Urn. 
Bee Bibbab Land Bbvbnub oodb, 44' 
Ind. Oas. 723. 


(60) One of many plaintiBs present— Genatil 
attoroey for absent plaintiffs held by plarnthF 
appearing — Dismissal of suit far want ot 
prosecution — Dismissed oa merits — Second 
suit on same cause of action barred. See CIV. 
PbO. Code (1908), No. 254, 16 A.Ii.J. 469. 


(61) Applicability of the bar of res /udieata 
against pro forma defendants. See ClV. PBO. 
CODE (1908), No. 26. 44 Ind. Oas. 546. 

(62) Previous decision erroneous in law-* 
Whether the decision res judicata for subse- 
quent suit, See OlV. Pbo. CODE (19QB)t 
No. 15. 46 Ind. Gas. ^57 


(45) Foreign judgment how far res judicata 
in British India— Ctv. Pro. Code, Se. 11, 
13, 14. 

^ A Court in British India oannot question 
the dualitv of the deoieion of«a competent 
Foreign Qourt properly arrived at as to any 
matter, but that decision would only bind the 
Oourt in British India if the Foreign Court is 
competent lo try the suit in which auoh matter 

.baa been subsequently raised. 8. P. 8. 
Chokkappa Chetty v. 8. P. 8. R M. Raman 
Ghetty, 9 L.B.B. 103-48 Ind. Cas. 651. 

. OBMOND, O.C. J. and PABBETT, J, 

Beferencee : — 6 Bom. L. B. 98 ; 30 C. W. N. 
1213, B. 

(46) Letters of administration. Grant of — Ad- 
ministration suit — Dismissal of, on ground 
of limitation — Art. 123, Limtiatian Act, 
1908 — Subsequent application for revocation 
of letters, if barred as res judicata— Probate 
a'ld Administration Act, 1881, S. 50. 

After the dismissal of a son’s suit for the 
administration of his father’s estaie on the 
ground of its having been barred by limitation 
under Art. 123, Limitation Act, the son applied 
(or the revooatioa of the letters of administra- 
tion granted to the administrator. 

Held that the decision in the administration 
suit that the son’s right to olaim bis share had 
been barred by limitation operated as res 
judicata precluding tho determination of the 
question whether ha had any interest to support 
his application for the revocation of the loiters 
ot administration. Abdul Rahman v. Maung 
Min, 9 L.B.B. 273. 

TWOMEY, 0. j. and OBMOND/ J. 

• • • 

(47) Low rate of rent by contract with 
pr^eoeeaor-in-title— How far sucoobbce bound 
—Absolute interest in suit property to be shown 
in previous holder make him predeoesaor-inT 
title. See MAD. ACT I OF 1009 (Estates 
Laud), No. lO. (1918) M.W.N. 188. 

(48) Subjeot-iz^atter of t^p suits to be same 
—Matter must also have been beard uad decid- 
ed— l^isioni when to be considered to be. 
by neoeesary implication. Bee OuDH AOT I 
OF 4969 (Bbtatbs), No. 1. 21 0.0. 1. 

' 66 


(53) The principle of res judicata — Refusal 
by Court to decide issue, effect. Bee OlV. PRO* 
CODE (1908), No. 14, 45 Ind. Caa. 326. 

'(63>a) OiT. Pro. Code (1908). 8. 11— 
Question whioh Oourt deliberately abstained 
from deoiding if oannot operate as — Deolaratory 
suit for title by survivorship, Deoision on— 
Deolaratory suit that alienations made not 
binding on reversioner, if barred by. Bee OlV. 
PRO. CODE (1908), No. 16-a, 47 Ind. Cas. 2. 

(54) Payment into Court under preliminar 
decree — ^Fmal decree passed — Subsequent suit 
for mesne profits between date of payment and 
date of suit. See OlV. PRO. CODE (1008)» 
No 33, 7 L.W. 269. 

(55) Erroneous deoision on question of cus- 
tom when is, and when not. Bee CUSTOMS 
(Punjab— BUOOEBSION), No. 4, 82 P.R. 1918. 

(56) Dismissal of application to set aside ex 
parte decree on speoified grounds— SubsMUcnt 
suit to set aside the ex parte decree on th^ama 
speoified grounds— Bes judicata. Sea Dbobbb, 
No. 4, 45 Ind. Chb. 250. 

(57) Claim in Revenue Court of oooupanoy 
tenure — Disallowance of claim and ejectment of 
olaimant — Suit for proprietary right in Civil 
Court by claimant- Suit if barred, 
Estoppel, No. 7, 75 P.L.R. 1918. 

(58) Execution appliaatiou«-]^lea> of limita- 
tion not adjudioAted upon — Bes judicata. Bee 
Execution of Decree. No. 17,»44 Ind. 
Cf^. 220. 

« 

(59) Objection not taken in prior execution 
prooeedingri oannot be taken in subsequent 
proooedings— Bes Judicata, Bee Execution 
of DECRBF,, No. 21, 15 Ind. Gas. 404. 

(60) Application for execution of surety bond 
— Dismissal of applioation and teferenne to 
separate etfit — Dismissal of such separate suit 
on ground of execution applioation b^ng proper 
remedy and for non-joinder of parties— Fresh 
application to execute surety bond if barred 
by tula of res judicata. Bee EXECUTION 09 ^ 
DBQBBB, No. 24, 21 O.C. 186. 
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Rei Jodleata*— (CondftMM). 

(61) B$6 judicata in execution proceedings. 
See Execution Fbooeedinos, No. i, 44 
lud Oaa. 664. 

(62) Compromise decree when becomes res 
judioata. Bee Fishery. No. 2, I4 N.L B. 36. 

(69) BeYsrsioners how far bound by decrees, 
compromise decrees or award decrees against 
Hindu widows— Principles governing disoussed. 
See Hindu Law (Widow), No 7, 20 Bom. 
L B. 947. 

(64) Contract to pay rent capable of variation 
—Presumption. See LANDLORD AND TENANT, 
No. 98. 43 Ind. Cas 763. 

(66) Mortgagee, Decision against, re proprie- 
t(*ry right. If binding on mortgagor See Land> 
XiOBD AND TENANT, No. 43, 45 Ind. Cas. 849 = 
b O.L J. 121. 

^66) Issue found against party --Suit dismiss- 
ed against him — No appeal— i2es judxcaia, 
rule of, if applies. See LIMITATION ACT (1908),. 
No. 174. 7 L.W. 489. 

(67) Withdrawal of application under S 106, 
Bengal Tenancy Act - No liberty to make 
fresh application — Subsequent smt, whether 
barred Sbe LANDDOBD AND TENANT, No. 6, 
28 C.L J. 264, ttf/rn. 

(68) First suit for partition— Subsequent suit 
to recover specific item*^ — No res juatcata See 
REOEIVEH, No. 6, (1918; M.W.N. 683. 

(69) Bent decree — When res judicata. See 
Bent Suit, No l, 46 Ind. Cas. 416. 

(70) Beversal by High Court of decree for 
possession — Application for possession by 
defendant without claiming meeue profits — 
Application for restitution of mesne profits, 

t made Bnbsequently if barred. See BESTITU- 
TlQNi^o. 6, d Pat L J. 367. 

(71) Prior rent decree if operates a^ bar in 
subsequent rent suits upon rate of rent —Value 
of rent decree upon such rate. Scp REVIEW, 
No 7, 3 Pat. L J. 872. 

(72) As between oo-defendants. Sie Tbans- 
FEB OF PBOPBBTY ACT, No, 20, 7 L.W. 104. 

I 

Refutation. 

(1) Auctiy% purchaser not impleaded in pro- 
ceedings to set aside execution sale or in 
appeiti from order refusing to s^i it astde— 
Applicaiim lot restitution against sueV 
auction purchaser— Auction purchaser not 
representaiivs of decree holder— Qtv, Fro, 
Cade, 8s, 144, 161, 0. XXI, r 90. 

An auction-purohaser, m an execution sale, 
was not made a party to an applioition made 
under Oiv. Pro. Code, O XXI r. 90, to set 
aside the sale, nor to the appeal in which the 
hkder of the first Court refusing to self aside the 
sale was reversed by the appellate Court In 
an apptloation for restitution against the 
auotioii-parobaser, held that 8. 144, Otv, Pro. 
Code, oould not in teems apply as no decree 
;was vaeitd or reveeaed, but only an order ui^^er 


RaiUtqUon— (Conitnufd)* 

0. XXIi r. 90, refusing to, set aside a sale Itt 
exeoujiion vehs reversed in appeal « that, even 
assuming that 8. 161, Cie. Pro. Code, allows 
an order for restitution in appropriate eases 
not covered by S 144, Oiv. Proi Code, suob an 
order oould not be m*a(le on the analogy of 
8. 144, Ciy! Pro Coda, unless the auotioiv 
purchaser was a party to the appeal before 
the appellate Court whiob set aside the salb ; 
and that the mere f loc that the decree-holder 
was a party to those proceedings would, not 
suffice, as tbd Court auction-purohaser is not 
the represeDtativa o( tbe deoree-hpldor (a). 
Subbamma v. Chennayya, 41 M. 467 "'47 Ind. 
Gas. 628 

SADAblVA aiyab and Bakewbll, jj. 
References — (a) 34 M 417, R \ 30 M. 607i 
Disappr . 

(2) Preliminary decree for par/ttion, set aside 
— Final decree*, effect of— Sum levied tn 
execution of final decree 
When a preliminary decree for partition has 
beeo set aside on appeal, no efieot B3maine in 
the final decree which is passed pending appeal 
from the preliminary decree (a). If any sum 
IS levied on the basis of the final Ueorea in 
exeouticn by A against B, tbe latter is entitled 
to lestiLution of the snm so levied, if his olaiiu 
IS not barred by limitation 

The doctrine of restitution applies not only 
where a decree has been 6ct a^ide directly on 
review or by V7)y of appeal but also whel^e a 
decree ceases to bo operative by reason of 
cancellation of another decree or decree which 
forro^ Its foundahon (6) Atul V Ruoja, 27 
G L J. 45l«43 Ind. Cas 776 

Mookebtee and Beachcboft, jj. 

References — (a) 18 C L. J 233, F. (6) 24 
C L J 467, F, 

(8) Purchaser tn execution of mortgage decree 
against plaznttfj in a suit for posse&ston, if 
representative — Possession given by decree 
— Decree subsequently reversid 

The plaint.fi^, who wpre out of possession at 
the date of the institution of a suit for posses- 
sion, obtained a decree in the primary Court. 
Thaf decree was executed and they were placed 
in possession. Mosnwbile, an appeal preferred 
by the unsuccessful defendant was decreed by 
the lower appellate Court and the decree for 
posBOSdion made by the trial Court in favour 
of the plaintiffs was therefore discharged. 
The decree of the appellate Court was con- 
firmed by tbe r High Court, and an appeal 
therefrdhi udder olV 15 of the Letters Patent 
prpved infruotuous In the interval, the (ire- 
sent pefitioner had purobased the disputed 
property in execution of a mortgage decree 
obtained against the plaintiffs and was placed 
m aotual possession of the purchased property 
by toe Court On reversal of the deoree of the 
trial Court, tbe opposite party applied to be 
restored ttvposseasiofi by way ot restitution. 

Held, that, for the purpose of traasreranoeof 
I possession from the plaintiffs tn the petitioner, 

> the latter was a representative of the pUtlntMa 
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and Ibe dootrkie of restilufcioQ was atiplioable. 
SheodavtaalM v. Aogas, 37C«D,J. 489^46 
Ind. Oaa. 168. * 

Mookbbjbb and Bbaohcboft, jj. 

Befwenoea 26 A. 44f 88 A. 837, i2. 

(4) Olawn for-’Asstgnee, tn case \if assign- 
•ment after appellate decree, t/ entitled to 
benefits of 8, 144, Civ, Pro, Cods (1903) 
-^Partiea in section, Meaning of^Bepre- 
aSntaUvee, Meaning o/— Civ.« Pto, Code 
(1908), 8s, 47i 144. scope of, 

Ss, 47 an*d 144 of the Oodo of Qivll Prooe- 
dnre, must be read tofjether and the word 
'* parties m 144 moludea their represonta- 
,*ives. 

Bepvbsentatwe does not mean only a party’s 
leffal representative, but it means his representa- 
tive-pi-interest, and moludea a purchaser of hia 
interest, who. so far as such interest is oon- 
oerned, is bound by the decree. 

When an assignment has taken place even 
lifter the appellate decree which le the basis of 
the claim 4ot restitution, the assignee is 
entitled to the benefits of S 144 of the Oiv. 
Proi Code. Kamnduddln Mandal v. Raja 
Thakar Balhham 46 Ind. Gas 465 
• MuiiDlOK and THORNHILD, JJ. 

Reference — 33 G* 867 si4 0 L J. 192, W, 

{^) Nature of restitution proceedings — Suit 
or execution proceeding or miscellaneous 
proceedings-— Omission of party see/ctng 
restitution to claim mesn/> vfoftts if bars 
subseqreent application for restitution of 
mesne profits — Civ Pro, Code (1908), 
8s, 144, 141, O II, 7 8— Limitation for 
application for restitution— Limitation Act 
(1908), Art, Ibi, Scope of. 

A proceeding, in whioh relief under S. 144, 
Giv. Pro. Gode (1908) is claimed, is neither a 
suit nor an execution proceeding , it is a mis 
celUneoua proceeding to whiuh the rules 
applicable to exeouti ju proooodings do lu '^uk 
stance apply. S. 141 of the present Oode 
does not require that the pr<^vi*3ion8 of 
O. II, t 2, of the Oiv Pro Gode, should 
be applied to restitution applications. Where 
therefore a plaintiff under a decree for reoovery 
of possession of immoveable property, took 
possession of it on the 84th September 1910, 
bat on the reversal of decree by the High 
Oourt the defendant took back possossion of 
the same on the 4th Oooemb..r 1913, and on 
the and June 1916, applied under, B 144, Oiv 
Fro. Oode, for restitution of mesne .profits of 
the psoperty for the period during whioh the 
plaintiff was ii» posae&Bion, i e., from the 84 th* 
Beptembsr 1910 to the 4th December 1913, 
held that the fact that the defendant in apply- . 
ing for possession of the pronerty ip 1913 did 
not also apply ^or restitution of mesne profits, 
did not debar him from subsequently claiming 
mesne profits by season of 4be provisions of 
O. If. r. a of the Oode, and that the delendant 
would be entitled to mesne profits for the 
period between tbe 4th December 1910 to the , 
1918. 


Hpetltotlon— (Oonclttdsd). 

Art. 181. Limitation Act (1908) does not is 
any wasr oontrol the period daring whioh meane 
profits shall be allowed to aoonmulate and 
whatever the number of years during which the 
party liable to make restitution was in posses- 
BiOQ tbe party entitled to such restitution is 
entitled to be oompensated in respeot of the 
whole of that period, provided he applies with- 
in.three years of the date on which the right to 
relief accrued Krapaslndy Roy y. Mahanta 
Balbhadra Das. 3 Pat, L J. 367 » 47 Ind. 
Gas. 47. 

MUIiLlOE and ATKINSON, JJ. 

References .—17 A. 106 , 41 G. 1, R„ 40 Id. 
780, F. 

(6) Application for restitution whether an 
application tor execution — Ctv. Pro, Code 
(Act XIV of 1868), 8 683 ; (Act V of 1908). 
8, 14^— Limitation Act (IX of 1908j, Arts, 
101 and 182. * 

Beld^ that an apDlication for restitution made 
Ilf a case decided at the time the old Oode of 
Oivil Procedure (Act XIV of 1862) was in force 
is >.n application for execution of a decree 
within the meaning of Art. 18^ of Act IX of 
190S (a). 

Held also, that an application for restitution, 
nnJPBs such is expressly ordered by the appel- 
late Court, made after the new Code of Oivil 
ProrinSure (Act V of 1908) has come into force 
IS not an application for execution, but a 
miecoll ineouB application m the nature of an 
execution application under 8. 144 of the said 
Gode and is oonsequeotly governed by Art. 181 
of the said Limitation Act (6). Ram Singh 
y Sham Parshad, 16 P b.R 19)8»67 P.B. 
1910 = 36 P W R 1918 = 44 Ind. Gas. 301. 
RATTIGAN, C J and LE ROSbIGNOD. J. 

References — (o) 217 P.W.R. 1913 = 273 P. 
L R. 1913 = 10 P.R. 1914 , 30 M. 448 ; 8 A.^46: 
49 PR l<^96,29Ind Gas 380, R.; 11 A. 378; 
2S G 11:) . 10 M. 66. List, from. (6) jO Ind. 
Gas 680 , 30 M. 448, F, 

(7) Revenue, Power of — Giv. Pro Code 
(1908), Q 144. Bee JURISDICTION (OF 
RBVENUB Courts . No 4, 46 ind. Gas, 475. 

Restitution of Conjogal Rights. 

(1) 8wt for — Discretion of Oourt— Courtg 
whether can rtfer entire suit to aAuratton. 

Held that it is entirely withm the di|cretion 
of the Court to grant or refuse a decree for resti- 
tutibn of CO -ijugal rights, but the Oourt cannot 
deiegute the decision of the entire suit to 
arbitrators, although it is open to it to refer 
any particular matter to arbitration. 

Where, therefore, in a sou for restitution of 
ojnjugal rights, the Munsif delega^^ed the entire 
suit to persons appointed by the pactiet as their 
arbitrators. Held, that the Court could not 
delegate its fhnofion to arbitrators and the case 
should be tried on its merits. Massiiimiiiafe 
Kalabatu V. Prabh Dial, 78 P.L.R. 1918 80 
F.W.R. 1918=46 Ind. Gas. 163. 

BBADI Lal. j. 

> Re^ence 87 P.B. 1895, R. 
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RttCilatloii of CoDjOgal Righti— (Coa^tnuod). 

(S) DecYM for^ diserBtional — Disoretion how 
to exereiae — Oireumotancea under which 
reaUtuHon of conjugal rights can be granted 
or refused, 

Seld, ibafe a Judge has no disoretion to refuse 
a decree for restitution of conjuga) rights for 
other oauaee than those wbioh in law justify a 
wife in refusing to return to live with her 
hueband (a). 

Some of the reasons which would justify the 
Cloarta in refuaiug their assistance to the 
husband are: — 

(1) The oonduot of the husband, who has 
knowingly permitted or connived at his wife’s 
adultery for a considerable period ; or. 

(3) has otherwise grossly neglected his 
marital duties towards his wife ; or, 

(3) has been guilty of oruelty ; or, 

(4) in the case of a Muhaipmadan, has failed 
to pay prompt dower. 

But where the'^marriage had taken place with 
the free oonsent of the woman, the following 
reasons were oonsidered quite insufiSoient for 
withholding the help whioh the husband is by 
law entitled to get from the Court.—** Plaintiff 
does not allege that she lived with him as his 
wife and the evidence shows that she was in 
hiding in another village after a clandestine 
marriage and as the plaintiff’s object in marry- 
ing her was obviously to get hold of the property 
of wbioh she had been left in possession by her 
deoeased hnsband.” Nlaz All v, Mt. Said Jan, 
67 F.W.R. 1918^46 Ind. Gas. 113. 
BGOTT-BMITH, J. 

Refersnce 31 B. 610, F. 

(3) Husband and wife-^Besiitution of conjugal 
rights, suit for — Disagreement between 
families of husband and wife, whether 
ground for refusing reZse/— Discretion of 
Court, 

Held, that a mere disagreement between the 
families of the husband and wife is not by 
itself a sufficient cause for refusing relief to the 
husband in a suit for restitution of conjugal 
rights. 

In a suit lor restitution of conjugal rights, 
it was found«that the marriage had not been 
ooDsumnfated, * that there was bad feeling 
between the families of the husband and of the 
wife and that the wife refused to go to her 
husband at the.dioUtion of her parents . « 

Held, that, undor thcbs oircumstano'^Sf relief 
could not bo refused the plamtid Bajid v. 
XOfiammat Sattn P.W.R. 1918. 

WHiBSBi OKCK. T • 

References .—187 P.W R l»19» 17 Ind. Cas. 
354; 82 P.R. 19oa«U7 P W.R 1908, 46 
P.R. 1916*=^ 134 i’.WR. 1916-^24 Ind, Oas. 
538, Diat 

(4) Claim for— Husband, Liability of, to 
provide suitable residence ice wife to mooeed in. * 
See Hdsbasip and WxPB, No. 1, 46 Ind* Ohs, 
401 . 


Rcetltntloa of Oonjogal Rlghhi— (Coudiuded). 

{6) Suit for— Husband, and wife. Disagree- 
ment bet'ween, if ground for refiiBing relief— 
.Discretion of Oouet. •Bee HUSBAND AND 
WIPE, No, 3, 182 P.W.R. 1918, 

(6) Post-nuptial agceitment by husband not 
to take another wife and delegation to her of 
power of divorce on bre&cb, Validity of— Breaiuh 
of agreement followed by husband’s suit, for 
restitution of conjugal rights — Divorce given 
after suit by wife, if valid. See MAHOMBDAn 
LAW (DlVOBOE), No. 1, 32 O.W.N. 934. « 

(7) Suit for— Legal oruelty— Danger to wife’s 
health and safety. See Mahome£)AN LAW 
(Husband and Wife), No. i, 16 a.L.J. ,182. 

Restoration. < , 

(1) Bengal Revenue Sales Act (XI of* 1669), ' 
B. 36, Appeal under, dismissed for default— 
Power of Commissioner to restore such appeal. 
See Ben. Act XI op 1859 (REVENUE 
BALES), No. 4, 46 Ind. Cas. 621. 

(3) Appeal, Dismissal of, for default— 
Application dor — Sufficient oause— Civ. Pro.* 
Code (1908). O. XLI, rr. 17 aifd 19. Bee 
APPEAL (GENERAL), No. 28-e, 46 Ind. Cas. 
881. 

(3) Application under 0. XXI, r! 100— Non- 
appearance of the applicant on *the healing 
date— Restoration of^ the application, whether 
valid. See OlV. PRO CODE (1908), No. 369, 
43 Ind. Cas. 961. 

Restoration of Appeal. 

Appeal traneferred before fixed date to 
Subordinate Judge — Transfer order not oom- 
munioated to parties — Dismissal of appeal for 
default on fixed date— Restoration of appeal— 
Sufficient oause. Bee APPEAL (GENERAL), 
No. 31, 8 Pat. LJ. 218. 

Restoration of Soft. 

Ctv. Pro, Code (Act V of 1908), 0. IX, 
r, 9; O XVII, r. 3 and 8, 110— Appfseaficn 
for adjournment of suit on ground of 
pla%nt%ff*s illness ’-Application rejected and 
suit diamissed^Petition to restore suit— 
Duty oj the CourC-^Ot XVII, r. 3, tnap- 
plicable. 

Where, on the day fixed for hearing of g etiit» 
an application was made for adjonrdittent oh 
the allegation that plaintifi was ilt'^ ont (the 
applioation was refused and the Court dhUUtSSCd 
the suit and thPD plaintiff applied to have the 
suit restored, held that O. XVII, r. 3 had no 
application to the case as no evidence had been 
recorded and no pleadings had been opened. 
The lieArzfpd Judge of the Primary Court oould 
• not have decided the suit forthwith aif men- 
tioned in 0. XVII, r. 3, Giv. Pro* Code* 
The application was oleprly an application 
' under O. IX, r. 9, and it must bb disposed of 
on the evidence after it has <been properly 
recorded. Whether the procedure of the Court 
H to take the evidbnoe viva voce or by affidavit, 
the Coert must deal with* au apnlicatfM Rkc 
this after the evideuoe is takeUi DttlfdA Kahta 
Bavma v. Auto Koch, 43 Ind. Oaa« 849. , 

FLETCHER and NBWBOtTLD, JJ. ' 
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^Mvalnft on AUaMtion. 

(1) Term "in nWard ^straining alienalion of 
property for indefinite period, validity o(. See 
AW4BD. Ko: 11. 87 F.I 1 .R. 1918. 

(Si Gift by Baja to Ranie of Joutek Banian* 
Britti reciting similar previous grants— Condi- 
tion restraining aliensftibn by future Ranis and 
gift to them of right to enjoy profits only- 
validity of such gift. See Qbant, No. 1, 46 G. 
886 . 

(S) Stipulation in darpatni lease that under- 
^ tenures created by lessee should become extinct 
' on sale of darpatni for arrears o7 rent— Stipu- 
lation if«absolat6 restraint or alienation or 
enures for benefit of lessor — Stipulation if void. 
Bee LbsSOB and LBSSBB, No. 1 . 46 Q. 940. 

* (4) ^Conditions imposed in will prohibiting 
alienation, oonstruotion of. See Will. No. 16. 

3 Pat. L.J. 199. 

BaaaliiDg Trail. 

* Partial inteataoy due to absenoe of person 
, being alive to olaim under will or voidness of 

will— Rff^t — Resulting trust in* favour of heir- 
at-law. Nee Will, No. 14. 21 0.0. 374, 

BeiomptloB. 

' (1) Orants o1 land^Qranta of land burdaned 

• with 'ssrniess— Grnnfs of office to which | 
tends are annexed by way of remuneratwn. 

For the purposes of resumption grants fall 
into two mam categories; grants of land 
hardened with servioe, and grants of ofiioe to 
whioh lands are annexed by way of remunera- 
tion instead of or along with cash. The 
former grants are always irresumable, unless 
the grantor oan show that they have been 
epeoially conditioned so as to enable him to* 
resume for failure to perform these servioes, 
or at his own will to disoontinue the servioes 
and resume the lands. Grants under the 
second category are always resumable, unless 
the grantee oan show that they have been 
specially oonditionod otherwise so as to prevent 
their resumability. In every ease, the burden 
of proof is upon the grantor seeking to resume 
to show that either the grant was of a kind 
falling under the second category, or, if a grant 
of the kind, falling under the first category, 
that it was speoially conditioned. Ohandvappa 
Banantrao Desal v. Bhima Daiappa Manl- 
katl. 30 Bom. L.B. 779-47 Ind. Gas. 830. 
BBAMAN and HEATON, JJ. 

Befirefwes 39 B. 68 ; 18 Bom. Ii.B. 696, B. 

(8) Joffhir, Portions of. Transfer o/. ifsala or 
qrant of tenurS’^BesumabilitUt Btyrden of 

• proof as to, on whom Hss. 

The pdginal Jagirdars sold all their rights 4n 
’Cirtaiii Villages to oertain Ohowdhris, who in 
ttum sold all their rights in those villages to 
the anoeitor of the piainiifi. The defendants, 
the deicenoante of the original Jagirdar, 
'Contended that .they kirnw nothing of the 
itln and that their 
viUmetn bd0m 
only nelih ifiale m I 
nd ilfal,ddthelaet > 


1088 

Reiuniptlon— (Coneteded]^, 

holder of the tenure had left no male issue, llih 
plaintiff being his daughter’s son, they Whse 
entitled to resume the villages. It was fouhd 
that the plaintiff’s ancestors had been in 
possession of the vtllages for generations and 
that the words* used in respect of the transfers 
were.bikrt and farohhU whioh mean sale and 
nothing else. 

Held that it was for the defendants to prove 
their right to resume both as against the 
Ohowdhris and as against the anoastors of the 
plaintiff. Rameihwar Lai Bhagat v. BIrBav 
Prasad Singh, 46 lad. Gas. 888-6 Pat. L.W. 
316. 

GHAMIBB, O.J. and BBABFUDDIN, J. 

(3) Mitafi land — Right to resume belongs to 
whom— Holder of perpetual lease reserving 'to 
lessor right to receive annual payment and 
re-enter on default — Resumption right trans- 
ferred to loBbee. See U.P. AOT II OF l9Dl 
(Aqba Tenancy), No. i3, 16 A.I 1 .J. 619, 

(4) Forming in non -navigable river fipwing 
through or by side of Permanently Settled 
Estates, if reanmable and assessable with 
Government revenue See ALLUVION AND 
DILUVION, No. 1, 23 G.W.N. 872. 

(6) Of rent-free grant — Suit therefor to be 
instituted in Revenue Courts only. See JUBI3« 
DICTION (OF RBVBNUB COURTS), No. 1, 16 
A.L. J. 881. 

Resumption of Gvant. 

Land -^Resumption of land-^Valuation tf 
land to be fixed by a Committee appomiod bp 
Government — Valuation fixed by maforitp of 
the Committee binding on both parties. 
Xahomedall v. The Seofetary of State, 19 
Bom. L.R. 618—41 Ind. Gas. 364—43 B. 668, 
See Final Part, 1917, Col. 813. 

Re-trlal. 

Gonviotion of pleader for keeping odftimon 
gaming house — Proceedings under Bs. 13 and 
14 of Legal Praotiiionera’ Aot drawn up by 
District Judge and pleader heard on ohatges 
framed — Power of High Court to re-try oaee— 
High Court to eonsider only if offedoe shows de- 
fect of oharaoter. Bee Lboal PBAOTITmNBRS’ 
AOT (1879), No. 1. (1918) M.W.N. 647. 

Retrospective Operation of Aoti. 

UluBory wahf created before passing of Act— 
Such wakf whether validated by any retrotgeb^ 
live operation of Aot. Bee MAHOliBbAN LAW 
(WAEF), No. 3, 16 A.L.J. 84). 

Return o( Plaint, 

(1) By first Court— Filing of same inSubordi- 
nata Oonrt— Return by suoh latter Oottt^ 
Appeal against order of first Court, if forfeited 
by filing plaint in Subordinate Court, flea 
AFPBAL (GbnbraL), No. 36, 84 M.L.J, 897. 

(3) For* presentation to proper CknMh- 
Devolntion of interest arising doridg pefidenefir 
of prooeedifigB in first Oonrt. if deWilUttCfi ttt 
ooocse of leCer euit. See OXF* PBO. OODit 
(1908), No. 190, 8 L.W, Si 
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Beraue liicnmeot. 

Aeseisment; of, to b« based on **(be actual 
produce ** Bee RBO. I OF 1801 (BBNGAI. 
OWN^49^PC* assessment), No. 1, 23 

Reveoaa Courti. 

^1) Inherent power of, as a final Goivct, to 
notify errors and mistakeq— Bengal Revenue 
Bales^ Act (XI of 18S9), 8. 25, Appeal under, 
dismissed for default — Commiesioncr, Power of, 
to restore appeal, See ACT XI OP 1869 
^BNOAL Revenue bales), No. 4, 46 Ind, 
Oas. 631. 

(2) Restitution, Power of, of — Revenue 
Oourt^s order relating to moveable property, 
mode of enforcement of — Civ, Pro. Code 
U908), 8. 144. See JURISDICTION (OP 

revenue Courts). No. 4, 46 Ind. Caq. 475. 

ReYenue Officer. 

(1) Mutation proceedings— Power of, to eject 
mra party in possession — Punjab Land 
Revenue Act (1887). 8. ?6 (2), Applicability gf 
Power of, to order entry as to ownership 
under B 36 (1)- Oi^der, if order of oompotent | 
Court under S. 146(1), Grim, Pro, Code. Bee 
Mutation Proceedings, 43 Ind. Cas. gi6. 

(9) Decision of, in partition proceedings as 
to measure of parties* tights in bhamilat, how 
far res judicata. See Res JUDICATA, No. 37 -n. 
105 P.R. 1918. 

Revenue Record. 

(1) Suit tot deolaration of proprietary title 
oorreoting entry in revenue record— Cause of 
Mtion accrued when plaintifl prayed for entry 
in his favour and defendant denied his title. 
See Limitation act (1908/, No. 163. 72 
P.L.R, 1918. 

(2) Entry in revenue records in Berar— Its 
Ytin^ as evidence. See PO&SBSSION, No. 3. 

46 Ind. Cas. 217. 

Revenne Recovery. 


Revanne Bale— (OonfiniMd). 

aesesded on the basis of tbe assets olthosn* 
lands (a). Abdul Rahavan KazI v. Balkuniha 
Natfi Roy Ohowdhuvy, 27 C.L.J*. 183. 
Mookbbjbb and V^almslby, jj. 
References 14 M.I.A. 162 «8 B.L.B. 
666: 1 0. 378 ; 8 0. 230, R. 

(2) Revenue Sales Jfet (XI of 1859), 8, 68^ 
OolUetor^s peon starting the bidding occprd- 
ing to euAtom by bidding one rupee-^Subae- 
guent bids falling short of arrears — 
CoRsefor if may legally buy property for 
the highest bid — Irregularity or illegality^ 
8s. 6 and l^Nottces signed by Bub-Deputp 
Collector^ if vitiatea sale. 

Where a revenue^paying estate in arrears 
having been put up for sale, tbef peon, a 
Government official, started the bidding accord- 
ing to custom as a matter of form by bidding 
Ro. I, and, thereafter other people having bid 
for the property, the highest bid oame up for 
I Rs 58, which being less than the amount lu 
I arrears, the Collector purporting to act under 
B. 58 of Act XI of 1859 purchased the property* 
for the highest amonnt bid : c 

J?sW— (By the majority)— That this was a 
different case from 31 0 1036 8 C*W,N, 880, 
and the purchase by the Collector was not in 
oontraventiou of the letter or the spirit of B. 58 
of the Revenue Sales Act. 

The fact that notices under 6s 6 and 7 of the 
Aot were signed not by the Collector or other 
officer authorised to hold sales but by a Bub- 
Deputy Collector on behalf of the Oolleotor did 
not vitiate the sale. Amilta Lai Roy v. 
Beoretapy of State 22 0 W N. 769r 38 O.L.J. 
51»46 Ind. Cas. 447 (F.B ). 

WOODBOFPB, CHITTY and BHAMBUL 
HUDA, JJ, 

Rs/srsness :— 31 0. 1036, Disf.; 21 0.70: 

10 0 W.N. 137, R. 

(3) Psrmansnt tenure. Of — Howla under 
the tmure, if affected by sale-^Bengal 
Land Revenue Sales Act (XI of 1869), 

8* 62. 


Bee Mad. Act II of 1864« 

Revenue Begisteb. 

Register of minhaidari (Revenue free) villages 
Admissibility pf, m evidence under B. 36 
Evidence Act, tOFshow nature of holding. Se< 
B^BNCE act (1872), No. 14, 20 Bom 
Zi*R. 712; 

Revenne Bale. 

(1) AfUldence— Mai Zand — Purchaser of an 
•nfire eetate’^Property taken bp purchaser, 

The porobaser of an entire ^tate at a 
cevenue mle takes tbe estate as created at tbe 
me of the Permanent Settlement. Merely 
beoause the lands are situated within the 
geographioal limits of tbe estate purchased, it 
be said that they were mal lands and 
tolled part of the MemMari at the time of 
the Pesmanent Bettleqieiit. Tbe auotion- 
nmat pcoye tto the revenue was 


A nim-osat taluq (t.s., a permanent tenure) 
in a resumed khas mahal, of whioh the last 
settlement had taken plaoe in 1908, was sold 
in 1912 at a revenue sale under Aot XI of 
1859. 

Held that the howla under this niw-osaf taluq 
which had existed from 1883, that is, from 
long before the last settlementj could not be 
affected by the sale of the taluk. Bslltldhar 
OhoKV. Kedaveiwaf Blivai, 46 Ind. Oas. 
892 ^ 

GRITTY and Bmxthbb, jj. 

(4) Bengal Land Revenue Sales Act (XJ of 
1859), 8. 33. underSuit to eat oMe a. 
Appeal to Oommieaioner, grounda nof 
specifUduin, if can be urged in. suit. 

It IS not open to a plaintifl to set aside a 
revenue sale upon- any grounds other than 
those nrg^d beforef the Oommisiionit* BaUah 
pantya y. WOm Wadho, 47 Ind. Cku. 49B» 
OBATTBBJRA and NRWBOWD, dj. 
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DXQBST bv QUB9. 


iMtaoe 8ftl»HO0NMiiiMi). 

(S) Mad. SegA I did II 0 / 1808->-irdd. 
Stomuta Beeovurn dot (It of 1864), 8». 88. 
OS'— Jlfod. Reg, C^l 0 / 1838)— CtfnctfU^hon 
of retmiM eaie buwdtf of Board of Seoenue, 
-‘Suit to set aasde order, maintaittabtMy 
of \ 

Plaintiff bought a pieoe of land bolonging to 
the defendant, at a revdhue sale held for ciEreara 
ofaEevenae under the Revenue Recovery Act. 
A petition under S. S7 A of the Act to set aside 
the sale was dismissed and also ^a petition 
nndev S. 36 of that Act. These two orders 
were passed by the Deputy Collector and his 
order of confirmation of sale was spprovod of 
' by the Distriot Collector under S 3 of Mad. 

Reg. VIT of 1838. Later on, however, the 
/ Board df. Revonue directed the Collector to 
oanoel the sale and ho r'lnrePcd it pocordingly. 
Plaintiff brought a suit to se^ aside, the last 
order and recover possession of the property 
purobaeod by him at the revenue sale - 
Held —Plaintiff is entitled to recover. 

, When a certain power is given to an officer 
by Statute, it is not ipen to •the authority 
having only general powers of revision over 
him, to direct him to pibH a special order 
oontrary tp what he had already done 

The order under S. 38 (3) oi the Revenue 
Bboovety Act confirming the sale having been 
passed by the Deputy Q( llcC^or and confirmed 
by the District Collector, bcoame a final order 
within the meaning of S u6 {i)t and neither 
of them could pass any farther order in the 
matter. 

The order setting aside sale was in effect a 
review of the previous order oonfirming the sale 
and was therefore wholly without jurisdiction 
and oonsequenHy the suit is not barred even 
if brought after the period of six months 
prescribed by S. 69 of tbs Revenue Recovery 
Aot. Sundaram Atyangar v Ramasamy 
Alyangar, 35 M L J. 177 ==34 M L.T 307 » 

8 L.W. 389-41 M. 956-47 Ind Cas. &9i. 
Phillips and Krishnan, jj 

(6) Bengal 'Land Revenue Sales Act (XI of 
1859), Ss, 3, 5, 6| S3— Safe for arreata of 
Oovemment revenvs not publtahed also in 
Vernacular O'* eetie^ Official Gazette^ pub- 
lication in — Failure to publish sale in 
Vernacular Gazette, if vtfiafes safs. 

In a suit to sot aside a sale for arrears of 
Ghivernment revenue oonduoted under Bengal 
Aot, XI of 1859, it was a llege^ that by reason 
of the sale not having been published also in 
the yernaonJar (Uriya) Government Gazette, 
a defect of prooedure amounting to, nolr merely 
an Irregularity bat an illegality, vitiated Uie 
aalot EM that no oase of any aubstantial 
fnjnry attribat%ble to the non-pnblioation 
having been pot forward, the essential oondi- 
tions for setting aside the sale did not exist. 
Bhaifoddla y. Bamaata Radha Ohavan Dai, 
64i«il6 A.L.f. 916-47 Ind. Oas. 

996 (D.lh). 

XfOBD'SaAH, Bm JOHN BDGB, MB. AmHBB 
s AU and BXB Wadtbb PBRjliiifOBB, 


1938 ^ 

Ravanaa Bala— (Oonoliccfod)* 

• m Suit for declaration as to invalidity of 

and for confirmation or reatoratwn of 
posseasion-^Court fee payable in tfepeed 
of^Oourt Fees Act 0870), B. 7 (4) (e). 

Id a suit by a holder of an eight aaaa 
Mukarrari interest in an estate sold for arrears 
of (Jpvernment revenue for a declaration aa 
to the invalidity of the sale and for oooflrma- 
tion or restoration of possession, an ad 
mlorem Court fee on the value of the whole 
estate must be paid under 8. 7 (4) (o) of the 
Court Fees Aot (1870) and not an ad valcrem fee 
on ten times the Government revenue. Raja 
Dhakeawar Prasad Singh v Jlvo Cbaadbry, 
a Pat.L J 448-46 Ind Gas. 385 
ROE and JWALA PBASAD, JJ. 
Referencea:^6 C.W N. 167 38 M. 039, 

Ref toa 

(8) Moitgigee in posBe<9sion — Undertaking to 
pay land revenue — Wilful default— Collusive 
sale for arrears— Effect of. on mortgagor's 
right of redemption See MORTGAGE. (BE- 
IDEMFTIOR). 17o 10, 46 Ind Cas 736. 

Reverilonefi 

Suit for declaration that alienation of land 
was not binding on reversioners except to the 
extent of legal neoeasity— Pre-emptors if bound 
by such decree in favour of reversioners. See 
CUSTOMS (PUNJAB— ALIENATION), No. 4, 
54 P R. 1918. 

Review. 

(1) Letters Patents 8. 10— Rsvieid of judgment 
—Decree under that section. 

Held that no application for a review of 
judgment is allowable where the decree was 
given in an appeal under 8. 10 of the Lettefs 
Patent. Kalyan Singh v. Allba Dlya, 16 
A.L J. 964. 

Richards, c j. and Banbrji, j. 
Referencei-^l A.L J. 609, F. 

(3) ‘ Strict proof *— Civ. Pro, Code {Act V of 
1908), 0. XLVII, r. 4, prooiso cl (6)— 
Limitatim—Sufficient cause for extenmon.. 

* Stnot proof ’ in ol. (6) of the proviso to „ 
r. 4, O. XLVII of the Code of Civil Pro- 
oedure, means proof according to the focmalitiea 
of law and does not refer to suffioidboy of proof 
in seoming a partioular oonviotion (q). 

A judgment was prouounoed on the SSrd 
May, 1918, but the decree was not signed till 
the 80th May, 1918. An application for review 
on the gr6und of discovery of new evidence was 
made on the 16th December, 1918. The new 
evidence was not available to the petitioner fov 
review till the 9th Deoember, 1918, 

Held that there was sufficient oanse for not 
making the application for review before the 
expiry of the period of limitation preeokibed 
therefor. Ohandra v. Lakhan, 97 640« 

MOOEBBJBB and OUMINQ, JTJ. 

Befereme :-(a) 49 0. 880, S. 
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Review— (ConctntMd). 

(3) Prtnetple on uflueh a noteio ought to 
igranted whon new faeto are alleged to have been 
diflooiMfflcI— Ctv. Pro Code, O XLIII r. 1 (ui) , 
O. XLVll, rr, 4. 7, 8— “ Strict proof t'* meaning 
of^Coneluatons whether to be based on mere 
tompartson of handwriting Nandoo Lai 
Molllok V. PaDobanan Hukerjee* 21 C W.N 
1076«»J6GLJ 187=-43 iDd. Cas. 484«&9 C. 
80. Bee Final Patt, 1917. Col. 814. 

(4) Oiv. Pro Code (Act V of 1908). 0. XLVII, 
r. 6 — Application for review heard by one 
of a Bench of two Judges, the other having 
gone on a month's leave — Jurisdiction — 
Appeal under the Letters Patent 

Whore one of a Bench of two High Court 
Judges, who bad disposed of an appeal, having 
left (he Court on a mouth’s leave, an applica- 
tion for review of the judgment was heard and 
dismissed by the remaining Judge . 

Held— That the learned Judge had no jurie- 
diction to dispose of the application, by reason 
of r. 6 of 0 XLVIl of tbe Civ. Pro. Code and 
an appeal lay against that order (a). Jaga^ 
Chandra Aoharya v Shyama Charan 
Bhattaeharya. 93 C W.N. 560. 

SaNDBBSON, G J. and N.R. ChATTBBJBA, 
J. 

References —91 C.W.N 659. Dxst, ; lOI.A. 4 
«>9 0 482, ReU on 

(5) Pleader instructed to appear, appearance 
of plaintiff. Necessity of, when — Dismissal 
of euit in, presence of pleader, if for default 
•^Review of order — Civ, Pro, Code (Act V 
0/ 1908), 0. HI, r. 1, O IX, r. 9 

Where a plaintiff had instruoted a pleader to 
appear in bis behalf for the purpose of oonduot- 
ing the suit, his personal appearance was not 
neoeBsaty, and if tbe pleader was present on 
the day that the decree of dismissal was made, 
the o^et would not be subject to review in 
acoormnoe with the prooodure laid down in 
O. IX of the Civ. Pro. Code Mowav 
Raghubar Singh v Oourl Charan Singh, 46 
Ind, Cas. 492. 

MULLIOK and THORNHILL, JJ. 

(6) fienf appeal^Court of Judicial Commis^ 
sfonsr, Power of, to review its decision in 
rent coses— Ofv. Pro, Code. 

The CouBt of the Judicial Commissioner of 
Oudh has power, under the Code of Civil Pro 
endure, td review its own decision given in a 
cent appeal Tb^s power is not affected by the 
provisions of Aot XXII of 1886, which gives 
aouthouty to the Boa>‘d of Revenue • to r&view 
Its daeisioDs. Partab Bahadur Singh v. 
Radio, 9X O C. 96i. ^ 

BTUABVi J.O. 

(7) Civ. Pro. Code (1908), 0. XLYII, r. 9- 
Later rent euUdecieion of^SubHqueeU 
dBoision of eaeim rent suit between eame 
parties m seeend appeal ^ High Court 
untkvakusbUobeervaihna^Sueh observe^ 
tione tf new matter dllMinp ground for 


Review— (Conftnoed). 

rhview^Value of Vent dettee as to rate of 

rent-^Rent decree i/ces judicata or rate of 

rent in later rent suite, 

A certain rent suit m which there was a 
dispute as to the rate of rent, the plaintiff 
claiming a higher an<^ 4he defendant a lower 
rate, was. decided on 29—6 — 1917. On 
11 — 7 — 1917 the High Court decided a secofid 
appeal lu t p.ior rt*nt suit of 1912 between <*'he 
same parties oonficmiug the decree of the lower 
appellate Courts which awarded the higher rate 
claimed by the plaintiff in that suit also. ’ But 
the High Court ob^servtd that its judgment was 
only for the rent of the years in suit and no 
more ; that a judgment in a rent suit did not 
amount to an estoppel or res judicata unless 
the rent wan payable at a rata stipulated by* 
contract and that great weight should be attach- 
ed to an order of a Settlement Officer in a former 
proceeding under B* 106 of the Bengal Tenancy 
Aot to the effect that the rate of rent actually 
p'lyable was the lower rata alleged by the 
defendant in the pre-^eut suit 

After this judgment of tbe High Court the 
defendants unsucoessfully applied to the first 
Court for a review of its judgment of 
29—5 — 1917. Held that the judgment t)f the 
High Court of 11 — 7 — 1917 was a new and 
important matter within O XLVII, r STof 
Civ. Pro Code which the first Court should 
properly oonsidor with % view to ascertain- 
ing whether or not it afforded sufficient 
ground for re considering the judgment vthioh 
had previously been passed on 39—5—1917. 
The High Court set aside tbe Original decree 
on 29—6—1917, and directed tbe *first Court 
to re hear the whole case having due regard 
to tbe order of tbe Settlement Officer which 
had crystallised into a binding decree be- 
tween the parties and also hearing in mind 
that a rent decree was not res judicata upon 
the question of the rate of n^nt payable in 
respect of the years other than tho^e covered by 
the decree, unless the rent was fixed by oemtraot. 

Per Mulltck, J.— The question whether a 
decision as to the rate of rent operates as res 
judicata depends on tbe frame of the issue. 
Klihun Deyal Rat v. Hosit. Kulpatl Koev, 
3 Pat. L.J. 372. 

MULLICK and ATKINSON, JJ. 


(6) Order erroneously made, Of-^ExeouHm 
sale— ‘Delivery of possession. Order for, if 
order in • execution proceedings — Order 
passed in review, Appeal, if lies from— 
Civ Pro Codjs (1908), 8. 47. 0. XLVII. 

A Court can, in review, oorreot its own dlrder 
eironeously made and make it in aoeonhinoa 
with law 


* Proceedings for delivery of possession are not 
proceedings ih oonneotion with evdention ^ of n 
decree and where therefore an order tordhttvistjr 
of possession of Rroperiy pneohased M ^ 
ezeoutioD^sale » set aside in Koviw on tm 
ground that appUeaHteB tern ^ 

barred by Uivltntioik, no agyMt Mes Imttx ^ 
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^uttw-^iOoneludedh ^ 

otOee of osQoelfiifcipa. Dhftnladev Dai v. 
Bakhaht Haflhar PMiiad Slagh, 8 p«t. L. J 
571 « 

BOE and IMAM. JJ 

Ret$rene6S O.W«17. 835, ExpL, 3 0 131 
4140). Bef, to. • * 

•(9) Oiv. Pro Code {ll08), 0, XliVII. r 7— 

• Order grantmg applteatton for review— 
Right of appeal against such ordor if un- 
festrietBd or limited by r, 7. 

O *XLIII, r 1 (to) of the Oiv. Bro. Code daea 
not give a general or unreatrioted right of appeal 
from an order granting an application for 
review. The right of appeal against each an 
order i^ restricted by the terms of r 7 of 
O. XLVII and an appetl is permissible only on 
the grounds mentioned in that rule. Ramdat 
Karma y Pariatan, U B B. 1918. 3rd Qc , 104. 
SAUNDEBS, J 0. 

Reference —41 0. 746, B 

(9 a) Appeal heard by two Judges of a High 
Court, Povei* of a single Judge to hear review — 
Such order of single Judge, if appeal lies from, 
under ol. 15, Letters Patent. See APPEAL, 
<LETTBBa PATENT). 44 Ind Gas 999 

•(9 6) Bof^iew — When not to grant i*— Mis- 
take of law arising ^ut of the oonduot of 
petitioners— Whether review may be granted 
See OlV PBO. Code (1903), No. 535, 44 Ind. 
Oai. 161. 

(10) Discovery of now matter — Strict proof 
of absenoa of negligence— Sufficient cause for 
filing application beyond time. See LIMITA- 
TION AOT (1908), No. 31, 20 Bom. L B, 484. 

(11) Time spent in prosecuting, when and 
whether can bo deducted from period allowed 
for appeal. See LIMITATION AOT (1908), 
No 11. 135 P W.B. 1918. 

(13) Befusal by liquidating Court to give 
preference to certain debt — Appeal from refusal 
order dismisseSl by Chief Court— As barred by 
limitation— Review of order of refusal if can be 
made by liquidating Court after dismissal of 
appeal. See LIQUIDATION, 40 P.B. 1918. 

(18) Decree right when made— Review if 
authorised by Civ. Pro. Code. See Pbb- 
BMPTION, No. 38. Ill P.W.R. 1918. 

(14) When a sufficient cause under S 5— 
Limitation Act. See PROVINCIAL INSOL- 
VBNOY AOT. No, 86, 88 P.W.B 19 I 8 . • 

(15) Disoretioa of lower Court as to whether 
It 'should or should not review judgment — 
loterfaeeiioe with^sooh discretion in revision. 

See BBVIBION, No. 18, 40 Ind. Oai 463. 

• ^ 

(18) No^e of, issued by Subordinate Judge 
actiiDjg as Small Cause Jaige— Appointment of 
enMtal Small Oanse Judge Ihereafter— Transfer 
m osio W DilMiot Jndge to special Small Osmsa 
-Jiiidga*-^V^alidll7 ol transfer. See TbanSPBA 
MOP CAW, No^ 1. (1918> M.WrN. 991. 

66 


RoYlilon. 

• (1) Cods of CwiU Procedure {Act V of 

0. XLIV, r. 1, 8 116 — Application lor 
to appeal in forma paupens— Appiteafioit 
rejeeted-^Appellant praying permtssioii to 
pay CourHee on memorandum of appeal— 
Court refusing permission— Paifure to 
sxereise jurisdiction. 

An application wa<i presented with the 
memorandum of appeal for permission to appeal 
as a pauper. The appellate Court rejected 
the application. The appellant then prayed 
permission to put in the necessary Court fee on 
hi3 memorandum of appeal This petition 
was rejected on the ground that the petitioner's 
appeal had been rejected — Held that the Court 
had rejected the application for leave to appeal 
in forma pauperis and not an appeal and it had 
failed to exercise jurisdiotion m refusing to 
allow the petitionei^ to pay in the Court -fee tor 
hia memorandum of appeal Muhammad 
Farsand All v. Rahat All, 16 A.L J. 809-40 
A 381-45 Ind. Gas 29 
e Tudball and BAFIQ, JJ. 

(9) Code of Civil Procedure (Act V of 1906), 

8 115— Rsvts&on— AftsfaXceo/lato made by 
lower Court — Juriadietione 

Wnere a Court has jurisdiotiou to determine 
a particular matter, and lo the exercise of its 
jurisdiotion, it makes a mistake m law, this 
does not entitle the party against whom tha 
decision is made to apply to the High Gonrt m 
revision. 

A suit was brought on a promissory nets. 
The defendant pleaded minority at the date of 
execution The Court of first lustanoe dismiss- 
ed the suit. On appeal the lower appellate 
Court held that the defendant having knowingly 
misrepresented his age, he was estopped from 
pleading infancy and was bound in equity to 
refund the money and the suit was decreed. * 
In'ismuob as a second appeal did not lj|^o the 
High Court, the suit being of the nature cognis- 
able by a Court of Small Causes, the defendant 
applied in revision against that decree —Held 
that DO revision lay, the lower Court having 
merely made a mistake of law in deciding the 
case. Dhara Singh v. Dayan Ghand, 16 A.L. 
J. 441-45 Ind. Cas. 761. 

RICHARDS, 0 J. and BANEBJI, J. * 

(3) Ctv Pro Code {Act V»o/ 19p6), 8. 116, 
O. XXIII, r 1— Trial of suiti^Bvidefice 
concluded^ Application by plainttff to lotth- 

• draw suit with leave to bring a fresh one— 
^Application made durtnif or after orpif- 

ments-^Leave granted to bring fresh snif— 
Exercise of jurisdiction — Reviston. 

A suit was instituted in the Court of the 
Muosif. Jrfter the evidenoe had concluded and 
either during or after arguments the plainliSs 
applied for leave to withdraw with liberty to 
bring a fseeh suit He based his apfiioalion 
upon the fact that he had failed to give formal 
proof of a plaint which wet essential to the 
plsfintlfB’ auooess. The Court granted leave 
to bving a freeh soit Upon an eippliealion ii4 
revyrton against the order. Mi the Court IM . 
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RevliloB-*(Oon<intt(4) . 

juriBdiotion to gprant the leave, and the fact that 
in BO aotina the Court oame to a wrong deoision 
was not Buffioient to bring the case within the 
purview of 8. 116 of the Code of Civil Procedure. 
Jhnnko Lai y. Bliheshav Oai, 16 A L J. 495 
-40 A. 612-46 Ind. Oas. 71. 

Richards, c t. and Danbbji, j. •• 
Befereneea — 40 M 793, Reh on , 13 M.I A. 
160, 11 A.L J. 733 . 37 B 682, JS 

(4) Civ Pfo Code (Act Y of 1908), 8 115^ 
Plaint returned by Munsif for yreaentatxon 
to proper Courts Decision affirmed — Rent 
Erroneous decision of question of law 
Where a Muofiif returned a plaiut for 
presentation to the proper Court on the ground 
that the oause of action had not arisen within 
hi8 jurisdiction and his decision w *8 affirmed 
by the appellate Court held that the decision 
was not opeu to revision bv the High Court, it 
being only an erroneous dcoi<iion of a quesiiou 
of law which tbp Courts below had jurisdiotiou 
to determine Jwala Prasad v. East Indian 
Railway Company, 16 ALJ 536-46 In^. 
Gas 99 

BANERll and RlVES, 7J 

(5) Provincial Small Cause Courts Act (IX 
of 18S7), Art 31— Bent of house paid to 
one person-^ Suit by another to tecover hia 
share-- Money had and received — Jurtsdic 
tion of Small Cause Court— Question of 
jurisdiction not raised in Court below— 
Revision— High Court not to interfere 
A nephew sued bis uncle m the Court of 
Small Causes for his half share of the tent of a 
house, which the latter had realised from the 
tenant of the house It appeared that the 
entire rent used to be paid to the unole No 
'Question of jurisdiction was raised The Court 
tried the suit and gave the plaintiff a decree 
for the amount claimed — Held that the suit 
was Xie for money had and received, and the 
Court of Small Causes had jurisdiction to try 
it. Held, also, that the question as to the 
Court’s jurisdiction not having been raised by 
either party and the Court having tried the 
oaae and it being doubtful whether the suit 
was not one for money had and received, the 
High Court refused to interfere in the ezeroise 
of its discretion as justice had been done. Sakh 
Lai T. Manneon Prasad, 16 A.L J. 679-40 
A. 666 -4er Ind. Das. b47. 

Ryws. J. 

J8r/erenees —93 A, 437 . 37 Ind. Cas. 67,1 ; 
a Ind Cas TlQ,^D%st \ 25 A. 136 ; 37 Ind. Oaa. 
991; 29 Ind Cas. 666. Be/, on. 

(6> Code of Citnl Procedwre (Act V of 1908), 
a. 116 — Jurisdiction of High Court— Qusa^ 
tim of law or fact bearing on jurisdiction 
of Court— High Court may interfere when 
vuch guoeiion wrongly decided , , 

In execution of a decree, a houM belonging 
to a minor waa advertiaed for sale An appll- 
pattoftvaa put in foe the adjournment pf 
the me. The vahalainama under sAioh the 
applination waa filed had been exeonted bygone 


Reylalon— (Oonttniced). 

Gaya l^rasad ; it did not appear on the ^oe of 
the odkalatnama that he waa e^ eouting it aa 
guaaSian of the minor An affidavit was also 
« filed in support of the apblioation, and the two 
together made it clear that he waa aoting as the 
guardian of the minor/ The adjournment waa 
granted forqiz days, ana, after the expiry of the 
period, the»sale was held and the property was 
sold for very much less than its proper valpe. 
An application was made under 0. XXI, r 89 
of the Code of Civil Procedure, the vakil 
w^o had applied for the adjournment. It pur- 
ported to be tendered on behalf of the minor. 
The Court of first instance rejected the applica- 
tion on the ground that tbe minor had noi been 
represented by a next friend. This order tras 
affirmed by the lower appellate Court * Held, mi 
revision, that when a question of jurisdiption 
was involved, tbe High Gouit waa oompeteot 
to revise a finding of law or fact bearing on a 
question of jariRdioiion (a) Beharl Lai y. 
Baldeo Navain, 16 A.L J. 717-40 A. 674. 
Ryvbs, j 

References x-fa) 40 M. 793, F *, 16 A L J. * 
433, 493. 536, Dist, ^ 

(7) Code of Civil Procedure (ActV of 1908), 

0 XXXII. rr. 1, 9. U—Suet filed by 
minor without next friend— Minor attain^ 
mg majority during pendency of 6Ut^— 
Application by minor to be allowed to pro^ 
ceed with suif as major— Plaint ordered to 
be struck off— Order illegal 

A minor filed a suit without a next friend. 
It was reported that tbe minor would oome of 
age two days after the date when the suit was 
filed On the date fixed for decYding this 
question, an applioation, signed by tbe plaintifi 
and his pleader, was filed, in which it was 
denied that the plaintii! waa a minor, and it 
waa also stated tb it, if he waa so on the date of 
the suit, he had, in the interval, oome of age, 
and he played for permission to go on with the 
suit. The plaint was registered and no.ioe wa$ 
issued to the defendant. Upon the defendant 
objeotmg, tbe Court ordered the plaint to be 
taken off tbe file . 

Held, in revision, that the order waa bad 
inasmuoh aa tbe Court had refused to exeroiae 
jurisdictioD, whioh was vested in it by law, and 
the High Court could interfere in revision. 
NaalF-nddln Huaaln v. Aahfaq Hnaatn. 16 
A L J. 737-46 Ind. Gas. 747. 

Banebji and PlOGOTT, JJ. 

(6) Provincial Small Cause Courts Act (IX 
of 1887), fi 96— Suit for eompensatum for 
hteacKof eon/raet—Iasiue as to whether euU 
properly insiitutsd deeided—Whether mh 
* deddeA—Junedwtion—ReeiAen, 

A suit for oomp6nsat**in foe breach of a oon- 
tract was brought in the Court of Small Oauaes 
at Agra. The defendant pleaded (1) that the 
amt did not lie at Agra, the oohtraot hatiog 
bean broken at AQahabad | (9) that theat waa 
no breaoh of oontraot on the part of the defend- 
ant. Od tbe first iaaue aa to JatlsdioHcai. the 
Oonvt took evidenoe and held that the eolt hed 
been properly inatilated at Agai» JtpQU an 
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BtilsfoB— (ConfintMfQ. ^ 

applioatioa in ceviaion, h$ld that no revision 
lay, as tie ^aae had nofc been diapoaed of within 
the meaning of S. 36 of the Provincial Email 
Oanaea Oourta Act. * Makhan Lai v. Cbnnirf 
Lai, 16 A,L.J. 777-47 Ind. Oaa. 610. 

BaOOF, J. 

. Ba/araneaa 35 Ind. Gaa. 643? 15 O.W.N. 
666, B. 

*(9) Ejectment suif under 8» 58, Agra 

Tenancy Act — Landlord and tenant — 
, Appeal to District Judge dismissed “-Power 
of High Court, • 

A auit ior ejectment was filed in the Revenue 
Ooort. Thb defendant pleaded that no rela- 
tionship of landlord and tenant Qzift<*d between 
, him and the plaintiff* The suit was deerecd by 
that •Court. An appeal to the District Judge 
was dismissed on the ground that no appeal lay 
to him : — Held, that no revision lay to the High 
Court. Jamna Prasad v. Karan Singh, 16 A. 
L.J. 869-46 Ind. Gas. 338. 

RAOOF, J. 

Hefererjces *.'-6 A.L.J. 553, 14 A.L.J. 281, 

e 

(10) Civ* Pro. Code (Act V of 1908), 8s, 116, 
151-7 0. XLl, r. 23 — Remanding a case in 
appeal— Refund of Court- fees— Court Fees 

• Act (VIl of 1870), 5. 13— Order declining 
refund can he examvied in revision— High 
Court* 

. In remanding a ease under O. XLI, r. 23, 
Oiv% Pro. Code (1908), the lower appellate Court 
declined to order refund of Couct-lee paid on 
the memorandum of appeal, which it was 
bound ta*do under S. 13 of the Court Fees Aet. 
The appellant having applied to the High Court. 

Held that, though the application did not fall 
within the scope of S. 151 of the Civ. Fro. Code, 
yet as the lower appellate Court had acted with 
illegality or with material irregularity ; the 
application should be allowed under 8. 115 of 
the Code. 

Per Beaman* J, — 8. 151 of the Civ. Fro. 
Code is intended to empower Courts to deal 
with their own decrees and orders and was not 
intended to give authority to superior Courts 
by way of conferring supplemental jurisdiction 
to that conferred by 8. 115. ” Bhausing Ragho 

Ohagaolram Harchand, 20 Bom. L.R. 348 
-43 B. 863-46 Ind. Gas. 652. 

. Beaman and Heaton, j.t. 

(11) Order made by District Judge in 
administrative capacity — Bengal Civil 
Courts Aet (XII of 1887), 8, dB—Chvem~ 
ment of India Act, 1915, 8t 107. 

The High Court, cannbt under B. 107 of 
tht Government of India Act, 1916, set aside 
an order made by a District Judge under 
8* 88 el the Bengpl Civil Courts Act. 

An order made by a District Judge under 
8. 88 of •the Bengal Civil Ccrarts Aet, in 
his, administrative capacity is not clothed with 
a judicial character, mereH because It is based 
on evidence taken by him, /r re Itol 
COlUidlU 0«ptS. 87 O.L. J. 477. 

MOOKEBJEB and Bbacaoboft, JJ. 


Sevtsloa— (Oolifinasd). 

• (13) High OourVa power of reotsiofii^Otih, 

Pro. Code (Act V of 1908), 8. 115-^dkwsrfl^ 
ment of India Act of 1916, 8* ItH— Differ- 
ence of opinion in a Divisional Bench in 
disposing of a Buie— Appeal under 8* 16 • 
Letters Patent, if Iks, 

J[iadgment-debtor whose two-thirds share of 
a putni was sold in execution of his landlord's 
decree for rent and purohased by the owner of 
^he remaining one-third of the putni applied to 
have the sale set aside under O* XXI, r. 9(1, 
alleging, inter alia, that the value of the pro- 
perty sold was deliberately under-estimated and 
the property sold at an inadequate value. The 
Munsif upheld both objections to the sale and 
sot it aside, but the District Judge on appeal 
restored it holding that the value fetched was 
not seriously inadequate. To this oonolusion 
the District Judge was led by assuming that 
what was sold was only one- third and not two* 
thirds of the putni and that the parobaser was 
a stranger. On en application for revision, the 
Judges of the Division Bench (N, R, Chatter j$a 
*and Mullick, JJ,) differing in opinion, the order 
of the senior Judge setting aside the order of the 
District Judge and remanding the ease prevailed. 

Held, per curiam, — That a further appeal lay 
under 8. 15 of the Letters Patent : 

Held (by the majority. Teunon, J,) contra, 
(affirming Mullick, J,) — That this was not a ease 
for interferenoo in revision, for, although the 
Distriot Judge made a grave mistake of fact, 
the failure of justice was not due to a fault of 
procedure such as is contemplated by 8. 115, 
ol. (c) of the Civ. Pro. Code, nor was it a ease 
for interferenoo under 8. 107 of the Government 
of India Aofc, as this mistake oould have been 
corrected by an application for review. 

Per Teunon, J. (agreeing with ^7. R, Chatter- 
jea, J,). — The District Judge having in this ease 
set himself to value not the property sold but^ 
an entirely different properly the error was not 
one of fact only and the High nour|Abould 
interfere (a). Komar Chandra Klihore Roy 
Choodhury v. Baiarat All Chondhory, 33 0. 
W.N. 627-14 Ind. Cas. 763-27 C.L.J. 418 
(P.B.). 

Sanderson, c j., Teunon and Walms* 

LEY, JJ. 

'Befertneea (a) 15 C. 446 ; 41 C. 833 (838), ' 
B. 

(13) Civ. Pro, Code, 8, yi5— Rspietc— Dts- 

cretion of lower Court— Revision— High 
Court, power of, * 

* The High Court cannot interfere in revision 
with the discretion of the lower Court as to 
whether it should or should not review its 
judgment. Bhabailndha Haider y. Keiab* 
Chandra Qalder, 40 Ind. Cas. 463. 

FLBTOBBB and NBWBOULD, JJ * 

•• 

(14) Cto. Pro. Code Uel V of 1908). 8 . 116 
—Li^Oen Aet (IX of 1908), 8. 8 ami 
8cft. I, Art,. 80, 81— BamaflM /or n<m> 
MieMiry ty earrUr— Point of UmUaBo* 
taikm only <n rovirioft poUtiott—Jh* 
mataridl frrsgulartty on the part of ika 
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^•Yiaioa— 

appelladi Oouri «n not dimimng iht 9Uit 
as /ims-6arr0d. 

8. 3 of the Limitation Aot doel not lay the 
duty on appellate Courts of dismissing suits 
filed out of time in the original Court. An 
appellate Court oannot bo said to have aoted 
with material irregularity in not adjudioating 
on a plea of limitation which bad not been 
pressed before it. Bvltlih India Steam 
IfavIgatlOQ Company v. Huiiain Katim Sbett, 

Ind. Cas. 5dG 
Phillips, j. 

References 8 B. 636 ; 3 L.W. 176. F . ; 22 
O.L J. 589. Dist, 


(16) Bengal, andAsnam Gxvil Courts 

Act (XII of 1887), 3* 33 — Order under the 
section — Administrative order High 
Court's power of superintendence — Inter ter- 
ence by High Court — Government of India 
Act (6 and 6 George V, e. 61), S» 107. 

An order under S. 33 of the Bengal Civil 
Courts Aot, 1887, is not an order which oan l)p 
set aside by the High Court under 8 107 of the 
Government of India Act, 1916. The Distiiot 
Judge when he ezeroisea the power vested in 
him nnder S. 33 of the Bengal Civil Courts Aot 
is not a Court subjeot to the appellate jurisdic- 
tion of the High Court, as the order made by 
him is made by him in bis administrative 
capacity, la re Atol Chandra Onha, 42 Ind. 
Cas. 619. 


MOOKBRJEE and BBAGHOROFT, JJ. 


(16) Serving notice of the date of hearing on 
eouneel^ Sufficiency . 

Where a party engages a counsel and the 
notice of the hearing date was served upon the 
counsel, held that the notioe sufficient. Beni 
Ifadho V. Kanhalya Lai, 43 Ind. Cas. 481- 
4 0*L.J. 561. 


l^ANDSAY, J.O. 


(16-al Interlocutory orders, Interference with, 
in— Cfy. Pro. Code (Act V of 1908), 5. 115. 

B. 116 of the Code of Civil Prooedurei 
authorises the Court to oall for the record of any 
case, which has been decided, but where there 
has been no decision and the oase is still pending, 
interloootory orders passed during the course 
of the hearing cannot be made the subjeot of 
revision, unless^ those orders have the effect of 
determinidlg the oase, so f'lr as the party 
apply in&f or revision is oonoerned. or oonoludiug 
the claim otherwise in a manner not open to 
appeal. BvlJ India Bahaduv Singh v. Deputy 
Commlsstoner, Kherl, 47 Ind. Cas. 676. ' 
STUART and EANHAIYA LAL, A.J.OB. 


(17) Civ. Pro, Code, 8. 116, O.XXl, rr, 91, 
99-^GQvermnent of India Act, 1916, 8. 107 
Order setting aside auction sale without 
notioe to persons holding orders Jot rateable 
dMtHbutim-^Order caneelling sale if binds 
loiter persons-^Ocurt passing order that 
(ksy are not bound if Oommits error relating 
Id iurisdiUiiM fo intertoronee of 

Sigh Court, 


Revision— (OonfiHBdd)^. 

where an anotfon-purohasei app^ing to have 
the sale cot aside under G. XXt, r. Civ. Pro. 
Code, fail to make pattie| to the prooeeding« Uie 
* persons who had obtained orders for rateable 
distribution o! the ac^e-proceeds prior to the 
application for the oaueellation of the sale and 
got an ordpr canoelling the sale apd subse- 
quently on the motfon of those persona the 
Court held that they were * persons affected ' 
entitled to notioe under O. XXI, r. 92, Oiv. 
Pro. Code, and no notice having been issued to 
them, they i^re not bound by the order setting 
aside the sale. • 

Held (on an application to revisd the latter 
order) that there was no question of failure to 
exercise jurisdiction vested in the Court by tiaw 
so as to oall by interference in revision. *, 

Obtler > — The persona who have obtained 
orders for rateable distribution prior to an 
application for setting aside a Court sale would 
be parties * materially affected ’ by the applica- 
tion within the meaning of O. aXI, r. 92, CiVt 
Pro. Code. Komandnr Srishnamaohavln v. 
Danoji Rao. ,36 M.L.J. 604-8 L.W. 692»>34* 
M,L.T. 482 -(1918) M.W.N. 716. • 
abdub Rahim, j. 

(18) Interloeutofy orders of Revenue Courts 
in suits from final decree in which appeal 
liea-'Revision of such orders*, if can * he 
mads by Revenufi Board or only by High 
Court — Madras Estates Land Act, 1908| 

8s 192. 206— Cfv. Pro, Code (1906), 8, 116. 

O. XXII, r. b~^Legal rspreuntOiwe, 
Dispute as to^Duty of Court to decide 
such dispute. 

Per Aylinq, J.— S. 206 of the Madiras Estates 
Land Aot relates, not to incidental orders in 
i suits, the final decision in which is appealable, 

! but to such prooeedings as are specified in Part B 
of the schedule to the Aot, as those in which 
no appeal lies (Nos. 12-30). It is not, and 
oannot be, intended to affect the reviaional 
powers of the High Court, in suits which are 
made appealable to the District Court and the 
High Court under Part A of the schedule. 

The High Court, not the BoArd of Revenue, 
has jurisdiction to revise an interlocutory order 
of a Revenue Court made in a suit under B. 77 
of the Madras Estates Land Aot. 

Per Kriahnan, J . — Even if the Revenue 
authorities should be considered to have co- 
ordinate jurisdiction with the Sigh Court in 
the matter, it is certainly more convenient and 
proper that the High Court, at least in order 
tp avoid the anomaly of a confiiot of decision 
in the same matter that might otherwise 
resultJEromb the Revenue authorities revieing 
orders passed in rent euits from the final duoree 
fo which an appeal lies to the Civil Court, 
should not in the egeeoise of its dlaoratlon 
leave it to the Revenue autRoritiea to revise ilip 
order in quention, but should itsqlf exeroiee Its 
jutisdiotion in the matter, tbou^. If a party 
has already eleotedrhie remedy by amyfiig tp 
the Revenue aathorities under 8> ^ 

Aot, it may be a question whether lutetereuoe 
*underB, 115f Oiv, Pro. Code, shPUia not be 
refused by the High Odutt (B>, 
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ttevitloii— 

A fievenud Ooutfe, }d a suit under 8* 77 of 
the Batatea Iiand Act, added the widow of the 
deoeaaed plaintiff as •hia legal representative,^ 
dismiaaing theolaim of the deceased’s lather,* 
setting op a will of the deoeaaed, to be brought 
on the record wifihout*&king evidence on the 
ppEnt, as it was of opinion that the validity of 
the will being a very oontentious* matter, it 
might be left for settlement in another Oourt. 
JSM, in revision, that the Court was bound, 
undqie O. XXII, r, 6, Giv Pro Code, to 
enquire and determine, on the etidenoe which 
the rival •olaimanvs might adduce, who was 
entitled to be brought on the record as legal 
representative of the deceased plaintiff (6). 
Paramaawaml Aiyangar v. Alamu Naohiar 
Amnwir, 36 M.Ij 683. 

Atling and Ebishnan, jj. 

Referenoea :-^(a) O.H P No. 946 of 1916 
(Unrep.), Dm. . 19 A. 198, Dhst (b) 39 M. 
1918 » 29 M L J. 506 » 31 Ind Oas. 81. R. 

(19) Provincial Small Cause JJourta A cl (IX 
of 18^), 8 96 — Ltmilaiton, question of — 
High Court's power to interfere. 

Held, that the High Court ezercising juris- 
diotion uhder 8 95 of Act IX of 1887 is not 
precluded Icom interfering with an erroneous 
decision on a question of limitation. Hadho 
flloghv Badll Singh,* 91 O.C. 139»46 Ind. 
Oas 804 

Lindsay, j o. 

References 13 A. 977 , 15 O 0 319, iZ ,39 
0. 473 , A. 139 , 3 O.L J. 714, Dist 

(20) Wrong dcctston that restoration petition 
was barred by limiiation^Such decxeion if 
error m exercise of jurisdiction -8. 115, 
Cfv. Pro. Code (1908). 

Held that an error be it of law or fact, alleged 
to have been committed by a Subordinate 
Court in deciding that a petition for restora* 
tion was not barred by limitation was not an 
error in the exeroise of junsdiotioo under 
8t 115, Giv. Pro. Code (1908) Thotu Lai Oboie 
Y Oanoarl Sahu, 3 Fat. L J. 376. 

Roe and IMAM, JJ. 

(91) Application for revision against appcl 

late decree presented within time-^Conversion 
of such applicatim into second appeal memo 
randum long after time — Extension of time if 
claimable '^Dimitatwn AU, Ss 3, d Reial 
Singh Y. Shadl, 9o P R 1917^174 P W.R. 
1017»13 P.LB. 19I9»43 Ini Oas 317 See 
Fmal Part, 1917, Col 818 • • • 

(92) Punjab Cowls Act (III of 1914), •Ss 
41, 43, 4i^^Application1orceriif(jcateunder 
8. 41 {3)-^Refusal of by District Judgg-^ 
Order^tf open to revision. , 

Where a District Judge erroneously refused 
to grant a certificate for* second appeal under 
8. 41 (8) of the Punjab Oofirts Act oq the ground 
that no question of ouatom really arose, held 
that the order was open to revision under B, 44, 
PiloJab Courts Act, as the lower appellate Court 
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&iled to exeroiae a juriadiotion vested lU it (a)*. 
Sarnp Singh y. Munammat Jovahrl, 18 P.B« 
1918-44 Ind. Cas. 739 
BCOTT-BMITH. J. 

References (a) 68 P.L R 1916, F . ; 6 F.Ri 
191X» Hiat. 

(93) Civ. Pro Code (1908). O. XXI. r 68 and 
^ 8 151— Properly ordered to be sold under 

mortgage dect ee~-Applicability of 0> XXI, 
r. 68, thereto'- Jurudiction of Court to 
entertain application claiming right to such 
property — Unnecessary attachment. 

Oiv. Pro. Code, O XXI, r. 58, apgliea only 
to attachments in execution of a decree bat do^ 
not apply wnere the property in dispute ts^ 
directed to be sold under a mortgage deoree 
notwithstanding the fact that there has been 
an unnecessary attachment. In such a ease, a 
Court has no jarisdiotion to entertain any 
application for claim or to pass any order upon 
it, and if it does so, the High Court will intei- 
sfere under S. 115 notwithstanding the* provi- 
sions of S. 151 of the Civ Pro. Code Rataii 
Lai y. Bala Parshad, 58 P R 1918—113 
PLR. 1918-33 PW.R. 1918-44 Ind. Oas. 
986 

Leslie Jones, j. 

References B. 516, i2., 18 B. 98; 14 0. 
631 , 18 Ind. Oas. 916, F. 

(24) Civil casea-'Act XIX of 1841, Ss 3 and 
A— Order passed without jurisdiction^ 
Material irregulariiy-^Remedy by sutf'— 
Revision refused. 

The petitioner applied for revision of an 
order passed under B 3, Act XIX of 1841. Ha 
at the same time filed a regular suit to reoovex 
possession of the property of the deceased. 
The order was passed by the Additional Distrlot 
Judge and it was oontended that the Court had* 
acted withoui jurisdiction, inasmuolp^s the 
case had not been made over to him for dispo- 
sal. It also appeared that the provisions of 
Ss. 3 and 4 were ignored by the Court and it 
was pleaded that the order was therefore bad in 
law. 

Held, that although the lower Court had no 
jurisdiction to oass the order and bad commit* 
ted material irrogul irity and there werel^ 
grounds for interforence, tbe^revision must oe 
rejected on th ^ ground that rwi onlv (hi 
petitioner bad anothe* remedy open to him 
b It that he had already availed hilUBelf of it 
«by institutiDg a suit for the property in qoea- 
fi 9 n (a). Oanga Sabal v iBabu Lai, 31 P.L. 

I B 1918-72 PR 1918-148 P W. R 1918- 
- 46 In 1. Cas 589. 

BupADWAY. J. 

References —15 P.R, 1901 S C 80 P.L R. 
1901, F ; 38 P.R 1917 ; 7 P K 1904 ; S.C. 
37 P L.R. 1904 , 138 P.R 1 JOG . IX P.R. 1916, 
17 P L K 1916 ; 6 Ind Cas 699, 34, 929 ; 10 
M. 68 ; 24 M. 361 , 12 M. 341 S 7 B. 341 ; 8 
P B. 1903 , SI P.L R. 1903 ! 89 P.R 19061 
199 P.L R. 1905 ; 138 P.R. 1906 ; 119 P.L,S» 
1^08 ; 66 P.R. 1915, R. 
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(96)'^ Punjab Courts Act (III of 1914) t 8* 44*-* 
Civil caBBB^Interlocutory order-^Bmand 
order under 0. XLI, r. 35. Ctt). Pro. 
Oodd— * Case *— * Decided.’ 

It is UDdec very ezooptional oircomataaoeL 
that the Ohiei Court will interfere in the ezer> 
else of its revisional jurisdiotion with idler* 
loeutory orders (a). 

The appellate Court, having reversed judg*^ 
ment of the trial Judge on a preliminary point,* 
is under no legal obligation to remand the oase 
for re-decision* OopI Mai v. Iihar Dai, 68 
F.L.B. 1918-134 P.W.R. 1918-46 Ind. Gas. 
564. 

^ SHAH Din, j. 

Be/erencea;— (a) 26 P, R. 1917—31 P.W.B. 
1917-40 Ind. Gis 1008, P. 

(26) Punjab Courts Act (III of 1914), 
S. 44— -Ctoil cases --Question of iflw— 
Application of wrong arttcle of Limitation 
Act — Limitation Act (IX of 1908), A^t 83 
—Contract Act (IX of mi), S. ip-Suil* 

, by commission agent against principal, 

A suit by a oommission agent against his 
principal is governed by Art. 83 of the Limita- 
tion Aot. 

* A case falls within the purview of S 44 of 
the Punjab Courts Aot, when it can be shown 
that a suit has been erroneously held to be 
either within time or barr^^d by limitation 
owing to the application to it of an article of 
the Limitation Aot which cannot apply to the 
facts (a). 

The contention of the respondents had no 
force that the relationship in question termi- 
nated when the goods were sent by the 
plaintiffs to the defendants and a demand was 
made by plaintiffs for prioe of the goods sup- 
Dlied (5). Firm of Barb DiaMihar Dai y. 
%aYl Dltta Hal-Oordhan Dai, 59 P.L B. 1918. 

B^riOAN, C J. 

References : — (a) 39 G. 473 ?nd 20 A. 78, B. i 
(5)23 PR. 1915-40 P.W.R. 1915-30 Ind. I 
Oas. 731, B. 

(27) Decree based on arbitration award-^ 
Material irregularity affording ground for 

* revision of decree ^ nature of. 

A revision lies against a decree based upon 
an arbitration av^al on the ground of material 
irregularity, yet that material, irregularity 
nust have reference to the proceedings of the 
tower Court and not to those of the arbitrators. « 
JUtoh Din V. Muhit Badihah Begam, 90 
P«W«B« 1918-45 iTid. Cae. 647. 

BOOTT-SMITH, j. 

Reference 92 P.B. 1918. , 

(28) Civ. Pro. Code {Act V of 1908^, S. 115. 
0. XXIII, r. 1—** Sufficient grounds^*' 
meaning of^^Permsesion to wiihd¥bw suit 

liberty to bring fresh one— Bevision, 
whether liesc 

Seldf that, an order pAMd under O. XXIII, 
c 1. OiY. Pro. Code, giving tha plaintiff 
permiasiho to withdraw the suit with liberty ter 


Ravltfgn— (Oontimied). • 

bring a fresh one, is open to iulerferenoi by 
the High Court in revision. * 

, The words ** euffloient grounds ** in 0. XXin> 
V* (9) (5). Oiv. Pro. Code, are ejusdem generis 
I with the defect refeerefi to in r. 1 (2) (a) of 
I the Code, so that permission to withdraw a suit 
with liberty /o bring a afresh suit oannot ba 
granted except on grounds which are of tips 
same nature as the grounds speoified in ol« (a) 
and that non>regietration of a sale-deed on 
which the suit based is a ground of this 
nature. MifniBi Lai v. Qhhabll Dai, 117 
P.W.B. 1918-46 Ind. Gas. 181. 

BOOTT-SMITH, j. 

References 41 G. 632 — 26 Ind. Cab. 203, 
dissented from ; 26 Ind. Cas. 67— 1 L.W.« 726 
-16 M.L T. 253-27 M.L.J. 480-(l914) M. 
W.N. 833 ; 35 Ind. Gas. 843 ; 14 Ind. Gas. 33 
-16 0.LJ 103-16G.W N. 1027 ;30Ind Cas. 
351-2 O.L.J. 461 ; 44 C 454-26 O.L.J. 456- 
39 Ind. Gas. 969 , 25 G.L J. 454-39 Ind. Gas. 
Oas. 963, F, 

* ¥ 

(29) Interlocutory order-— Appeal from final 
decree competent-^ Material irregularity— 
Wrong decision^ whether illegal egsercise of 
jurisdiction —Civ. Pro. Code (Act V of 
1908), B. 116. 

Beldt thaii a Court thpt has decided a suit, 
over which it had jurisdiotion, cannot, only 
on the ground that it has arrived at a wrong 
decision, be said to ba\e ezeroised its jurisdio* 
tion illegaliy or with material irregularity (a). 

Held, also, that the Chief Court will not 
interfere with an interlocutory order ntade in a 
suit, over which the trial Court has jurisdiction, 
when an appeal is allowed from the final decree, 
or the applicant has another remedy open to 
him whereby ho may obtain the relief sought 
by him. 

Id a suit for recovery of money due on 
aoonunt, the trial Court overruled the plea of 
the defendants that the award set up bji^him 
operated as res judicata. The defendants 
moved the Chief Court in revision ; 

Held, that the order was not open to revision, 
inaimuoh as an appeal would lie from the final 
deoree and the defendants would be entitled to 
impeach the decision of the trial Court on the 
question of res judicata as well as on other 
points (6). Louli Dreyfui ft Oo. v. Kbillo 
Ram, 120 P.W.B. 1918-46 Ind. Cas. 169. 

Bhadi Lal, j. 

Ref erencBS 11 C. 6—11 I.A. 287«4 
Bar P.C.J, 55P, B. .(6)51 P.B. 1699 and 81 
P.B. 1902, F, • 

(301 Proper grounds for, what are— 'B. II61 
Ctv. Pro. Code (1908). » 

The question fox consideration in oases 00 m- 
iog up for reviefon resolves itself into this 
Was the method irregiplsr by which the coft* 
olusionsof fact arrive&or of law was arrived at? 
If the J’udgetarrives at a conclusion of law or ot 
fact without having considered the law or a 
material part ot the evidence, or ^ mieiiltdee- 
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of pleaders or witnessefi. the method of arriving 
at snob oonolOeion is illegal and Hrregtriar and is 
a ground for revision * provided the irregularity 
ie maierial and the petitioner has sufiered an 
nljory thereby Gorldot Bagla ¥. Rookma- 
oand, 9 263«-47Ind Oas. 781. 

• TWOMBT. 0. J and ORMOND, J. 

Aefersttces 32 O.W.N 50 (P.O ), Expl l 2 
IiB.R 833,Appr. 

(Sli Consent order for taking accounts^ 
Appheatton to bring formal oMer into con- 
formity with judgment-^ Annulment of swoh 
order, if valid — Beoiston of order of 
•annulment^Oiv, Pro* Code (1908) Ss, 162 
• and415 

' Upon an apphoation to bring a lormil order 
of ooneent for the taking of accounts by commis- 
sioners into conformity with thr judgment, 
a District Judge set it aside Held that the 
District Judge had acted without juried loLion 
in annulling the oonseot ?rder iti such inapph 
ioation and that the oonjcnt order ^lould be 
restored ^orldat Bagla v. Rdokmanand. 9 
L B.R. 263»471nd Cas. 781. 

TWOMBT, C J, and ORMOND, J. 

Heferencis —92 C W N 60 ; 2 L B R. 333, 
Conu, 27 OJj.J 418, Disappr, 

(32) Lower Court’s decision erroneous in law 
—High Court’s interfersi oe declined See 
CABBIBRS AOT (III or 1865), No. 3, 27 0 L.J. 
294. 

(33) Civ. Pio Code, B 113 — Onota 
Nagpur Tenancy Act, S 217 — Powers of High 
Oonrt— Revision, Bee C P. ACT VI OF 
1903 (OhotaNaqpob Tenancy), N). 3 48 
Ind, Oas. 933 

(84) Defendant’s appeal dismissed as not duly 
presented — Gross objections filed by defendant 
in plaintiff’s appeal — Diaraissal of cross objeo 
tions —Defendant ’a right to file cross objections 
— Defendant’s remedy 8eo Appeal (SECOND 
APPEAL), No. 16, 90 P R 1918. 

(86) Direction to re hear a dismissed cross 
appeal at the hearing on a remand See 
APPEAL (SECOND APPEAL), No 21, 62 

PL.R 1918. 

(86) Direction to sell pi'^perty not under 
attachment before first attaching it— Direction 
one without jurisdiction and liable to revision 
See ATTACHMENT BBFOBE JUDOMLNT, 
No. 1, 46 0. 780. 

(37) Omission to bold enquiry on application 
to enter satisfaction of deoreqr-A*llowinfi;, apph 
oatian to be withdrawn— Material irregularitv 
in ezarqiae of jurisdiction— In justice a ground 
lor revision— Oiv Pro. Code, O XXI, r. 2, 
B. 116 See BURDEN OF PROOF, No. 7. 36 
MIi.J. 268.^ 

(88) Application to set aside eo: parte daocee 
—Plaintiff held by appellate Oourt to be bound 
bo show defendant’s knowledge of decree— Error 
Df appellate Court in so bolding e&bjeot to 
Favision. Sse Burden of Proof, No. io.« 
U6 P.W.a, 1918, 
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*(88*a> See Civ. Pro. Code (1908), 8. 116. 

(89) Anofdier remedy open to applicant*^ 

< Revision if permissible— Conditions for revi* 
Biun. Ses CIV. PRO. CODE (1908), No. 368, 
16A.L.J 150. 

(40) **Matter decided witlim jurisdiotion of 
Court— But oonolusion erroneous— No revision. 
Bee ClV FRO. CODE (1908), No. 344, 16 A.L. 
J.*438. 

(40*a) Dismissal for default, Order of, appli- 
cation to set aside under Oiv Pro. Code (1908), 
O. IX, r. 9, Summary dismissal of, with 
reoordiug evidence— Revision of, under Oiv. Pro. 
Code (1908). S 116 See ClV. PRO. CODE 
(1908), No. 260 a, 22G.W.N. 671. 

(41) Partition suit— Profits pciot. to plaint 
and alter it— Failure to give clear notice 

I regarding enquiry it. to profits after filing 
' plain.. See ClV. PRO. CODE (1908), No. 170, 

I 43 Ind Gas. 458. 

* • 

(42) Return of plaint for proientation to 
I proper Court — Long delay of plaintiff in filing 

revision petition — Effect See CiV PRO. 
UODE (1908), No. 161, 43 Ind. Gas 470. 

(43) Interlocutory orders — When can be 
intorferod with in Bee CiV PRO. CODE (1908), 

{ No 152, 43 Ind Cas 684 

(44) Plaintiff and defendant nresant m 
Gout —Non pcoBPoution of case by plaintiff'* 
Dismissal for default "-Rejection of ipplioatioo 
for lejtoration — Bejeotion if nob failure to 
ezorciEO junsdiol ion justifying interference in 
revision. See OIV. PRO CODE 11908), No. 269, 

3 Pat LJ 366. 

(46) Company oeing pHintiff in suit — Appeal 

or revision arising from such suit — Leave of 
Court onneoes-ary See COMPANIES AOJpCVII 
OP 1913) No 3. 32 P L R. 1918. ^ 

(4b) Costs of appeal not considered by lower 
appellate Court — Jurisdiction not exercised— 
Revision lies agtinsu failure to so consider. See 
COSTS, No 4, 8LW 219. 

(47) Revis on during interlocutory stage— 
Powers of High Court. See COURT FEES, 
No 1, 44 Ind. Ga 891 

• • 

(48) Disposal of suit on point taken by 
appellate Judge — Illegality— Reviaitm. Bee 
DOCUMENT, No 1, 43 lad. GaS 488 

Decree firing dtte jFoc payment of 
money— Farther provision thit suit be dis- 
missed if money not paid on fixed date— 
Refusal of Oburt passing decree 1 1 pztond time 
—Revis on, if lies See ENL^RO SMENT OF 
TIME, No. 1, 16 A L J 625 
• 

(60) High Court, Interference by, in — 
Guardian, Appointmant of, Error in, Oa 
ground of— Qiv. Pro Code (1905), S 115, 

0 XXXtl, r. 4 (2) See GUARDIAN AND \ 
Minor, No. 4, 46 Ind. Qas. 816. 
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(61) Belaj’ lo applying for permiesion tb 
oonlinae suit under Oiy. Pro Godo» O XXII, 
r 9, Ezouse of, by lower Ooart— Delay m 
applying for review, Exause of lower Oourt— 
High Court if will interfere with disocetion so 
ezoUBiDg See HINDU LAW (RBVEBBIONEBS). 
Ho 6. (1918) M W H. 868 

(63) Daoree modified by High Court in — Eze- 
outioD of decree, computation of time for B^o 
limitation act (1908), Ho 334, S3 C W N. 
168. 

(63) Suit erroneously held to be either within 
time or barred by limitation through applioa- 
tiOD of wrong article of limitation — Bevision, 
if lies. Bee Limitation ACT (1908), No 118, 
139 P.W.B. 1918. 

(64) Receiver appointed to recover property 

•—Suit by Beoeiyer to so recover— Adjournment 
of suit by Court pending trial of suit m which 
Beoeiver appointed — Refusal to exercise juris 
diction— Revision lies. See Becbiveb, No 6, 
8L.W.1136. . * 

(55) Giving false information to Cantonment 
Magistrate exercising small causes jurisdiotion 
on oivil side— Cantonment Magistrate as Small 
Causes Court sanctioning prosecution therefor 
—Power of High Court to mterfero See 
SANCTION TO Prosecute, No 3, 16 a.L J. 
931. 

(66) Parties to suit, Non-joinder of, Objoo- 
tion on ground of, i! oau be taken for the first 
time in. See SUCCESSION Oebtifioate, 
No, 3, 46 lod. Cas 648. 

(67) Gross under-valuation of one item in 
suit — Permission to withdraw olaim if can be 
given— Grant of permission if proper exercise of 
jurisdiction —Duty of Court See WITH- 
DRAWAL OF SUIT. No 8. 36 M.L.J 37 

(59^Jjeave granted in appeal to plaintiff to 
withdraw from suit with liberty to bring fresh 
suit — Power of High Court to interfere with 
this order in revision Soe WITHDRAWAL OF 
Suit. No. 6. 3 Pat L J 630 

Revival ot Suit. 

Stiff, rstitvaf o/— Ex parte decree, etiiinq 
aside oi — Fraud, speci/?c proof of — Parties, 
jpostlion of*--fiw Pro Code {Act V of 1908), 
O r 3~^Adju intent of svit 

A <mit 4)rought for recovery of arrears of rent 
and for eji cement, waj decreed tx parte The 
deferdaiiwh th^r^unon instiruted a suit tq set 
aside the ex parte deoico on he ground of fraud. 
The Bpeoiho fnud ] wa'> to the effect that 
the plaintiff agreed on rco ipt of R-t. di from 
the defendants to withd*- w from the suit, but 
that he bad not intimated arrangement to 
the Court and had, oa i\ j other hand, taken 
advantage of the abaem c c I ti. e d fe idauts to 
Booure au ex parte decree against fhem. This 
allegation was fully estakl«^ Led tnJ iho ex parte 
deoree was set aside nti the ground of fraud . 

JBMt that the original suit was revived by 
the setting aside of the ex parte decree, ,, the 


Revival of Salt— (Cof|oi«dsd). 

parties restored to the position they ocMiupisd 
on the day the ex parte decree was made, and 
the arrangement between the parties, ne4aely» 
'that the plaintiff do withdraw from the suit, 
should be carried into ^effect by a decree under 

0 XXIII, E 3 of the Cede of Civil Froogdnes, 

without fro9h investigation Mlitarinl Dael y 
HohendraHath Kar, 38 0 L J. 168 » 47 lod, 
Cas. 635 ' 

Mocker JBE and Walmsley, jj. 

Reference —2 C 184, F, • 

Right of Salt • 

(1) Special Manager of Court of Wards ^ues 
on behalf of ward and nihers'^Whether 
entitled to maintain suit— Purchase at omc-'' 
tion sale-^Profits to accrue from Hate of 
sale. 

Where the Manager of the Court of Wards 
brought a suit for the recovery of profits of 
lands on behalf of bhe ward and in a way as 
trustee for persons who were not wards of the ^ 
Court, held thpt the defendant cannot resist the * 
suit ou the ground that the ward das not the 
sole owner of the land and as such the plaintiff 
was not entitled to bring the suit. 

Where lands are purchased at** a Court* 
auction, the profits accrue to the benefit of the 
auction purchaser from the date of the sale and 
not from the date dn which mutation was 
obtained Hashmak All v The Special Mana- 
ger of the Court of Wards, 45 Ind. Oaa, 348. 
LlND&AY, J C. 

(2) Alien enemy, of— Suspension ^of, owing 
to war if a disability under S. 9, Limitation Act 
(1908) 8 9— Disability and inability, Differ- 
ence between — Limitation Act, S. 16, applies 
to judicial orders or lujunotions, not to Royal 
proolamption See ALIEN ENEMY, 47 lod. 
Gas, 123 

(3) Execution of promissory by two persons 
to plaintiff — Piaintiff being benami for one of 
fho two executants — Right rt pUinliff to 
sae ezeoucaots See BENAMI TRANSACTIONS, 
No 6, 34 M L T. 502 

(4) Templr— Open for public worship— Proper 
administration of viust—Who may sue. Sea 
OIV. PRO. CODE (1908), No 133, 45 lua. Oas, 
213 

(5) Judgment obtained by false evidenoe 
and Bupprtes'op of evidence- Suit to set aside 
such decree if lies Sec JUDGMENT, No. 3. 
34 M L J. 090. 

(6/ Right* to ehforce forfeiture of leafe— 
Trauefer of s ime if valid. See LEASE, No 4, 
Sb Bom. L R. 767. 

(7) Death of residuary legatee of testatrix 
alter making application for grapt at letters 
with oooy of will annexed— Right to sue, if 
survive*! to son of speh logatae See LETTERS 

01 ADMINISTRATION. No. I, 46 C 863 

V 

(8) Alien enemy’s right to sue on promissory 
note, if suspended during war. Bee LiMITAr 
TION AOT (1908), No. 27, 38 O.W.N. 167. 





(9) 0a0llitmtOKy ioii by true daily worshippet 
^B«l^nNlifatyai|va iutt» if lies. Bee Maho- 
HB(DAN tidW (WAKf ), Ho. 4, 33 C.W.Hi 115. 

(i0> OoUeotion by ageoi of money due to 
talplutiil prinoipal-^Death of agent while 
td<M|py still in his owif hands--Bight of prmoi- 
pal to ooQtinue suit against reprefipntatives of 
deoeased aaent. Bee PBiNOiPAL AND Agent, 
Ho. 1, 38 0.L.7 492. 

(Ul Insolvent’s right to rue after adjudioa- 
iioif before Official Beoeivet’s intervention. See 
FBOVINOIAIi INSODVENOY act, Ho. 7. (1916) 
M.W.H. !I89. 

(13) Mother if oan sue for deolaration of 
legitimeoy of obild. See BPBOIFIO BELIEF 
AOT,»Ho: 91, 33 C.W K. 171. 

(13) Debt assigned by assignor before obtain- 
ing suooession oertifioate— Assignee if oan sue 
to recover debt without oertifioate in his own 
name. See SUOOESSION Obbtifioate AOT, 
Ho. 4. 35 M.L J. 666 

(14) Suit for rent by purohafer in name of 
vendor after assignment — Bait if maintainable. 
See VflNDOB AND PUBOHASBB, Ho. 6. 40 Ind. 
0as.506.» 

Bight of 4fay. 

(1) Suit for doelareltton of rtghi of way^ 
Whethor it ta necessary to locate t^ exact 
position or to show whether any definite 
track was used^Pla%nttff to establish the 
termini from and to which the way runs 
•^Plaintiff to enjoy the right tn the way 
pointed out by owners of servient tenement 
—If not, the nearest routes 

In a suit for a deolaration of the^ plaiotifi’s 
right of way, it is not neoeseary to locate the 
exaot position in which the way was enjoyed 
over the compound of the defendants, nor is it 
necessary to show that any definite marked 
pathway over the compound was always used. 
If the plaintiffs establish the termim from 
which and to which the way runs, the plaint 
iffs would bo entitled to have the right of way 
and that right would be enjoyed in the way 
that the owners of the servient tenement point 
oat as being the track over which the way 
should be enjoyed ; and if not, then the plaint- 
ite would be entitled to enjoy the way by the 
nearest route. Iiakhi Kanta Roy v. Raj 
Ohandva Shaha, 93 O.W.H. 932-46 Ind. Gas. 
874. 

PLETOHEB and 8HAMSUL.HUDA, JJ. 

Beferenees i— Wimbledon land Puiney Com- 
9 fiolis Oonseroaiors v. Dixon, (1676) 1 Oh Div. 
869| F. ; 43 C. 164, Bxpl. 

(3) Public right of way through private field 
—Origin of such right— Dedication to pub- 
lie—FJots evidencing dedieittonS, 34, 
Basements Act* . 

A public right.of way oan exist through a 
pflyata dsid« It is not an easemeiA. Pnblio 
rblAle pi Why originate from a dedioation to the 
by tbs owner of the soil over whioh they 

4T 


Bight of Way-*-"(Cofie{ttdsd). 

pass. Dedication may be inferred If it he shan 
that the pnblio have used a way for a long tImH 
to the knowledge of the land-owner and wlw 
out resistance by him. 

Under the principles recognized in iUnsIraJ 
tiou (a) to 8. 24, Easements Act, whtn thi 
owner of the land renders a way impasSablCi 
the persons entitled to use the way may deviate 
from it and pass over adjoining land of the 
Owner, provided that the deviation is reasonabloi 
Laxman v Tnkla, 14 H.L B. 78-44 Ind. 
Oas. 868. 

Reference D.B. 9 Gb. ill, B, 

(3) Easements Act (V of 1883), 8s* 4, 13^ It 
and fie— Land, Meaning of— Easements 
Acquisition of— Evidence of user prior k 
statutory period, Admiaaibility of — * As of 
right,* Meaning of— Tenants of dorninam 
tenement, user by. Effect of—ArUfieteH 
structure — Easement over roof if oan bs 
• acquired— General right of eatemini fm 
sitting, drying clothes, etc , Validity of— 
Right of way, where delineation of path nm 
necessary* 

In disputes relating to acquisition of ease- 
ments, evidence of nser prior to the statutory 
period IS admissible. 

Artificial straotnres, such as, flat, masonry 
roofs, of shops, are land within the meaning ol 
that expression, as used in 8. 4 of Act V ol 
1882, and easements oan be acquired ovec 
them. 

Held, that the user of an easement witbonl 
any one’s permission and without interferenos 
on behalf of the seryient owner was user * as of 
right ’ 

User of the servient tenement by tenants of 
the dominant owner, who ooonpied the pre- 
mises, 18 , for the purpose of acquisition of an 
easement, as good as user by the d^inant 
owner himself. ^ 

Held, that a general right of easement to nsa 
a roof, as a place for sitting, or, as a plaoe for 
drying olotbes, or, for other purposes of this* 
nature, oan be acquired under Aot V of 1888. 

Where the area, over which an easement of 
way has been acquired, 13 small and the pointo 
of ogress and ingress are fixed, it is net neosB- 
sary for the Court to delineate the partionlar 
portion of the ground, whioh, persqns enjoying 
the easement are entitled to ufe. Qnneab 
Prasad v Khada Bakhsh, 31 O.C. 78-46 
Ipd, Gas. 685. 

, LINDSAY, J.O. 

(4^ Distinction between private and pnblio 
rights of way— Way of neoessity. Bee EA8B« 
BfENT, Ho, 3, U.B.R. (1918). Ist Qr., 65. 

Right to Sue. 

Transfer of a right to profits ol a village 
actually aoorued due an assignment of debt, not 
a transfer of a mere, prohibited under B 6 (s> 
of the Transfer of Property Aot (1883). Beg 
TRANSFER OF PBOPEBTY ACT (1889), Ho* 4-gt 
4^ Ind. Gas. 684. . * 
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Btparian pvoprtelor/ 

(1/ Bightp of, if entiiled only to oony watoc 
direot ^o lands — Right to store in wells — Irri- 
gation of riparian land— Government’s right 
to levy ce^-' See MAO ACT VII OF 1668 
(tBRIGATION GBSS), 7 L.W. 1. 

(3) Bight of, to middle of stream. See 
ALLUVION AND DlLUVION, No. 1, 33 O.W.N. 
S73, 

(8l Bight to supply of water from natural 
stream— If suoh easoment may be acquired. 
Bee Water No. l, 67 P.B. 1918. 

Blparlan Rights. 

Ordinary ^iahis of lower and upper riparian 
owners --Prescriptive rights, its effect on 
riparian rights. 

It is a Bound rule of law the riparian owners 
hBve rightq to make use of the water at the 
rivulet for pui poses of irrigation so long as that 
use 18 reasonable and natural. Put where the ^ 
riparian owners have established by presorip- 
* tion their rights to the exolusive Lse of the 
water for purposes of irrigating their lands, 
eituated in the lower village, the ordinary 
inoidenls n* riparian rights cannot bo applied 
in snob a ol^e. Rahablr Saha y. Ran Savan 
Saha. 44 Ind. Gas. 19. 

SlB ALT IMAM. J. 

River bed. 

Btver — Presumption — Bed of river — 
Grant uf land bounded by non navigable 
river— Grant, if inclttdes half of bed of 
river. 

Where a grant of land ib made in India des- 
cribed as ic.junded by non^navigable river, there 
*18 a presumption that the right of the grantee 
eztendh^ to half of the bed of the river and the 
on«8 of showing that the grant did not cover 
the bed ad medium filum aquae is on the 
grantor. BrI Rajah Yaiireddl v. Secretary 
of state for India, 35 M L.J. 159»(19I8) 
M.W.N. 662-41 M. 840-47 Ind. Gas. 606, 
(F.B.l. 

, Wallis, o.j . Oldfield, sadasiva 
AIVAR, 8PBN0BB and Bakewell, jj. 

Bcferences : — C B. 19 ; 6 M.I.A. 367 ; Gal. 
A.R. (1862). p. IGO ; 1 Hay, 426 ; 2 Hay, 
541, Mad^ S.D.A. (1858). p. 189: 1 M.H.G. 
356 ; 13 B.L.B. 216 ; 6 G.L.B. 97 ; 17 G. 814, 
3BIiB. 4;6B.L.K. 331:33 M. 46i; 
JffzpU 

RlwoJ l*ain. 

(1) Entry in, relates generally to anoestral 
property. See CUSTOMS (PUNJAB— 8UCOBS- 
«|ON). No. 6. 198 P.B. 1918. 

f9)k Entries in. Evidentiary value of— Speeial 
.oArim opposed to geriatal custom, Statement 
igi weight to he attedked to. See CUSTOMS 
fAR^SUQOlBSSlOR). Ho. 5 0, 3 P.CkB. 


Roof. 

Easement over, for sitting, drying otothas, 
if can be 'acquired. See* RIGHT* OF WAV, 
];fo. 3;^9IO.G. 78. 

Royal Proolamattom . 

Iiimitation Act (1908/, B. 15, appliei tO 
judicial injunctions or orders, not to. See ALIEN 
Enemy, 47 ind. Gas. 133. 

Baling Chief or Prlnoe. . \ 

Rtiif apatnitr-'Oto. Pro, Code (190^), 

Consent of Government of Induz requi^dp 
under, for maintainability of— Shit iHeii* 
luted without such consent— Jurisdinlion, 
Submission to, without raising e^ny objee- 
tion— Jurisdiction, Want of. Objection on 
ground of, if can be taken in appeal, ^ 

WWe a suit was instituted in a British 
Oourt against a Ruling Chief having sovereign 
powers without obtaining the consent of the 
Government of India as required by 8. 86, Giv. 
Pro. Code (1P08), and theB uling Chief submit- 
ted to the jurisdiction of the Court withoat 
raising any objeotion, it wps tOo late^co set up 
in appeal the objeotion that no authority bad 
been obtained from the Government of India 
prior to the institution of the suit, Ranlkya 
Bahadur v. Hashmat All, 46 Ind. Gas. 568. . 
Fletcher and Smitheb. jj 

Sale. 

(1) Nonpayment of part or whole of consi* 
deration— Effect thereof. 

Where parties enter into a bargain, for the 
sale of property of any nature, if the real Inten- 
tion is that the right to the property should 
pass, the igere foot of non-payment of part or 
even the whole of the consideration will not 
make the deed of transfer fictitious. The non- 
passing of the consideration ma/ often be very 
strong evideooe that thn deed was not intended 
to operate. Alamdar HossbId v. Moty Ram, 
16 A.Ii J. 454-46 Ind Gas. 883. 

BIOHABDB, C.J. and Banerji, ). 

(3) When complete — Execution of sale deed in 
regard to propet tv under attachment-^ 
Begistratwn sanctioned by ColUctor*-- 
Effect, 

The sale is not complete until the deed is 
registered, where registration was neoessary^ 

Where a sale-deed was executed in regai^ to 
a property under attaobment and the registra- 
tion of the document was sanotioned by the 
Oolleotor, before whom the ezocution proceed* 
ings woM traosf erred, held that the sale was 
not void. Parvatrao y. RamJI, 45 Ind. Oas, 
946. 

Batten a j.o, 

'Reference :-*-18 N,L.R. ISO, Appr» 

f8) Raoument, a sale or mortgage, Oonetrm^ 
tionof—OoneideraUon, Nan-paiffngni 
Effect of, on SdR. , 

Where a doenment is in the lom* 6f etn^ 
outright sale the defendant, the eHOtriasHt 
preolnded trim ehowing tiuilit was Bk 








^Oftg»ge ball 2i« i# ankitlfid to show the 
CKmeidesaieoii bM not been paid and he le also 
enittled to retain possesBion until be hbe 
been paid the balance of tbe oonsideration. 
flardiiiii Singh t. Vg. po Htu, 16 Ind. Oas. 
0?1. 

• Twohby, o. j. and Ormond, j. 

* (4) Breach of oonkraot of sale of floods by 
ifon-deltvery*— Measure of damages. S^e OON- 
1CBAOT AOT (IX OF 1873), Mo 60. 33 M L T. 

830* 


tele of 0oode—- (Oonefuded)* 

(4) O.I.F. contract— Parohaee of _ 

under, from a commission agent— AgenCi^ 

O.I F. vendor— Agonoy, whether stilt eub^ , 

— Goods purchased on piincipars behalf ta4ti 
his risk— Outbreak of war while goods ardlU 
tsaneit in an enemy ship— Loss, whether to hg 
borne by tbe agent or by the principal— Xodinfl 
Contract Act (IX of 18731 . S. 323— Agen^ 
between vendor and vendee— Bfiect of, on 0. a* 
F contract See PbinoipaIi AND AOBNlP^ 
No. 7, 36 M L J. 1S4. 


(6) Ofnetruction . of— Grant undertaken 
Waste Land Rules for fired term— Assignment 
6( udeApIred term by document without 
reser^tSon of right of renewal provided for in 
original grant— Renewal obtained by assignee 
on expiry of original term— Assignment if 
complete sale — Covenant for renewal if can be 
availed of by assignee for bis own benebl. Bee 
Grant, No. S. 9 L B.R. 268. 

(6) Of immoveable property — Non payment 
of purchase-money— Remedy of vendor— 
Delivery of possession, if necessary, to validate 
sale — Oral evidenoe. Admissibility of, to 
explain , document a sale or mortgage. See 
Transfer of property, No. i, 45 ind. Cas. 
.860. 

(7) Deed of, Vendee claiming title under an 
nnregisiered. Position of — Tre'ipasser— Eject- 
ment of— Vendee claiming <.i>la under a 
subsequent registered sale-deed Bee TRES- 
PASSER, 111 PR 1918. 

(8) Construotion of sale deed— Money left 
with mortgagee (or diaoharge oC mortgage. 
Bee Vendor and Purohaser, No. 4, 40 Ind. 
Gas. 361. 


Bale Certlflcate. 

Partioulars in. Correction of, with reference 
to boundarie*! given in plaint. Validity of. 
See Certificate of Sale. 46 Ind, Gas 908. 


Bale of Goods. 

(1) GIF. contract^Payinent against deli 
osrp of goods^Outbreak of war while contract 
efifi eX9CUtory~~Effect of war on crntract — Prise 
Oouft — Ivepomhilxiy of performance of contract 
'^Indian Contract Act (IX of 1879), S 66 
Vadho Ram Hurdeo Oass v 0 C Sett and 
B. R. Sett, 21 0 W N, 670^26 0 L J. 62»45 
0. 38. Bee Final Part, 1917, Col 827, 


(3) Agreement to purchase cases of Belgium 
wMaw glass — Contract a6 f — Goodsf shipped 
isC German ship at European fort shortly befpre 
break of war between England and Germany-^ 
Skip condemned ew prise-^War how far affects 
uuh ooniraet^^Purefianer'i liability to accept 

r de. B.*Thlvovavangtah v.*D. K Panla 
te»i 38M.L.J. 410<*48 Ind. Oas. 673. Bee 
Part. 1917, Ool. 887^ 

l^chase of goods by sampHa or after 
60-^Watranty of oommeroial quality if 
Bsc OONTBAOT AOT, No 64« 88 M. 



Sale of Minor’s Estates. 

See Mad. BBO. X OF 1831. 

Sale Proolamatlon. 

(1) Valuation in, Obfeetio i to, by judgment/^ 
debtor--- Order overruling objection, Appeid 
If lies from— Civ, Pro. Code (1908), 8. 4t# 
No appeal lies from an order of the exeoutbvg 
Court overruling the objection of tbe judgment^ 
debtor to the valuation in the sale prodamattoa 
^ put in by the decree-holder Bejoy Krlshilft 
Handy y. Dharneodra Krishna Oeb. 47 Ind** 
Cas. 512 

Fletcher and Shamsul Huda, jj. 
Reterences ‘—10 lad. Oas 371 , 14 0 L.J 88; 
16 OWN 194; 17 Ind. Cas 88»16 C.W.B. 
970, lelied upon. 

(9) Property to be sold, Value of, Mode of 
reckoning — Twenty times the Oovernmani 
Revenue, Validity of 

A Oourt’s order to leokon the value of the 
property to be put up for sale in ezeoution of B 
decree at twenty times the Governmetti 
Revenue is only a colourable pretence of ez4r- 
cising tbe jurisdiction vested in it by law to 
asoertain the value of the property and record 
it in the sale proclamation. Jaggarnath Per* 
shad y Ohitragopta Karain Singh, 3 IMt.L J. 
580. • 

ROB and JWALA PRASAD, IT. 

(3) Oiv Pro. Code (1908), Q, XXI, r 66* 
Under — Order setcliug terms of— Appeal if lies 
from b«e APPEAL (GCNBRAL^, No 28-6. 46 
Ind Oas. 564. 

e 

(4) Issue of, before disposal of objeotions of* 
judgment debtor— Validity See OlV, PRO. 
CODE (1909), No 333, 43 Ind.* Oas. 450 

(5) Rent wrongly stated m— Ren^ Reotovery 
of, at a higher rate, if precluded by. Bee 
Estoppel, No. 4, 46 ind. Gas. 474. 

• 

Sanotlon to Proseoote. 

(1) Tribunal constituted by Calcutta Jni^ 
provement Act (V of 19111 and Oalctfte' 
Improvement (Appeals) Act (XVIII of 19X1)1^ 
If mere body of arbitrators or Oeiirt oM 
under 8, 196, Crtm P»o. Code-^CoUrP ef 
Justiei 111 8 20, Penal Code— 8. tea* 
denee Act, 1872. . « 

The tribunal oonstituted by the Oaloi;ite» 
Improvemsut Act of 1911 oai^Roi be regarfpf 
simply as a body of arbitrators, but mm (dS« 
bo leottarded as a (jonrt tor the nOfneoss of 8/ life * 
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8aii«tloii to Froieeat 6 -^(Cont<nu 0 d). 

Crim. Pro. Oode. The word “ Court in 8. 195. 
OriiDf Pro. Code, has a wider meauiaf; than 
a “Court of Justioe " as defined in S 20 of the 
Penal Code and may inolude a tribunal em- 
powered to deal with a partioulnr m<tUer and 
authorised to receive evidence h^'inni; on that 
matter in order to enable it lo arrive at*a 
determination. Nanda Lai Gangull v. Khetra 
Mohan Ghoie, 45 0. 585^27 G.L.J. 463. 

GHITTY and 8M1THEK. JJ. 

References 17 0. 873 ; 22 C.W.N. 165, R ; 
97 B. 421, Not F. 

(9) Civ. Pro. Code (Act V of 1908), S. 115 — 
' Cantonment Magistrate exercising Small 
Cause Court powers-^Prosecution ordered 
by — Civil case — Revision. 

A Cantonment Magistrate, exeroising the 
powers of a 8mall Cause Oourt, ordered a 
deoree-holder to deposit diet money for his 
Judgment- debtor, who was about to be arrested. 
The deoree-holder oomplained to the Canton- 
tnent Magistrate that one Mul Ohand, Ahalmad 
of the Collector’s Court, had refused to accept 
the money which he had tendered. There 
was a report by the Cantonment Magistrate to 
the Collector, who reported that the deoree- 
lioldet’s statement was false and recommended 
his prosecution under 8. 183 of the Indian 
Penal Code. The Cantonment Magistrate 
thereupon sanctioned the prosecution : Beld, 
in revision, that the matter was of a civil 
nature and could not be brought up on the 
criminal side ; and, treating it as a civil matter 
it was impossible under 8 115 of the Civ. Pro. 
Code to interfere. Bam Prasad v. Emperor, 
16 A.L.J. 991. 

TUDBALL, J. 

« 

(8) dk^ordinate Judge" ^ order granting or 
revoking. Appeal fiom'—Crim. Pro. Code, 
a. 195 (7). 

Appeals from the order of the Subordinate 
Judge granting or revoking sanction to prose- 
cute lie only to the District Judge, irrespective 
of the question of the valuation of the suit. 
.Bhairo Praiad v. Harlhar Praiad, 45 Ind. 
Oas. 679»19Cr.L J. 631. 

SIB ALl IMAM, J. 

References :>-22 G. 487 ; 17 A. 51, F. 

• 

(4) Institution of false suit and obtaining^ 
decree— ‘Appltcaiton for sanction— Penal Code! 
8s. 193. 2LQ—Dectee not set aside— Petitidn, 
if maintainable — Revision— Cxv, Pro. Code 
(1908) 8. lib— Provincial Small Cause Courts 
Act (1887)f 8. 35 — Government of * India Act 
(1915), 8. 107 — Delay in applying fur sanc- 
Uon— Effect. Jogeshwar Peribad v, Ragho 
Miner 2 Pat. L J. 688 » 4 Pat. L W. 143 » 19 
Or* li J 146»48 Ind. Gas. 434. See Final 
Part, 1917, Col. 881. 

(5) Application for, Agreement to withdraw, 
Void as against publio polioy*— Contract Act 
!<1872), Ss. 16, 33— Non-oompoundable ofienne, 


SaDotloa. to Pfoaeen(e<«-(Cofi 0 fuded). 

Sanction to proaeonte, application for, Com*- 
pounding of: See AGBBBMB19T, 46’Ind. Oas. 
424. 

(6) Perjury— Statement not altogether ir- 
reoQDoilable. See PENAL. CODE, No. 1*0, 19 

Gr. li.J. 234. . 

. • 

Beeondary Evidence. t 

(1) Dooument, original not found, Admissi-* 
bihty of. See EVIDENCE, No. 4, 46 Ind. das. 
344. 

(2) Language of documeilt clear andl easily 
applicable to facts of case — Admissibility of 
extrinsic evidence to interpret dooument^ See 
Evidence act (i of 18721. No. 45, 40*lpd.- 
Oas. 491. 

(3) Mortgage— Arrangement by which a 
mortgagor secures release from personal lia- 
bility— Covenant in mortgage deed requir- 
ing payments towards mortgage to be endorsed 
on its back if pcepludes proof of arrangement. 
Bee EVIDENCE ACT, No. 34, 42 Ind. Cis. 615. 

(4) Oral agreement to receive less than 
due under registered mortgage— Admission in 
pleadings of snoh oral agreement— Oral agree- 
ment if admissible in evidence. Ste EVi-* 
DENCB ACT, No. 18, 35 ^.L.J. 555. 

Boeretary of State. 

Suit against — Bengal Tenancy Act (1886), 
S. 104-H. under— Oiv* Pro. Code (1908), St 80, 
Notice under — Two months during which 
notice current, if to be excluded in the- 
oaloulation of limitation. See LIMITATION, 
No. 9, 46 Ind. Oas. 899. 

Security* 

Decree amount and costs, for— For stay of 
execution pending appeal— Dismissal of appeal 
—Deoree-holder. Bights of, to enforce decree if 
affected by security. See EXECUTION OF 
Decree, No. 31>a, 43 ind, Oas. 464. 

Security for Coiti. 

U) Suit by an undischarged insoivenf— 
Security for costs— Cause of action accruing 
after the order of adjudication— Amount 
claimed in excess of the debts provable tn 
insolvency — Intervention of the Official 
Assignee— Nominal plaintiff — Civ. Pro. 
Code (Act V« of 1908), 8. 161. 

An untliBobtorged Insolvent brought an action 
for the recovery of a sum due in respect'of 
brokerage from the defendant and earned by 
him subsequent to his adjndioation, the amount 
clffimed being in excess of tne amount of his 
debts provable in insolvency. The defendant 
applied for an order that the plaintiff be directed 
to give security for ootts of the suit. . 

Beld—Thnt the f^aintiff wds not a notuinal 
pljetintiff suing merely for the benefit of the 
Official Assignee and so no order for tecutily^ 
for costs should be made. 
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Haoarltf for GoiU— (ConctucZfdt). 

Thafe ihe applioation is not covered by any * 
provision «n the Code o{ Oivil Procedure, but 
that Code is not ezhaustive and it must te dealt 
with unde{ the geneeal law. * 

That it is well settled in English Law that a 
cause of action which accrues to a bankrupt 

• subsecLueut to the cyl judication ^ in respect of 
the after-acquired property, remains vested in 
nim and does not vest in his trustee in 
bankruptcy and that he is the proper plaintifi * 
to. sue in respect thereof and that anything 
recovered by him remains dn the bankrupt 
until tire trjustoe intervenes and the same 
principles atn applicable in this country. 

* That it is also well settled that a plaintiff 
will dot be oompelled to give security for costs 
'merely* beoause he is a pauper or a bankrupt (a). 
E. D. Murray y. East Bengal Mahajan 
Flotilla Oo.. Ltd,. 33 O.W.N. 1018. 

Grbaves. J. 

BAl$rtnc€9\--^RhodM v. Dowson, 16 Q B.D. 
548 at p. 553 ; Cook v. Wnellock, 34 Q B 
»658 at^p. 659 : Cook v. Taylor, 31 Gb. Div. 34 
at p. 88, R, 

(3) Cio. Pro. Code {Act V of 1908), 0. XLI, 

^ r. 10^ Application for security for costs, 

* wHen to be made. 

Held, that an application for security for 
costs must be made promptly, not only on the 
ground that the respondeat should apply for 
security foroosts before he luours them, but 
also on the ground that it is unreasonable that 
security should not be applied for till the 
appellant has incurred costs of the appeal (a). 

An appeal was preferred on the 17th July, 
1913, and was admitted on 11th October, 1913, 
and the application for security for costs was 
not made till the 39th March, 1917, when the 
appellant had incurred all the costs of printing 
the paper book and engaging counsel. The 
appeal had been fixed for hearing for no fewer 
than four times and bad been actually heard 
on the Srii*^ January, 1917, when the Court 
deoided that the appeal in forma pauperis could 
not be entertained and directed the appellant 
to pay the Oourt-fee leviable on the memoran- 
dum of appeal, which order was complied with 
on the 36th February, 1917, more than one 
month before the application was made. 

Held, that the application was a belated one 
and could not be entertained (5). Dalip Koer 
V. daglr Singh, 30 P.L.B. 1918-41 P.W R. 
1918-44 Ind. Oas. 33. 

. 

BHADl LAL, J. 

Ri/ersfices (a) (1886) 88 Ch. D. 76 ;a66 L. 

J. Oh. 4t ; 55 L.T. 463 ; 6 O.W.N. 119 ; 17 M. 
Ii.J, 588 : A.W M. (1869) 149, F. 

dMoftlon. 

Ko promise of marciiMe— Seduction reeulting 
In ptegnancy— Oanee of aotion*foe damages 
do pecson aednoed* See BuDDBiST Law 
dlAABBZAGB), No. 1, 4f Ind. Oos. 689. 


8elf-acqalilttoD. , 

(1) Property earned from gains of soienog Of 
learning— How far joint family Or. See HiBDV 
LAW (JOINT Family), No. 3. 30 Bom. L.B^ 
566. 

(3) Mopla in Burma, Of— Devolution 
if under Mahomedau Law or Maramakko- 
tbayam Law Bee Mabumakkathayam LAW, 
46 Ind. Gas. 792. 

Separate Salt. 

(1) Ctv. Pro. Code {Act V of 1908), 8. 47— 
Hindu Late— Mitaksbara — Suit on motU 
gage agaxnst father and son-^8on exempted 
tn the decree^Stmple money decree againai 
father^Execution against son disallowed-^ 
— Subsequent suit against son barred, 

A suit was instituted against a Hindu father 
and his son (who were members of a joint 
Hindu family governed by the Mitakahara 
Law) on the basis of a mortgage. The son 
contested his liability on the ground that theeg 
was no legal neoesaity. The result was that a 
simple money decree was granted against the 
father alone and in the decree it was statef 
that the son was exempted " and costs were* 
given to him against the plaintiff. On the 
decree being executed, the sale of the father*o 
share proved insufficient to pay off the decree. 
Thereupon, it was sought to attaoh and sell (he 
son’s share but upon objection being made by 
the son, he sucoeeded. A suit was accordingly 
brought against the son for a declaration thtti 
the son’s share was liable to be sold in ezeou* 
tion on the ground of his pious liability • 
Held that the suit was barred by the provisions 
of Si 47 of the Civ. Fro. Oode. Held, also, that 
the expression in a decree exempting a parti- 
oular person was inaccurate and the operation 
of the decree was to dismiss the suit against 
that particular defendant. Data Din V. 
Nanko, 16 A L.J. 762-47 Ind. Gas. ^64. 
RIOHABOS, C.J. and TUOBALLf J. 

References :~~39 A. 437-15 A.L.J. 437 
(P.C.), R, 

(2) Suit, if hss— Civ. Pro, Code (Act Y of 
1908), S. 47—* Parly ‘ Representative,* 

If the property claimed by A in his personal 
capacity was sold, in execution of a decipa 
passed in a suit in which be was sued in a 
representative character, as, the property of B, 
it was open to A to apply under B. 47 of tbs 
Code of Oivil Procedure to have the sale set 
aside A separate suit was not Aiaintaioabte. 
Khitteh Y. Thakomanl. 37 O.L. J. 573-46 Ind, 
Cas 468. 

RlOBABDSON and WaLMSLBY, JJ. 

References 17 0. 711, F.; 30 0. 184, R. 

(8) dtv. Pro. Code (1908), S, 47, 0 XM. 
r, 95— Purchase of judgment-debtor* e pro* 
perip at execution sale by decree-holder, 
vkth Court pemtission— Summary remedff 
of r, 95 not availed of by deeree-holder^ 
Decree-hoi^ it precluded from bringfrt^ 
eeparate suit for possession of properifA 
purchased by him. 
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Separate Suit— (OonttniMd^. 

A deoree-holder, witli the permiBBion, of the 
ezeo^tiog Oourit purobaeed hia jadgment- 
debtoc’e property at the cale hold in ezeoution 
Of his deoree. In a regular suit subsequently 
brought by him to recover possession of the 
house on the strength of the auction sale, htld 
that suoh a separate suit was not barred either 
by S. 47, Civ. Pro. Code, or by his failure iU 
avail himself of the summary remedy provided 
by O, XXI, r. 95, or by the Tact that ho 
sought it but was unsuccessful, as the sum* 
mary remedy provided by r. 96 is concurrent 
with the alternative remedy by separate suit (a). 
Ofaotha Ram v. Mussammat Karmon Bat, 
R P.R. 1918 = 44 Ind, Gas. 169. 

SHAH Din, c.J. and LE-RossiaNOii. J. 

Btferenceix—~(a) 31 A. 82 (F.B.), F,: 58 
P.B. 1688, DisU 


(4) Cause of action merged in decree in suit 
thereon—'Sabsequent remedy is in execution 

Rzeootion if barred, no sep^r'kte suit. See 
Mad. ACT I OF 1900 (MAfjAPiAR COMPENSA- 
TION FOR Tenants’ improvements), No, 2, 
n Ii.W. 143. 

(5) Partition proceedings— Suit for po*«sGS- 
aion decreed by Privy Council after determina- 
tion of paEutioUj but without reference to it 
—Question whether decree of Privy Council 
abonld be executed against original shares 
olaimed in plaint or those allotted on partition 
—Separate suit, if ^eoes^ary therefor — Deoismn 
of High Court that question should bo deter- 
mined in ezooution prooeedings, if final order, 
liable to appeal See APPEAL (To PRlVY 
Council), No. ii, 3 Pat. d.j 339. 


(6) Assignment of decree if may be questioned 
in ezeoation proceedings as bcnami — Proper 
pcooec^ure whore liability of parties has to oe 
altered. aSee Assignment of Decree, No 2, 

22C.W.N! 491. 


(7) Application for ezeoution of surety bond 
— Diamiasal of applioation and reference to 
separate suit— Dismissal of suoh separate suit 
on ground of ezeoution application being pro- 
per remedy and for non-joinder of parties — 
^resh application to execute surety bond if 
barred by rule of res judicata. See EXECU- 
TION OF DECRBRi No. 24. 21 0.0. 188. 

• • 

(8) Breach of permanent injunction, Remedy 
for— Separate suit or application for ezeoution. 
flea Injunction, Np. l, 22 O.W N. 651, 


(9) Refusal by liquidating Court to give 
preference to certain debt— Appeal from order 
of refnsal dismissed by Chief Conrt as barred 
by limitation — Regular suit if lies t6 re-open 
'nnestlon of preference. Sec Liquidation, 40 
B.B. 19X8. 

W t 

(10) Property alleged to be held in henami 
for tosplvent if may be recovered without suit. 
See FBOVINCIAL InSOLVBNCT ACT. Nos. 10, 
14, 15, 97, 39 G.W.N. 700, 709, 704, 709. 


Beparate Salt— (Conefii^d). tt 

(11) Person in possession holding ap as shfeldl 
' payments made towards prior mortgages— Suit 
decreed sabjeot to his lien— Final deoree made 
without' mention of lien'— Property sold aod 
purchased by mortgagee— Disposaessipn of per- 
son in possession — Maintainability of suit by 
such person to recover x&eney paid for prior 
mortgages. See RES JupiCATA, No. 5, 16 ^ 
A.L.J. 685. * 

.. * t 

, (12) Usufructuary mortgagee inourring ex- 

penses to protect title to mortgaged property— 
Mortgagee not bound to wait for reoovermg 
expenses till redemption— Separate suit lies 
therefor. See TRANSFER OF PBOPBR'tV AOT, 
No. 56, 34 M.L.J. 177. 

Service. 

• 

(1) Plntry in order sheet, if sufficient proof of 
service of notice. See DEN. ACT VIll OF 1685 
(TENANCY). No. 84, 22 C.W.N. 788. 

(2) On pattadai who iq not the real owner at 
the date thereof, sufficiency of. See MAD. ACT 

fil OF 1864 (RB\;eNUE RECOVERY), No. 1, 
(1918) M.W N. 191. 

(3) Of notice to quit — On one jciat tenant it 
raises presumption of notice reaching evihers— 
Delivery by post of noiioe— Effeot of registering 
letter containing notioe. See NOT^CE TO ' 
Quit, No. l. 16 A.L J. 9Q9, 

Service Qranti. 

Berar Inam Buies, r, 14 (2) — Alieftaiton of 
Bervice O rants tf always regutres sanction 
of Deputy Comntmwner — Lease by Manager 
of Hindu temple. Validity of. 

R. 14 (2) of the Berar luam Rules, which 
olearly refers to a permanent alienation of 
service grants such as a gift or exchange does 
not oontciiipJato sanction to a temporary 
alienation by lease being obtained from the 
oommissioner by the alienor or alienee. 

The validity of a lease by the Manager of a 
Hindu temple depends upon the questions as to 
whether the money borrowed was for the pur- 
poses of the temple, whether the loan was 
justified by an existing neoessity and whether 
the lease was one, which a prudent own^ 

I would bo justified in making. Narailngdftl V, 
Aladad Khan. 14 N.L.R. 12=43 Ind, Gas. 
384. 

MITTBA, A.J.C. 

Reference 14 B.L.R, 450, F. 

Service Inamcr * 

. 

(1> Inam— Rereice inam attached to Eamafft 
office^ Enfranehisement-^If inam lands 
vest in joint family only or in divided 
'branches of original grantee aUc^^Modrae 
Act lllgof:i895. 8 . 10 (2). 

A family, having a hereditary right to the 
offioe of Eacnam, havn only a ooutingent right 
to the inam lands attached to the oiBoa till the 
time of enlranohissnipnt of the Inem, Cm 
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Bmloe IttAmt'^tConelUiM). 

enftAQoliisament* taking place, the propecty 
veafea in the membpra of the family, who live 
Jointly with the last holdec of the office, but 
the divided memberap get no eight. Pyvsppa 
V. Syama Rao. (1^18) M.W N. 849. 

SPBNOISR and K^lSHNAN. JT 

Refermeea .—36 M. 339 , SO M 434 . (1916) 
M.W.N. 838 = 39 M. 9^0, Dist , (1915) M W.N. 
747 ; ApiMal No. 178 ot 1917 (Madras H C. 
Unrep.) . S. A. No 322 of 18% (Madeas H G. 
Uneep.), N. 

(8) Grant purporting to have been made 
Jivak Sait by daughtei oi lasb male 

Vatandar for her sharp of V-itao— Grant not 
Borvioe mam— Bight of female U inherit to 
Vatao • Spe BOM ACT V or 18 S 6 (VAPAN), 
No. 1,*20 Bom. L B 9Sd 

Service of Sammoni. 

(1) Cw Pro C/ 0 <?p (1908>, 0 V rr 10 and 
I7i Buies re— Dciiupr// or tender ot sum 
mona to defendant t EfftU of— hreq dat tty by 
process-server o? ministerial ofji er Effect 
of — ^aod fieri non dpb( b, factum viiot, 
Doctrine of Avplicahiltty of 

O V, r 10 of the Gii^. Pro G dc (1908), 
lays dowh the mam lule that service bh til be 
inade by deliven^'g or tonderm, a u)p> cf thr 
eammms signed an! seaiei in prescribed 
Whenever such douv^rv nr fnnd^r has hien 
made to the defendant pei laiilv, service is 
OompleV, aid no subsequent irt^guliritv by 
the process astvpi ot other ministcriil officiii 
of the Ojiirt as tbe omission of the 

process server to obtain the signature of the 
defendant can undo Suoh a ca e is parti> 
oularly of \ kind to whioa the maxim quod 
Hen non debet t factum vjfet, soemb apnlioable 

But where the service is rot personal, tbe 
neoesBity for insisting on a triot oomplianoe 
with the prescribed procedure arises Gopaldai 
Qlvdharllal v Iilu, 46 Ind Gas 377. 
ST4NYON, A.J C. 

Beferencea 1-^26 Q 101-2 C W.N. 674 = 13 
Ind Deo. (N*8 ) 669, Appl , 16 B 117 = 8 Ind. 
Deo (N.S.) 663. Diss, 

(2) Sammons duly served m Civ. Pro. Code, 
O* V. r. 19, meaning of Bee LIMITATION 
ACT (1908), No 200, 42 Ind Gas. bil. 

(8) Of BummooB— Copy delivered to defend 
aut but no acknowledgment of receipt endorsed 
by him— Service if propdr either under r 16 or 
r. 17 of Giv. Pro Code. See SUMMONS, No. 1, 
99 P B. 1918 

• • . 

ScfvvIeeTettare. 

• 

(1) Bbumak. if a village mvani Bight to 
hold lands fer service as bhumak— Csnfraf 
firomnees Tenancy Act, 8, 66 ' 

A bhwnak is a private aeevant of the malguear 
and his service is not village service, and his 
fight is not gqverned U!g the provisions of 
Ohap. T of the Tenancy Act. Being bound to 
dnthawockof the malguear m addition to. a 
nbUmmaVe work, he is liable to be ejected, in 


Set vice TenareHOonekidsd). 

case he fetuses to do auoh work, from lend 
neld for euoh service Bala V. Ballablidac,, 
U N L.R. 163 = 46 Ind Gas. 779. 

KOTVAL, A T C. 

(3) Gases to which 3. 1 of Chaukidati Ohak- 
ran Act does not apply See BB^ ACT Vi OF 
1876 (VlIiliAGB GHOWEIDARI), No 2,28 0* 
L.T 281. 

. (3) Lease providing option of l<mdioid to 

receive money tent or ejeot tonant c u failure by 
tenant to render service— Effect bee LAND- 
LORD AND TENANT, No 39-0,46 Ini’. Gas 611. 

(4) Bight of ijooapanoy if oan acquired in 
Und held under See OCCUPA^CY TCNURB, 
No 3, 38 C.L J 249. 

(5) Ocoupanoy right, if oan bo acquired in 

laud under S'*? OCCUP4NCY TENUKB, No, 7. 
23 G W N 136. ^ 

(6) Pa 1 a 3 im held on condition o' rc-ndenug 
military and police servic^ki, ah* nabiiity of, 
Sdo UNSLTTLt D PALAYAM, 94 M L J. 563. 

^ Set off 

U) Money left with vendees for payment to • 
mortgagee of veudot — Property in gaged to 
Bourt sum different from property sold— 
Vendees paying intorebt to mor '^ipoo owing 
to vendor’s deliy in registrition of sa'e deed— 
Vendor’s SL.a f r bal'mee of unpsii purohaae- 
money — Set off if ommable Iv itndecd for 
interest paid by them See CONTRtCT AOT, 
No 45, 16 A L J 681 

(3) Tiansfei of ozeoatiou proceedmgb to 
Collector — Apolioation for leave to bid at 
ezeoutioa sale to bo made to ColhcU r— Set-off, 

If oin be allowed by Court or Cjlioctor. See 
Execution op Dfcree. No, 6, 30 Bom, 
L.K 708. 

(3) Pre cmption suit— Joinder of claims- In- 
terest to which, pre emptor is enuitlcd — Mono/ 
left with vendee out of sale price— ^hndee’a 
failure to discharge encumbrance — Sight to 
sot off. See Prf EMPTION, No. 19, 31 O. C. 
269. 

Setting aside Decree 

(1) Smt to s^t aside a decree fraudulent^ 
Suit token lies-- Decree %f open to attack as 
having been made on verjured evidence* * 
The mere fact that the decree was obtained 
by false evidence would net* be .aaffloient by 
Itself to have it set aside by suit. Tbe case 
itself must be found to be a fraudnlent one. 
JCaBlihur Gonvaml v Amlruddin Gael, 23 G. 
W,N. 133 = 47 Ind. Gas 14/ 

FLBTOHBR and SHAMSUL HUDA, JJ 
Befsrences .—29 0, 395 (P.G.) , 38 C 936, B, 

(3) Application to set aside ex parte decree 
— Applicant’s want of knowledge of decree. 
Burden of sroof of See BURDEN OF PROOF, 
No. 10, MOP WB. 1918. 

(8) Judgment obtained by false evidenoe and 
suppression of evidence— Suit to set aside suoh 
decree if lies. See JUDOMBNT, No. 8, 34 
H.L.J. 590. 

• . * 
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SalUog ailde Ei-pavke Decree. 

(1) Final decree in mortgage euit passed es 
paTte-^Application to eel aside such decreet 
if maintainable^Civ. Pro, Code (1908), 
O, IX, r. 13. 

There ia nothing in the language c.f r. 13, 
O. IX, Giv. Pro. Code (1908), to limit the word 
** decree '* to the preliminary deoree in a .^aae 
where the law oontemplatea preliminary and 
final deoreee, and an application to aet aside an 
ex parte final deoree can be made under the 
said rule. Kanekaiundacam Filial v. Soma- 
eandaran Filial, 35 M.L.J. 875. 

Abdur Rahim and Eumabaswamy 
SA8TRI. JJ. 

(9) Dismissal of appeal for default on death 
of appellant if valid — Aooeptanoe of appeal 
against party before service of notice of appeal 
q/a legal representative, if valid. See APPBAI. 
(GENBRAEiI, No. 3S, 96 P.B. 1918. 

(8) Plea of defendant of ignorance of deoree 
as ground of application for — Report of Nazir if 
admissible after his death to prove knowledge.i 
Bee Summons, No. i, 99 P.B. 1918. 

Setting aalde Bale. 

(1) Decree — Exeeuticn of decree — Property 
sold and purchased by one decree- holder — 
Application by judgment debtor with consent 
of decree-holder to see aside sale*^Oourt 
refuses to set astde^Court*$ power to set 
aside. 

In execution of a deoree certain property 
belonging to the judgment debtor was sold and 
purchased by one of the decree-holders. In the 
Court below, judgment- debtor and the deoree- 
holdere (one of whom was also the purchaser) 
applied to get the sale set aside on the ground 
of inadequacy of prioo. The Court refused to 
net aside the sale on the ground chat it had no 
powe^in law to set it aside when the judgment- 
debtor sand the deoree holders consented:-* 
Held that the Court bad power to set aside the 
sale, as there was no opposition on the part of 
the decree-holders or the purchaser. Maham- 
mad Abdul Rashid Alt v. Budh Sen, 16 A.L J. 
750 -d7 Ind. Cas. 886. 

BIGHABDB, O.J. and TUDBALL, J. 

(9) Gin Pro. Code iAct V of 1908), 3s. 47, 

144, 151 — Ex parte decree-^ Sale of house 
%n execution ^ Ex parte decree subsequently 
set asids<-i2s trial ends in a decree tn 
plaifiltff's favour -^Application to sei aside 
sale-— Limitation Act (IX of 1908), 

A r fit. 166, IBl — Timeteifhin tehtc/» appli- 
cation to be made^Sale set aside on 
defendant paying up amount of the second 
dearu. 

The plaintiff obtained an ex parte deoree for 
Bs. 86 against the defendant in 1906, in oxeou- 
tion of whioh the defendants house was sold 
and purchased by the plaintiff in 1910. Subse- 
quently, the defeudaut succeeded in getting the 
em parte deoree set aside and in having the case 
re tvM : but the result was that a deoree for 
Ri. was passed in plaintiff’s favour in 1914. 


Setting aside Sale— (Gonfinusd). 

The defendant next applied to have the previous 
sale of the^housa iu exeoution set agide : 

Seld, (1) that the previous sale of the house 
in exeoution under the previous deoree whioh 
had been set aside, should itself be set aside as 
having been no longer based on any solid founda- 
tion ; / , 

(2) that the order setting aside thqiiale coc^d 
be passed under 8 47 or 8. 144 or 151 of the 
Civ. Pro. Code (1908) ; 

(3) that the •application was quite in Cime 

under the provisions of Art 181 of the Iiimita- 
tion Act, the cause of action having aoorued 
upon the setting aside sale of the ex parte 
decree in 1914 ; , 

(4) that, under the oiroumstanoes. the sale 
should be set aside subject to the condition 
that the defendant should pay up the amount 
due from her under the second deoree within a 
sneoified time. Shivbal Babya Bwamy v. 
Tesu Cheoo Nayakin. 20 Bom, L.B. 996. 

Heaton and Hayward, jj. 

References :"-7 Bom. L.B. 585, Dhu ; 10 A. 
166 ; 27 0. 810, R. 

(3) Bent deoree — Bale in execution — 
Bight of judgment-debtor’s donee or reversioner 
to deposit deoretal amount and avoid sale. See 
Ben. act vili OK 1885 (Tenancy), No 80,. a 
Pat. Ei.J. 146. 

(4) Order setting aside sale on ground of 
fraud ID oonduoting sale — Order not a decree— 
Only one appeal from order— No second appeal. 
See afpeaIi (Second appeal), No. 14, a 
Pat. L.J. 645. 

(5) Auction purchaser entitled to benefit of 
bis purobase if rules of code not strictly oom- 
plied with — Deposit of money by judgment- 
debtor not made within time and not made 
with application to set aside sale — Appeal by 
auction- purchaser from order setting aside sale 
— Appellate order confirming sale — Judgment- 
debtor if oan apply m revision. Bee ClT. PRO. 
CODE (1908), No. 344, 16 A.L.J. 483. 

(6) Purchase and possession of holding by 
landlord m exeoution of deoree for arreara of 
rent against tenant— Fraud ulent suppression of 
processes neoessary to be se*'ved on judgment- 
debtor — Omission of service on notice under 
Giv. Pro. Code (1908), 0. XXI, r. 99, vitiates 
sale— Burden of proving knowledge of fraudu- 
lent suppression of facts and processes lies on 
party ,gu)U,v 'of .fraud — Remedy of person 
Bggneved by fraudulenw suppression of prooeisea 
if Cies under 8 47, Civ. Pro. Code (1908). Bse 
EXECUTION SALE, No. 1. 97 O.L J. 693. 

*(7i ProoUmation of sale, Irregulatfty in. 
On ground ot*^ Right of fishery over a ateeam 
extending 30 to 40 miles and flowing over 188 
villages, Bale of— Asking copy pf order directing 
sale in only one village, if irregular proeednm 
— Oiv. Pro. Coda (1908), O. XXI, r. 84. Bee 
EXECUTION BALE, No. l«a« 44 lo4. Qm. 419« 
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'Selltiig iislda Bikle-^lCQHpluded). 

(8^ Bengal IianO Revenue Sales Aot (XI 
ol 1869), 8s« *3. 5, 6. 88— 'Sale for arrears of 
Gbvetnmen^ revenne-illlegality and irregu* 
latity. Dislinotion bekwebn— Offiaial Gazette— 
Pabhoation la VeraaoularjGazette unnsoessary 
See BBVflNUB Sale, Nd. 6, 85 M L.J. bl4 
(PC.). 

SetMementjM 

False representation as to rights of plaintifi 
— Oon^eqaent surrender of auoh rights foe 
ffominal oonaideration— Transaotioh if binding 
' settlement .'See Mahomedan Law (Gift). 
Ko. 1. 38 O.L J. 806. 

8bamllat« 

.• 

(1) Sale of speoino land with share in village 
shamilat— Suit for pre-emption in >e, auoh sale. 
See LIMITATION AJT (190S), No HO. 68 P R 
1918. 

(9) Right of cultivating tenants to graze 
oattle on village «ihamilal— Tenants not parties 
\q knajib ul are —Tenants if disenfiitled to graz 
ing rights. ^See PASTURE, No 1, 132 P.R. 
1918. 

(3) Building erected on village shamilat — 
Right of some of proprietary boay to sue for its 
removal without proof of special damage See 
POBLIO NUISANOB. No. 1, 176 P.W R 1918 

Shave GevtlSoatei 

(11 8harM-“Tranbfer by a pwsontn poshes- 
w)n-^Gontr<ict Act (IX of 1872), S 108 
— Obfaintnp possession by fraud-^-Tra^sfet 
to a boAa fide purchaser for value — NegoU 
ability by custom — Share certificate with 
blank transfers, whetner negotiable — 
Negotiability by estoppel^** Goods,** mean 
ing of -^Remedy of the boo a fide purchaser 
for value’^Ooste 

Share certificates aooompsnied by transfer 
deeds endorsed m blank by the registered 
holder are not negotiable 

Before an instrument can be considered 
negotiable, it mhst be in a form which renders 
It capable of being sued on by the bolder of it 
juro tempore in his own name, and it must be 
by tho custom of trade transferable, like cash, 
by delivery (a). 

The right principle to adopt with reference 
to such blank transfers duly signed by the 
registered holder of the shares is to hold that 
each prior holder confers upon the bona fide 
holder for value of the certificate tot the time 
being an authority to fill in the name of the 
transferee and is estopped from denying suph 
nutbanty ; and to this extent, and in this 
manner, but no farther, he is estopped fronf 
denying the title of such holder for the time 
being (frh 

The plainiiB firm claim to he thp owners of 
86 Jote shataa wbioh they purohased from the 
defendanl Lon the 7th May 1917, and got 
their names registered in She book^ of the 
company. At the time of the sale, the plaintiff 
obiMaed posMsion of the oartifloata for the ' 
eald aheieei end a blank transfer deed signed. 


Shave Cevtlfieates— (Coneftidsd). 

by^tbe registered holder. The defendant L» 
bought the said shares from one G, who frandu- 
^lently obtained posseesion of them from the 
* defendant S, who was the owner of the said 
shares It was not olear what was the nature 
of the transaction between the defendants L 
and U*. The purchase by the plaintiff was 
bona Jide and for value 

His/d— That the plaintiffs did not acquire 
any title to the biid shares and were entitled 
to the value they paid for them from the 
defendant L with interest 

The expression ** goods ’* in B 108 of the 
Contract Aot inoludes all moveable property. 
Hazarlmull Shohanlal y Satis Ohandva 
Qhoih, 22 0 W N. 103b. 

GHAUDHURI J. 

References — (a) Swan v. North British 
Australasian Oo.. 32 L. J. Ex. 273 , London 
and County Banking Co v London and River 
Plate Bank, 20 Q. B D 232, R (b) Colonial 
Bank v. Hepworiht 36 Oh. Div. 36, R, 

*(2) Shares— T. ansfer by a person in posses* 
ston-'^ Juridical possession-^ Possession for 
a particular purpose — Contract Act (IX of 
1872), 8 168— Bona fide purchaser for 
value— Share certificate with blank trans- 
fer deeds, whether negotiable — Usage, 

The defendant Bank bought 25 jute shares 
for one of their oonsiituents, which consisted of 
the share certificate and a black transfer deed 
signed by the registered holder, whioh were 
made over by the officer in charge of their Bafa 
Custody Department to the Head Clerk of that 
Department in usual course. The clerk 
fraudulently disposed of them to Sham Das Bill 
who again sold them to other persons. The 
plaintiff firm bought them from the defendant 
firm of Baijnatb Ohampalall. Both the plaintiff 
firm and the defendant firm were Oona fide 
purobasers for value • 

Held- That the Head Clerk was mlb in 
possession of the shares within the meaning of 
8 108 of tbo Contraot Aot and that the 

plaintiffs acquired no title in them (a). 

Held, also, that the share certificates with 
blank transfer-deeds signed by the registered 
holder were not negotiable instruments (b). 
Roop Ghand Jankldas v The National Bank 
of India, 22 0 W,N 1042. 

Chaudhuri, j. • * . 

References —(a) 12 B L R 49, R (6) 93 
C.W.N. 1036, R. 

Shares. 

(1) Company — Liquidation — Share-holder’s 
right to be removed from the list of oontribn- 
tories, Prinoiples governing — Liability as oon- 
tribntory how far affeoted by fraud or mis- 
repcesentation— Share holder when can have 
his contract to take shares set aside— Repudia- 
tion Bee Contributory, No. 3, 43 F B. 
1918. 

(3) Here deposit, without transfer of, it 
creates rights superior to Crown's, See 
OBQWM DBBTS. No. 1, 38 0,W.N« 793 
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Shebait. 

Office of, if oftD be acquired by adverse 
poBseesion. See BEIJGIOUS ENDOWMENTS, 
No. 8, 3 L J. 327 

Ship. 

Common ownership of, if gives rise to part- 
nership or only teMrinoy in oommon— *l!iaw as 
to earnings by emplnyment of suoh ship. See 
Partnership, No 5, 35 M.L J. b7. 

Shipping. 

Delivery to be taken at wharf — Consignee’s 
delay to take deliveiy — Petition of ship owner 
—Bailee. See <..ONTRACT ACT, No. 71, 8 L.W, 

4 (P.C.). 

Shrine. 

Beltgtous jEntiowmcni— — Secular pfo- 
ptrtp — AUsnaticn Manag'^ment of shrine 
— Right to ''Aiaie — Abandonment of tight — 
Sale of shate in tffeunqs 
Boldf thiit thf^*ra is no rea^^na iorh'^lding tEat 
a re-tr'vnt^fer to ‘he dtsoend ints of an heir a 
part or Ihe right to shire in offering'', which 
he had lost by auandonmeut, was invalid, 
when the alierauon in no «^ay contravenes any 
prinoiples which can be necessary to the bar* 
moD^ous znansgement of the shrine Inayat 
Shah y. Kadar Bakhsh. 43 P L R 1918^94 
P.W.K 1918 = 46Irjd. Cas 42J. 

Leslie Jones, j. 

Reffi*^ucc lOG P.R, 1892, B. 

Silence. 

Sale of Hindu joint family pioperty — Long 
silonoe of members of family entitled to object 
to pale-' Silence if amounts to oonsent to sale. 
See Hindu La^v (alienation). No. 13, 2i 
O^. 166. 

f 

Sind CoartB Act. 

See Bom Act XII or 1866. 

Slander. 

False and malicious publication — Privi- 
leged communiealton made m matters con- 
cerntnp self protection — Bona fide belief-— 
Damage?* 

The defeodflfnt who was the general manager 
of the estates of the plaintiffs told two of his i 
subordTinates that he had been poisoned and 
that the plaintiffs were at the bottom of it. * In 
an action lor slander it was found that relations 
were very strained between the parties that the 
ddendant bona fide behoved that the plaintiffs 
wanted to get rid of him, that be, was in fact ill 
for a few days previous to the oommunioations 
with symptoms approximating to poisoning, 
and that be made the oommunioations com- 
plained of with the object of startfng enquiries 
segaiding the truth of his suspicions as to the 
plaintiffa* guilt. 

fisfd— That the oommunioations were pri- . 
vlleged as they weep made in the oonduot of 

t 


Slander— (Conelttded). 

his own affairs in matters where bis interest 
vras oonoorned, although the persons to whom 
thsy were made had no interest in the matter* 
Leslie Rogers v. Edjeo Fakir Muhammad 
Salt. 36 M.L J, 673»a4 M.L T. 461, 

Wallis, o j, and Besbagibi Aitab, j* 
Rflferei^ces 8 M., 175 ; Harrison v Xjnp, 
(1817) 4 'Price 46; Toeer v. Mashford, J11851) 6 
Ex. 639 ; Simmons v, Michal, (18^1 6 A.r .*166 ; 
Force v. Warran^ (1864) 16 O.B N.S 806; 
Whitely V. Adams, (1863) 16 O.B.N 8 892 

(418). Stueri v Bell, (1891) 2 Q BT 341; 
Coxhead v. Richards^ (1846) 2 C,p. 569, B. ; 
Toogood V Spyrmg, (1834) 1 C,M. and B. 181, 
F. 

* ( 

Slavery Bond. 

Terms of agreement in respeot of money 
borrowed, when resemble — Enforoeability of 
suoh bond — Public policy. See VOID AGREE- 
MENT, 27 0 L J. 469. 

Small Cause Court. ^ 

(1) Juribaicfton of — Maintena/ce, suit for 
arrears of- Fixed maviten am e— Provincial 
Small Cause Court j Act (IX of 1887)/ Scii. II, 

cL )8. Monlruddin v. BanlraonUia Bibl. 15 

A.L.J 867 = 40 A. 62 See Final BaH, 1917, 
Col. 843. 

(i) Plamt7(j and aefendant jointly carrying 
on cultivation— Agreement ly defendant to pay 
plaintiff half -shore of profits — Suit to recover 
money due thereundf^r — Whether such money 
rent Ram Nath v. Sekhdar Sln^, 15 A L,J. 
862 = 40 A 61 = 45 Ind.Cas 323. See Final 
Part, 1917, Col. 843. 

(3) Bengal, N W P. and Assam Civil Courts 
Act (Xll of 1887), 8. 'ib— ‘Courts vested 
with Small Cause Court jurisdiction— ^ 
Suit, instituted in such a Court'— Civ* 
Pro* Code {Act V of 1908), S. 24, cl. (4)— 
Suit, transfer of — Cnuft of Small Causes, 
meaning of — Provincial Small Cause 
Courts Act (IX of 1887), Sr. 6, 16. 

A Court of Small Causes under S. 24 (4) of 
the Code of Civil Procedure, from whtob a suit 
may be transferred or withdrawn, does inolnde 
Courts, vested with Small Cause Goqrt jnrisdio- 
diction as well as the speoial Courts oonstituted 
under the Ptovineial Small Cause Courts Act. 
Madhniudan Dope v. Beharl Lai Gope, 27 
C.L.J. 461 = 44 Ind. Cas. 881. 

and NBWBOULD, JJ. 

References'.— M. 36; 15 A.L.J. 69, F.'* 
81 0. 1057, Dies. 

(4) Small Cause Court •may attack and sell 
decree jot tmmove<d>le property. 

There is nothing in the Code of Olvit Brcpe- 
dure to prevent a «8mall Oauee Court attaohiug 
and seljiing a deofee for immoyeable pfdj^rty. 

A deona relating to immoTeahleptopMy ie 
not immoveable propert wltUn tac ntvAttlas 
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Small OaaM Ooart— (C omIh4«1). 

of ihe obai^ar celating to e^fsoatioD. KrlihnaJI 
Baltvam, 44 iDd.'Caaa ^62* 

Mja?tjRA, A.J C. 

tUfmneea 1 A. 348. ^tgd.; 14 C.P L.R. 
5, Appr.; 96 B. 306 ; 37 M. 61 : 39 M. 389 ; 36 

B. 988 ; 30 M. 426 ; 16 B. ; 28 A. 77), i2. 

(6)*Suit fof oontributioo,* wifefain th6**cngDis- 
anoe of. See ^Contribution, No. 2, 45 lad. 
Gas. 236. 

(6) Suit to recover balance of consideration 
*«QQ * mortgage— JuriaaiotioD of 8ma*ll Causes 

Court. See 8l>fiCIFIC PERFORMANCE, No 4-^, 
34 M.Ii J. 342. 

Si^U Oauqjt Court, Juriidlotion of. 

« 

(1; Court of Small Ctuses jurtsdiciion o/, to 
try suU for specific sum of money invofjtng 
possible examinatto/i of accounts— Cw, P>o. 
Code {Act V of 1908). rr 6, 7. O. XLVI 
— Circuvistancrs nere^iaitatinq action under, 
Kahetranath Banei'lee v. Rail Dail Daii, ^ 1 

C. W.N. 784=«iJ7 0IiJ 9G*4l luJ.* Caa 9i9, 
See Final Pir*, 1917. Col. 844. 

(2) Definite and ascertained sum rept esenttng 
share of profits of land Suit for account^ 
tithat xs—Cjoqnisability^ Pest to dHermine 
— Plaint, not written statement -Ptovincial 
Smtll Causes Court!, Act (IX of 1B87), 
S. 11. Art, 31. 

I A claim to a definite And ascorf lined sum 
representing in money the c^haro of the profits 
of land jointly owned bv pliintitT with the 
defendant is cognisable by a Small Oiuso 
Oourt^ 

It 18 not necessarily a suit for account where 
accounts have to be looked into. 

To determine whether or not a auib is within 
the oognisanoe of a Court of Small Causes the 
plaint has to be looked into and not the written 
statement. BaJIva Narayan Sahay y Klrat 
Narayan Slogfa, 41 Ind. Cas. 755=3 Pat. L.J. 
423-4 Pat. L.W.-70. 

ROB and Imam, 7J. 

(3) Power of Court to attach before judgment 
immoveable property. See ATTACHMENT 
BEFORE JUDGMENT, No. 4, 14 N.Ij.R. 1. 

(4) Suit for recovery of oonsideration money 
agreed upon for right of fishing in oertain tank, 
if within oognisanoe of. See FISHERY, No. 2, 
14 N,L.R. 36. 

(5) Presidency small ’Causes* 
OODBTS ACT (XV OF 1682), 

(6> See PBOviNOiAL Small Causes 
Courts Atilr (ix of i887). 

* • • 

(7) Bait foe money by vendor prepared to 
exeottte oonveyanoe for recovery of prioe— 
BpeotBe pexformanoa only aeked for<^ 8 o 9 all 
Cauae Godit if aim try unit. Sea SPECIFIC 
PBRFOBMANOB. 1^0. 6, (1918) M.W.N. 896. 


I Small Qaaie Bolt. 

(1) Small Cauae decree. Execution of, Order 

in, if BUbjeot to second appeal— Oiv. Fro. Code 
(1908), 8. 102. Bee APPEAL (SECOND 

APPEAL), No. 6-a, 43 Ind. Cas. 16"«3 Pat. 
l3.\V 132. 

(2) Execution of decree in, Order passed in. 
Second appeal, if lies— Civ. Pro. Code (1908), 
S 102. See APPEAL (SECOND APPEAL), 
No. 10, 46 lad. Gas. 82. 

• 

Solenamah 

(1) Aduiissibility in evidence— Whether regis* 
tritior. is neocbsary. See REGISTRATION ACT 
(1908), No. 17. 43 Ind Cas. 26. 

(2) Contract embad*ed lu— Solenamah set 
aside— Cm rnot not liable lo epeoifio perform- 
ance. Sea Specific Performance, No. 2, 
44 Ind. Cas. 225. 

Solicitor 

Diacretiou of Court in re — Geaeral rule— 
Cos^^ of Solicitor appearing on his behalf. Sbe 
CONTRACT ACT (IX OP 187 i). No. 4, 27 C.L. 
J. 78 

Sonahip. 

Per^irtn olaimiug jigir of doooacod an pos- 
tham jub bOQ — liOiiifiniacy to be proved beyond 
aoubu — Onui of proof. Seo CUSTOMS (PUN- 
J IB -SUCCESSION), No. 9, 42 P W R, 1918, 

Special Cabe. 

Kn opening of, lo be by oonsent only. See 
Bom act hi or 1388 iuitv or bom Muni 
CIPAL), No. 1, 20 Boep L R 839. 

Special Damage. 

(1) Go owuna. Suit by some, against others 
— Eicroiohmont ou village shamilit by ood;^ 
owners — Miuraiuability of suit for removal 
ivithout proof of special damage — Special 
damage, laeiaiDg of— Special damage, whole 
proprietary body need not prove — High way, 
Ob<itruotion to, Removal of, Proof of special 
dam>i£^ not required for See CO OWNERS, 
No. 3, 176 P.W.R. 1919. 

(2) Mosque— Worshippers living in the vici- 

nity — Suit for doolaration that a permanent 
lease granted by mutwalli is void'^Nq speoial 
damage need oe proved. See MABOMEDAN 
LAW (WAKF). No. 4. 23 C.W N. 115. • 

(3) *FQblio path, Encroachment of, Suit for 
removal of, by private person — Proof of speoial 
damage. See^PLEADlNGS, No. 5, 45 Ind. Caa, 
894. 

(4) Meaning • of — Enoroaohment in village 
, shamilat by adme owners— Bight of a few to 

maintain aotioo for itb lamoval, without speoial 
damage— Whale proprietary body if should 
prove special damage— When proof of speoial 
damage not required for removing obstcuotiou. 
Sea PUBLIC NUISANCE, No. 1, 176 P.W.R, 
-1918. 
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Special Damage— (OoncZu(ie(2). 

(5) InfriDgement of village pathway — 
Obstruction^ Cause of action — Proof of special 
damage not required. Bee BBS JUDICATA, 
No. 9. ySjO.W.N. 91. 

Specific Peeformance. 

(1) Contract to sell property by certificated 
guardian on behalf of minor, with Court's 
leave— Specific performance. 

Where a guardian of minors appointed by 
Court, with the Court’s sanoMon, agreed to sell 
the minor’s proper^y to A at a price which was 
above that fixed by the Court : — 

field, that a suit by A for apecifio performance 
of the oontraot wds maintainable. Innatun- 
neiia BIbi v. Janakl Nath Sarkar. 92 G.W.N. 
477. 

N. R. Ohatterjea and Newbould, jj. 
References :-‘(a) 39 0. 232 = 11 C.W.N. 907, 
Diet. 

. (2) Contract embodied «n Solenamah — Sole- 
namah set aside— Contract not ZiabfSs.ifo 
specific performance. ^ ^ 

Where a oontraot was embodied in a ^oZena- 
mah, whioh Solenamah was set aside by the 
Court, the speoifio performance of the oontraot 
oaunot be enforced, as there was no oontraot 
subsisting whioh could be put before the Court. 
Jlban Krishna Chakravarthl y. Rameih 
Ohandra Das. 44 Ind. Oaa. 225. 

GHITTY and BMITHER. JJ. 

(8) Delay in instituting suit— Whether 
amounts to laches. 

Mere delay in instituting a suit for specific 
performance of a oontraot is not sufficient to 
justify to hold that the plaintifi has been guilty 
of laohes. The delay must be of such a oharao- 
ter as to give rise to an inference of the 
abandonment of the right or should disclose 
Z^nv prejudice to the defendaut, Batulan v. 
Nlrmal Das. 44 Ind.Cas, 244 = 4 Pat.Ii.W. 192. 
IMAM, J. 

Reference 33 C. 633, F* 

(4) Contract to grant lease ^ Of— Failure to 
disclose previous default at lime of contract 
— If suppression of material facts— Specific 
performance, if can be refused on ground 
of— Specific Relief Act (1877), 8. 22. 

Failure to disclose to the defeudaot, at time 
of entering into a oontraot to grant a lease, of 
the plaintiff’s default in a previous transaction 
with the defendant himself, is not a suffioieot 
ground to refuse to the plaintiff speoifio perform- 
ance of the contract. Manikya Bahadof y. 
Hashmat All. 46 Ind. Cas. 558/ 

Fletcher and bmithb^, jj. * 

(4-tf) 8uU for recovery of batanee of considera-, 
tian for mortgage— Suit for specific per^ 
formance of agreement to dend money on 
mortgage— JurisdKtion of Small Cause 
Court barred* 

A suit for the recovery of the balance of 
money remaining unpaid towards the oonai^ 
deration for a asa|niotaary mortgage U a suit 


gpeclflo Pcrforaance-*((7onZ4nttj0d), 

for specific performance, that is to say, a suit 
to enforce an agreement to lend money on a 
mortgage, and is nptf cognizable by a Court of 
Small Causes (a). Rajagopala Alyar y. Sheik 
Davood Rowther; 34 M.Ii.J. 842=46 Ind. 
Oaa. 161. 

ABlbuR BaHIH and Bake WELL, JJ.* 
References :—(a) 2 M. 79 ; 43.P. 59, Rel. on* 

(6) for money by vendor, he being ready 
to execute conveyance— If suit is for specific 
performance or for damages — Small Cdusf/ 
Court, if has furisdietion. ^ 

In the oase of a oontraot of sale, the remedy 
by speoifio performance is mutual ; and,* where 
a vendor brings a suit for recovery «pf the peipe, 
alleging he is ready to ezeoute A aoaveyande» 
it is a suit for speoifio performance, and the 
Small Cause Court has uo jurisdiction to enter- 
tain the suit. 

Their Lordships aooordingly ordered that the 
plaint be returned for presentation to the pro- 
per Court. Bhashyakarlu Naldo v. Nungani- 
bakam Andalammal, (19)8) M. 1 W.N. 896. 
WALLIS. C.J. and SESHAGIRI AIYAB, J. 

(6) Contract to sell— Suit for specific perform^ 

ance— Subsequent transferee for value 
without notice— Burden of proof— lew not 
framed— Evidence let— Remand, whether 
necessary— Specific Relief Act (I of 1877), 
S. 27 lei— Notice and unconscionable eon* 
tract— Question of fact. , 

Held, that, where the prior oontraot, of 
whioh the plaintiff seeks specifia perfurmanee, 
is proved, a aubseqnant transferee from the 
vendor must p’‘ove that he is a transferee for 
value in good faith, and farther that he had no 
notice of the plaintiff’s oontraot. 

fisZd, also, that a remand is not neoessary, 
merely beoauso no issue has been framed on a 
particular point when it appears that evidence 
was let on the point and the Court oame to a 
finding with regard to it. 

Held, further, that the fabtum of notioe is a 
question of fact and not of law, so also is the 
question whether a oontraot is unoonsoionable. 
Hamid Husealn v. Blihen Supop, 187 P.W.B* 
1916-46 Ind. Gas. 669. 

Lb-Robsiqnol, j. 

References 96 B. 446 — 16 Ind.Cas. 680— 

14 Bom. L.R. 634 ; 8 A.L.J. 680-83 A. 634- 
11 Ind Gas. 934 ; 4 Pat. L. W. 162-44 Ind. Oas. 
470 ; 88 A. 184-14 A.L.J. 111-82 Ind. Oas. 
953 ; 14 M*.L.R. 27-43 Ind. Gas. 940. Appr. 

(7) Suit for speoifio performaooe oftmtegis- 
tered oontraot of sale— 'Sale of same pcoperty 
by vendor to another by, registered aale-deed— 
Barden of proving want of notice of prior 
oootraotday 00 subsequent vendee. Bm BUB- 
DBN OF PROOF, No. 8. U N L.R. 27. 

• 

(8) , Bait loti ot oontrMt oi nle and lot 

patNMioa ot land sold— Odnrt-tOM payable* 
See OOOBT VBBB AOC (1870). No. 11, 198 
P.W.B. 1918. • * 
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Bpedfla Povf0fraAiio6-(ConoMM2). 

(9) Agceemenl of transfer made by guardian 
— Bpeoifio performance, whether oan be dporeed 
against mioor. Bee Gu^BDIAN and WabXS 
No. 1, 45 Ind. Gas. 193. * 

(10) Bight of third pi|rty to enforce^ 

Doctrine as to certainty df time of perform- 
ance. See LIMITATION AOT (1908), 164, 

41 M..18. ^ 

(11) Right reserved to patnidar by 8. 61. 
Village Ghaukidari Act— Transfer of ohaukidari 

• ohakran*landa — Enforcement of suoji right if 
*by suit for pogsession or apeoifio performance. 
See LlMlTA'lPlON ACT (1908), No. 165, 16 
A.L.J..964 (P.O.) 

(13) Mortgagee by deposit of title-deeds put 
idto fiosseesibn by mortgagor's consent and 
allowed to appropriate rente and profits towards 
interest— Right to retain possession of lands 
until payment of debt— Implied promise to 
execute necessary legal documents — Right of 
defendants to sne for speoifio performance of 
such promise. Bee MOBTOAOE (EQUITABLE 
MOBTGAaBf.fNo. 3. d L.B.R. 173.* 

^ (13) Unregistered agreement for permanent 
lease— Admissibility of lease in suit for speoifio 
. performance *of agreement — Nature of decree 
for .speoifio .performanoe and method of 
ezeoution of anoh decree. See REGISTRATION 
AOT (1908), No. 33, 43 Ind.*Gaa. 633. 

(14) Agreement to lend or borrow— Speoifio 
performanoe of agreement if will be decreed. 
See REGISTRATION ACT (1903), No. 13. 34 
M.L.T. 316. 

. 

(16) Daoree for eseontion of lease in suit for 
speoifio performanoe of agreement to lease— 
Transfer of suit property thirteen days after 
decree before ezeoution of lease— Transfer 
whether affected by rale of its pendens. See 
Relinquishment of Portion or claim, 
No. 3. 14 N.L.R. 176 

(16) Of agreement to sell— Agreement is to 
transfer full title to purchaser —Transfer of 
title, registered * document nooeasary for — 
Ezeoution of unregistered oonveyauoe not 
snffioieni performance of agreement — Bight of 
vendee to proceed against vendors to compel 
them to fulfil their oon tract —Parties to suit. 
See Vendor and purchaser, No. 3, 37 
O.L. J. 638. 

Bpeelfio Relief let (1 of 1877;. 

(1) S. 9— Poasessorp suit — Decree for land 
and crape thereon'^Crope r^mo\)ed"--8i^hse- 
qmnt suit for price of crops — Question of 
title to land. < 

The plaintiff brought a suit for the possession 
of oevtaia land with crops standing thereon 
under 8. 9 of the Speoifio Relief Act and 
got a decree, in executing his deoro9, he could 
not get the crops which h^d been removed. 
The plaintiff brought the present suit for | 
recovery of the price of the oropb{ The | 
defendante denied his title to the land. The 
first Court decreed the suit but reduced the 


Bpeolflo Relief lot (1 of 1877);^(Conftniied). 

amount of damages claimed. The lower 
appellate Court remanded it for trial of the 
question of title : — Held that the defendante 
could not by cutting and removing the ocope 
annul the effeoc of the possessory deoree, and 
that the order of remand was bad. Huddr 
Singh v.«Aiiian Singh, 16 A L J. 934. 
Richards, c j. and Tudball. j. 

(3) , 8. 9 — Suit for possession — Physical pos- 
aesston. San Hla Bav v. Hla Paw, 9 Bur. 
L T. 172 » 9 L.B.R. 160 See Final Part. 1916. 
Col. 1338. 

(8) 8, QSuit if lies after property attached 
under Crim, Pro Code {Act V of 1896), 
8. 146. 

Where, following upon the dispossession by 
defendant of the plaintiff, an order toe attach- 
ment was made under S 146, Grim. Pro Code» 
in a proceeding in respect of the same property 
under B. 145, Crim. Pro. Code. Held— That 
the plaintiff after this has no right to relief 
under 8. 9 of the Specific Relief Aot. AzImnddUii' 
AhiAed v. Alaoddin Bhnnja, 32 G W.N. 931a 
43 Ind. Gas. 153. 

TeunON and SHAMSUL HUDA, J.I. 

References 30 A. 331 ; 26 B. 363, Not F. \ 7 
O.L J. 647, F. 

(4) 8* 9-^ Meaning of physical possession of 
Thakur Ban. 

Where a person appoints pujari of Thakur 
Bari, defrays the expenses of the deity’s wor- 
ship, repairs and re oonstrnots the building- 
and holds the actual possession of the key by 
which the door of the Thakurgar is opened, the 
person who holds sooh a possession is the 
person who holds the physical poBsessioa to be 
protected under 8. 9. Speoifio Relief Aot. 
Nareodva Rath Lahlrl v. Charu Chandra 
Boie, 44 Ind. Gas. 497. 

TEUNON and NBWBOULD, JJ. • 

(6) 3. d^Applteabihty of the section inures- 
pect of /oint holders of possession of property 
— Legality of grant of lesser relief. 

Where plaintiffs brought a suit to be restored 
to the exclusive poBsession of a property, they 
were restored by the decree, to the joint 
possession \vith defendants, held that there wae 
nothing illegal to grant suoh a decree. The 
plaintiff IS always entitled to a leaser relief of 
the same kind as he ha^ a^^ked for.* S.,9 of the 
Specific Relief Aot applies to cases where a oo- 
owner m possession of property jointly with 
otbof CO owners is dispossessed by the latter, 
Ghootl^y Bltku, 44 Ind. Gas. 667. 

Batten,^ a.j.c. 

References 19 O.W.N. 1117, F. 

(5 a) B. 9, * Possessory suit under— Mesne 
» profits, Subsequent suit for, maintainability of 
— Possessory suit and suit for mesne profits— 
Cause of aotioii, if different. See JURISDIC- 
I Tioi) (OF Civil Courts), No. 7, 46 ind. Oas, 
885. 

. (6) S. 9 — Suit for possession alleging title 

and dispossession by defendant— Denial b; 
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Speclflo Rtllef Act (I of 1877;— (Con^iniM/Z). 

defendant of title and dispossession— Suit 
decreed on weakness of defendant’s case — Duty 
of plaintiff to prove title and sfeAbatoty possee- 
Bion. See POSSESSION. SUIT FOR, No. 3, 
U B.B. 1918, 4th Qr.,ia6. 

(7) B. 9— Suit based on title wrongly dealt 
with as possessory suit under section — Decree 
for possession given — Appellate Court finding 
buit to bo on litle, if can dismiss suit — Remand 
for trial on point of title. See llTJ^E, No. 1, 
16 A.Ii J. fill. 

(8) 8s, 19, 31 {b)^ Lessor an<i fessee— Con* 

tract tor the preparation of a set of jama 
wasil baki ‘ind jama mofussil papers-- i 
Specific pi’rfotmance— Claim lor damages | 
^Cove7iant running with the laud > 

A oovenant lu a lea^e to “ file with the lessor ' 
a set of jama wasil baki and jama mofussil , 
papers at the close of every year " even aBSum- 
ing it to be one running wilh the Kud. in not 
one which oan bo ppecifl^ally enforced. W^ere 
the representative in interest of the lessor sued 
for specific performanoo uf the covenant against 
the assignee of the lease f.nd in the alternative 
made a olaim for damages for breach uf the 
covenant, held that the case came within 8. 21, 
cl. (b) nf the Specific Belief Act, that the con- 
tract was one which, from its very nature, was 
suoh that the Court cannot enforce speoifio 
performanoo and that, in the absence of proof 
of actual damage sustained, the claim for 
damages was not also maintainable. Mohunta 
Bhagwan Dai v •Surendra Narain Singh, 
42 Ind. Gas. 521. 

FLETCHER and NEWBOULD, JJ. 

(9) S. 21 — Agreement to arbitrate— Suit, 
when demand and lefusal not proved, if by 
itself a refusal to arbitrate -Implied refusal. 


I 8p«clfie Relief Act II of 1877)— tConfinudil. 

(10 a) S. 22— Contract to gr^int lease,. Bpeoi* 
performance of, if ran he refused on ground 
of failure to disolcae previous default. Bee 
BFECiFio Performance, No. 4, 46 lod, Oas. 
659. 

(11)8, 23— Personal quality mention^^d in 
section." whU i*^ itioludes. See VENDOR AND 
Purchaser. No. i, 20 Bom, ITB, 654 ' 

I (12) 8. 27 (5) — Proof of want of notice to be 
I given by whom in suit for specific ^rformanoe 
of unregistered contraot of sale. See 6UBDEN> ‘ 
OF Proof, No. 6, U N.D.B. 27. 

(13) 8. 30— Scope of seotion— Awards if con- 
verted into oonirkcts, See Appeal (Sbcoijd 
APPEAL), No. 26. U B R 1918, :3rJ Qr.. lOS. 

(13-a) S. 39— Limitation Act fi90S), Boh* I, 
Art. 91 — “Entitled," meaning ot — Entitled 
under S 39 —Cancellation of document, Bait 
I for, Limitation for. See CANCELLATION OF 
I DOCUMENT. 47 Ind. Cns. 505. 

tt 

(14) S 39— Suit to avoid registered deed— 
Oonsequontial relief of forwarding copy of 
decree to Registrar — Ad valorem Court-fee. 
See COURT Pees act (Vll OP 4870), No. 9, 

3 Pat. L.J. 194. 

(15) S. 39— M'irtgage deed, execution of, 
without consideration- Mortgagee put into 
possession— Suit for declaration that document 
is void— Document neither void nor wii'dabld 
— Maintainability of suit. Bee MORTGAGE j 
(General), No. 12. (1918) M.W.N. 769. 

(16) Ss. 39, 41 — Suit by minor for oanoella- 
tion of sale-deed executed by him duiing 
minority— Minor if bound to oompeusato pur* 
chaser — Statutory right to impose oonditions 
— Gorapensation apart from statute. 8ee 
Minor, No. 4, 7 L.W 124. 


^^here two days after concluding an agree- 
ment to refer their disputes to arbitration, one 
of the parties instituted a suit and it was urged 
in defence that the suit was barred by S. 21 
of the Bpecifio Relief Act, but there was no 
allegation in the written statement that the 
plaintiff refused to perform the contract to 
refer to arbiti'^tion nor was any evidence given 
* performance, fusal. 


F l-I*® filing of the 

. io fftove’^such a"roi*“®®^” within the meaning ol 
«... rw ^ ,7 0 Relief Act. 
field pet f^letcHek\ j . 

suit waff not* “refir®^* i/.— Neither demand noi 
8. 21 of the Specif 

pot Skavisul ,,, 

refusal need be ^ ciroum 

plied, ed that plaintiff was deter- 

That fk.. .1 arbitration amounted to a 

stanras whi«k" contract fo arbitrate. 

mxoen not to go to Kid Gas gvq . 

^fusal to perform S? a * ’ „ • 

Blnabandu Jaoa v I" ^^amsul Huda, jj. 
C.W.N. 362 »44 Inf*. A98 ; 23 C. 956 ; 17 C.W. 
Fletcher aoig 

6 No. 8, supra. 

N. 861 : 8 A. 67, 0( 


(17 & 18) S. 41. See No. 16, supia, 

(19) S. 42 — further relief— Person in posses- 
sion ai tenant not denying plaintifiTs right 
— Persons claiming title to property not 
in possession. 

One 0 owned a shop. After bis death, hie 
daughter-in-law, B, came into possession of it. 
Her qoD*in*law, F, managed her 'afiaira. B 
made a gift of the shop to R, who wa^ one of 
F’b t^oDB. F had a son M by another wife* M 
7 j oocupied the shop as a tenant, having 
executed a rent agreement in favour of F ana 
paying rent to B while she was alive. After 
B’s death, ho paid rent to no one. B died 
leaving a widow, P, who made a gift of the 
shop to the plaintiff. The plaintiff sued' for a 
declaration that she was the owner of the 
house and that a sale-deed in respect of it 
executed by J was nuil and void against her, 
M also claimed the ownership of toe house. 
The suit was dismissed on tjhe ground that the 
plaintiff being but ot possesadop, Mh ought to 
have Hiked for farther relici he ad^thm to a 
mere declaration :—JSt§ld that the only relief 
that the plaintiff could hate elahned was a 
declaratory decree^ inaemuoh ae IhetiersOiie 


(10) B. 81 (6), 
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49pedlfie MM Act (1 ol iM)^{CofUinue^)» 

ttguinst whom she otaimed the relief were not 
itk possession and the person in possession had 
not denied her right, IKataii Motl v. Tllhk 
Ohand, 16 A.LJ. 666 » 47 Ind. Gas. 8S6. 
BaNBBJI and BYVlts; JJ. 

(JO) S, 43^8uif for 4^elaration^Plainliff 
not flXhng any legal character-^ Declara- 
tion thdradopHon in a joint family not 
valid-^Vwnarrted daughter in the family 
not entitled to reltef. 

• The widow of a Hindu who lived in union 
* with hiB ftyntly having adopted a son to her I 
deoeased husband, her unmarried daughter i 
sued .to have it deolaeed that the adoption was I 
invalid 

' He2(2,,that the plaintiff was not entitled to I 
maintain the amt under 8. 42, Speoitio Belief 
Aot, 1877, inasmuoh as she was neither 
entitled to any legal char&oter. nor h id she any 
right to any property : her only rignt being to 
be maintained out of the family property and 
to have her marriage expenses paid from it. 
wanesh Amrit Dhokrikar v. Rangnath Nano- 
har Paneara. 20 Bom. L.B. 413 =*46 Ind. Gas. 
.43. 

BatCHBLOR. Aa. C J. and KEMP, J. 

Befereneeat — 20 B, 202 ; 8 I.A. 14. Bel. on ; 

I B, 248 ; 27 B 614, B. 

• 

(21) 3. 42— Person entitled to a legal charac- 
ter^ divorced wife %f-^Moihet if can aue for 
declaration of legitimacy of chdd. 

The plaintiff sued her Ute hnsband f-ir a 
deolaration gander 8. 42. Specifio Belief Aot, 
tot a deolaration as to her marriage and the , 
legitimacy of four children. The lower Oourt 
found that the plaintiff had been divorced 
some 2C years ago and refused the deolaration 
about marriage, but decreed it as to the 
legitimacy of the eldest of the ohildren who, it 
was found, was born shortly after the divorce : 

Held— That the plaintiff who ceased to have 
the legal character of a wife 20 years ago was 
not entitled to, ask the Court to make a 
declaration as to her marriage, for there was 
no legal oharaoter in having been a wife and 
then divorced. 

That the decree of the lower Qourt aa to the 
legitimacy of one of the children could not 
stand, for the mother of a ohild cannot be said 
to have a legal oharaoter as to whether her 
ohild. who is not a party to the suit, if or is 
not legitimate. Latlfan Mean v. Muistt. 
Mooptt Janona, 23 G W.N. 171. 

Fdbtcheb and shamsul HCjda, jj 

(22f 8 42--Limitation Aci' 1906, Art. 130— 
Fresh invasion of right '-Fresh cause of* I 
aetion^Denial of title, when communicaf- t 
ed, thnitaiion phriod begins to run. 

ffeld that agierson is entitled to ipiSB by an 
invasto <d right to property and is not by his 
focheacaoee debarred from a future suit for a 
fnlttce Invai^n. ' * • 

Where there le a otoud upon the title or an 
iaeatioh at the ^intiff^e right, the plaintiff ie 
onQUed to ene tor deolaration under 8. 43, 
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Speolflo RelM let (1 of 1879)-{Conf<nW). 

Bpdipiflo Belief Aot, against any person denying 
his title to such right. But the denial must 
be oommunioated to plaintiff, in order to give 
*htm a causa of action . Unless so com- 
munioated, the statute of limitation cannot 
run against plaintiff. Mahabiv Roy v Sarju 
Prasad*, 43 Ind. Cas. 175. 

Walsh, j. 

Beferences : — 10 A.L.J. 413; 36 A. 492, 
F.; 11 A.L.J. 877 ; A.W.N. (1898) 216, Appl; 
31 A. 9, Diat. 

(23) S, 42- Civ. Pi 0 . Code, 1908, O. XXI, 
r. 63— Suif praying for declaring that the 
attachment of a decree invalid and for 
substitution of plaintiff*? name m the place 
of a benami decree-holder — Whether suit 
comes within the section. 

Where a plaintiff prayed that an attachment 
of a decree by defendant Nos. 2 and 3 be 
deoHred invalid and that his right be eubsti- 
tuted in the plaoe of the prior decree-holder 
(defendant No. 4) held that, if 8. 42, Specrifio 
Belief Aot, did apply to the oisa the oon- 
aequeniial relief which it was possible for 
plaintiff to claim, bad. in fact, been claimed 
Hari Lai Sahu v. Ranohi Ministerial Oflieers, 
Urban Co-operative Credit Society, 43 Ind. 
Gap 396 = 3 Pat. L.J. J82 = 4 Pat. L W. 138. 
MULLICK and ATKINSON, JT. 

Btference^ 29 M. 161 ; 16 M. 140 ; 14 M. 
23, R., 21 M. 363, Appr. 

(23-0) S. 42 -Sutf for possession — Prayer for 
declaration incidental to title— 8uU, not a 
suit for declaration under SpecifLc Belief 
Act — Person not intetested in relief prayed 
for by plaintiff, not a party to suit. 

Where in a suit for possession of oeitain pro- 
perties, the plaintiff prayed for a deolaration 
that be was the proper successor under the law 
and joined as defendant a remote Bandhu, vjho 
was not a uecessary party, as be had at no^ime 
claimed any right, title or interest in the dis- 
puted property, held that the &uit was not a 
suit for a declaration such as was contem- 
plated by 8. 42 of the Spooitic Relief Act and 
the suit should be dismissed as against the re- 
mote Bandhu who had no interest in the relief 
olaim»d by the plaintiff. Atharft Singh y, 

I Madhabeihwar Indra Mavain Sah, 45 Ind. 
Gas. 665. ^ • 

Dawson Miller and Jwala Prasad, jj. 

(24) 8. 42 — Proviso, meaning and scope of — 
Suit for declaration of invalidity of mortgage 
decfce-^Praper for redemption, whether neces- 
sary KannUmmal v. Banka Kvlihnamorthl, 
33 M L.J. ^6= (1917) M W.N. 790=43 Ind. 
Cas. 25. Bee^Final Part, 1917, Col. 849, 

(26) R. 42 — Scope of section — Suit for deeldra^ 
tion that a will alleged to have been executed 
by undinided brother auihcrisung widow to 
adopt teas not oxecuUd-^Maintainabiliiy 
of. 

Held that a suit for a deolaration that a will 
f said to have been made by the plaintiff's 
j undivided brother, the deoeaded hneband of 
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Specific Relief Ret (I of lVn)’-~{Oontinu$d), 

the defendant, authorising her to adopt a boy. 
was never executed, was oompetent under 
8. 42, Speoifio Relief Act 

8. 42 while indioating the character of the 
right which may be declared by a Court of law 
leaves it to the discretion of such Court to 
grant or refuse the relief claimed ; the point 
being that the question of the right of suit 
must not be mixed up with that of the exercise 
of discretion id regard to the relief. Bobba 
Padmanabhodn v. Bobba Bachamma, 35 
M.L.J. 144»:8 L.W. 335»47 Tnd. Cas. 702 
AYDING and SESHAGIRI AIYAB, JJ. 

Refwences 34 M.L J. 67 (P Q.): F.; 43 I. A. 
91 ; 39 M. 634 (P G ) ; 17 C. 933 (P 0.) ; 39 M. 
808: ^9 M. 8 : 30 M. 195 ; 29 M. 48 ; 28 M. 
57. R. : 2 I.A. 169 ; 6 I.A. 87 ; 12 M. 134 ; 35 
M. 592. Not F. 

(26) S» Satisfaction of mortgage decree bp 
deposit of decretal amount — Subsequent 
attachment of this decree by two successive 
* parties in two money suits — Claim ^io 
attached property made by plaintiff against 
first of the two attachments, rejection of^ 
Suit by rejected claimant for declaration 
that holder of satisfied mortgage-decree was 
his henamidar and that attachment was 
invalid— Civ. Pro. Cods (1908), O. XXI, 
rr. 58. 63. 

B, a judgment-debtor satisfied a mortgage- 
decree obtained against him by defendant No.4 
by depositing in Court the decretal amount. 
Defendants 2 and 3 subsequently attached, in 
exeention of a money decree obtained by them 
against defendant No. 4, the decree obtained by 
the latter against R. Subsequently again 
defendant No. 1, sued defendant No. 4, 
and attached before judgment the self same 
decree against B. The present plaintiff then 
appeared on the scene and under Civ. Pro. Code. 
O.^XXI, r. 68. objected to the attachment 
madi by defendants 2 and 3. On his objection 
being dismissed he filed a suit based on 0. XXI, 
r. 63, for a deolaration that defendant No. 4 
was his benamidar, and that he was the real 
beneficiary entitled to the money deposited in 
Court and also prayed for a declaration that the 
attachment ontained by defendants 2 and 3 was 
Invalid. 

Held that 8. 42, Specific Relief Act, was no 
bar to thie edit and that the mere fact that the 
plaintiff aid not ask for the recovery of the 
money»wao no bar to his obtaining the deolara- 
tioD which he sought and which involve^ the 
setting aside Of the attachment (a). Held, 
also, that the suit based on Civ. Fro. Code, 
O. XXi. r, 63, must fail with r^ard to the 
defendant No. 1 against whom the plaintiff had 
not filed any claim under O X*XI, r. 68, in 
respect of his attachment before judgment. 
Hart Lall Saha v The Ranchi Ministerial 
Oflioers, Urban Co-operative Credit Society, 
9 Pat. li. J. 182. 

MUIiLICK and ATKINSON, .FJ. 

Bsfsrsneea 40 C. 336 ; 14 M. 23 ; 16 M. 
140; 31 M. 353; 29 M. 151, R. 


Speoifio Relief, let (1 of 1877)— (Ohfifinuid). 

(27) 3. i2— Private partition between partiei^^ 
— .Subsequent application, to Bevsnua 

« Authorities for pflrtition Declaration, 
Suit for, that plaintiff is sole owner of pro-^ 
per ties allotted {o him, maintainability of. 

In a suit for a deoUration that plaintiff was 
the sole owner of the lands in suit, it appeared 
that, a 'dispute having arisen between 'the 
parties, there was a reference to aehitration and 
that, subsequent to the award, there was a 
private partition, by which the lands in suit 
fell to the plaintiff, but. in spite of that, the 
defendants had applied to the Re\i;enue Author- * 
ities for partition. ' 

Held, that, inasmuch as there had been a 
partition of the whole of the paternal estate 
between the plaintiff and the defendants, this 
latter were debarred from re-agitating fhe ques- 
tion and that the plaintiff was entitled to the 
relief sought. Abdullah 8ah v. Muhammad 
Bakav Shah, 12 P.W.R. 1918a43 lod. Cas. 
127. 

CHEVI8 and LESLIE JONES, JJ. , 

(28) S. 42, proviso — Ufeiufruotuffjy mortgage 
by father^Bons, Suit by. for deolaration that 
their share not liable to attaobmeut aqd sale in 
execution of money-decree agaifist father, if 
maintainable. Sea DECLABATOBT DECREE, 
No. 1, 46 Ind. Oas. 869. 

(29) 8. 42, proviso, Applioability of— 

Deolaration, suit for, by decree-holder that 
property first attached iu execution of decree 
but afterwards attachment withdrawn )s of 
judgment-debtor, maintainability of* Bee 
DBOLABATORY DEGREE, No 2, 45 Tnd. Oas. 
972. 

(30) 8- 42. Bee DECLARATORY SUIT. 

(31) 8. 42^8uit for deolaration of right to 
pass along public street aooompanied by musin 
past mosque — Maintainability. Bee DECLA- 
RATORY SUIT, No. 1, 20 Bom. L.R. 667. 

(32) 8. 42— Suit for mere declaration with- 
out praying tor ejectment of trespasser if com- 
petent. See Declaratory Suit, No. 7, 
118 P.R. 1918. 

(33 & 34) 8. 42— Whether mother of minor— 
Mahomedan girl entitled to sue for a declaration 
that the marriage of her minor daughter efieoted 
by her uncle, invalid. See MaHOMBOAN 
Law (Marriage;, No. 2, 46 Ind. Oas. 209. 

(35) 8. 42— Declaratory suit by trespasser, 
whether maintainable. See INTENTION, No* 1, 
46 Iqd. C^B.^Oa* 

(36) S, 42, 22L.(s)— Dserss for deelaraiion— 
Deed executed by Hindu widow eonferrinff 
estate on me reversioner — Suit^ by other 
reversioners for declaration of invalidity of 
the died — Maintainability'^ Deetaration 
involving a finding that , the fMnfiffe oro 
rsveraionef8,^\f a bar to.graeU thereof* 

Where a deed is eipoutsd by a Hindu widow 
in possession of her haalMDd's prfiOoctlsB, pur- 
porting to Qonfer the absolute estate on one o7 
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Speclfle Bellof Ael; (1 ojt 1877)— (ConoXud^d). 

the rtverslohere and fcbe effeoi of whioh is to 
prejndioe the^iatereats'ol the othec reaersionary 
heirs, these latter heirs, though Biill rever- 
sionary and though thhy may never get any * 
title beoanse events may preclude them from 
doing so, may sue foa h declaration as to the 
eflfeot of snoh deed and^ a declaration can be 
validly granted to the effeot that' the deed is 
cot binding on the plaintiffs and this view is 
clearly borne out by illn. (e) to B. of the 
Speoiilo Relief Act (a). 

. Thb fact that the deolaraticn involves a 
finding tb^t the persons in whose favour it is 
made are ail reversionary heirs does not negative 
the, right to the grant thereof. Sandagar 
Singh V Pardlp Narayan Singh, 7 L.W. 146 
•=>33 M.I 1 ..T. 31-34 M.L.J. 67=-4 Pat. L.W. 62 
-16 k.LJ. 61-27 G.L.J. 186-22 C.W.N. 
4d6-(l918) M.W.N. 323-20 Bom. L.R. 509- 
46C. SlQ-43 Ind Caq 484 (P.C.). 

LoBD Parker of Waddinoton, Lord 
* Wbenbubt, Sir John edge. Mr. 

. AMEER AIiI and SIR LAWRENCE 

jE^JpiNS. • 

Btief€nce\-^{<k) 43 l.A. 207. Dist, 

(37) * S. , 46*— Powers of High Court under 
seotion to interfere with the cancellation of the 
registration* of a patent by the ooatroller. See 
ACT II OF 1911 (Patents and Designs), 
No. 1, 22 O.W.N. 680. 

(38) 8. 45 — Decision of Chairman of Calcutta 
Corporation refusing to expunge names of 
certain persons from Municipal Eleotion Roll, 
if final — ^igh Court, if oan interfere with 
decision. See EliECTIONS, No. 1, 45 G. 960. 

Spei Saeoeiilonli. 

(1) Transfer of Property Act (IV of 3882), 
S, 6 {ai-— Hindu Law— Adoption by widow 
— Postponement of adcptea son^s estate 
during the widow's life — Transfer made by \ 
adopted son of property forming part of the 
estate tn the widow's lifetime. 

D K adopted B by means of a deed of adoption, 
whioh provided that the Utter would from i 
that day acquire all the rights which an 
adopted son had under the law in all the . 
property left [matruka) by Raja Raghubir 
Singh deceased and now in the po^seseion of the 

Rani Sabeba. But it had been agreed th«>^t 

according to the wish and permisbion of Raja 
Bagbubit Singh • the Rani Saheba, would con- 
tinue to be owner and in possession {mahk aur \ 
qahia) of the cnM^e Rcyasat during her life. 
Subsequently B transferred oertain,propprty^of 
the Ueyasat to J md others. After the sale,*B 
leased the property to D, father of 1. There 
was considerable litigation between B and J, ' 
which ejrentually terminated in a decree buse^ 
00 ^sompromjso between the parties to the 
efiect that in the event of B, paying to J on a j 
oeitain date certain aoms pf money, J,^ would 
give up all olaima. to the pre^erty iq gueation, 
and that. iO the event of non- payment, the suit < 
of J agaioat B would be decreed and the suit* 
of B Against J would be diemissed. B did not ' 
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Spec Sueoeialoiila— (Conekfdid). 

phy ^the amounts aa required and the result 
provided for in the decree followed. J applied 
for execution of the decree, B objected that be 
had only an expectant interest in the estate 
which interest wan inalienable : — Bcld% upon a 
construction of thp adoption-deed, that the 
interest created in favour of B was not a mere 
possibility of succession to the estate after the 
death of D K, but that it was a vested right, 
the right of enjoyment and possession being 
only postponed, uud that the sale was anafieot- 
f d by the provisions of B. 6 (a) of the Transfer 
of Property Act Balwant Singh Y. Joti Praead, 
16 A.L,J. 765-40 A. 692-47 Ind. Gas. 699. 

TUDBALIi and RAOOF JJ. 

References-.— A. 391 ; 27 M. 677, B.; 80 
M. 266. DisL 

(2) Agreement between widow and her rever- 
sioners to divide reversion on her death in 
oertsin shares — Some of the reversioners only 
entitled remotely, some being next reversioners 
— Agref^ment not operative. See WILL, Nb, 13, 
i6 M.L.J. 684. 

Stamp Act (II of 1890). 

(1) Formation of new coniraot in place of old, 
discharging liability on old contract — Infringe- 
ment of Stamp Law made by new oontraot— - 
Remedy of oreditpr. See HUNDl, No. 3, 16 
P.W.R. 1918. 

(2) Ss. 2 (6), 36 (d)— Promissory note— 
Bond— Unstamped document— Admissibility in 
evidence on payment of penalty and stamp duty. 

Kasaram Ranglah v. Malta Ohengama Natda. 

33 M.L.J 603 — 43 Ind. Cas 55. See Final 
Part, 1917, Col. 852. 

(2-o) 05. 2 (10), 57, Art, 23— Letter reciting 
earlier sale and receipt of oonsideration not a 
conveyance within the meaning of — No HJhmp 
duty— Construction of Stamp Act. Bee* CON- 
VEYANCE, 161 P.L.R. 3917. 

(3) 8. 25 — Marupat creating charge or im- 
provemenis for arrears of rent. See LEASE* 
No. 1, 41 M. 469. 

(4) 8s. 26. 35 — Document securing advances 

of money up to a fixed maximum — Value of 
subject-matter of document. Rule for deter- 
mination of. • * . 

A document, beariog a stamp of Hs. 15 and 
recording thu terms of a loan traifsaotion, 
provided that, subject to a maximum of 
Bs. 50.000 the lender was td advance and be 
repaih monies in a particular manner from time ' 
to time anCi was to have a security upon all the 
paddy and 4ice kept by the borrower in hia mill 
up to Rs. 60,000 for wbat was at any time 
owing to the lender under the document. 
Held that the amount of the subject-matter of 
the charge was Rs. 60.000. 

Where there is a maximum limit in a 
document, whioh creates a charge in respect of 
a varying account, the maximum must be 
taken to be the amount that ie intended to be 
secured, 

» 
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Stamp Sot (II of 1809)— (Conltnuad). 

Held that, to chia dooument, 8. 36 of thd 
Stamp Aot did not apply, nnd that the 
defloienoy in the btamp oould be made good 
undee B 33 of the St««mp Aot A. L A. M« 
A. L. Chatty Firm v. Hanng Aung Ba, 9 
Ii.b.R. 317. 

TWOMBY, C.J. and ORMOND, J. 

(6) B. 33« sMb-B I -Impounding of document 
insufficiently stamped — Coradtftons necessary fcfr 
the appbeatton of section-^ Suit for money on 
hatohitta produced in Court %n bound volume 
■containing other hatohittaa— Jurisdicfton of 
Court to impound those other hatohittaa. Saihl 
Mohan Saha v. Kumad Kumar Blawae, 31 
O.W.N 346-37 C.L.J 525. See Final Part. 
1917, Col. 853. 

(6) 8. 35 — Promitisory note ezeouted in 

Niaam’s dominiona but abamped with Britiah 
atamp*— Bight of suit on suoh note in British 
Courts. Sea JURISDICTION (GENERAL) , 
Ho. 3, 20 Bom. Li R. 464. ^ 

(7) 8 35 See No. 4, supra, 

(8) S. 35 a. See No. 2. mpra, 

(9) 8.40. Sae No 11. infra. 

(10) 8. 61 -^Certificate by Collector that docu- 
ment duly stamped— Reference by Board of 
Revenue to High Court-^Jurisdiction of 
High Court to decide the question. 

Where the Colleotor finding a sale deed 
iusuffioiently stamped, under 8. 40 (1) (5) of the 
Stamp Aot, levied the deficit together with 
the pooalty provided li;[ law (which (aol wa^ 
eodorsod on the dooument), and Board of 
Revenue then retecred the question ab to the 
stamp djt>. if any, payaole ou the aooument 
. to the High Court, under S 57 of the Aot, 
held that the High Court had no jurisdiotion 
to decide the que<itioD. In the matter of 
KhalfChand. 16 A.L J. 43 (F B.)-47 Ind. Oas. 
299. 

KNOX, A.O J., RAFig and PIGGOTT, If. 
Reference .--26 M. 752, F. 

(13) 5s. 67, 40— /ndo^srmen/ of certificate by 
Collector that instrument is duly stamped 
—-Power of Chief Controlling Revenue 
authority to refer matter to Btgh Court in 
respect of correctness of Collector* i decision 
—Mdtter feterred if ease— Jurisdiction of 
High Court, 

A GoUector, acting under S. 40 (1) (b) of the 
Stamp Aot, levied the deficit stamp duty And 
penalty payable on an instrument and, after ool« 
laoting them, oerlilied under S. 40 (a) by in- 

doreement on the deed that it was diUy stamped; 
but the Chief Controlling Rcvci^ue authority 
referred the matter under 8. 67 (1) to the High 
Court for its opinion as to whether the instru- 
ment was in fact sufficiently staipped or not. 
Held that this was not a *QaB6* within the 
meaning of 8. 67, that, the CoUeotor having 
fnUy decided the ease before him and there 
being no room for any further disposal the 
matters referred were, under the oiroumatanoes 


Btamp Aot (II of 1899)f-(Oonf«ntM<2)< 

not within the jurisdiotion of the High Couct(a>. 
Btamp Reference by the* Board of ReyennOt 

40 a: 128. ^ ^ 

Knox, O j., RAFIQ and PiGGOTT, JJ. 

Reference : — (nj 26 752, F. 

(11-a) S. 37. See Ncf. 2-a, supra, . ^ 

(11*6> Sob. I, Art. L3— Order to* a firm *to 
pay money to certaia person or boarer, a bill 
of ezohaoge payable ou demand — Stamp duty 
of one anna.* Seo BILL OF EXCHANGE, 47 
Ind. Cas. 561. '« 

(12) Seh, I, Arts, 13. 35 — Agricultural lease 
—Agreement to hypothecate crops for pay- , 
ment of rent— Liability to stamp ditty, 

An agricultural lease entered into by the 
cultivating tenants la exempt from stamp duty 
under exemption (a) to Art. 35, Sob. X of the 
Btamp Act, 1B99. Where a lease executed by 
tenants gave the landlord the sole right over* 
the whole crop until rent was paid and the , 
tenants agree •not to alienate or otherwise do 
away with crops without landlord’s oonsent, 
until the rent was paid, the instrument is an 
agreement of byputhpoatiou of moveSible proper- 
ty by way of 9«ourity for the re-payment of a 
future debt, and as such was liable to the duty 
chargeable on a bill of exchange under Art. 

] i (b), Bcb I of the sUmp Act, 1899. Manog 
Htat y. MauDg Ban Hun, 44 lud Cas. 109. 
Parlett, j. 

(12-a) Art. 23. See No, 2-a, supra. 

m 

(13) Sch I Arts.- 25, iO—Marupul— Coun- 
terpart of lease — Mortgage — Stamp duty, 

A maiuput IS a r>ounterpart of a lease or a 
deed «'XG''Uted by ^ tenant promt^^ing certain 
roT.t, and wnere the deed oontainn a special 
clause creeling a cb?rge over the tonaut’s im- 
provements m favour of the landlord for arrears 
of rent, it muMi. be stamped both as a counter- 
part and as a mortgage. Palakkunnath lUath 
Oovlndan Nambudrl v. Ottathayll Moideen, 
33 M.L.J. 093-41 M. 469 (F.B.;, Bee Final 
Part, 1917, Col. 854. 

(14) Sch. T, Art. 35. See No. 12, supra, 

(15) Soh. I, Art. 40. See No. 13, supra. 

(16) Sch. I, Art, 48 {d)— Court Fees Act (Vtl 
of 1870), Art 8, Seh. I — Oeneral Power 
of Attorney, whether its copy produced in 
Court requires CourVfee of annas 8 — 

S 113, Civ^Pro. Code, dot V of 1908, and 
. xril, r 9 ; O. I, r, 12 ; O. IH, rn 9, 4 
( and 6 and 0. XVIIl, r. 1 of the same 
Code. 

Held, that a oopy of a* General Bow» of 
*Attornoy produced in Court for vejnfioation aoes 
not require* a Court Fee %tamp of annae eight 
under the Court Fpee Aot, Bob. I, Art, 8. 

Beta, also, thah a oopy of.Ganoral Power of 
Attorned or the original ie not required by law 
• to be plaood on the reooed of a oaee In wbioh 
the attorney is aoting. 
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'3lattp let (11 of 1890/— (Oonelttdtfd/. 

H0l4» facljier, thofc* a fisoal enaotnoient saoh 
as fcha Gouct Fees Aot,mask be striotly oonetrued 
and that Art. 48 of Bob. I of the Aot is intended* 
to aathoriee the levy pf annas 8 la tho oase 
oontemplated under Aj(k. 13, r. 9 of the Oiv. 
Pro. Code. Rastomjl Y. Kala Sindh, 186 P. 
W.H. 1917»9 P.B. 19f8»*4d Ind. Cas. 383. 

* SGOIV^SMITH and LESLIE JONES. JJ, 

Stamp Duty. 

Court Fees Act (VII of 1^70j. Sch, II, 
Art, 6 — Slap of execution^ Seem tip bond for, 
hov) stamp 6 d^Court-Ue or non~judicial stamp — 
athmp Aot (IT of 1899). 8 eh. 1. Art 15. Dvar< 
kanath;pey v. Baliaja Kanta Malik, 31 C.W. 
N. 1 160 ==43 Ind. Gas. 376. See Final Part, 
1917, Ool. 854. 

St. 24 and 28 Ylo., C. 67 (Indian ConnolU). 

See INDIAN COUNCILS AOT. 1861. 

8tatatei.,Jnt6Pppetatlon of. * 

(1) See BEN. AOT VlItOF 1885 (TENANCY), 
No. 97-a, M Ind. Gas. 94 (F.B.). 

'^,(3) Proviso to seoiion how far afieot a opera- 
tion of seotion Bee MAD. ACT XIX OF 1883 
(LAND Improvement* LOINS), 34 M.LJ. 
446. 

(3) Principle £;aidinfr rofcroapootiva efEeot to 
Statutes. See ClV. PRO. CODE <1908), No. 136, 
33M.L.T 355. 

(4) Interpretation of teohnioal words in 
Statute arrived at by implication and reference 
— Keatriotive and penal constructions not to be 
generally adopted. See LIMITATION ACT 
(1908), No. 201. U.B.B. (1918). 1st Qc., 79. 

(6) Illusory toakf created before passing of 
Aot— Such wakf whether validated by any 
retrospective operation of Act. Sea MAHO- 
MEDAN Law (WAKF/i No. 2, 16 A.L J. 841. 

(6) lilua^raticns to section to be taken as 
part of Ptatute See Ungonscionaule BAR- 
GAIN, No. 1. 35 M L.J. 614 (P C.j. 

Statutory Body. 

(1) Jurisdiction of Civil Courts to determine 
legality of imposition of tax bv See PUN. 
ACT III OF 1911 (Municipalities), No. 3, 
74 P L.B. 1918. 

(3) If statutory authority servant or agenjof 
Grown— If such body exempt from liability for 
misfeasanoe as exercising sovereign funotions-*- 
Qeneral responsibility of Quoh bodies. See 
TORT, No. 1, 41 M. 538. 

9tay of Bxoootlon. * 

(1) AppIieafioH for sxsctition stayed as to 
part of decTBS'^Exelusion of time of partial 
•fdp— Limifdfton Act, 1908, 5. 15. 

, A pactial stay of esaootlon is stay within the 
meaiiing of It, Limitation Aot, so as to , 
% •’ 


ytay of Eieootlon— (Concluded). 

justify ezolusioD of time under that seotion* 
Hachtappa Ohetty v. Maung Pe, U.B.B* 
(1918), 1st Qr., 73 = 46 Ind. Gas. 899. 

Hbald, J.C. 

References 26 M. 760, R ; 20 Ind. Cas. 
489; Dist. 

(2) Order for sale of immoveable property--^ 
Appellate Court if oan stay sale. See APPEL- 
LATE COURT. No. 2, 34 M.L.J. 470. 

(.3) Aopeal to Privy Counoil— Decree against 
respondent given as security for costs — Accept- 
anoe of sf>ourity if operates as order staying 
ezeoutiou during pendency of appeal— Time of 
pendency if may be excluded from limitation 
period. Bee LIMITATION ACT (1908), No. 24, 
3 Pat. L.J. 132. 

Stay of Ppooeedlogi 

Contract of sab of goods — Provision for 
arbitration in case of dispute — Contract im- 
peached on equitable grounds— Stay of arbitra- 
tion prooeedings, if valid. Bee ARBITRATION, 
No. 4. 22 C.W.N.636. 

Step-ln-ald of Execution 

(1) Ltjnitalion Act (IX of 1903). Art. 182 (5) 
“^Kxecutxon of decree’^ Step-in-aid of exe- 
cution. 

An apphoHion to the Court executing a 
decree, asking that certain objections to the 
execution of the decree be dismissed, is step- 
iD-aid of execution and saves the bar of limita- 
tion. Tamlz-un Nlisa-BIbl v. Najju. 16 A.L.J, 
704 » 40 A. 663 = 46 Ind. Cas. 6G9. 

TUDHALL and BAOOF, JJ. 

(2) TAmitation Act \ \X of 1908). Sch, I, Art 

182 --“Execution of decree — Limitatyon — 
Steo 17' -aid ot execution » 

An applio itioQ for execution ol a decree was 
made ou fho 20th January 1911 ibe judg- 
ment debtor nut in an objection and the Court 
ordered the parties to adduce evidence in sup- 
p irt of thoir reqpeowive cases. In the course of 
these objection proceedings, the decree-holder 
on the 25th November 1911 filed a list of wit- 
nc'-ses and intimated to the Court that he waa 
ready to proceed with his. case : • 

Held, that this should be taken* to be an 
application to the Court to take some, step-in- 
aid of execution and a subsequent application 
for execution of the decree filed on the 22nd 
Aug'sit 1914 was witbin time (a). Brojendra 
Klihore Eoy Ghondhnry v. Dll Mahmud 
Sarkar, 2^G.W.N. 1027 = 44 Ind Oas. 604. 
TEUNOV and NBWBOULD. JJ. 

Reference .—21 0 W.N. 423, ReL on. 

(3) Appljpation for payment out of money 
deposited in Court as sseurifp— Order for 
payfnent-““Limitalion Act, Art, 183, el 6 
'^Application if a step in- aid of exseafion. 

An applioation toe payment out of money in 
Coart in exeoation is a step-in-aid of exeoution 
andcc Art. 182, ol. 5, Limitatioii Aot. 
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Step-In aid of Execatlon-^(OoncZttded), 

Where money deposited in Oourt as secu- 
rity for the coats of the suit, an order of the 
Court is necessary to make it available for pay- 
ment towards the decree amount and an appli- 
cation for such an order Ih one in execution of 
the decree itself. Thangl Shettlthl v. .Duga 
Shettl, 35 M.L.J. 575«e L.W. 5rj = (19l8) M. 
W.N. 748«24 M.L.T. 483. 

SPBNGQB and KHISHNAN, JJ. 
i2e/srences : — 2 M. 174 ; 16 M. 453 ; 17 M. 
165 ; 33 B. 340 ; 6 A. 366, b\\ 43 Ind. Cas. 637 ; 
8 C. 89 ; 10 G. 549 ; 11 0. 237 ; 23 C. 196. Dtflf* 

(4) Application to transfer decree to Court of 
Native State for execution — Application if a. 
See Limitation act (1908), No. 216. 20 Bom. 
Ii.B. 421. 


Sob-lean. 

Assignment by sub-lessee of absolute occu- 
pancy tenant of sub-lease, if requires landlord’s 
oonsent. See LANDLORD AND TENANT, 
No. 68. 14N.L.R. 188. 

Sobvogatlon. 

(1) Contribution, Suit for — Contract Act 
(1873), Ss. 69, 70—^* Persons interested in the 
payment in 8. f'9 — Subrogation. See CON- 
TRACT ACT (1872), No. 43-a. 22 O.W.N. 347- 
42 Ind. Cas. 30. 

(3) Satisfaction of decree by some of joint 
judgment-debtors in suit on mortgage — Decree 
binding on all judgment-debtors— Bight of 
judgment-debtor satisfying decree to be subro- 
gated to position of mortgagee decree-holder. 
See CONTRIBUTION, No. 1. 45 0. 691. 

Soldier ip tloD. 

Benefit Society— Subscriptions by members 
of society as form of co operation making 
capital available to each subscriber-- Bight 
to claim refund of past subscriptions when 
arises— Burden of proofs 

The plaiutifi claimed a refund of the aggre- 
gate of his subscriptions to a pool or co- 
operative Benefit Society, generally called a 
** committee alleging that the organiser and 
manipulator << the sofaeme had refused to 
continue to receive his subscriptions, in conse- 
quoDoe* of which he lost all prospect of taking 
the pool ; to p^hioh each contributor waq in 
tarn entitled on paying a monthly subscriptiou 
to the pool with the further privilege, on bis 
inability to coucinue his subsorid^ions before 
taking the pool, to got back bis i^st subscrip- 
tions. Held that, if the pUinCifi refused to 
continue his subRcripiions, be must prove his 
right to a refund, and, if so, when ; but that, 
if the defendant be responsible for'tho breach, 
the burden of proving that no refund is claim- 
able lay on such defendant. Ohulam Haider 
T. Mont. Bhagao, 77 P.B, 1918-107 P.L R. 
1918-167 P.W.B. l9lff-47 Ind. Oas. 416. 
LB-BOBSIGNOL. J. 


Sueeeailon. 

(1) Custom of- •Eunuch, Heirs of^ 

Ordinarily when a mal'e becomes an eunuch, 

• his fieirs are bis natural huirs under the personal 
law to whioh he is subjected, and. to set 
aaide the presumptioiy that* the rule of succes- 
sion would be his persolial law, it is necessary 
to prove a great deal more than that in^ certain 
instanoes, even if numerous, the relatives did 
not take the trouble to claim the'^roperty' of 
the eunuch, but permitted it to go to another 
eunuob. Badhlj Singh v. Basil, 46 Ind. Cas. 
77 = 6 O.L.3.* 189. 

STUART, A.J.C. 

(2) Property purchased or inherited by Ondh 
Talukdar — Accretion — Village transferred in 
exchange — Right of succession to estat^— Pri-** 
mogeniture. See CROWN GRANT, No. 1, 
24 M.L.T. 283 (P.G.). 

SucceialoD Act (X of 1868). 

a ^ 

(1) Applicability of, to Chinese Buddhists. 
See Chinese. Customary Law, No. i, 9 L. * 

B. R. 179. 

(2) S. 50— Evidence Act, B. 68— Witnesses . 
necessary to prove will. See WILL, No. 3, 33 

C. W.N. 316. # 

a •> 

(3) 8b. 101, 105 — A charitable bequests, 

Applicability of B. lOi to — Bequests, Validity 
of, under— On what depends— English Buie if 
applicable to India. See BEQUESTS, 47 Ihd. 
Gas* 383. 

(4) B. 105. Bee No. 3, supra, 

• 

(5) 8. Ill — Applicability to bequest to 
brother’s widow and on her death to her 
daughter— Substantial gift. Bee WILL, No. 6, 

23 C.W.N. 689. 

(6) B. 197— Death of residuary legatee of 
testatrix after applying for grant of adminis- 
tration with copy of will annexed— Bon of such 
legatee, Right of, to grant on proof of will. See 
Letters op administration. No. l, 45 C. 
862. 

(7) 8s. 269, 293— Powers of executor to dis- 
pose of property. See EXECUTOR. No. 1, 38 
C.L.J. 141. 

(8) 8. 293. Bee No. 6. supra, 

Sucoeiilon Certificate. 

(1) Decree, execution of— Application for exe- 
cution— Person to whom certificate to collect 
r debts granted, if competent. 

The appellant was one of the sons of the 
original decree-holder. After the death of his 
father, be made an application under the pro- 
* visions of the Succession ' Certifioate* Act to 
which ho made the othec heirs pf his deceased 
father parties, as to the grant of a oertifioate in 
order to entitle hem to obtain the particular 
decretal amount; and it was granted. He 
alleged in his application for execution that he 
was the only person entitled to the Judgment- 
. debt : 
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Bnedesiloo Oevttflcaler-(Con<infMiI). 

^ 0 ^ 1 , that the appellaot was entitled to 
maintaiii the application. Sheikh Golam 
Khallq v. TaaavdaluAll ifhan. 28 C.L.J.*299.^ 

FliBT^OHlSB and 8HAMSUL HUDA, JJ. 

(2) lyayahhaga joint Hindu family^Hand- 
• note executed in favour of fatJierSubse^ 

« qwnt xenewal in favour of son represent- 
ed by Karta— Suit on renewed Hand-note 
by the son Succession certt/icnte, Necessity 
,of, for maintainability of suit — Succes^on 
Certificate Act (VII of 1889)* 8, 4t^Parttes 
to suitt Non- joinder of. Objection on ground 
of, if can be taken in Revision, 

Ahaqd-note was executed on 22nd July. 1909 
by the •defendant in favour of B. who with 
his brother 0. constituted a joint Hindu family 
governed by the Dayabhaga Law. B having 
died in the meanwhile, the hand-note was 
renewed on the 22nd July 1912 in favour of C\, 

, as the karta of the joint family constituted by 
himself and the sons of B. A suit was brought 
on the hand-note after the death of C, by bis 
heirs amPthe heirs of B. O’s widow who. during 
the pendency of the suit obtained letters of 
administration to bis estate was not made a 
-^narty to the suit nor was any objection taken 
nuring the trial as to her non- joinder. The 
suit having been decreed against the defendant, 
on a Revision petition. ' 

Held,. (1) that B’s heirs were claiming in their 
own right as persons in whose favour the hand- 
note of the 22Qd July 1912 was executed, C 
having represented them in that transaction 
and it was not necessary for them to take out a 
succession certificate in respect of their share 
of the debt ; 

(2) that no objection having been taken 
in the trial Court on the score of non-joinder of 
^O’s widow, when the Letters of Administration 
to O's estate taken by her during the pendency 
of the suit was produced during the course of 
the suit, it was not competent to raise that 
objection in • revision before the High Court 
NllmonI De v, Soorendra Hath HItra. 46 Ind. 
Oas, 648. 

BIOHABDSON and BEACHCBOFT. JJ. 

j(3) Decree-holder, One of several heirs of a 
deceased, Execution of decree by, after ob- 
taining certificate, Validity of — Judgment- 
debtor if entitled to go behind terms of^ 
Succession Certificate Act (VII of 1889), 
S* 16, Oonelusiveness of cerXifieate under. 

Pne of the heirs of a deceased decree- holder, 
who obtains a succession certificate in respect 
^f the decree, can maintain an application for 
theeqeontionof that decree, and the judgment- 
debtor is not entitled to go behind the termsTof 
the Boocesdlon oertifioate, since dnder 8 16 of 
the Soocession Oertifioate^ Act (1889) the oertifi- 
data is qonclaslva as againiit the person liable to 
pay the debt. GoUm Khallk v.*Taiavdak 
'Xhaa, 46 Ind. Oas. 690. 

FLmOHBB and BHAMSOL Buda, JJ. . 
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* (4) Holder of. has title to recover debt due ta 
deceased— Payment to holder valid disebatge. 
See LIBIXTATION AOT (1908), Ko. 128, 7 L.W. 
dSO. 

(6) Mortgage. Suit on, by sons after father’s 
death — Mortgage in favour of father as 
mad&ger as joint Hindu family consisting of 
father, sons and nephew— Nephew disclaiming 
interest — Succession oertifioate if neoassary for 
fiiaintainability of suit. See MOBTaAOB SUIT, 
No. 2. 47 Ind. Oas. 649. 

Soooesilon Certificate Act (VII of 1889). 

(1) Application for succession certificate — 
Objection on the ground of re-unton — 
Whether the objection was suitable for 
enquiry in summary proceedings. 

Where a claimant applied for a suooesaion 
certificate and the objector raised the allegation 
of re-union, held that the allegation was not 
suitable for enquiry in a summary proceeding 
under the Buooession Oertifioate Act, Jagan- 
/lath Prasad Sahu y. Muiammat Kaadarl 
Saha, 43 Ind. Cas. 126. 

OHAPMAN and ROE. JJ. 

(2) 8. 4— Suif for arrears of rent due to 
deceased person — Succession certificate and 
probate papers not filed -^Institution of suite 
not barred— Decree to be deferred HU papere 
filed. 

8 . 4, Succession Certificate Act, does not 
prohibit the institution of a suit for arrears of 
rent due to a deceased person, even though the 
plaintiff has not filed a oertifioate of sucoession 
or probate ; what is barred by the section is the 
passing of a decree uhtil the production of such 
papers, to do which the Court should give time 
to the plaintiff. Alice Thorp v. Sheikh 
Shamatullah, 3 Pat. L J. 160 » 44 Ind. Oas. 
733. 

ROE and IBIAM, JJ. • 

(3) S. 4. sub S. (1) {a)— Plaintiff, death o/— 
Substitution— Suit for recovery of money. 

S. 4, sub-B. li ol. (a) of the Snooeesion 
Oertifioate Aot, applies to the case of a persoot 
who has been substituted as plaintiff for one, 
who has died pending a suit for recovery of 
money due on a bond. No decree can be 
passed in favour of the substituted plaintiff ' 
without the production of a snooession oertifi- 
oate. NepusI Bewa v. Natlffiiddlii, 27 C.L.J. 
400«46 Ind. Oas. 730. 

MOOKBBJEK and BBACHCBOF^ , JJ. 

* References: — 7 C.L.J. 663, F.; 23 0. 148 » 
85<C. 767 ; 16 B. 519 ; 26 0. 889, R. 

(4) 16, 16— Assignment of debt by person 
entimd to succession esrtificate— Assignment 
made •before assignor obtained such esrtifl* 
eats—Assignss's right to sue for debt wUhmU 
certificate in his oton name. 

The assignee of the person, to whom a 
saocession oertifioate has been granted, has a 
right of suit without obtaining a snooession 
oaitificale in bis own name, for payment to 
the assignee is as valid as payment to the 
assignor, in the absence of any restriotioia 
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Baccenlon Oevtlfioate Aot (VII of 188oi 

imposed by law. S. 4 (1) of the Suooession 
Oettifioate Aot only requiiea the produetion of 
a oertifioate and not one in the name of the 
person suing. A oertifioate is valid until 
revoked, under B. 18 of tho Act, and affords 
proteofion, even though the assignor obtained 
the suooession oertifioate only alter the assign- 
ment. Arunachella Chettiar v. Huthu, 35 
M.L.J. 666. 

PHILIilPS and Kumaraswami Sastri. jj. 

Rc/flrenc65 14 A L.J, 677, F., 36 A, 74, 
Diss.; 36 A. 31, iZ. 

(5) S. 9—Appli^‘atton by widow — Security 
asked from applicant as condition precedent to 
grant- No special circumstatices^ Whether order 
leqaL Naralit Del v. Parmeihwarl, 15 A. L.J. 
881»40 A. 81. Sde Final Part, 1917, Col. 66^. 

(6) 8. 16*— Suooession Certificate granted 

under Aot, Conolu^iveotiss ol, undor — One 
oo-heir of a decree- hfilJcr obtaining oertifi *atd, 
Ezeoution ol deorco by, Validity of— Judgment- 
debtor, if entitled to go behind oertifioate. Satf 
8UCCKSSION Certificate, No. 3, 4G lud. 
Oas. 890. 

(7) B. 16. See No. 4, supra. 

(8) S* 18. See No. 4, supra. 

Bulolde. 

Per Chief Justice. — At common law 
suioide 19 a form of homicide and 8. 399 of the 
Indian Penal Code is wide enough to cover tho 
case of suicide. Ghlkkam Ammirajii v. 
Ghlkkam Sesbamraa, 33 M L.J. 494-5 L W. 
735»(1917J M, W.N. 433 = 41 M. 33. Soe 
Final Part. 1917. Col. 859. 

Solti Valoatlon Aot fVlI of 1887). 

(1) 5s. 3 (1). 6— Si4tf for vre-emption-— Value 
por purposes of jurisdiction’-- Madras Civil 
C(Mrts Act, S li— Court Fees Act, 8. 7 (v), 

A suit to enforoe a right oi pre-emption is a 
suit whose subjeot-matter inoludes fruob rights 
relating to land as pre emptjon wibhin the 
meaning of 8. 6 of the Suits Valuation Aot, 
and Its proper valuation for purposes of juris- 
diction IS, in aoQordanpe with 8. 14 o'! the 
Madras Civil Courts Aot, that fixed in the 
manner provided by the Court Fees Aot, S. 7 (v). 
Narayana Nalr t. Cherla Katirl Hatty, 34 
M.L J. 397^41 if. 721. 

OLDdEIiD and SADASIVA AIYAB, JJ. 

(3) 8. 4— Suit for declaration that certain lafid 
is abaoiute property of plaintiff— Valuation for 
porposes of jurisdiction. See VALXUTION OF 
STOP, No. 6, J16 P.W.R. 1918. X 

(8) 8. 6. See No. 1, supra. • 

(4) 8. 9«-8ait to declare an adoption valid— 
Ad valorem fee. Bee Court Fees Aot (1870), 
No. 33, 43 Ind. Cas 64. 

(0)8. 11— ValaatiOD of. suit, Objeotiou to 
paoanhiry juriidiotioo based on, if oan be 
raised lor the first time in High OonrI. Bee 
VALUATOR OF SUIT, No. 4, 46 Ind. Oae. 899. 


Snmmone. 

( 1 ) Service of sumtnons on 'de/endant^Oofp 
given to him-^No aclfnovjledgment^ven by 
}Am-^Service if proper UftdsV OtP. Pro* 

. Code, 0. y, rr. 16 ,ahd 17— ffsflinp oside 
ex parte decree-^ Naeir's report^ if admissi’- 
hie after his deaths* 

Case where it was held that a defendant's 
application /to set aside the ex pdrie deora'a 
passed agait.st him was time-barred^the repprt 
of a Nazir ainoe deceased, being held to be 
admissible for the purpose of asoertaining when 
the defendant came to know of the dgoree 
against him. * 

Where the report, with reference to the 
summons issued to a defendant, was that, on 
each occasion when a copy bad been given to 
the defendant be had refused to sign* on the 
original summons the required acknoWl^gm4nt 
of Its receipt, held that the aummons was not 
duly served bo far as r. 17, O. V, Civ, Pro, 
Codr, wai ooncera'^d, at'd that personal service 
c mid not be said to have been effected within 
the four oornorH of r. 16, O. V, Giv. Pro. Code, ' 
1908. Three modes of serving a summons on a 
defendant pointed Dewan Chand v. jiuiiamat 
Parbati, 99 P.R. 1918 = 184 P.W.R. 1918. 
Broadway . j. 

Reference 16 B. 117, F, * ^ 

(3) Document, To produce, to Government 
servant — Court, Discretion of, to issue— Evi- 
dence Aol, 1872 S 162. Bee ADJOURNMENT,^ 
No. 1, 46 Ind. Oas. 898. 

(3) Mode 01 service— Duty of Court. Bee 
ClV Pro. Code (1908), No. 335, 43 Ind. Oae. 
633. 

(4) Defendant’s refusal to aooept service— 
Time for oomplianoo with summons, sufficiency 
of — Ex parte proceedings, validity of. See 
CiV. PRO. CODE (1908), No. 331, 41 P.L.R. 
1918. 

(5) Service oi, on defendant— Mode of legal 
service — Scope oi O. V, r. 17, Civ Pro, Code. 
See CIV. Pro. Code (1908;, No. 333, U.B.R. 
1918, 4th Qr., 123. 

{6f Servioe of, on munim of firm— Whether 
service on member of family. See DISMISSAL 
FOR Default. No. 1. 106 P.W.R. 1918. 

(7) “Duly served *’ in Oiv, Pro, Code, O, V, 
r. 19, meaning of. Sec LIMITATION ACT 
(1908), No. 300, 43 Ind. Oas. 611. 

Sunday. 

Last day foc^ filing appeal under Provincial 
InaolVenoy ^Aot being dies non— Exclusion of 
such day in computing limitation. Bee FbO- 
VXNOIAL INSOLVENCY ACT (III OF 1907). 
No. 37, 36 M.L J. 581. 

darety. . . , ‘ 

(1) Surety for property sought to be attaobed 
before judgment— pViit referred to arbitcaiioti— 
Court passes deoree for amount awarded by 
arbitration— ^Liability ol aomty* Bee OlW 
OOOB (1908), No. 468 , 46 lad. Oas. 189*- 
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(9) Sardtyahip't kinds of*-F<illier’8 surety 
debt’-— Bon’s^hability'r-Texts as to, Disoassion 
of, See Hindu Law (Debts). No. 7-a, U9i8) 
M.W.N.67S. •. ; 

(8) Bee PRINCIPAD AND SUBBTT. 

# 

Baroty'bood.'' 

B • t 

,(1) Ott./Vo. Code {Act V ot 1908), S 145— 
Surety bond executed %fi cxecuitO'^L proceed^ 
tng-^ijiability of surety, %f continues after 
JJie ^erminalton of the particular ex^cutton 
proceeding, or ceases with the dismissal of 
the particular execution case. 

Tti ^ certain ezeoufion proceeding, the decree- 
holder hid attached the standing crops of the 
ji^dgme^t debtor, 'when upon certain other 
peraohb put in a cUim to those crops The 
claimants were permitted to cut awav the 
crops on twootbrr pernons ‘‘tan'^ing sureties to 
pay 50 to the decree bolder if the oinim 
was ultimiiely disallowed Eventually the 
claim CaS was dismissed ai d the execution 
case was Uso struck out for doiaulf In the 
next oxociktion oase. the decree-holder having 
sought execution against the surolies, the 
latter rontended that thf bond become in 
operative* as soon is the cxfoution oa<)G, in the 
l^ontse of wbioli it was furnished, was dismissed 
and they could not be made liable 

flflZfi— Tha n?‘»re faoV that the execution 
case against thejuagment dobto»* wis dismissed 
after the claim was dismissed does not affeot 
the question uf the liability under the bond 
Had there been a suit under the bond, there le 
no douoc* that the auretie^i could hive been 
made liable. The present Code however 
provides for realization of the amount due 
under the bond by execution. AJltiilla Sarkar 
V. Nandoor Hahammad, 0 W N 919 » 43 
Ind Gas. 464 

OHITTY and SMITHEB, TJ. 

Eeferencee —14 0. 757. 21 lad Cah. 612, 
Dist, 

(2) Bonds t4kea oat of Court by judgment 
creditor not oontemplated by Civ. Fro Code, 
8. 145 — Only sure^ bonds contemplated. See 
OIV. Pbo Code (1908). No. 187, (1918) 
M.W.N. 764. 

(.8) Surety making himself liable for decretal 
money in case dispute not settled— Compromise 
decree— Decree if can be executed against 
sutety. SeeGiV. PRO. CODE (1908), No. 188, 
99 P.W.R. 1918. 

(fit} Application for execution of* surety- Bond 
— Dismiesal of application and reference «to 
separate snit— Dismissal of such separate suit 
on gropnd of execution application being proper 
remedy and for non- joinder of parties — Fresh 
application \o exeohte surety- boifd if barred by 
r^e of res judicata. Bee EXECUTION OF 
DBCEBB. No. 3^, 9i 0.0. 188. 

t 

(6) Pwtaenbii^ rail, XSzMatod in, Nntucf. 
JBm PABKMBBBlIir. Ko. T-a. 167 P.W.B. 1917. 
/ • 


Bonendev. 

• ( 1 ) Leass^Doeument, if necesaarp'^SurreH* 

der by operation of law. 

Id aorrenderlng a lease no document in 
writing is necessary. 

A snrrender of lease to the landlord does not 
require any registered document. 

A* settlement lease from Government operates 
as a snrrendrr of a previous lease in favour of 
pnother bv operation of law. Brojo Nath 
Sarma v. Mabeswar Gohanl, 28 O.L.J. 930. 

Fletcher and ShamsuIi Huda, jj. 

(2) Undivided tonanov — Death of one tenant 
— Su'render by tuivivor of deceased’s rights to 
landlords — CollateralH of deoeaeed. Bight of— 
PiMhesBory suu by surviving tenant, Main- 
ifluiabiiily of. See ESTOPPEL, No 6 b, 154 
P L R. 1917. 

(Sj Vant^or of portion ot occupancy tenure if 
ari> thing left to— Nature of. if transfer or 
grant — Aooeptanoe of surrender by landlord of 
•portion nt inalienable occupancy holding— 
Eviot'on of traosforec if can be made. See 
Landlord and Tenant, No. 13, 22 C W.N. 
966. 

(4) Sale of portion of non-transierable ooon- 
panoy tenure — Surrender by vendor of same 
and re settlement taken by him of rest- 
implied burrend^^r — Landlord if may evict 
purchaser See LANDLORD AND TENANT, 
No 14. 2J 0 W.N. 967. 

(5) Vendor uf portion of occupancy tenure if 

has anything left to— Nature of, if transfer os 
grant — Accepsanoo of surrender by landlord of 
portico of inalienable ocoupauo^ holding— 
Eviction of transferee if can be made. Sse 
Landlord AND Tenant, No, 16, 22 C W.N. 
97i. * 

B 

(6) Lease, Of. if writing neoessary for^ Regis- 
tration, Necodsity of — Surrender by operation of 
law, what is. See LANDLORD AND TENANT, 
No. 47, 46 Ind. Cab. 100. 

(7) Implied. Rule of, applicability of, where 

rent paid in advance — Mere non-cultivation 
does not amount to— O.F. Tenancy Act (1698), < 
S 85 (4). Bee LANDLORD AND TENANT, 
No. 62-d, 47 Ind. Cae. 28. . 

• ■ 

(8) Effect of, on sub-lease. Bee LANDLORD 
AND TENANT, No. 66, 14 N.L.R. 107. 

* (9) Surrender by oconpanby tenant to land- 
lord for consideration— Heir of tenant put In 
po^sessiot/ by Revenue Officer— Landlord’s right 
to reoove^ purchase-money with interest— Balt 
lor refund ^if lies in Civil Court. See LAND- 
LORD AND Tenant, No. 66, 14 N.L.R. X36. 

(10) RpUnquishment of lease or— Writs if 
necessary. Bee LEASE, No. 9, 33 O.WtN. 441. 

BovTay and Batllainent Bet, 

Bee Bom. AOT I of 1866. 
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Sarvey Mapi. 

AdmiuHhility in e'oiAenu^Thevr value ae 
evidence. 

Survey maps are offioial dooumenfca prepared 
by oompoteat persons, and with suoh publioiiy 
and notioo to persons interested as to be 
admissible and valuable evidence of the state of 
things at the time they were prepared. .They 
are not oonolusivo aod may be shown to be 
W''ong : but in the absence of evidence to the 
contrary, they may be judicially received in 
evidence as correct when made. Manug Thin 
W. Mast Zao. 44 Ind. Caa. 947. 

Riaa, j. 

Referetice 30 0. 231, F, 

Symbolical PoiiobbIoo. 

(1) When sufficient to interrupt adverse pos- 
session. Sdo ADVERSE. Possession. No. 4. 23 
M.L.T. 26 (P C.). 

(2) Ronamidar, Dacree against — Sale of pro- 
perty held in benami in execution of decree, if 
binds* beneficiary — Symbolical poseession, 
binds beneficiary. See Benami TRANSAC- 
TION, No. 2, 2i O.W.N. 807. 

(3) Meaning of. See ClV. PRO. CODE 
(1908), No. 365. 44 Ind. Gas. 839. 

(4) Of bare site equivalent to actual posRes- 
sion. See POSSESSION, No. 7. 76 P.R. 1918. 

Tank-beda. 

Madras Estates Land Act (I of 1908), 
8* 3 (16/, Explanation of term in— Tank-beds, 
if oommunal land under S. 30--Landholder8, 
Bights of, over, if affected by 8. 20. See 
MAO. ACT I OF 1908 (ESTATES IjAND), 
No. 4-a, 47 lud. Gas. 594, 

* Temple. 

(1) presumption as to intention of author of 
trust, where temple w^s open for public worship 
—Bight of suit for proper administration of 
trust. See Giv. Pro. Code (]90S). No. 122, 
45 Tnd. Gas. 213 

(2) Suit for recovery of price of fireworks sold 
to manager of temple — No decree against tem- 
ple funds. Bee BELIOIOUS ENDOWMENTS, 
No. 6. 84 M.LJ. 358. 

Tenancy. • ' * 

(1) Contract of. Kinds of ^Express and 
implied — ImpUed^ Instance of^Landlord 

* and tenant Tenancy , contract of, w?ien 

can be inferred. * 

Aooncrajt of tendnoy like any othpr oontraot 
may be implied as well as express. 4 

A tenant, openly breaks np wastedand adjoin- 
ing his holding with the knowledge aod fre- 
quently with the oral oooseut of the landlord. 
it the tenant ie permitted to do this, by labour, 
tillage • expenditure of money, to improve the 
eotl and make it a valuable source of inoome 
while the landlord ataude by and aigno the 
Jamabandie which show the cultivator as a 
tenant albeit one not yet fixed with rent. i(| is 


Tenancy — (Ooncltfdsi) . , 

reasonable to infer that the cultivation is with 
the landlord's oonsent. That makes the culti- 
vator a licensee in the first instance ; but where 
*ouUivaMou and improvement of the land 
have gone on for a number of years continuously 
and the landlord has dVjA objected to the oulti- 
vator being, shown as a tenant *in the village 
records, a Cfintraot of tenancy may be implied. 
Batnoo V. Nabldad Khan, 46 Ind.H'^as. 909.* 
Stanyon, a j.c. 

(2) Ejectment suit — Determination of' ten-, 
ancy. On ground of— Landlord and tenant,' 
Relationship of. Proof of, Neoeasiby of. See 
Ejectment, No. 4, 46 ind. Gas. 236 

(3) Area of, Mistake as to, if mistake of law. 
See Finding of Fact. 46 Ind. Cas.. iSL . • ' 

(4) Mortgage — Pnrobaser in execution of 
mortgage decree— Suit for possession —Tenancy 
rights set up by some deiendanta — Duty of 
Court to adjudicate on such rights. See 
PLEADINGS, No. 3, 45 Ind. Oas. 660. 

Tenancy Act:* ^ 

See BEN. ACT VII OF 1869. 

See BEN. ACT VIII OF 1886. 

See Ben. Act II of i9i3 (Orissa*). f 
See G. P. ACT IX OP 1883. 

See O. P. ACT XI OF 1698. 

See PUN. ACT XVI OP 1877. 

Bee PUN. ACT XVI OP 1887. 

See U. P. ACT II OP 1901. 

Tenanoy-lo-Oommon. ^ 

(1) Lands leased out — Suit by one fsnanf-in* 
common to recover his share of land and rent by 
partition — Suit against lessees only-^Other 
tenants- in common not necessary parties — 
Parties, joinder of, Narayan Balkrlshna 
Rajadhyaksha v. Fascu Menu Lem, 19 Bom. 
L B. 932»42 B. 87«43 lud. Gas. 471. See 
Final Part, 1917, Col. 862. 

(2) Co-ownership of ship if gives rise to part- 
nership among owners— Law as to earnings by 
employing it. See PARTNERSHIP, No. 5. 85 
M.L.J. 87. 

Tender. 

(1) Of draft of proposed agreement in case of 
enhancement of rent— Stamped draft sent to 
Court for service on tenant — Identical copy 
without stamp served by Court on tenant— 
Servioe if valid tender. See BEN. AOT VXII 
OF 1886 (TENANCY), No. 16. 22 O.W.N. 558. 

^ (9) Mortgage-deed providing part-payment of 
mortgage money— ’Tender mode after demand 
by mortgagees. Validity of— iDterast, Rebate 
cf. See MOBTGAGB (GBNBRAL), No.' 19. 88 
P.W.R. lyiti. 

(3) What amonqts to— Mere exprastlon ot 
willingneea to pay« not a valid— Plepeneatlpn 
of tended— Transfer of Property Aoi (1889); 
6. 84. See T9ANSFBB OF PROPaRTT AOT 
(1869), No. 60’d, 6 L.W 416, 
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'Teoder— (OoHc 2 ti^ 0 d)» . 

(4) Wbat amouat!! to valid tender undec 

8. 81 ol the Tranaflt of Property Aot. See 
TBANSFBB of PBOBBBTY aot, No. 66*. 46 
Ind. Oae. 106, * 

(5) Deposit in Ooart*»by mortgagor of more 
amount than that due— Deposit if a valid 
tender— 'Mortgagor’s right to interest on 
aipouQt fto. deposited. See TRANSFER OF 
Property act. No. 64, 34 m.l.j. 439. 

(6) Offer by mortgagor to repay debt — Asser. 
. tion’by mortgagee of absolute right to property 

—Tender if dispensed with — Amount not paid 
by mortgagor — Exoneration of mortgagor from 
payment of interest. See TRANSFER OF PRO- 
^ PERTY /tCT, No. 67, 84 M.L J. 488. 

Thak'Map. 

Relevancy of, in suits for lakheraj title. See 
Evidence, No. 2 , 220 .W.N. 396. 

Third Party. 

Contract relating to iand*-Third party 
having beneficiary interest in its purpose if 
may claim benefit of contract — Oootract by 
^ Government with landlord — Undertaking by 
landlord to maintain rights of recorded tenure* 
nOlders - No waiver of such condition by tenant 
or Government — Right ,of landlord to declara- 
tion that certain tenant got entry in Record 
fraud alently— Right of tenant to take 
advantage of oonditton. See LANDLORD AND 
TENANT. No. 78, 3 Pat. L.J. 394. 

Title. " 

(1) Suit framBd as hr possession and dam- 
ages purporting to be under -^Specific Relief 
Aot, S. 9— Suit brought within six months 
of dispossessxon^Suii really based on title 
’•—Suit dismissed in toio as being one in 
which, upon plaint as framed^ no relief 
could be given^Dismissal wrong^Remand, 

Plaintiff was a mortgagee with possession of 
certain seminfiari for a period of five years. He 
entered into possession and had the land culti- 
vated. His Bub-tenants were dispossessed, as 
alleged by him, by the defendants. Within 
six months of the dispossession, he brought the 
suit for recovery of possession by deolaratiou of 
his title and also asked for recovery of dAraages. 
He purported to bring the suit under 8* 9 of the 
Specific Relief Act. The plaint was subse- 
quently amended by striking out the claim for 
declaration of title. The Mungif granted him 
a decree for possession under 8. 8 a.«i girayed, 
but dismissed the olaim for damages as being 
improper in oonjunotion with a claim fbt 
posseseion under the said section. Upon appeal, 
the INstriot Judffe dtamlssed the suit in fo(p, 
beoauie, in his opinion, upon |he plaint as 
framed, no relief could possibly be granted to 
the plaintiff. Upon seooad appeal, held that 
the suit being one for podeession bysed upon 
title, inaamuoh as a olaim for damages had 
been made in the plaint, it could not be die- 
knlaied in toto but ought to have been remand^ 

70 


Tltle-*-(Ccnclttdedj . 

for a decision on the merits. Naraln Dae y« 
Hot Bloghi 16 A.L.J. 61l»40 A. 687«46 Ind. 
Cas. 925. 

Tddball and RAOOF. jj. 

Reference 8 A.L.J. 910, Diet, 

(2r Title, proof of-^Document, recttflcalionof 
Lapse of time — Fraud or mistake. 

Title may be established without rectification 
(ft an instrument, even though the time to 
secure a rectification of the instrument has 
elapsed, and it is open to a party to givs 
evidence to prove that his name has been 
omitted from the document by fraud or 
mistake (a), Aelatulla y. Sadatolla, 28 
C.L.J. 197. 

MOOKERJBE and WALMSLBY, JJ. 

Reference:^ {a) 2 O.W.N. 260, F, 

(3) Wafib ul-arz— -Entry as to title — Pre- 
sumption. 

Though an entry as to title in a wajib-ul-aiz 
fit reoord-of-right does not create a title, it 
gives rise to presumption in its support which 
prevails until its oorreotness is successfully im- 
pugned. Oakae Khan v. Ohulara Kasim Khan, 
24 M.L T. 271 » 30 Bom. L.R. 1068 » 28 C.LJ. 
441-46 0. 793 (P.C.). 

LORD BUCKMASTER, 5IR WALTER 
phillimobe. Bart., and Bib Law- 
rence Jenkins. 

Reference 33 I.A. 101, R, 

(4) Ejeotment suit — Burden on plaintiff to 
prove title— Proof of possession within twelve 
years — Effect. See EJECTMENT, No. 1, 20 
Bom. L.R. 346. 

(5| Landlord and tenant — Proprieta..y ^ title, 
questioQ of, decided in Revenue Court without 
evidence — Civil Court’s jurisdiction to try such 
question. See JURISDICTION (OF SiVIL 
COURTS), No. 11, 21 O.C. 324. • 

16) Suit for declaration of proprietary title—- 
Adverse entry in revenue rooords. Effect of— 
Cause of action — Oommenoement of limitation. 
See LIMITATION ACT (1908), No. 163, 72 P.L. 
R. 1918. 

(7) Suit for possession of land — Aliegation of 
title and dispoRsession — Den^l of both by 
defendant in poBsession — Duty ot plaintiff to 
prove title — Duty of plaintiff also to prove 
twelve years’ possesflion where title* bas^ on 
possession. See POSSESSION, SUIT FOB, 
No«3. U.B.R. 1918, 4th Qr., 126. 

Topt. ^ 

(1) Neglvgenee in stacking gravel in Munici- 
pal road — Suit for compensation for injuries 
sustained by motor vehicle nassenper — 
Liahili^ of Municipality for ’ injuries. 
Principles goveming-^Fmployment of inde- 
pendent eoniractort if exempts Municipality 
from liability—MuMcipalAiiss whether 
exercise sovereign functions in maintaining 
. roadsStatuiory bodies, Rights ana 
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Toft— {ContiAtted). 

liahililies of, iisettsBed— Municipality if 
agent or servant of Oroton^Aet IV of 1681 
{Madras District Municipalities), 8s* 179, 
173— Omission to obtain license under 
Madras Act I of 1907 {Motor Vehicles) if 
disentitles injured person to damages* 

The plaintiff sued the Muoioipality ofViza- 
gapatam for oompengation for injuries suatained 
hy him owing tu the negligent staoking of 
gravel in a Munioipil road to repair whioh the 
hfunicipality had employed a oontraotor and on 
which the plaiiitif! was riding in his motor 
bioyole without taking a license for the vehicle. 
Both ithu Cnurta below deoreed the plaintiff’s 
claim, but the lower appell<ite Court increased 
the amount of damages awarded by the first 
Court on second apneal, that the plaiiit- 

jfi wis entitled to damages from the Munici' 
pality, but that the damages should be reduced 
to au amount smaller than even that awarded 
by the first Court. 

Per Scshagirt Aiyar^ J —In laving and main- 
taining a read, Mnninnalities m this country 
are not ex^roising pureW sovercigu tunoi.ioni 
and consequently they are liable for misfea- 
sance 

Though there is no provision for damages in 
the Di^triot Municioatnies Aot. which direots 
the application of Munioipal funds in a parti- 
cular manner, that direotion is not binding 
upon a person against whom a wrong has been 
oomnaMad by the pt;4tutorv body, against 
whioh a claim for damages can, therefore, lie ; 
and this claim is not ajfooted by the oiroum- 
stance that the plaintiS did not obtain a lioense 
under the Madias Motor Vebiolos Aot I of 
1907 (flj. 

On the question whether the Municipality 
can be held liable when it had given a contract 
for the making of the roid to an independent 
cootracuor. the employer is not ordinarily 
liable, if there has been illegality or neglect cn 
the pasi of the oontraotor, because an employer 
is entitled to expect of the nontractor that he 
will perform the duty lawfully and without 
negligence. But there is an exception to this 
rule even in the case of private employers, that 
where the employer is aware that the doing of a 
contract work involved a public danger, be 
ought to see that the oontraotor so discharges 
his duty as to avoid such a danger. There is 
another exception also to the effect that, in the 
case of stathtory* bodies entrusted with the per- 
formance of a publio duty, their liability cannot 
be shifted to a contractor fb). In the case of 
injuries occurring on Municipal roads, ev&n 
though there may be a large margin of Width 
for travellers to go through, the liability of the 
Muoioipality is not thereby lessened (e). 

Per NapUr, J*— It cannot be said that a statu- 
tory body, like the Municipality here, is either 
the servant or the agent of the Grown, unless 
it is so constituted by the proviBioh8«of the Act. 

The principle of making corporations liable 
lor neglect of duty is not limited in its applioa- 
tion only to oases where a profit is derived by 
ihe levying of tolla (d). 


Toet— (Continued). 

8. 173 of the District Mfmioipalitlbs Aot 
whioh lequires a Municipality to take proper 
preoautioDs during repairs, need* not be rm 
,with* 8. 173, which ha^ no application to the 
present case. 

Where a statutory authority has power to do 
something to a road* which wilJ^^iqake it 
dangerous VbiJe it is betngdoue, thero'isa duty 
oast upon them to take care that ni^persons are 
injured by any oareles^ness in the doing of what 
has to be done, whether that action be that 
of their own servants or of an independent 
oontraotor (s'.* Municipal Goancll of Vlzaga- ' 
patam v. Foster. 41 M. 538 « 44 Indv Oas. 308. 
SESHAGIBI AIYAB and NAPIEB, JJ. . 

References : — {a) 33 B. 393 ; 38 B. llfi ; 38 0. ^ 
796 ; 10 C. 416 ; Parnaoy v. The Lwicaster ' 
Canal Co., (1839) 11 Ad. & Ell. 333 ; Mr’ CheU 
land V. Manchester Corporation, (1913) I K. B. 
118, JR.; Hams and wife v. Baker, 4 M. & 8. 
27 ; 39 M. 361 ; 6 B H. C. Ap. 1, D. ; 38 0. 396; 
A, G.v. Lewes Corporation, (191 U 3 Ch. 495,* 
Ii‘ \bt Hardakarv. Idle District Council, (1896) 

1 g. B. 335, It* \ 11 B. 329; 8 B.L.K. 365. ExpU 
(c) 11 M. 343; Weanesday Corporatto'^i v. Loaqe 
Boles Colltety Co„ (1905) 2 K. B 823, R. 
id) Mersey Dock Trustee v. Gibs, I ri.-93, R, 
{c) Dalton V, A^qus, (1881) 6 A. G. 740 ; Benny 
V. Wimbledon Urban District Council, (l88Sj 

2 Q. B. 73 ; Pickard v. Smith, (1861) 10 0. B. 
N. 8. 470, R, 

(2) Master and servant — Liability of a Rail- 
way Company for wronqtul atsauUs com- 
mitted by tis servants — Company not liable 
for acts of its employees which • the Com- 
pany itself is not empoivered to do — Indian 
Railways Act llX of 1890), Ss. 108, 121, 
138, 132. 

The plaintiff and his wife were travelling in 
a compartment of a train of the defendant 
company. The uomparlment got overcrowded^ 
The plaintiff became afraid of being molested 
by other pissengers and he pulled the oom- 
munioatiou ubain and the train stopped. The 
engiuc-dnvor of the train rab up to the 
plaintiff’s oompartment, pulled him out of it 
and struck him blows with his fiet ; the guard 
oame op to the spot and he too slapped the 
plaintiff on his face. The plaintiff was attested 
by the engine-driver and the guard and was 
banded over to the Station Master at a station. 
After his statement was recorded by the police 
he was released and allowed to proceed to 
bis destination. The plaintiff sued the Railway 
Oompany olaiping Rs. 3,000 as damages for 
the wilful assaulb committed by the engioe- 
drivrr and the guard ; * 

* Held, that, as the Company was not author-^ 
ised under 8. 108 of the Railways Aot, to 
arrest the plaintiff for palling the oomthunioa- 
tion obaiu, the Company « was net liable foe 
assaults committed by its servaote (a). 

Heldt fucther, tlmt the spsoial peoviitons of 
8. 108 of the Railways Aot eould not be 
oontrolled by the mote general language of 
Bs. ISl and 198 of the Act (b)t 
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Tor|o-(Oon<jfified). 

Tiie maaiee is liable when the aeryant, hoting 
in amattee which is. within the scope of hia 
authority, that is, within the course of his 
employment, oommitis^a wrong by exceeding, 
the authority vested in him The act itself 
which cooMtitutes the wr^og may be and usual- 
ly is, in excess of the Servant’s authority, but 
U m thub tiansgressiBg his au^ioLily the 
8e|vant is doing in the master’s interests one of 
the oiasB of "acts which the master had employed 
him to do then the ma^^tor is liable Olrja 
thailkav Oayaihaokar Yaidya v The B. B 
and 0 I. Railway, 20 Bom L R *120 ^45 Ind 
Oas. 715. / 

SOOTT, O.J, and B^TCHFDOK, 7 

References -—(a) Poulton v London and 
^ 8auth IVeatern Railway Co , (1867) L K 2 
Q B. ^34, F, (b) P If her v Eiqer, (1898) A C. 
748, JJ. 

(3) Ttespa^s — Branches nvernmcjing from 
ttees on neighbouring tand*^ — to cut oy 
overhanging branches^ Claim foi mfunc 
tionnol dependent upon abditj to i^tove 
damages 

A person has the right to cud cH these 
portions of the trees which ove^hiDg his land 
V He can sufe to obtain an injunction to remove 
gco^tt\, even if he h unable to provo acfiiU 
damage Vlthau Jaganiiath JoshI v Yaideo 
Raghunath Oka 20 Bom R S26»4/ Ind 
Gas G29 

SHAH and Kemp, t7 

References — UC 944 19 B. 420 Leminon 
V. Webby 11895) AG 1, R. 

(4) Negligence — Injuries tncapacUalifig 
plamti^ for life — Compensation-^ Measure 
of ^ Suit for Lompensation —Amendrient of 
plaint at late stage oj the tr^al — Amendment 
increasing damages claimed— If can be 
allowed — Question of damages — Appellate 
tribunal-^ Bow far can interfere with lower 
CourVb finding -^Appellate Bench^Desir- 
ability oh in agreeing on suin to be award 
ed. 

Per Sii John Wallis, C J —In a suit for 
oompenbation for injuries sustained by the 
plaiotiS due t'l the defendant’^ negligence, 
wbioh permanently inoapaoitated the former 
from the use of his limb<i, the proper measure 
of damages is that something fair and reason 
able should be given but it should always be 
less than an absolute compensation (a) 

Per Sadaeiva Atyar, J , — The defendant in 
each oases should not be visited with the 
utmost amountwhioh a too ooinpaBsionate jury 
might think equivalent for* the miscbOaf done 
ana a Court should nof give the plaintiff t|^e 
value of an annuity of the same amount as his 
average inoome fgr the rest of his life. 

Per •fluriaw —Where an Aiyangar boy aged 
about 16 years and reading m the third form 
was permanently inoapaoitated by the fall of a 
temple door due to the negbgence of the temple 
servants and it*appeared tnat his father was 
very poor thougli there was a distant oonneq- 
^ion who iMM sotfitwliat rich and his brothers 


Tort*^(Conc2ttded). 

i^ere not highly educated and oonseqaentlr 
held only humble positions in life and in a suit 
by the boy for compensation against tha 
temple, the plaintiff was allowed at a late stags 
after the evidonoo was taken to amend his 
plaint by claiming Re. 12,000 instead of 
Ra. 6,000 as originally prayed for. 

Reid oo appeal, 

(1) that the boy must be faken to be a baok*^ 
ward boy and that Rb 6,000 would ba a fiufff- 
oient oompenaation under the oiroumstanoes 
for the plain tiff’s loss of career as well as hia 
physio il bufforiDga and (2) that the amendment 
allowed was, however, not illegal. 

Ptr Sadastva Atyar, J — The question of the 
quantum of damages in these oabes is not one 
that can be iccurately and mathematically 
aobWLrtd out where, however, two Judges sitting 
on an Appellate Benob nave to decide a ques- 
tion of that kind it is desirable that in exer- 
cising the fuDOiioiis of a jury the Bench should 
come to an agreement on the matter 

Pet Sir John WaihSy C J — Although the 
appellate Courf can form its own opinion on 
the reasons gwen by the lower Court in 
assontinf, damages it fhould always be slow to 
interfere unless in its opinion the damages 
*twarded are olearly ezoubbiva or inideguate, 
Yinayaga Hudaliar v Parthasarathi Alyaii- 
gar, 7LW m^JdM.IiT j 12 » 45 Ind. Gas, 
556. 

SIB John Wallis, c j and badasiva 

AIYAR T 

References —(a) Phillips v London and 
South l^estern Rath ay Company, 6 C.P.D. 
280, F, Armsworth v South Eastern Railway 
Company, il Jur. 758 , Rowley v. London and 
North Western Railway Company, L.R 8 
lliZch 221, R, 

(5) ‘ Act of God ” — Limitation of term — 
Collection of rain water— Damage to adjq^ning 
wall— Liibility to oompensate owner ^f wall. 
Sec ACT 01? GOD No 1, 21 O 0 296 

(6) Suit for damages for illegally impounding 
oattlo — Burden of proof Bee ACT I OF 1871 
(CaTTLF Trespass), No l, 44 ind. Gas. 287. 

<7) Tort arising out of negligence of minor’s 
guardian — Whether minor liable Bee CON- 
TRACT ACT, No. 86. 43 Ind. Gas. 923. 

Tout • * • 

Perbon seen oanvaesing aod introducing liti- 
gants to members of the Bat — Position of such 
person if that of tout. 8ee*LEaAL PBAOTI- 
TIONfrs ACT (XVIIl OF 1879), No. 3, 16 A. 
L J. 76. • 

Tfanafer of Gate. 

(1) Civ Pfo. Code, 8. 24 fl) (&)— 0. XLVII, 
r 2 — High Court Circular, R, O. 0, 
No. 8666 0 / 1916— TVons/sr by Dietrict 
Judge— Rsotsis in Small Cause to special 
Small Cause Judge-'Jf vaUd, 

Where a Bub-Judge acting aa a Small Oanee 
Judge ordered notice of review In a Small Cauae^ 



11 il THE OUEBENO? INDEX. 1916. 


1119 


Transfer of Oaie--(ConcIuc2sd;. 

suii, and the High Court thereafter issued a 
oiroular B.O.C* No. S656 of 1916 that all 
Small Cause suits should be tried by a speoial 
Small Cause Judge after 1-1-1916 and in 
pursuanoe thereof the Distriot Judge transferred 
the review petition to tho new Court. 

Held, it was not proper for the District ^dge 
to transfer a case already once decided by 
original Judge, as the oiroular applied only to 
oases instituted tfaoroafeer and the order is 
ultra vires YalthlllDga Chetty v. Kalla- 
pevumal Mudall, (1918) M.W.N. 991»94 M. 

, Ii.T. 32»8 L W. 959»46 Ind. Gas. 13. 
Seshaqibi aiyar, j. 

Be/erenee N.NV.P. 230, F, 

(2) Oil). Pro, Code (Aci V of 1908), S. 22— 
Application for transfer oy defendant 
objecting to jurisdiction of Courts main- 
tainability of — Grounds for transfer , in- 
convenience of defendant's witnesses if 
sufficient /or— Forum, interference with 
plaintiff's choice. • 

A defendant in a suit, who takes objection 
to the juriadiotion of the Court in whioh it 
has been instituted to try that suit, cannot 
maintain an application for its transfer to 
another Court under 8. 22 of the Civ, Pro. 
Code. 

A plaintiff’s right to choose his own forum 
cannot be taken away from him, except for 
very cogent reasons. 

field, that the fact that the dofendaot’e 
witnesses would be very much inoonvenieoced, 
if the suit continued in the Court chosen by 
the plaintiff as his forum, is not a sufficient 
ground for taking action under 8. 22 of Act V 
of 1908. Aikaran Bald y. Bhola Nath, 21 
O.C. 217, 

Lindsay, j.o, 

fie/erences;— 12 A.LJ. 896, IS B. 178. 
ReU 0%. 

(81 Appeal transferred before fixed date to 
Subordinate Judge — Transfer order not com- 
municated to partirs— Dismissal of appeal for 
default on fixed date— Restoration of appeal — 
Sufficient cause. See APPEAD (GenebaD), 
No. 31. 3 Pat. D.J. 218. 

Tranifer of Dtcree. 

(1) Portion of decree^ Transfer of— Transfer 
without notice to judgment- debtor. Effect of 
-^Civ.Pro Code {Act V of 1908), Ss, 39. 42. 

A portion of a decree cannot be transferred 
to anotber Co'irt for execution. 

A decree transferred to another Conrt for 
exeontion is not binding on the judgment-debtor, 
when no Dotioa has been given to* him. Pva- 
Jraih Ghaadra Sarkar v. Paade Ramnarain, 
43 Ind. Cas. 1B6^B Pat. L.W. 247. 

CHAMIBB, O. J. and SHARFUD^^IN. J. 

(2) Transfer of jariadiotfon after, while exe- 
cution proceedings pending, Effect of- See 
ClV. Pro. code (1908)» No. 301-a, 33 M.LJ. 
760. 


I Tranifer of Decree— (fionelvded), 

(3) Whole property 09 vered by decree not, 
but only 'part, situate in jurisdiction of Court 
,to 4thiob decree transferred for exeoution— 
Such Court if can* execute same. Bee 
Execution of Deqbeb, No. 27. 48 P.R. 
1918. 

■ - * 

Tranifer of Property. ^ , 

(1) Sale of immoveable property - Non- 
payment of pyirchase money — Remedy of 
vendor — fosssssion. Delivery of, if neces- . 
snry, to validate transfer^ Oral evidence, 
admissibility of, to explain ilocument — 
Evidence Act (1 of 1872). 8, 92. 

In a sale of immoveable property, the non- 
payment of the puiobase-money does not*, 
prevent the passing of the ownership bl the 
purchased property from the vendor to the 
purchaser and the purchaser can notwithstand- 
ing such non-payment maintain a suit fpr 
possession of tbs property, and the only, 
remedy of the vendor is a suit for the recovery 
of tho purohaie-money (a). ' 

Oral evidence is not admissible tdshow that 
a transaction which is ex facie a sale is really 
a mortgage, except to prove fraud on tl^e part 
of the party taking benefit under* the deed./ 
R. M A. R. Y Yenkataehallam «. Ng. Tub 
B., 45 Ind. Cas. 860. 

Maunq Kin, j. ' 

References (a) 30 A. 125 ; 11 A. 244 ; 2 B. 
547 ; 23 B. 625. 

(2) Fraudulent transfer •^Transfer in lieu of 
dower in favour of wife^Husband'v indebted-* 
ness — Insolvency of husband. Nailmnaliia ¥» 
Abdul Kadtr, 20O.G. 295»43 Ind. Cas. 280. 
Seo Final Part, 1917, Col. 868. 

(3) Creation of oooupanoy rights for con- 
sideration — Creation if mere act of manage- 
ment or transfer of valuable rights. See 
CU8TOMB (PUNJAB— ALIENATION), No. 7, 
126 P.R. 1918. 

Transfer of Property Act (lY of 1888). 

(1) Lease of land containing fruit trees— 
Enjoyment of fruits by lessee — Land available 
for fresh plantation — Land on orchard but not 
garden— Lease governed by provisions of 
Transfer of Property Act, Bee BEN- ACT 
VIII OF 1886 (TENANCY), No. 88, 42 Ind. 
Cas. 680. 

(2) U8ufru(;tuary mortgage — Mortgagor 
taking- lease— Mortgagee obtaining decree for 
arrears of rent— Equity of redemption, Sale of, 
ia exeoution- -Mortgagee, Purchaser at, Position 
of. Bee MORTGAOE (REDEMPTION), No. 12, 
46 Ind. Cae. 493. 

(2 0 ) 8. 2-d. See No. 21, iufPa. 

(2-6) Ss. 8, 6 (sK 8-^8hare in village and 
profits oeenAsd due, ALseignmeni of^ 
Assignee, Suit by, for reeovetyaf profUe, 
UainiaieMiUiy' of-^Mere'^ rfgHi to sue 
under 8* 8'^Proflts aeeruing after sale 
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Tranifef ot Property Set (lY of 1882) 

— {ContifmeH), * 

paasloith land under 8% S-^Previpus profits 
not beneficial ini^resU * » 

Under 8. 8 of the Ttfimsfer of Property Act* 
only profits aooruiog after the transfer pass 
with the land. Pteyidus profits are not a 
Jtenefioiar interest in ^ the land • within the 
meaning of the definition in S. 3, sinoe the 
l^d oouldlQot be transferred with retrospeotive 
effect. 

A^euit for profits by a person as assignee of 
a co-sharer, the aesignor hawing sold his 
village share and the right to profits prior 
to the sale is a suit on an assignment of a 
mere right to sue within the meaning of ol. (a) 
of B* 6 flf the Transfer of Property Aot, bo]far as 
the related to the profits accrued due prior 
to the sale, and therefore not maintainable. 
Lakbpat Sabal v. Tikaram, 47 Ind. Gas. 158. 
Batten, a.j.c. 

(3-c) B. 6— Future property. Assignment of, 
Validity of— Construction of section— Bppoifio 
immoveajile propeity in S 58,* Meaning of — 
Oharge on both moveable and immoveable 
property — Nou-registration of document. 
Bights over moveable property not affected by. 

.Bee Contract, No. 8, 47 Ind. Cas. 563. 

'« • 

(3) B. 6— Bight of inboritaoce, alienation of. 
before vesting— Validity. See MAHOMEDAN 
IiAW (INHERITANCE), No. 3. 7 L.W. 316. 

(4) 8> 6 (a)— 'Postponement of adopted son’s 
estate during widow’s lifetime— Transfer by 
adopted aon of property forming part of estate 
during widow’s lifetime— Validity of such 
transfer. See 8PES SUCCESSIONIS, No. 1, 16 
A.L.J. 765. 

(4-a) 8* 6 {e)^Pfofits of a village. Right in 
the, Transfer of, an assignment of debt — Not 
transfer of mere right to sue and not 
prohibited under, 

A transfer for valuable oonsideration of a 
right in the profits of a village, actually 
accrued due* and in ezisteooe at the time of 
transfer, is an assignment of a debt and not of 
a transfer of a mere right to sue. Although the 
transfer of the right to sue is a necessary 
incident of the transaction, the transfer of tbo 
right in the profits is not bad ir law under 
8. 6 (e) of the Transfer of Property Act. Bahrat 
Slogh V. BInda Oharan, 47 Ind. Cas. 631. 
STUART and MOHAMMAD ADI. A.J.CS. 

Beferenees : — 9 C. 696«1 C L.R. 440*4 
Ind. Deo. (N.8.) 1113,; 3 0 W.N. 43 ; 

6«A.907»A.W.N. (1882) 319*3 Ind *Deo, 
(N.S.) 166 and 1 Ind. Oas. 837*36 C. 346 -v 13 
O.W.N. 884. Diaf. 

# 

(a-b) 8.J6-4. Bee No. 2-5, suj^fa, * 

(6) 8s. 6, 54—- Assignability of contract — 
Ckiveoant to repurchase— Qovenant meant to be 
pevscual— 'Assignment outside family, if allow- 
ed. Bee Vendor and Purohasbr, No. i, 
20 Bom. L.R. 664. 


Trantfop of Proporty Aot (lY of 1888) 

^{Continued), 

(6) Ss. 6, 109, 111 — Breach of condition in* 
Volving forfeiture by tenant— Transfer by land- 
lord of his right subsequent to breach— 
Transferee if can enforce forfeiture. See 
LEASE, No. 4, 20 Bom. L.B. 767. 

(6Lti) S. 8. See No. 3-b, supra. 

(7) S. 10— Creation of darpatni lease by 
patnidar— Stipulation in darpatni that subordi- 
nate interests carved out by darpatoidar should 
become eztinot or sale of darpatni for arrears 
of rent — Condition if absolute restraint on 
alienation or one inserted for lessor’s benefit— 
Validity of conditior,. Bee LESSOR AND 
Lessee, No i, 45 0. 940. 

(8) S, 19-^Interest in immoveable properties 
to take effect on the death of a living person 
— Whether vested or contingent ^Smt by 
two persons as i eversioners-^Compromtse 
decree passed-^ Provision therein that some 
properties should hs taken bp them on a 

2 certain person's death- Ore reversioner 
predeceasing the contingency^ Other, if 
solely entitled to the whole. 

Where two persons olaimiug to be rever- 
sioners to one K, deceased, instituted a suit 
against K’s widow, mother and brother, dis- 
puting the genuiDenesB of a will whereby the 
properties of K were bequeathed to them and a 
oompromise was arrived at whereby some of 
the properties were to be taken by the plaintiffs 
on the death of the mother, the widow’s rights 
having been already purchased by the mother 
and brother in a oompromise in a prior suit by 
her, and subsequently one of the two persons 
having predeceased the mother, the other alone 
brought a suit for the reoovsty of the whole of 
the properties secured by the compromise on 
the ground that he has become entitled to the 
whole properties by survivorship in preference * 
to the heirs of tbo deceased. ** 

Held that the rights secured to the two per- 
sona bv the compromise was a vested interest 
and that it did not pass from one to the other 
by survivorship but was inherjtable and divisi- 
ble between the two donees. Krishna lyor V. 
Samlnatha Iyer, 8 L.W. 140*24 M.L.T. 
101 *(1918) M.W N. 503*47 Ind. Oas. 723. 
AYCiING and SESHAGIRl AIYAB, JJ. 

References 4 M.l.A. 137 ‘aSS C. 46*^, fi. 

• * 

(9) 8. 36— Bale by guardian of minor’s pro- 
perty for purchasing other property— Purchase 
nf such other property not griginally oontem- 
plftted nor in samo transaotion — Propeoby 
purchased by guardian, if benefit under 8. 64, 
Contract Aot and 8. 35, Transfer of Property 
Aot. See Vendor and Furoiiaseb, No. 7, 
35 M.L.J. 66'i. 

(10) 8, 41— 2’rans^flr by ostensible otemsr— 
Purthase of equity of redemption-- Nomi^ 
nal enforcement of satisfaction by a life- 
tenant of mortgages’— Possession obtained 
by the purchaser from the life-tenant out of 
affeetion-^Sal, of th» pnptriy to a thxri 
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‘^panafev of Proporly Act (lY of 1882) 

— iConitnued), 

party^PUa of bona fide purchase for value 
without notice cannot avail against the 
Yemainderman of the mortgagee suing for 
possession^^Prineiple that deed imports 
consideration does not apply in India^ 
Consideration^ 

In 18S6. the property in dispute was moct- 
gaged to P. who died in 1899, having made a 
will under which his widow, H was given a life- 
intecest in hia estate and the remainder was 
left absolutely to his daughter’s daughter 
(plaintiff) To 1300. defendant No. 3. who was 
a confidential olerk of H, purchased the equity 
ofredemotiin in che mortgage and purported 
to pay off the mortgage, nn the 6th April 1900. 
Though the mortgage-deed bore an endorse- 
ment that the mortgage was satisfied >et it 
was found that the endorsement was a sham 
nothing having been really paid. Nor was any 
transfer of the property taken by defendant 
No. S.from H. Defendant No. S sold the pro- 
perty to defendant No. 4 in 1912. On ll'i# 
death in 1914 the plaintiff sued to recover 
possession as mortgagee from defendant No. 4 
or to recover the amount of the mortgage-debt. 
Defendant No. 4 pleaded that he wa'i a bona 
fide purohasor for valuable r^onsideration with- 
out notioe : 

Heldt (1) fhat the endorsement of Satisfac- 
tion on the mortgage-deed amounted merely 
to a gratuitous promise not binding on the 
releasor, since the English method of procedure 
by deed, on the principle that a deed imported 
oonsideratiOD. had no application in India ; 

(a) that B 41 of the Transfer of Property Act, 
1882, could not avail defendant No, 4 ; for 
defendant No. 3 never became the ostensible 
owner inasmuch a& there was no transfer to 
him ^om H in whom oonsoquently the title 
always ^^mained ,* 

(.3) that the possession which defendant 
No. 3 had obtained out of affeotiou from H 
would enure for the benefit of his assignee 
(defendant No. 4) so long as H, the life -tenant 
of the mortgagee, survived, but it could not 
prejudice the rights of the plaintiff, the 
remainderman nf the mortgagee ; 

(4) that, tborofore, defendant No. 4 was not 
protected by tbe«plea of bona fide purchase for 
value without notioe. Bai Jayaf(avrl v. 
ParihotaVndai Sunderlal, 20 Bom. L.B. 177 
*>44 Ind. Cas. 920. « 

SlB BASIL* SOOTT, KT., O J. and 

Batchelor, j. 

(11) 8. 41— Principle enunciated in section 
explained. See BBNAMI TRANSACTION, No. 6. 
46 P.B. 1918. 

(12) 8s* 43 and 70 --Mortgage of Kumaki 
lands-^Eumaki lands subsequently granted 
in dharkast by Government to mortgagor 
08 wargdar of adjoining lands— Right of 
mortgagee— Accession to mortgaged property 

—Indian TrusU Act ill of 1882), B. 90. . 

« 


Tranafer of Property Act (lY of f882> 

— (Continued)* 

The predecessor in-title of the plaintiff mort- 
.gageii with possession %fet warg lands as also 
the adjoining lands over whioh she had 
kumaki riobts. At th/t Settlement, adjoining 
kumaki lands were olas&ed as waste goramboke 
and plaintiff managed to obtain the same ou 
dharkast. In a suit by the plaint^ m eject- 
ment as regards lands obtained on dharkast 
against the mortgagee, it .was contended that 
she mortgagee was entitled to the bedefis of the 
dharkast landf as pirt of his mortgage security. * 

Held that S. 43 of the Transfer oh Property 
Act did not apply, as no errom'ous represeufa- 
tion was made by the mortgagor at the timC of 
the mortgage. , < 

Heldt also, that the lands obtained o*n*dhar- 
kast could net be regarded as an aocession 
under 8 70 of the Aot to the mortgaged warg 
lands. 

Held, iurtbar, that S 90 of the Trusts Aot 
did not apply, the plaintiff not being a limited ‘ 
owner and that plaintiff was. therefore, entitled 
to recover the lAnds in ejectment. K^dl Shan- 
kara Bhatta v. Moidln, 8 L.W. 100»>35M. 

L J 120 

Oldfield and Sadasiva AiyaU, jj. 

References I9M.L J. 44 ; 33 M*L J. 370*^; 
34 M. 159 : 10 Ind. Caj 443 ; 32 C. 832 ; 28 
M. 257, R. 

03) S iS- Presumption that separately 
created rights reiate to different entities — 
Rights Ci eated in favour of different per- 
sons, exercise of, • 

The principle recognised by 6 48 of the 

Transfer of Property Aot (iV of 1882) suggests 
that where saparate rights created in favour of 
difiereul p'^rsons can all be exercised without 
enoroai'bing upon each other they must be 
treated as relating to different entities. Haha- 
blr Prasad y Chhote Singh, 21 O.U. 317. 
KANHAIYA LAL, A..I.C. 

(14; V> 18. See No. 83, infra,* 

(15) S* 51 — Purchase from limited owner- 
improvements effected — Whether purchaser 
can claim compensation. 

Wber^ a purchaser knows, or must be pre- 
sumed to know, that the vendor could sell only 
under oortaiu oircu'hastanoea and he either 
knows that such oiroumatanoes do not exist or 
wilfully abstains from making any enquiry on 
the subject, the^ mere fact that he purchased 
for oon^drrajiion will nqt suffice to show good 
fait 6 ; and he will not be entitled to olahn 
oofnpoQsatioD for improvements effected by 
him. 

wApart from provisions of ST. 51, Tranefer of 
Property Aot an equitable right may arise la 
favoufr of the owner of a limited interest who 
makes, improvements on the property in hie 
poasession. Bat thft right oaa'hnly oopae into 
ezistenoe if it can be shown that the trae owner 
stood aside and abstained from aseerilng hie . 
rights, and the person in poseesetenifaB under 
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of Property Aoi (IV of .1883) 

’•^{OQnhnued)^ 

m mistftkeii belief that he had a permanent 
interest in the property. Eticad HuealA v. . 
Banl Bahadur, 45 lad. Cae. 342 
T/INDSAY, j.o. 

iZe(ere>4»fl 32 M. 5J0 , 21 A. .496 . A.W. 
E. (1865) 100. Apyr * 

(16) 8. 5l — Improvements m<ide by trea- 
paseer lu good faith — Liability of owner to pay 
value of improvements See CONTRACT ACT, 
No. 47. 40 lod. Oas 464. 

(17) Ss. 51, 54, 118*— Unregistered %n*\tru 
ment of BXchanqt^Possession gtvsn io transferee 
and bu%ld%ngs erecUa w%ih knowledge and 
eneourageinent of transferor ^ effect of ^Whether 
transferor can recover land—Compenmt%on^ 
wheiker payable and amount of — WMher 8 51 
applies to invalid transhrs Ramanathan 
Ohetty Y. Ranganathan Chetty, 23 M.L T 
37S«33 M.LJ 262*6 LW 300*(1917| 
M.WN. 757«40M. 1134*43 Ind. Oas 139 
See Final Part, 1917, Col. 879. 

(18) 8. b^^Docirine of lis pandenb— .IZie^ 
nation of property pendente lite — Com 
promise entered into between parties-- 

• Whether decree can be passed in pursuance 
of compromise so as to affect the interests 
of alienee 

In regard to the quebtiou whether an alienee 
of immoveable property pendente life from the 
defendant m the suit is entitled to object to a 
decree being passed m term*! of a oompcomise 
arrived ak between the pUintifi and the defend 
ant, after the date of alienation in qaeation, 
and bofore thj dite when the alienee, was made 
a party to the suit, held per WalUst C J., that 
there is no suffioient reason for refusiog to give 
effect to the oomproruibo entered into hotween 
the original parties bafore the alienee had been 
made a party. 

Per 8rinivasa Atyangas J (disscnfing) held, 
that DO decree on the compromise between the 
plaintifi and the defendant oould be pajsed so 
as to affect the interests of the alienee, 
pendenfs hte Cherlo Subba Reddl v. Ampa- 
rayanl Yenkataseihlah, 43 lud Cas. 503 
Wallis, c j, and Srinivasa Aiyanq \r. 
j. 

Beferences . — 29 M. 426 (F B ), F , Louden 
V. Morris, <1832, 5 Sim. 247 , Mellon v Mbfinc 
MalUahU Iron Works (lfi89) 131 4 U St Sup. 
Courts Rep 352 , Winchester {Bishop of) v. 
Pams, II Yes. (Jun ) 194 at^. J^7 , Harrington 
V, American QuUose Co . (1899) 6k L it A *737, 
R.; 10 M LA. 476, Dist , Bellamy v 8ao%»e, 
(1857) De G A J 566 , 29 A 339 , Tenison v 
Sweemy, 7 Jr Eq. 511 ; 8 B.L.R. 474 , 20 
O.L J. 107 ; Oreen ough v, Littler, (1880) *15 
Oh. D. 93 1^27 A. 544, R. 

fl9) S. 62 ^Seope of the section-^^Plain/iff 
eonsenting •for defendhnt ratsi^ a chhrge 
o» prepariy ponding suif— Prtoriip of 
ohargi oiwr the deoree-debt in the pending 
* ift the satarf of penalty. . 


Ttaiiifav of Property *Aot (lY of 1888| 

. •-^{Continued), 

The essanoe of S. 62 of the Transfer of 
Property Aot is that a transaction entered into 
during the pendency of a snit oannot prejudioe 
the interests of a party to the snit who is not 
a party to the transaotion. 

A keld two mortgages on the same property 
and a decree was obtained on the first 
njortgage and a suit on the second mortgage 
was proceeding That while the property was 
brought to sale in ezeojtion of the decree on 
the first mortgage, A oonsented for grant of 
time to mortgagor to raise a loan from H to 
pay ofi the mortgage decree. Held that, under 
snoh oiroumstanoes. H is entitled to ask 
for an aocount upon bia prior obarge and to 
recover the sum advanced for the payment of 
the first mortgage debt of A, 

Where a dooree granted interest at 6 per cent, 
per annum and the decree bolder imposed a 
ooudition for granting time to pay the decretal 
amount that interest should be raised to 
xi per oeut. per annum , held, that the increase 
of the rate of iDtsrest was in the no'-ure of 
penaltt and was disallowed. Benode BehaH 
Bote V. Hlra Singh, 44 Ind. Oas. 72b 
BHARFUDDIN and ROB, JJ 
Beference .—10 0 1035, P. 

(20) S. 62-'** Any other pat ty to the suit 
Necessity for contest between the patitea—^ 
Co defendants, absence of contest between^ 
P-irrhase by one defendant from another— 
Court auction — Lis pendens — Scope of 
docittne — Res judicata 

M brought a suit for a deolar ttiou that a 
sale by him lu favour n' A and a mortgage by 
A in favour of B wera not bindit g on him (M). 
There was no contest between A and B and 
they made common oause against M. A decree 
was passed afiirrniug tbo sale but dcolarib^ the 
lien of M for unpaid purchase mdney in 
priority to tbo mortgage in B’s favour Pend- 
ing the suit interest in the properties were 
brought to sale in execution of a decree by a 
third party and wabuurohased by a third patty. 
In a subspquent suit hy tbo ocira of B tq 
enforce the mortgage it was contended that it 
was nof open to the auction purchaser of A'a 
intereBt to qu^^stion the mortgage as it was 
recognised in the previous siiis and that the 
purohate was ifiootud by dootnue of Us 
pendens, • 

Held that the doctrine of its pendenS did not 
apply and it was open to Ibe purchaser to 
qu^Bbion the mortgage. 

The term any other patty in 8 52 of the 
Transfer of Property Aot, means aoy other 
party between whom and the party alienating 
there is an issue for deoision, which might be 
ptejudioed by the alienationi 
The law of Its pendens is an extension of the 
dootrine of res judicata and makes the adjudi- 
cation in the suit binding on the alienee from 
the parties, pending the salt, just iu the same 
way aa the law of res judicata makes tha 
odjadioation binding on the parties to the suit 
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Tramfer of Proi^evty Aol (IV of 1882) 

— iContmiMd), 

and their represen tati yea and if there waa no 
contest between the parties the dootrine of 
Its pendens like that of res judicata has no 
application (a). 

Where the decree in the previous suit while 
giving M, a decree for his lien amount in 
priority to the mortgage in B*a favour oou- 
tained a deolaratiou that the mortgage was 
good as between M and B. 

Held that this did not amount to an adjudi- 
cation upon the validity of the mortgage as 
between A and B who mide common cause 
against M. tfanjeehvara Krlshnaya v. Vasu* 
deva Mallaya, 7 L. W. 104 » 23 M L T. 70^34 

M. L J 263 = 44 Ind. Gas. 471 (P.B.). 

Wallis, o o . Bakewbll and Kumara* 

SW4MI SASTRI, JJ. 

References : — id) 29 A 339. Rel, on; Bellamy 
Vi SatinCt 1 De G. and J. 566, R, 

(20.-a) S. 62-~Lts pendens^ Doctrine of. 
Applicability of, to a lease by ijaradar after 
expiry of ijaia and during pendency of eject- 
ment suit. Bee LANDLORD AND TENANT, 
No. 52 /, 47 Ind. Gas. 365. 

(21) 55. 62, 2 (d) — Lis pendens— Trans/er 
effseUd unier another CotirVs order pending tuii 
— Transfer ineffective against parties to suit — 
Suit on moitgage-- Company —Liquidation of 
affairs of Company — Liquidators authorised 
io create charge — Charge when created gains no 
priority over claims of parties, Hotllal Shi vial 
y. Poana Cotton & Silk Mtg, Co., 19 Bom. 
L R. 602 = 41 lod. Oaa. 246 = 42 B. 215. See 
Final Part, 1917, Col 874. 

(22) 8. 62 — Partition proceedings under G. P. 
Land Revenue Act, 1681, wboo contentious 
under section. See Laaibardab, No. 1, 14 

N. LfR. 18. 

c 

(23) 8. 52 — Agricultural leaee cf eurroodered 
lands pending foreclosure suit — Validity of 
lease. Bee LiS PENDENS, No. 3, 14 N. L R. 
133. 

(24) 8. 62 — Transfers pendente lite — Validity. 
See Lib Pendens, No. i. 20 Bom. L.R. 929. 

(25) 8. b2--Tran‘<fer of suit property before 

execution qji ledsp direoted by decree to bo exe- 
cuted in suit for speciOo parform.'tnoe of agree- 
ment to* lease— Transfer Tf contravenes rule of 
Its pendens. See RELINQUISHMENT OF POR- 
TION OF (JLAI3 I,*No, 2, 14 N.L.R. 176. ^ 

(25 a) Ss. 52, 60— Appl/oahility • of— Mort- 
gagee, Acqumitiou by, of nortioo of mortgaged 
property— ’Efieot of, on right of redemption of 
owner of other porl ion— Equity of redemption. 
Portion of, Acqui-^ition by mortgager pend- 
ing suit. See Mortgage (Eedi;mption), 
No. 12-c, 47 Ind. Gas. 116. 

(26) 5 . 53 — Transfer to stranger for value in 
fraud of creditore-^KnowUdge of intention 
to defraud, if sufflekfU. 


I Tpanifer of Property lot (IV of 1883>> 

I -^{Contintted). 

A transferee who is not himsplf a creditor 
and .who takes the transfer with full knowledge 
*of the fraudulent intention of the transferor to 
defeat his credilore i^nnt a transferee in good 
faith and suoh a transfer is void againet a 
creditor evqn if the transferee bag* paid full 
value of the property pftrohased by him. *' 

Suoh a transff^r oannot be held t(f be valid *oq 
the ground that a portion of the uonsideratiou 
money was applied by the transferor in pa 7 ment 
of some debta which he owed to third perkona. • 
Aftabuddin Chaudhary v. Basanta Samar 
Mukhapadhyaya. 22 C.W.N. 427 = 46 Ind. 
Gas. 441. 

N. R. GHATTBR.7EA and RI0HARD3ON, . . 

References 34 C. 999 ; 24 G. 825, i2. * 

(27) 5. 53— Essence of mischief contemplated 
unaer section— Defendant releasing rights 
in regard to property when piaintifTs debt' 
was existirg — Transaction not bona fide. 

The essence nf the mischief contemplated by 
8. 63, Transfer of Property Act, is that there 
must be an intention to secure a benefit to the 
transferor. ' i ' 

Where a decree obtained by plaintiff was for 
a debt which was in existence, when the release 
deed was executed by rhe defendant who acted 
in a reckless manner and with evident inten- 
tion of cheating the plaintiff, held that, the 
element of 6ona tides was wanting and the 
transaotion can be impeached under 8. 53, 
Transfer nf Property Act. Biibroya •Gowndaa 
V. Perumal Cheitlar, 43 Ind. Gas. 956. 

Spencer and seshagiri Aitab, jj. 

Referenres 32 M L.J. 425 ; 43 C. 621 ; 34 

O. 999. Diet,; 30 M. 6 ; 5 M L.T. 283; 13 
M.L.T, 206, F.; 26 B. 202; 10 M.L T. 183, Dist. 

(28) 5. 53— Alienation bp judgment debtor 

before decree— Attachment of alienated property 
by decreB’holder— Claim by alknee dtsailowtA 
— Subsequent suit by defeated claimant under 
0. XXI, r. 63, Cw, Pro. Code—Attaohiny 
decree holder made a defendant to suit— Part 
of alleged consideration for sale found true — 
Defence that alienation ts in fraud of creditors, 
if open to decree holder-— Separ'tte suit to set 
aside sale, if necessary, Sabramanta Ayyar y» 
A. L. y. R. R. H. MnthU Chettlar (dead). 
6L.W. 750 = 33 M L.J. 706 = 41 M. 612=43 
lod. Gas. 651 (F B.). See Final Part, 1917, 
Col. 87J5. . 

• 

«(29) 5. 53— Transfer in fraud of creditors hut 
really intended to pass title— Whether should be 
sgf aside or can be resisted by* way of defence ta 
a suit on the transfer . Palanlan^l Ohetiy v. 
M. Y. Appava Ohettlav, 22 M L.T. 474=46 
Ind. Gas. 62. See Emal Part, 1917, Ool. 876, 

• 

(30) S.*63-*PrefereDoe of one oceditoi over 
another, when void under section. See 
FBAUDULBNT PRBFBBBNCB, 9k 0.0, 97. 
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Transfer of Bfoparty Aei (IV of> 1882 ) 

— {Continued), 


Tvaoifor of Property lot (IV of 1889) 

* — {Continued), i 


(31) 8 , 6A'^PurchaaerofimmoveabU propfiriy, 
suit to recover poia^ssion by — Agreement i<h 

reeonvey to person in possession, 

• • 
Oertaia talaks weve^old in exeoution of a 
mortgage* decree. The ^uotion-purthaBer (.rans- | 
ferred the properties to the plaiotifie by a oon , 
▼dyanoe. The plaintiff sued for declaration of t 
title to and poseenBion of toe land by virtue of 
the conveyance, while the defendant in posses- 
sion* alleged that the parchase was for hia 
benefit and the plaintiff was hn b<inamid «r. It 
appeared that, prior to the purchase, there was 
ai^ agreement between the plaintiff and the 
defendant that the propertie'^ would be reoon- 
veyed :• 

^eld— That the Transfer of Proporfy Act did 
not contain the whole law on the subject of the i 
transfer of property, because there are other 
Acts, which contain provisions relating to the 
same subject and 8. 54 of the Act was not of 
itself sufficient to enable the plaintiff to bu loood 
in the oop/ention that title being in the plaintiff 
by virtue of the conveyance, the defendant 
cannot resist his claim 'nr possession on the | 
basis of a*mere agreement to reeonvey. 


held that the contention that the appellate 
Oouet did not discuss the evidence was lutife. 

Where there was an issue wbethe** defendant' 
held land at a itagdt rent, hfld, that B. 15^, 
Bengal Tenancy Act, is no bar for a second 
appeal in the oase. Sheikh VaUIr Alt w, 
Muiammat Hahimnniiaa 43 Ind. Oas. 777 
Pat. L.W. 72. 

JWAIiV Pras\D, j 

References :^13 O.W.N. 792 , 23 M. 680; 
19 O.W.N. 893, B, 

(33) Ss 54, 43 — Exchange of propexty volusd 
over Rs, 100 ••Document unregtstered^ 
Bargain acted upon binding upon parties^ 
Part performances 

An exchange of property, valued over Rs. ICO 
ia bindiijg upon the parties thereto when the 
^bargain has been acted upon, even though the 
exchange is not in writing and is unregistered 
(a). Salamat-Dl'Zamlnl Begam v Masha 
Alla Khan, 16 A.D.J 98«40 A. 187«43 Ind. 
Cas. 645 


• Held (as* to the argument that the defendant | 
could not rely on the agreement because it was | 
too lane for him to sue fbr specific performance) . 
•^That it might be that the defendant could not i 
actvvely enforce hin rights under the agreement t 
by legal proceedings but possession is itself a | 
title (at any rate to remain in possession) which 
a plaintiff must displace before he can succeed. | 
Bhafikolfluq Cbowdhury v. Krlihna Oobloda 
Dutt, 23 O.W.N. 284»98C.L.J. 77 I 

TBUNON and RIOHABDSON, JJ. i 

References'.— M 336 ; 38 M. 519 . 40 M. i 
1134 ; 44 0. 642 ; 18 O.W.N. 446 , 20 O.W.N. 
149 ; 41 B. 438 ; Walshs. Londale, (1882) li R. | 
21 Ob. D. 9 ; Lokeyetu v. Port Swetlenham 
Rubber, (1913) li. R. A. 0. 491 ; 24 M 377 ; 39 
B. 472, B. 


(39) S. 54— Sale— Necessity of registration of 
sale-deed — Registration Act, S. 35— When 
Registrar bound to register— Appt Hate | 
Court— Discussion of evidence— Bengal \ 
Tenancy Aci$ S. 163— Nagdi rent— Second 1 
appeal, 

A transfer of tangible immoveable property of 
the value of Rs. lOO and upwards can only he 
effected by a duly registered instrument The 
contract of sale unices follow.'! d by the frgietra- 
tidh of the deed cannot completely transfer 
the property, and cannot by iteoK create any 
interest in or oh^ge on the property. 

Under S., 85, Indian Registration Act, all 
persooe executing* a document* should have 
admitted the execution .before the Registrar 
before he was bound to refjistet the document. 

Where the Court pt first instanoe fully dia- 
QQsesd the evidence and the judgment of tEe 
Appellate Court ia a judgment in agreement, 


PiaaOTT and WAbSH, JJ. 

References (a) 42 C. 817 (P C.) ; Maddisots 
V. Alderson, (1883) 8 A.O. 467, F,\ 31 Bt 166 ; 
24 B. 400 ; 26 A. 266 ; 44 0. 549 ; 16 A. 344 ; 
33 A. 6Sa ; 15 A.L.J, 761, B,\ 38 M. 519 ; 29 
M. 336, Dtss. . 


(34) Ss. 64, 69 — Successors in title of original 
equitable mortgagee in possession with consent 
of mortgagors — Registered document if neoea- 
sary lor Quch transfer of possession. Bee 
MORTQAGE (EQUITABLE MOBTQAOB), 
No *3. 9 L B.R. 172. ^ 


(36) Ss. 51, 78— Mortgage suit— Mortgaged 
property partly sold and partly mortgaged 
to persons induced by some of the mortgageee 
themselves to believe property to be free from 
encumbrance— Estoppel — Interests of co- 
mortgag'ees if severable— Document creating 
transfer of simple moHgage if compulsorily 
registrable- Transfer of Property Act 
(IV of 1882), S, 64 — Registration Aei 
(XVI 0^ 1908). 5. 17(6).* 


In a mortgage suit, some of the defendants 
were purohasers of a portion of the mortgaged 
property and one bad taken a puisne mort- 
gHffe of the remainder It appeared that 
some of'* the plaiDtiffa^mortgagees led these 
defendants to believe that the whole property 
was unencumbered. The lower Court diemtaa* 
ed the suit so far as these plaintiffs were 
oonoernei. 


Held— That as regards the defendanta who 
were purchasers of a portion of the mortgaged 
property the claim of these plaintiffs was 
rightly dismissed under the rule of estoppel, 
but aa regards the other defendant who was n 
pujene mortgagee of the remainder of tha 


71 
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YfmrffljP of Pvopertr Xol (lY of 1888^ 

« -^{Oontinu&d), 

mortgaged property the eSeot; of the estoppel 
under B. 78 of the Transfer of Property Aot was 
to postpone these plaintiffs m lespect of 
their share of the original debt to this 
defendant and the decree should declare j^at 
the property mortgaged to this defendant was 
hypothecated to thtse plaintiffs for their share 
of the original mortgige deb*: and tbeir righta 
as mortgagees were postonned to those of this 
defendant. 

These oo mortgagees arc presumably tenants 
in oomai'tn of the mortgage debt and their 
interests aro soverablo or parti nio amuug them- 
eelres and it was open lo rhe Court to sever the 
interests of those plaintiffs who had taken no 
part in the diueit practised upon rhe purchaser 
from those who did, and to make a decree lu 
their favour m proportion to tboir interest in 
tb^ debt. 

That a mortgage- debt is immoveable property 
both for the purposes of B. 54 of the Tr. P. « 
Aot as also for the purposes of B. 17 {h) of the 
Eogistration Aot ; and where a mortgage-debt 
is transferred by an lustrument in writing 
and the value of the right, title or interest 
transferred is one hundred rupees or more, the 
writing requires registration and the absence 
of registration makes the document inadmissi- 
ble Sakhloddln 8aha v Sonaallah Sarkav, 
93C.W.N. 641*37 C L.J. 463*45 Tnd. Cas. 
986. 

* RICHARDBON and BSAOHCROFT, JJ. 

Beferences *•— Davenport v. James, 7 Hare 
349 ; 16 C. W. N, 375* 13 C. L J. 35 ; In fe 
Hoyles. I Oh. 179; 6 B .u3 ; 17 B. 33G ; 9 C. 
889 ; 13 A. 69. R,; 33 C. 460 ; 6 C.W N. 6 ; l2 
,C.W.N. 626, Dist. 

(Ss/Sf 54, See Kos. 5 and 17, supra. 

(37) S. 65, el, 4 (6 ) — Vendof taking promissory 
note from one of the vendees for part of sale 
money^-Whether vendor has a charge on 
the land sold for money due on the note. | 


Tntiitfer of' ProporkSr Ack (IV of 18S8> 

— {Continued), 

English' and Indian Law on the subject 
el vendors’ lien compared. Kvlstnaswomt 
Iyengar y. Bobrahmanla Oanapatblgal, 98 
M L.T 86 * 7 l.,W. AjlO * (1918) M.W.N. 
331*35 M.L J. 304*44 Ind. Oas. 533, 

AYLING and PHIIiLlPS, JJ. 

• ♦ 

(38) 8. 58 - Simplf mortgage’— Mortgage by 
oonditional sale. No personal covenant to pay 
— Personal decree rtgain-it mortgagor, if oa6 be 
pabsed Bee MORTGAGE (BY CONIJITIOKAL 
Sale), No. 3, 46 Ind Cas. 386. 

(39) 8s. 58 (i?), 67, GS-^Usufrurtuarjimort^ 
gagee — Posse*ision not delivered to mortgagee — 
8mt by mortgagee for sale of mortgaged property 
— Maintainability. Harturu Subbamroa v. 

, Qadde Narayya. 33 M.L J. 683*3*2 M.L.T. 
439 = (19 17) M W.H. 8*28 = 6 L W. 738*41 M. 
269 = 43 lud. Cas. 4 (F B ). See Final Part, 
1917, Ool. 879. 

<1 

(40) 8s. 68 and 100— Disfinj^on'* between 
mortgage and charge- Charge created by 
judgment debtors on proper ties oi\ts\dc the 
suit, validity of. 

I • » 

I The distinction between a mortgage and a 
I charge und*'r S. ICO of too Transter of Pro- 
i peity Aot lb, cbit in thec.tpe of mortgage tborcs 
I la transfer of tbo property to the creditor, 
which requires registration and in the oase of 
I obarge there is no such transfer. The debtor 
only agrees that the property shall be, seourity 
I for tbo ro r >mi ut of the dobt, and it does not 
require t g ration • 

^ In a mortcagA suit, the defendauts filed a 
^ compcoiniec wht’rpiu it w^s provided ‘that if 
I the whole of the suit amount should not be 
, rereverod b> sale of the mortgaged properties, 
the plainiifT.s would be entitled to recover it by 
sale of certain ether speoiffod properfiies. The 
suit Wria decreed acoordingly . And in ezeoution 
of the decree, the other sncciffed prnperties 
wore brought to sale and bought by plaiutifls. 


Plaintiff and .another sold land jointly to 
■defendants 1 to 4 .'or Us. 10,000. Of this 
amount Ka« 8, €50 were received by the vendors 
in cash and for balance of U^. 1.350 the 
Ist defendanl alone executed two promissory 
notes one, in favour of each of the vendors for 
Bs. 675 each. Plaintiff sued on his promissory 
note for As. 675* with interest and claimed d 
ohaiga on the land soM i reating the amodnt 
due on the note as unpaid purohase-money. 

Held, that the faot that promissory notes 
were executed in favour of each of ttfe vendors 
by only one of the vendees, that there was a 
stipulation for s fixed rate of interest and that 
only one of the vendors brought the snit with- 
ont joining the oo vender shewq that the 
ptomiiisory note formed pact of the oonsidera- 
tioq, that there was. thaielore, no unpaid 
porohaae-money and |bbet<the plaintiff (vendor) 
IsnotentfUadtoaohargeon^baland# , * 


field that all right, title and interest of the 
jcdgioen'-debt'irs in those proper! les were 
extinguished by the sale. 

% 

Held, further, there was nothing to prevent 
the judgment-debtors by agreoment from creat- 
ing a vahd charge upon properties outside the 
suit. Samlvuddln y. Abdal Syed, 44 Ind« 
Cas 734, ^ * . 

^ CHITTY and SmitheR, JJ, 

I (40 a) S 68. Bee No. 53* ir^fra, 

(41) 8. 59^-AttARtafion of mortgage-deed 
exeooted bv pardan.asbin— Bequirements of. 
See Mortgage (General), No, io« 94 M. 
L.J. 545 (Y.C.). ^ 

149) 8, 69— Exeofitieei' of mortgaggrby two 
peraona— Atte8tatton(*after «exeoiitiiMi«by one—* 
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H'rantf^ of' Pfoporly Aot {l^ of 1882) 

-^{ConUntud), 

K<1 tmh ^ktestatioD,* «vea though attostocB * 
praaeat vrhen ezeouted by seoond person-* 
Admtdstoa o( ezdoa&ioa jl diapenses with piroof 
— Atto<!tatlou, Nature oL S3e IV{OBTaAQB 
(OBNBBAD), No. 13. (1918/ M.W N.* 869. 

• » 

(49) 8. 59— 'AtteatatiOD of mortgage-deed by 
persoQ not witoesfliDg aotual ezaoution — Provi- 
aions of Adotiou impe'*ativo — Out^ of appellate 
Court to take note of defeat. S^e MORTG^OK 
(OBNBBAD^; No 16, 9 L B R. 159. 

(^4) 8. 59. See No. 34, supra, 

* 

(45) *63 nOi 63 -Stipalatioo lu usufructuary 
mortgage for di3oharge of dt*bt by appropriation 
of usufruot provision also m^de for redemp- 
tion on earlier 6zed date, in default of which 
original Htipulition to omtinua — Default in 
Caking iivantage of concession—Onginal btipu- 

•lation if clog on equity of rad^ption, See 
MORTOAGJf (BbDBMPTIONm No. 15, 36 M.L. 
J. 387. 

(46) Sa. 60, 89— D o-ee for foreclosure— 
Agreement |cr foreclosure of portion of mort- 
gaged p"»perfy — Validit> of. See CiV PRO 
CODE (190S), No. 445 4a*Ind. Gas. 999 

(46 a) Se. 60. Sea No. ‘3S-a, supra, 

(471 S. 63. See No. 15, supra, 

(48) 8 6*3— Mortgagee fruin khot if can 
purchase without khot's leave occupancy tenure 
—Such mortgagee if can roly upon bectioii and 
claim reimbursement of pcioe of ocoupanoy 
tenures purchased by him See Occur ANOY 
Tenure, No. l, 30 Bom. L B. 6Sl 

(49) S. 67— Money deoroa with lien on oortain 
properties comprised in a mortgige — Sale in 
ezeoution ot suoh property without suit under 
flection if valid. 'See hXEOUTION ofDlcrbk, 
No. 1, 45 0. 530. 

(60) S. 67. See No 39, supra. 

(51) 8, 68 — Mortgage — Trespass-- Mort- 
gagee's rights as against trespassers. 

The provisions of 8 6S of the Tr P. Act are 
designed for the purpose of indemnifying the 
mortgagee against any disturbance in his 
peaceful enjoyment of the property They are 
provisions of enabling nature 4jot they do not 
pceclifdo a mortgagee who h is b^en disturbed ^ 
by a person claiming without ti^le from suing 
the trespasser according to the general law and 
claimmg^as against* him a declaration of title < 
and recovery of possession. There <is nothing 
in law to debar the mortgagee from asserting 
his rights against the trespasser alope without 
claiming th3 iodenmity whioh*8 68 emiiowerB 
him to claim fmm his mortgagor. Beohu 
Saha Y. A^vJjbd Saha, 8 Pat. LJi 162*4S 
lod. Qas, 917, 

MUtitildS and ATKINSON, 33. ^ 


Tiranifoi* of Pvopevty let (lY of 1888^ 
— (Confintesd). 

(63) 8. 68. See No. 39, supra. 

(53) Ss. 69, 58— Mortgage money includes 
interset. Bee MORTGAGE (SALE), No. 10, 9 
L.B.B. 106. 

.(54) 8. 70. See No. 12, supra- 

(65) S- 12 ••Mortgagee paytnq arrear of 
revenue to prevent sale— Whether such 
payment creates charge on the mortgaged 
property. 

Where a preliminary mortgige decree was 
passed and. while appeal was pending, thp 
mortgagee paid arrears of revenue in order 
to prevent sale ; Held that suoh payment 
creates a charge on the property to the extent 
of the amount paid Ma Pwa Kta v. K. P. 8. 
A. R. P. Firm. 43 Ind Gas. 190. 

• Maung Kin, j. 

References 30 0. 794 ; 31 O 975. V-\ 36 M. 
696 , 11 M 462, Appl ; 14 0 809; 14 A 373 ; 
26 B. 437 , 19 A 195, Diet- 

(66) 8- 72 —Protection by mortgagee of worf- 
qagor*s title. Institution of criminal pro- 
teeaing^t for —Mortgagie's right tosscovef 
expenses incurred— Moitgagee i1 bound to 
add them to mortgage money and to claim 
them before redemption— Mortgagee* s right 
to bring separate suit for such expenses — 
Step mother if can act as minor*s guard- 
ian Liability of minor on bond executed 
for propel purposes. 

Ibe plaintiff obtained a usufruotnary mort- 
g'lgp from the fatbei of the 1 ot defendant in 
1906 Ue had t ) institute rrimiral prooiAd 
ingd against his tonauts who bad earned % way 
the cropq on the land colluding with, and 
as<<erting the title of a stranger as owner of the 
mortgigeJ )ind Pur the p'»’p6rseB incurred in 
conducting tbe criminal praoeediiig«>, the 2nd 
defend knt who wi>i Ihe seep mother of tbe Isfe 
dofet dant, exsciited a dccumeni , on which the 
plaintiff sUwd bHh tbe d^fendantb. It was 
fou^id tbit the ckpeiiscs if the criminal pro- 
fiseou icM were a cj^^sary indthat tAe mortgagee 
tu po^^seBaiou acted as a pniaent bwner in 
incurring them It was oontended in the suit 
that a separate suit for recovery of the expenses 
incMrrcd wa& not tenable unde« 8. 73, Tr. P. 
Act, t'lat tbe 3nd defendant wae not a guardian 
of tbe miDQf and oould not bind him by her 
bond and that the plaintiff was not entitled to 
a decree eubcii; against the minor pert'cnally or 
against hie estate Held that, on the findings, 
a separate euit la>, ae 8 73 was a permissive 
provision and not an ohjeotiou imposed upon 
the mortgagee to add the money spent by hitn 
to tbe moneys due under the mortgage and 
to insist upon being paid those sums before 
redemption and shat there waa an independent 
cause of action for tbe expenses incurred (a). 
Held; i|l8o, that the step-mother, who happened 
•to ^e the sister of tbe minor's own mother, wae» 
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--•(GonttnuedU 

in the absence of nearer relatioTi , not incompe- 
tent to aot as bis guardian (&)• Bfld, further, 
that the estate of the minor ^as liable lor the 
debt, the minor not being pereoiMlly liable (c). 
YenkUaiwaml Naicker v. Muthue»wniy 
Filial. 34 M.L.J. 177 M.L.T. 280-46 
Ind. Cas. 949. 

BBSHAGIRI A17AB and NAPIER, JJ. 

References :--{a) 9 M.L J. 177. Not F,; 20 A. 
401. Bel. on. {b) 7 W. B 3il ; 1C lud. Gas. 900 ; 
N.W.P. Suddor Court Buiings for 1847, p. 115 ; 
S Bombay Sudder C.R. 144, 22. {c) 39 M. 915, 

F.; 33 M.L.J. 631, B. 

(67) B 72— Applioability of section to claim, 
by person holding tenure, under patni tenure 
payment of money made by him on account of 
patni rent. See BEN. REG. Yill OF 1819, 
No. 3, 41 Ind. Gas. 694. 

(68) 8s. 74, 76— Improvements made i$y 
mortgagee in possession — Mortgagee if can 
recover costs of improvements from mortgagor. 
See Mortgage (Redemption), No. 4. 20 
Bom. li.B. 895. 

(69) Ss. 74, 101— Bight of subrogation if 
enforceable by suit— Purchaser of mortgaged 
property, discharge of prior inoumbranoe by— 
Intention to keep such incumbrance alive — 
Question of fact — Presumption See MORT- 
GAGE (SUBROGATION). No. 3, 8 L.W. 176. 

(60) S. 76. See No. 58, supra. 

(61) B. 76. See No. 35, supra. 

(63) 8, H2^Contribution — Mortgagee not 

* affected by the principle. 

8. b2. Transfer of Property Aot, defines the 
relation »f ^he mortgagors inter se ; there is 
nothing in the language of the section which 
compels the oonolusion that the mortgagee 
must distribute his debt in a certain manner, 
or is unable to enforce it against .each and every 
part of the property made security for the 
mortgage (a). Tlmajl Ktlshoa Potdar y. Rama 
Plrajl Bhatkhande, 20 Bom L.R. 175-45 
Ind. Gas 862i> . 

BATCHELOR, A.C J. and 8HAH. J« 

Beferences -—(a) 18 0. 3i0 ; 29 M. 317, 22. 

^ a 

(63) S. 83 — Deposit by mortgagor alterHnsti- 
tution hut before notice of smt-^^Depoeit, 
if valid — Interest. 

Held that a deposit of the am&u it of mort- 
gage money after the institution of a suit by 
the mortgagee wae not cfiectual to stop the 
running of interest. • 

A deposit, under S. 83 of the Transfer of 
Property Act, is invalid, if made after the 
institution of a suit by the mprtgagee. There 
is no reason for making any exception in favour 
cU allowing a mortgagor to deposit the money . 


Tvanifer of Properly Adt (lY of 1888) 

--(Continued), 

before be receives notion of the suit, but after 
" its institution. Thiagaraja Alyar v. Rama- 
svamy Alyar, 35 M.Ii.J. 605. 

Phillips and i2!umaraswami Bastri, 

JJ. / . ‘ . 

Beferences : —SB M. 309, F,; 80 M. 464, B^, 

(64) 8. 83— Moftgage Deposit of larger 

amount than is due — Depositor if can plaim 
benefit iff tender— Interest on amount of 
deposit if how far claimable bydeposttor. 

The defendant obtained a mortgage of certain 
properties in 1903. On a portion of these pro- 
perties, thoief was a mortgage to a tbjrd party c 
who brought them to sale in a suit on 'his 
mortgage and the present plaintiff pnrohased 
them in 1908, subject to the defendant's 
mortgage. In January, 1912, the plaintiff 
deposited in Oourt the whole of the money due 
on the defendant’s mortgage and applied under 
8. 83, Tr. Pf Aot. for an order directing the ' 
defendant to accept the amount a^'l Rive him 
possession of all the properties or in the alter- 
native, to deliver only the lands purchased in 
auction by the plaintiff on receiving' the proper* 
tiooate amount The Court gave potioe of thC' 
deposit to the defendant, who did not take any 
objection that the plaintiff had not deposited 
the amount remaining due on the mortgage so 
as to enable him to decide whether he would 
accept the money so deposited in full discfiarge 
of the amount dno to him, but simply declined 
to accept it as there was only an ^ffer to pay 
proportionate amount without specifying suoh 
amount though he agreed to hand over the 
plaintiff the portion purchased by him on 
reoeiviog the whole of the mortgage amount 
due on his (the defendant’s) mortgage. As the 
parties were not able to come to terms, the 
petition was dismissed and they were referred 
to a regular suit. Accordingly the plaintiff 
brought the present suit for redemption of the 
I portion purchased by him on payment of the 
I exact amount due thereon out of the money in 
I deposit. It was found that the money had 
' remained in Court ever since it was deposited 
and that the amount mentioned in the plaint 
as duo was the correct amount. Held that the 
tender made in January, 1913, was a valid one 
and that the plaintiff was entitled to interest 
thereon from the date of the servioe Of the 
pUint and suromnns on the defendanti on the 
principle of 0 XXIV, r, 3. Civ. Pro. Code. 

Per Seshnqiri A*yar. J.— Where more than 
the aTnouiit dueVinder a mortgage is paid, it is 
a valid tender under 8. 83, Tr. P. AoV (a). 
Snbraroania Iyer Y. NerayaDaiwanit 
Yandayar, 34 M.L.J 489j«7 L W. 637 — 45 
•Ind. Oas. 638. 

SESI^AUIRI AITAR afid NAPtBB, JJ. 

References (a) JVade'e Case, (1601) 6 QoMe 
Rep. 114; Douglas v, Patrick, (1790) 8 Term 
Rep. 683 ; Dean v. James, (1848) 4 B. and Ad. 
*547 ; Sevana v. Beee, 5 M. and W. 806, F,*, 84 
M. 830 ; 33 M,L. J. 688 ; 80 M.L. J. 607 ; 89 M. 
•679, D. 
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FfkutM 0( Prppwtty Aot (lY of 1882 ) 

(65) 8s, 83 and B4t^DBposit of mwtgags tnoneff 
and notice to mortgage^ thfottgh Court, %f wUl 
amount to tender undOr 8, B^-^lnterest, if 
ceases to run, Oovladaa Natr ¥. Ghefavanoa. 
(1917) M.W.N. 863-7 Ii!W. 81-43 Ind. Oab. 
Cfcl*886 319* pee Final Part, 1917, 


(66) 8. Bi'-^What amounts to valid tender, 
under 8, 84. 

a 

A mere readiness and willingneSa to pay, not 
oommunioafted to the creditor, and without 
the aooompanying circumstance of the debtor 
being in a position to pay immediately if the 
lOflat wa^acoepted, doer not amount to a valid 
tender^ under S. 84i Transfer of Property Act, 
Sbeoratan v, Biharllal Sewaran MarvadI, 
45 lad. Oas. 106. 

Kotwal, OPFG A.J.a 
. Reference 30 0. 866. Disf. 


(67) St 84 — Tender—- Mortgagor offering to 
pay ufl the debt— Denial by mortgagee of 
r^ht to redeem — Dispensation of tender"^ 
^tsreft, cessation of — Buies under Legal 
Practitioners Act, r, 41— Fees for two 
• vakils,* 

The mere assertion byihe mortgagee that he 
has acquired an absolute right to the property 
WMl not amount to a dispensation of tender and 
Will not exempt the mortgagor who has merely 
expressed his willingness to pay the debt, bnt 
has not notually tendered the amount from the 
payment of interest (a). 


Tfanefep of' Property lot (IV of 1889) 

« --{Continued), 

of mortgaged property is so entitled. See 
Mortgage (Redemption), No. 18, 14 N. Ii. 
B. 117. 

(73) B. 93 (3). See No. 69. supra, 

(74) S. 95— Oontribution, Suit for— Go-movt- 
gagor, Payment by, it creates charge— Natural 
guardian of co-mortgagor. Payment by, if can 
create charge, when such guardian not appoint- ^ 
ed by Oourt. See CONTRIBUTION, No 4. 46 
Ind. Gas. 904. 

(74-a) a. 96, Scope and applioability of. Sao 
Mortgage (Redemption), No. i9-a, 8 Pat. 
£j.J. 490. 

(75) Ss. 05, 100— Property of three oo-sharera 
purchased in execution of decree against two of 
them— Redemption of existing mortgage op 
entire property by such purchaser— Determina- 
ijion of mortgage and creation of charge on 
third share of co sharer in favour of purohaBei 
— Lirnftation. Bee LIMITATION ACT (1908), 
No. 196, 33 C.W.N. 637. 

(76) B. 98— Demise in perpetuity by way of 
kanom with covenant for renewal every twelve 
years— Right of redemption, clog on. Bee 
Malabar law, No. 8, 7 L.W. 119. 

(77) 8. 99 — Sale in oontraveniion of seo- 
tion— Purohase by mortgagee — Right of mort- 
gagor to redeem. See MORTGAGOR AND 
Mortgagee. No. i, 28:o.L.J. 161. 


The Qjurt may in a case involving a large 
sum of money allow fees for two vakils though 
there is no difficult or important question to 
determine. Yenkatrayaoum Qaru v. Venkata 
SabhadFayarama, 34 M L.J. 488-24 M.L.T. 
66 s:(i 918) M.W.N. 371-8 L W. 416-45 Ind. 
' Oas. 487. 

ABDUR RABIM and OLDFIELD, JJ. 

References:— (a) 8 B.H.O.R. 133 . 28 0, 667; 
32 C.L.J. 363, D, 

(68) S, 84. See No. 66, supra, 

(69) Bs. 86, 89, 93 (2) — Suit by prior mort- 
gagee for recovery of loan— Puisne mortgagee 
made party— Subsequent suit by puisne 
mortgagee if barred Bee RES JUDIOATA. 
No. 36, 36 M.L.J. 639. 

• 

yrO) 8. 89. See Nos. 46 and 69,' sup/a. • 

. (71) 8. 91— Usufroctuary mortgage of air 
lands prior to Teoapoy Aot— Sale of mortgagor’s 
proprietary rights after Tenancy Act— Et- 
proprietaryltenanoy— Redemptiofl of mortgage. 
*8 m Mortgage (Redemption). No. 8. 16 
- AaCi. J« 796. « 

(73) 8. 91 (a)«"Interest in property giviqg 
^tight to redeem, nature of— Permanent leasee 


(78) 8. 100. Sec Nos. 40 and 75, supra, 

(79) S. 101. See MORTGAGE (SUBROGA- 
TION), No. 1,7 L.W. 30. 

(80) S. 101. Bee No. 59, supra. * 

• 

(81) 8s, 105, 106 and Notice to quit— 
Persons entitled to gwe— Subsequent lessee, if 
entitled fo give notice to quit to a prior leasse— 
English and Indian Law on the point — Lease 
granted by ope of two temple fruafeea— Course 
of tsmple business for one trustee to be in active 
management— Lease not objected to by the ofUer . 
—If invalid— Lease for ten years, under oft 
unregistered document— Possession thereunder 
accompanied by payment of 6 monthly rsnf— 
Tenancy from month to month— Whether pee- 
sumahle, Manikkam PlUal y. Rathnaeaml 
Radar. 6 L.W. 689- (1917) M.W.N. 837-83 
M.fj.J. 684 — 48 Ind. Oas. 310. See Final Part, 
1917, aol#889. 

(82) Bs AOS, 107— Compromise recorded and 
filed and incorporated in decree altering one 
oondition in lease — Compromise if lease 
requiring, registration. See REGISTRATION 
ACT, No. 11, 3 Pat. L.J. 366. 

(88) Ss. 106, 111— Provisions of seotions if 
apply to permanent leases. Bee LANDLORD 
AMD TBNAMT, No. 56, 86 M.I 1 .J. 129. 
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(Con^ntMd). . 

(84) 8. 106— Notioe to quit served on teuailt 
— Requisites of valid notioe — Satvioe of notioe 
on one joint ceoant — Delivery oT'liotioe by 
registered post. See NOTICE TO QUIT. No. 1, 
16 A.L.J. 969 (P.C.). 

(81 a) 8. 100» Provision in, for notice toriguit 
— Applioability to oases where parties not 
regulated by oontraot — No notioe neoeseary 
under, where provibiou in lease for re-entry oh 
payment of full oompensation. tSee NOTIOE 
TO QUIT, No. 3 a, 17 Ind, Cas. 19. 

(85) 8. 106. See No. 81, supra, 

(86) S, 107 — Scope and meaning of — Lease of 
immoveable property - Yearly rent if conclusive 
as to tenancy being from year to year, 
Barat Chandra Dltta v. Jadav Chandra 
Ooawaml. 91 C. W. N. 206-=44 C 214 = 27 
C. L. J. 198 = 37 Ind. Caa. 956. See Final 
Part. 1917, Ool. 990. 

(87) 8. 107. See No. 82, supra, « 

(88) S. 108 (6i — Lease — Duty of lessor to put 
lessee %n possession -Notice to tenants, whether 
sufficient. Abdul Earlm v. The Upper India 
Bank. Ltd.. Delhi, 96 P. W. R. 1917 = 110 
P.L.R. 1917 = 19 P.R 1918. See Final Part, 
1917. Col. 890. 

(69j 8. 108 'j) — Absolate ocoupanoy tenant, 
sub-lease by— Assignment of sub-lease by sub- 
lessee, if valid— Principle of reotion applies to 
oase. See Landlobd and Tenant, No. 68, 
14 N.L.R. 188. 

(90) 8. 108 (;)— Homes tea'l, Lease of, Trans- 
ferabilitv of. See LEASE, No. ll-b, 46 Ind. 
Cas. 656. 


Tranifev of Property rAot *(1V of 1888> 

’ — (Oonftnttsd). 

7*Ez. 26 (34, 85);; Croft v. Lamb, 6*;H.L.0. 
679; Clayton' sense, 1 Mer. 586 ; Cory^Bro, 
fiwttSrs of Turkish Steamship, Mecca, (1697) 
‘A.O. 886, Ref. on. 

c 

(93) 8 , 111 (p)— Lehse— For/eifMre /ornoH- 
payment of rent— Smt for ejectment. 'Maurani* 
Singh Y. Janavdan Ktihore Lai Blngh DqOy 
41 Ind. Cas. 962 = 45 0. 469. See tFinal Part, 
1917, Col. 891. 

f 

(94) 8. Ill 7p)— Doctrine of forfeiture con- ' 
tamed in, if can be extended. Gee IVandloBD 
AND Tenant, No. 66, 85 M.L.J. 647. 

(95) S 111 (q)— Lease, forfeiture of^Bent, 
Non-paymenc of, lot two consecutive ydats-' 
Waiver— ‘Overt aot — Institution of suit. Bee 
Ejectment, No. 2, 27 c.L J. 377. 

(96) 8. 112— Forfeiture for non payment of 
rent provided for — Suit for ejectment — Tnolu- 
Sion in suit of plaim lor rent lor period subse- 
quent to default — Waiver of forfeiti/.e caused 
by claim for such rent — Buit for ejectment not 
maintainable. See LaNDLOBD AND^FENANT. 
No. 24. 43 Ind. Oas 614. 

(97) B. 115 — Effect of forfeiture on under- 
lease — Assignment ol fesbee's interest — Repu- 
diatiOD ol lessor’s title by original lessee if 
works forfeiture against assignee. See LEASE, 
No. 5, 20 Bom. L.R. 830. 

(98) S 115— Whether the equity ^embodied 
in the section is apphoable to a case of mort- 
gage by tenant, when he dies without heirs. 
See OCCUPANCY HOLDING, No 1, 43 Ind. 
Cas. 9J3. 


(90ea) 8. 109. See Nos. 6 and 81, supra. 

(91) S. 111. See Nos. 6 and 83, supra, 

(92) S, 111, el, (p) — Landlord and tenant-- 
Landlord suing tenant in ejectment— 
Denial of landlord's title — Assertion of the 
denial in plaint — Sufficient ' intention to 
determine the lease— Forfeiture. 

Where a landlord sues his tenant in eject- 
ment, the mere institution of (he suit and the 
assertion in jthe plaint as to the repudiation of 
the landlord’s title constitute a oulBoient 
m^tnilestaCion of the landlord’s intention to 
oSlermiDe the lease for the purposes of cl. (g) of 
8 « 111 of the Tran*sfer of l^roperty Aot, 1882 Xa). 
llibali Tayaball y. Mahadu Ekqba. 90 Bom. 
L. B. 99.-42 B. 195 = 43 Ind. Cas. 861. 

Bib Basil boott, c.j. and , Batche- 
lor, j* 

Beferenees:—(a) 38 G. 339 ; 31 M. 408, 2i,l 
34 M. 16i;84 La. 99=9 Bom. L,B. 603; 
Toleman v. Portbury, L.R. 6 Q.B. 946 ; JSvans 
Y. Davis, 10 Oh. D. 747 ; Jones y. Carter, 71 
B.B. 800 : SerjtaHi y. Nash Field Co., 9 K.B. 
304 ; Ckngh y, London d JV.fT. By. Co., 


(99) 8. 118. See No. 17, supra, 

(100) S. 123— Gift— Execution of deid— 
Repudiation prior to registrotion—Suit by 
donee for compulsory registration— 11 main- 
tainable—UMue influence— Allegation of 
— Sow proved. 

Per cttff am.— Where, after the exeontion of 
a deed of gift but before its registration, the 
donor repudiated the gift and applied to the 
Sub- Registrar for its return (which, however, 
be was prevented from getting by a temporary 
injuDotion obtained on the donee’s behalf in a 
suit for the compulsory registration of the gift- 
deed), and also executed and registered another 
dooumeht not only Inoonsiatent with the deed 
of gift but also expressly oanoelling it and the 
giA-dqed was not delivered by the donor to Ih9 
donee or anybody else acting on the lattsr’s 
behalf. ^ 

f % * 

Held in a suit for its oompuleoKy 
tion (i) that there . was no iomyifiw gift, 
(H) that donor wiMi entitled *to cetrwot^dndl 
(iii) that tne donee was thei; 0 fore nqt siMiitM tof • 
hard Yhd doomijuj^ ogo^tilMiiy . 



lin DI6S8I 

Tnntcc of Brop«tfy A«t (IV of tSSa) 

•^(Concludes), 

Pot JbdunMahtfn, I, Whether 41:1 making 
aoertain alienation ••the alienoc’s mind* was 
and Illy inflnenoed and* dominated by anothef 
la not a matter always , capable ot direct proof 
and must depend OD«libe oonclusiuas to be 
drawn fnem the entire oiranmBtauoea in whioh 
the transaotiou had its 'origin. * 

•11. Tht*motive ot the gift, iis rmture. its 
effeot on the donor and his family, the state of 
mind of the donor, whether he acted upon any 
misrepresentations or misoonooptpunH, the bene- 
fit which (he person who is alleged to have 
dominated the donot’e will derives by the aot, 
h^w the donor regarded the aot when removed 
from the infiuenoe of the person for whose 
bentfiUtbo gift wis made. wh*l. independent 
and oompetent advioo bo had ind Whether the 
persons advising him knew o* the inllutnoe ha 
was acting under, aro s ime of ue oircum'^tiuces 
to be borne in mind lu asoacLainiug whether 
the transaction is vitiacoci un uhe ground of 
undue lufiueiiLp. 

Per Oldfield, J — In orde*' tc^ suetain a plea 
of undue^nfluenoe, it is not enough to prove 
that the person alleged to have oeen unduly 
infiuenoe^ insisted on oonditiona which no 
reasonable man would insist upon out there 
must be proof direct or lodueci with refeienca 
to the opportunities for and dispositio 1 to the 
ezetoise of influence oil the oue '»ide and the 
result of its exercise as indicitei by the merits 
of the tranaaciunt the aooeptance of fahe 
representations and the entertaioraent of false 
beliefs on the other (6). Padmavatl v. 
ShriolYasa Kampti. 7 L.W. 339^44 lud. Gas. 
483. 

ABDUfC RAHIM and Oi:iDFIEi:,rr, JJ. 
Refefencea.^ia) 40 M, 769, D, (6) Hugtienin 
v. Baa^fley 2 White and Tudor’s Leading 
Gases, 6th Ed., 697, h\ 

(101) 8, 133, Applicability of — Burmese Bud- 
dhist religious gifts, if must be registered, bee 
Buddhist Law (Gift), 45 ind. Oas. 926. 

Transfer of fiultt 

By agent to hie Assistant after framing of 
issues-— No objeotion taken, but decision on 
merits awaitsd— Waiver Bee AGENCY Rules 
(GanJAM). No 1, (1918) M W.N 772. 

Traas. 

(t) Teak trees on Varkas lands— Khot’s right 
to proceeds of sale thereof. See Khoti Ten- 
UBB, 20 Bom. L.B. 141. 

• 

(3) Standing on land pasa witb land^ by.pre- 
esoflption, with all rights of easement. See 
PBS BMFTION, No. 14-&. 47 Ind. Oas. 664. * 

Trupaii. 

(1) Bttdoi^dtnafedmtire-^TmpaBMSoonimitted 
opatnei tenonf— Granfor when hoand to 
eue— Cftttfi 0/ aeUon! Accrual of. 

Jh grantor of a subordinate teiinre ianot 
tMand to sne for troipasaes oommHted against 
«iilk tsnant during tbo tenure* Bis ri^t of 
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« 

TreipaH-*(OoncliMi 0 d). . 

notion aoorues only when the tenancy oomes to 
an end. doy Ghandra Das Gopta v. KhukU 
46 Ind. Oas. 687. 

WOODBOFFB and SmITBBB, JJ. 

* r 

(2) Trespasser dispossessing aotual cultivator 
— Oompensation — Principle of oaloulation ot 
mesne piofite. See COMPBNBATION. No. 1^ 
48 Ind. Gas. 63. 

(3) Trespasser — Possession as title — 
Suffioienoy. See MAHOMEDAN LAW (SUC- 
CESSION*, No. 1, 4d Ind. Oas. 338. 

Trespasser. 

(1) Sale, Unregistered deed of, Vendee ciatm- 
i\g title unSer a. Position of^Treapaeser 
— Ejeitment of, by person under a sub- 
sequent sale deed duly registered — Regis- 
iretton At t (1908). S IV. 

The posseRdicn of a vendee of nroperty, who 
la un vhle to prove bis title beoause of the non- 
registration of the writing on which he* relies 
lib evidence of the sale in bis favour, is clearly 
that ot A fresparser and he cannot resist the 
suit foi* ejectment brnoght by another vendee 
unde" a Mubspquont duly legisreied deed of sale* 
unless bis possession b iS matured into owner- 
ship by presoripiiou. Uttam Chand v. JanJI 
Ram, 111 P.R 1918. 

SHAH Din, j. 

References —34 M. 64 ; 19 Ind. Oae. 286t 
Ref, to, • 

(2) Non oooupanoy tenant of old waste 
bolding over, if a, under S 168 of Madras 
Estates Land Aot (I of 1908). See -MAD. 
ACT I OF 1908 (Estates Land), No 8-a, 33 
M.L.J. 767. 

(3) Suit against joint— Co defendants acting • 
in concert title to property 111 one defeudant, 
if can defeat plaintiff’s olaim by proving. Sea 
go-defendants, 47 Ind. Gas. 660. 

(4) Action against, by whole proprietary 
body — Special damage, Proof of, not DPoessary 
ID case of. Bee GO-OWNERS, No. 8, 176 P.W. 
B. 1918. 

(5) Declaratory suit by trespasser, whethea, 
maintainable under Speoifio Relief Aot. See 
iNTBNTIOIi, No. 1. 46 Ind. OftS. 303. 

, • » 

(6) Ejectment of— Reyenue Court, juris- 
diotioD of. See JUBISDIOTION (OF RBVBRUB 
GOUBTS). No. 4-0. 46 Ind Gas. 543c 

(T) Whether 00 sharer landlord can eject a 
trespassen from entire area trespassed. See 
LANDLORD AND TENANT, No. 39, 45 Ind. 
Oas. 496. * 

Trait. 

(1) Tfdat proparfy— for recovery of pos- 
sasston— Traspoeser— Civ. Pro. Coda fAet 
V of 1908), 8. 92, 0. I, c. 8. 

Suits for recovery ot possesalon ot trust pio- 
pertles from third parties, for instance, from 
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Tffait— (Concluded)., 

treBpaeaecH and Irom tzanaferees from tzaateea, 
ate not within the scope of B. 92 of the Code 
of Civil Prooednro (ai. 

It 18 outeiae the power of a Judge to make 
uke of 0. 1, r. 9 of the Code of CiVil Procedure 
for joining a purchaser of a trust property as a 
party to tho proooedinga under S. 92. Mnoel 
Oholam Mowlah v. Mollah All Hafla, 28 C.L. 
J. i«47 Ind. Gas. Ill (F.B.). 

Sanderson, oj., Woodroffe and 
Hookebjke, jj. 

Rtierences (a) 39 A. 360 ; 36 B. 29 ; 37 B. 
96 ; 33 0. 789 ; 2 C.L J. 431 ; (1914) M.W.N. 
69 ; 29 M.L.J. 326. F.; 11 O. 33 ; 94 O. 418. 
Diu, 

(3) clear p*oot of dedibation— -Property 
used as trust property for long period^ 
Presumption of dedicaticn-^Righi of trustee 
to alienate- Sun to contest alienation — 
Limitation Act, Art, 134. 

Where there is no clear proof of a dedication 
in regard to a properly, but. from the fact thsk^ 
lor more than 200 years the property baa been 
inoorporited with a partionlar asthan and held 
by the mahant from time to time and treated 
as a part of the asthan property, a dedication 
of fluoh property may be presumed ' 

If a teouie was in the nature of trust for a 
oharitable purpose, any mahant who succeeded 
to the tenure haa no right to mortgage the 
flame except for legil neocssity. 

Where a trubt property was alipnated for 
valuable consideration by a trustee, the plaintiff 
ought to contoat tha alienation within the 
period allowed by Art. 134 of the Limitation 
Act. ^ Baideo Ban v. Ram Sazan, 45 Ind. 
Oas. 393. 

STUART and K.\NHA1TA LAD, A.J.CS. 

References 12 O.C. 396 ; 33 M.L.J. 369, 
Appi,\ 3 LA. 145, ii.: 33 0. 636, Appr ; 27 B. 
369 ; iW A. 483 ; 19 M.L.T. 498 ; 96 C. 1003 ; 
88 C. 636, R. 

(3) Temple — Presumption as to intention of 

author of trust where it was open for public 
worship — Right of suit lor proper admiuistra* 
tionof trust. See CiV. PRO. CODE (1908;, 
No. 133. 46 Ind. Cas. 313. ^ 

(4) Private or publio—Objeot of feeding 
devotees -Gonair action a*; to. See HINDU 
Law (Wild, No. 2. 47 ind. Cas. ’eil. 

(6) Lfnd asMgned for fixed term— Suit for 
recovery thereof o»i expiry of term— Espref»s 
iroBt. Sje LIMITATION ACT (190S). No. 49. 13 
P.L.B. 1918. 

(6) Suit for reouvrtry of price of fireworks sold 
to manager of lempla — No decree against tern* 
pie funds. See RELIGIOUS ENDOWMENTS, 
No. 6, 34 M.L.J. 868. 

Traitee. 

il) Promiasory note 4n favour of a trustee-^ 
Suit by suteeeding trustee thereon without 
endoreement'^-Maintainability^lndian Trsspts 


Tfoitee— (Concluded). ; 

i4cf (Ilo/ 1882), S* 75, Principle of ^Appliea-^ 
bility to public trusts--' Rights aild duties of 
trustees, nature of, Rananadhan Ghetty v. 
'Katha Yelan, 33 M.L.J, 627 » (1917) M W.N. 
843-6 L.W. 753-22 J.I.L.T. 468-41 M. 868. 
See Final Part, 1917, Ghl. 696. 

(2) Mortgagee when ^oan purchase equity oV 
redemption — Mortgagee if holds equity of 
redemption as trustee for mortgagor. See 
Mortgage (Redemption), No. 5.27 O.L.J. 
431. 

• 

(3) Execution by tiostee as such of bill if 
binds trustee personally or otherwise. See 

Negotiable Instruments aot, No. i,.86 
M.L.J. 90. 

(4) Fa'hgr and grandfather of present 
trustee of obnnltry, misappropriation of trust 
funds by — Liability ot trustee to acoount for 
auoh miRappropriaunn— Courts, Power of, to 
limit period of huch liability. Bee PUBLIC 
CHARITIES. No. 1, 85 M.L J. C61. 

(5) Of publie trust, Liability of, for oom- 
pound interest— Duties of. Spo Tbt58T8 AOT, 
No. 2. (1918) M.W.N. 655. 

Trufiti Act (II of 1882). 

(1) S 6- Trust, Creation o/ — Trust-deed, 
Construction of, , 

Except in the cases mentioned in Sk 6 of the 
'Trusts Aot, It 18 neoebsary for the creation of a 
trust that the property should be transferred 
to the trustee and to effect this some words of 
ooDveyance must be found m the deed. The 
mere doBoription of the deed as a Irust-deed 
oan have no such effeol, if, as a matter of fact, 
the deed cfoeit not by some language purport to 
transfer or assign the property to the trustee. 
AUgappa Ohettiaz y. Lakihroanan CbeUiar, 
24 M.L T. 267. 

AHDUB Rahim and SSSBAGIRl AlYAR, 
JJ, 

References:-^! B, 53. Diss.; 6 M.I.A. 393, 
Explr, 40 l.A. 24-12 M.LiT. 662. R, 

(2} S. 23, ci. (fl)— Pu6(ie trusts— Bereditary 
trustee— Circumstances justifying removal 
— Court's duty to safeguard interest of 
trust— Want of capacity to manage ^ if 
svfflcunt ground — Duties of trustee— Fail- 
ure to keep separate accounts— Preaump* 
tion in favour of truet — No teimbursement 
for expenses beyond the terms of endowment 
—Trust property not to 6a unnecessarily 
encumber^— LiabiHtv of trustee for cotA* 

^ pound , interest— Applicability of, to public 
trusts. * 

f A hereditary trustee is liable to be removed, 
if bis ooDtinuanoe in office is likely to endanger 
t)ie interests of the institution (a). 

The grouniie which justify a Court in remov- 
ing trustees are well expressed in Story's 
Equity JuriBprodenoo, S> 1989, adopted by the 
Privy Co^inoil in Lbtterstsdt v,* Broers iO Appeal 
Cases 871) ; and the principle enandiated theee- 
fn ID the case of private trust ie applicable a 
fortiori to tcosteea of publio trustee 
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D10B8T OV OASES 


Tfiilto Aot (11 of 48B8)-i-(Oon(tnMd). . 

"Inooses ot positive miaoondnet, Coorts ot 
Equity have* no diMoulty in intecpoaing to 
remove trustees who have abased their trust 
It IS not indeed every mistake or neglect of * 
duty ot luaooaracy of ooqduot of truatoes whioh 
will ludooe Courts of Kquity to adopt such a 
cpurse. 'nat the acts oor omiS'4iot|8 musa be 
such as to endanger the trust property or to 
show a waift of honesty or a want of proper 
oapaoity to execute tho duties ora want of 
reasonable fidelity.” 

The Court's duty is to look cvitirely to the 
interests qf the trust , and where the oiroum 
stances show that it will not be for the benefit 
of vthe institution to allow it to remain under 
, the management of a hereditary tcusLee, he 
ought^tO be removed 

Want of oapaoity to manage the trust pro 
perties is a sufficient grouud for removal of a 
trubtoa. One of the most important duties of 
a trustee 18 to keep sepante aooounta and to 
keep the trust property separate from hi8 own 
property , and if that is not done and difficulty 
in takinff accounts thereby arts**, every pre 
8umption"a to be made against the defendant 
and in favour of the trust 

A trustee of a public chanty who chooses 
year aftsr year ro spend monies not required 
by the terifia of the eudowments out of his own 
pocket, should not be allowed credit for such 
expenditures 

The duty of the trustee is to carry out the 
direhtiona of the founder, and not to encum- 
ber the trust property by aystematioally 
incurring exoenditure beyond the limits of the 
inoome of the trust property 

B. i9, ol (e) of the TnASts Aot which makes 
a defaulting trustee liable to loooant for oom 
pound interest with hilf yearly rests applies to 
private tcustn , and to oabes of public tru'ite 
a rule of that nature can mly be adipted with 
suoh modifications as the circumstances of eiob 
case require 

Where the J)wer Court has oxe'*ojsed its 
discretion properly the appellate Court would 
not inter ferd Raja of Kalahasthy v 
Oanapakhi Iyer, (191S) M W N 556 
ABDUB Rahim and Burn, jj. 

B$f€r6ncea -(a) i M 197 , 22 M 481 and 
15 B. 612, B , In re Barker's Tru^ia 1 Oh D 
p. 43. Afidrsfssv M Ouffeg, 11 A. 0 313, R. 

(8) 8b 01, 82'*-Parohase of property by 
husband in name of wife — Advancement. 
Presumption as to— English Law, Applicability 
<5f, to India. Sse ADVANOBMENT, 47 Ind, 
■Gae 376* • • * * 

14) 8 83. See No 3, aupra, • 

(6) 3 B8^A<ii>(zntuge gatned bff fiducaary^ 
IfnduB influence^^Tranaactaon null and 
void against the original transferor and Ats 
rsprsssnfafuis^Qonfraef Act (IX of 1873), 
8a* 19, 19-A and 64 • 

The plaintiff tad her siiter sold Aheir Und« 
for inadequate price to their uncle (defendant), 
;with whom they wees living after the death 6f 
their parents. The plaintiff, after the death pf 

79 


Tfoati JLet (II of 1882)— (Concluded). 

her Bister, sued to have the sale deed oanoelled 
aa having been executed through undue influ- 
ence of the defenUaut, who brought them up, 
and to recover possession of the land 

Held, that the case fell within the scope of 
S. b8 of tberTruBts Aot. 1882, and that the sale- 
deed was null and void as regards the plaint- 
iff's share as well as the bhare of her deceased 
sister Govlad Ramaji Oanjale y. Savltrl 
Rama Thoiar, 20 Bom L h. 9ll»47 Ind 
Gas. 883. 

SOOTT, 0 J. and HAYWABD, 7 

Refeiencea -^Stumpv Oaby, (1863) 2 De G 
M and G 623 , Orealey v Mousley (1659) 4 De 
G and J 78 , Holmn v hoynei, (1854) 4 De 
G M and G 270 , Wnght v Vandeiplank, 
(1866) 8 DeG M. and G 153, R 

(6) S 90— Applicability of section to mort- 
gaged kumaki land obtained by mortgagor on 
darhhast -‘XjAnd so obtained it to be regarded 
as accession to mortgaged property. Bee 
Transfer of Pboplbty act, No. l2, 8 
L W. 100 

Unborn Person 

Gift of br%t*% to family Ranis— Creation ot 
Buooeseive life estates in favour of unborn 
persons without disposing of estate itself. Bee 
Grant No l, 45 C 836 

Unoonioionable Bargain 

(1) Unconscionable bargain with expectant 
hetra—Ltw governing tne exercise of undue 
influence in such caaes^ Applicability to 
suc/i cases of principles of Bnglwh Courts 
of Kquity’^Contract Act 8 16— Money 
lending tranaaetions^Lachaa by debtor in 
payment^ Compound intereat^Accumula* 
tion of principal and interest into a very * 
large sum — Mere fact of such accumitlated 
sum being enormous if sufficient To make 
transaction unconscionable — Burden of 
proof of non exercise of undue influence — 
Illustrations to Act, value of 

Questions relating to the exercise of undue 
influence as* between parties to a contract, Che 
transactions resulting in which are alleged tcl 
be uDOoneoiooable bargaiD<i made with expeo^ 
tant heirs, must be decided on the provisions of 
the Indian Coutraot Aot of 1872, aa,ameaded by 
the Indian Contract Amendment Act of 1899 
and on those alone The principles upon which 
English Courts of Equity deal with similar 
questions are therefore entirely inapplicable (c). 

The illustralionB given to the section of the 
Contract !itot are to be taken as part of the 
Statute 

A peredrl, dealing with an expectant heir and 
occupying a position to dominate the will of 
suoh heir, has under the Ooatraot Aot, to die 
charge the burden of showing that he has not 
used suoh position to obtain an unfair advan 
tage over the expectant heir with whom he so 
deals (6). 

The mere faot that the money claimed , in a 
suit npon a transaction of loan, enormously 
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aseoauioMble Bargalo— (Oanetodtd). 

ezoeeds the amount originally advanced will ke 
no ground for holding the transaction unoon- 
miooable, unlesfi it ia also made to appear that 
there waa something unconscionable either in 
the. original dealings, or in the subsequent 
stages of the transaotion. It is not enough — 
indeedi it is misleiding — to look at the result 
alone. There is nothing inherently wrong, 
oppcos'iive, harsh or unconscionable in a money- 
lender's scouring for himself compound interest 
alter the borrower h>ks for a considerable time 
neglected to pay the debt he owes or the 
interest accruing due upon it which he has 
oontraoted to pay ; since the added interest 
only accumulated while he forbore to enforce 
the payment ot the sums from time to time 
due to him. 

On the other band, it would bo quite posDible 
for a money -ibuder by making loans for ^ho^t 
periods «iu appacenUy fair terms, and then 
insisting on oapitaliMug the interest immediate- 
ly on Its becoming payable, to pile up compound 
interest on the initial debt at such i rate as 
would make iho result after a few years most 
oppressive and unconscionable (e) Lala Balia 
Hal Y. Ahad 3hah. 35 M.L J. 6)4^16 A L.J. 
905-124 P K. 191H = 23G VV.N 233 = 25 M L. 
T 66 = 180 PWR 1913 (P.C.). 

Lords atkinson snd Phillimobb aud 
Sir John Bdqe. 

Sefirenees (o) 33 l.A. 118 (127) and 34 I. A. 
9,F, ibj Oheatetfiela v* Janssen, i Ves. Sen. 
124, ii (c) yourelt v Hibernian Bank, Limited, 
(1918) A.C. 372. B, 

(2) What is-^Case where discharge of debt I 
comf 3 impossible by long delay tn payment 
if such bargain — Question as to nature of 
bargatn tolielher one of act or of law-^ 
Stipulation if penalty or not if question of 
fact or law. 

g A bargain is unoonsoionable where it ia such 
as nopman in his senses and not under delusion 
would xf ake on the cue band and as no honest 
and fair man would accept on the other (a). 
This definition certainly is not satisfied by a 
case where long delay in payment brings about 
a position where discharge of the debt is im- 
possible, the debtor being a man of intelligenoe 
who oan by a simple enough calouUtiou arrive 
, the position which will result if for several 
years he makes no payments. 

The question ^ whether a bargain is or not 
unconsoionaAile iB*one of fact, not of law (b). 

Bo also js the question whether a particular 
stipulation in a oontraot amounts to a 
penalty (c\ Deosao v. Ambtdai. 14 N.L.R. 
SI— 43 Ind. Car. 952 r 

DBAKB DbOCKMAN, J.O. ' 

Be/erenees (a) 2 O.P.L.R. 23. B. <h) 28 
A. 570, F.; 25 B. 832, B.; Abrahanis v. Dim- 
moek, (1915) K.B. 66i. Dist. (e) 1 N.L.B. 9 
(14). F.; 4 G.P.L.B. 146, Dist. 

(8) Factum ot notice on part of snbssqnent 
transferee, if question of law or fact— Question 
if oontraot is oonscionablc if question of feet ot 
law. Bee SPECIFIC PUBFOBUANCE, Ro. 6, 
187 P.W.B. 1918. 


Undev-ppoppletor. 

(1) Under-proprietary right in land-^Oash 
dahvyak-rBirHiar'e right to dednot dahiyak 
from rental. Bee LAND(L0BD AND TENANT. 

*No. 20, 21 0.0. 244. • 

(2) Muafidar when .acquires statas of under- 
proprietor^Deolaratiofi under Oudb Rent Aot» 
See Prb-BJIPTION, No. 18, 21 0.0. 124. c 

ft f 

Under-proprietory Rights. 

Declaration oi— Civil' and Revenue Courts, 
Jurisdiction ^f — Oadh Rent Act, 8. 107-H.. 
See Jurisdiction (Of Giviii and, Revenue 
COURTS), No. 6, 46 Ind. Gas. 357. * 

Under-ralyat. 

(1) Aoqnisition of ocoupanoy right by under- 
raiyat—Ejaotment of snob raiyat. See BEN. 
ACT Viii OP 1885 (Tenancy). No. 18. 22 
O.W.N. 618. 

(2) Under-raiyati Kabuliab, Covenant in, . 
for a further lease. Validity of. See LEASE, 
No. 11 <j, 46 Jed. Gas 914. 

I 

Under-ralyatl Lease. 

Permanent, Validity of, under £. 8‘6 (2), 
Bengal Tenancy Aot (1885). See LANDLORD 
AND Tenant, No 52 q. 47 Ind. Gas. 416. 

Undue Influence. 

(1) Gift oy Buddhist lady to her nephew^ 
Nephew acting as agent of lady-^ Fiduciary 
relationship — Undue influence. Presump- 
tion as to, if raised by-^Coniraci Act (IX 
of 1872). S. 16. 

In a case of a gilt of some land by a Buddhist 
lady to her nephew who was also acting as her 
agent. 

Eeld, that although there v/as what may be 
called a fiduciary relationship between the 
parties, it was not such relationship as would 
lead the Court to infer undue infiuenoe. Ko 
Ban U V. Ma Thaung Me, 46 Ind. Gas. 738. 
TWOMBY, O.J. and ORMOND. J. 

(2) Mortgage bond^Denial of execution by 
mortgagor and no partieulara of undue > 
influence piven— Civ. Pro. Code (1908), 
0. VI, r. 4^ Undue influence, quesUon if 
arises— Proviso for capiialiaing interest ill 
arrears— Undue influence. Presumption as 
to, if arises from, 

Yflxete the mortgagor or the representative 
of the mortgagor denies the eseoution ot tbp 
mortgage and mo particulars of the alleged 
undue *lDflu%noe hre stated as required , by 
0<^ VI, r. 4 of the Oiv. Pro. Code, the gueation 
as to undue influence cannot be raised and 
decided. Nov oan it be presumed, from tli« 
more fact of there being a proviso fn the 
mortgage bond for oepitaUsing thd interest in 
arrear with annual rests, that undue luRuenoe 
has been exercised the mortguor* Bsolilll* 
.fEBuam' OhovdonrMil «. fluin ChataA 
i^Asya. 47 Ind. das. 11. 

PUToaEB and BMITBEBi JJ. 
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Uodoe lolluMee— (Coiieltfded)* 

(3) Cause ofMion to set asi4e transaction 
■caused bp-^^Limitatton Act, Art, 91. Rajft 
Rajeiwftra Setapatl v RaJagop4la Iyer, 
(1917) M.W.N* 906nXli-W. a8»48 Ind. Cas* 
164. See Final Pari, 1917, Col. 899. 

(4) Mere fear of puai^^meot, if is— Gonirael 
Act (187R), S. 16. See 4aBBBMF«NT, 46 lod. 
Cas 434. 

**(5) Gift *repudiated before registration — 
Undue inflnonnM how proved — Donor’s right to 
retraot See TkansfEB OP PboPEBTY ACT, 

. No. 100. 7 U.W. 339. 

(6) Advantage gained by fiiuoiaty — Trans- 
action null and void against original transferor 
and Ills representative. See TBUSTS ACT, 

* No. 6. 90 Bom. L R. Oil. 

*(7)*Aioaey lending traodaotions — Ailegatiou 
of ezeroise by lender of undue inflaonoe — 
Buedeu of proof — When such transaoCiono be- 
oome uuoouBoionable. See UNCONSCIONABLE 
BABOAIN, No. 1. 35 M.L.J. 614 (P.C.). 

' United Provincei Land Revenue Act. 

See U.f\ ACT III OF 1901. 

United Provincei Munlclpalitlei 

See U.P.^ ACT II OF 1916. 

Unppofeiitonal Condne^. 

Aooeptanoe by pleader of Vakalatnamah 
from, and aoting for, both sides in same oase — 
Conduct of Pleader if professional. See 
Legal Practitioners’ act, No. 3, 3 Pat. 
L.J. 390. • 

Unsettled Palayain. 

Unsettled hereditary palayam of Kannivadi 
' ^Military and Police tenure, cessation 
of — Alienability Setf, XXV of 1802, S, 5 
— Reg. VI of 1631— iZei;. XI of 18X0— Act | 
XXIVo/ 1859— Acf Illof 1896. 

The qnestion in this case was whether | 
Kannivadi, then an unsettled palayam, was in 
1896 (when it was mortgaged by the poligar | 
and hie son) inalienable by reason of its being 
held on military tenure or for police services. | 

Held from an examination of the history of 
military and police tenures in this Presidency ' 
and of this partioalat estate that all police or ' 
military ssrvioes to be rendered by the poligars 
of Kannivadi had been abolished long prior to 


tlniettlnd PaUyam— (Concluded). 

, With reference to military leryioei. IMA 
Olive’s proclamation of Ist December 1801 wa*' 
intended to suppiees military service in the 
poligar country nnoonditionally and not merely 
after thn grant of permanent sanadc onder 
Beg XXV nf 1802 then under contemplation. 
The,faot that the Kannivadi poligar was not in 
fact granted suoh a aanad does not show that 
the military tenure continued. Nor did that 
fact affect the rights of those entitled to the 
palayam which though uneetlled was hereditary 
in oharacter nnd therefore liable in the hands 
of An holder for ancestral debts (b). 

With zeferenoe to the police eervioes the 
provisions of Reg XXV of 1802 show a general 
intention to relieve landholders from perform- 
ance of anoh services and admittedly police 
service was abolished in the estate which 
received permanent sanads. The fact thit no 
sanad was given in this case had nothing to do 
with the question of police service. 

By Reg. XXI of 1816 the village headman 
was as regards pjlioe duties placed under the 
^’ahsi.dar and the Zamindars were deprived 
I of all police powers The Police Act XXIV of 
1859 created a separate police department. 
The diffnitirtn of police m that Act which 
inoludea cattoobadies, R ivalgara and all other 
persons exercising police fanotiona in the Pfe«> 
oidetjoy was repealeo, by Madras Act III of 
1895 which excluded those categories from the 
definition of police. 

The fiime Act also repealed Reg. VI Of 
, 1^31 and re-enacted the provision against alien- 
I ation only as regards Village Officers except in 
the Boneduled Districts. Thu enactment 
shows that in IS95 the date of the mortgage, 
the services formerly required of poligars had 
I become eotiroly obsolete. The Mldnapore 
; Zamlodarl Go., Ltd. v. MaUyandt Appa- 
I lawml Nalcker, 34 M L.J. 663»24 M.L.T. * 
1»8 L.W. 332»41 M. 749»47 Ind. Cas. 733. 

Wallis, o.j. and Sfencer, j. * 

References (a) 9 B. 138 ; (1864) W.R. 89, 

F. (6) 1 I.A. 282, F, 

Upper Burma Civil Court!. 

See Bub. Rbq. 1 OF 1696. 

Uiage. 

Bee Custom. 


1896 ; that fit that time there were no suoh 
lervioes to bo rendered ; that there had been 
ofintinned alienations by way of mortgage which 
had been treated as binding by sadoeasive 
polf^AN ; and that the plea of inalienability by 
taason of military or police t6nare bad never 
been raised befoxqapd was an ingenione after- 
thoopht. Whore an estate is freed from its 
oooueotion •with a publio office the reason 
arising from that oonneotion for the preserva- 
tion of the estate intact* and unenoumbered 
tteosssarily failr. The lands theia become 
eubjeot to the ordinary laws of deioent and 
(A). 


Uaurlooi Loam. 

'Court’s power to give relibf when money- 
lenc&r not shown to have taken undue advan- 
tage of hi^ position. Bee INTEREST, No. 3, 
93 O.W.N. ISO (P.G.). 

Uthan4l Tenure. 

Lease iot term of years of chur land-<-Rent 
payable lot snob land as is capable of onltiva- 
tion— Law governing parties— Lessee not ryot 
holding under onetom of utbandi— l^easee a 
noD-oooupanoy raiyat. See BbN. ACT VIII 
OF 1886 (TBNANCY), No. 90, 49 Ind. Gas. 646. 
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ITakalatnamah. 


iralttatjon of eluded) • 


Aooeptanos by pleader of Vakalaioamah from 
both eides and aotiof; for them both in same 
case — pleader’s oonduot quite unprofessional. 
SeeLEQAL PbaOTITIONERS ACT, No. 2,3 
Pat. L.J 390. 

Valuation. 

(1) Bale-proolanialion, Id. Objection to, 
Order overruling, Appeal if lies from — Oiv« 
Pro. Code (1908). S. 47. See SALE-PROCLAMA- 
TION, No. 1. 47 Ind. Gas. 513. 

(3) Sale proolamation, Entry in, of value of 
property — Caloulation of value. See SALE- 
PROCLAMATION, No J, .S Pat. h J 590. 

Yalaatlon of Suit. 

(1) Code of Civil Procedure (Act V of 1908), 
O. XXI, r. 63 — Suit for declaration that 
property not saleable— Execution of decree 
— Valuation of suit. 

Where a suit is brought for a declaration 
that oertain property attached in ezeoutiou of« 
a deoroe is not saleable, the proper valuation to 
put on the suit for purposes of jurisdiction is 
not the value of the property but the amount of 
the decree for whioh exeoution ^as laken out. 
Anandl Kanwar y Ram Nlranjan Dai, 16 
A.L.J. 374 » 40 A. h05-45 Ind. Gas. 494. 
Richards, c j. and Banerji, j. 

Beference 38 A. 72, 488, R, 

(9) OourUfee — Suit for administration and 
accounts — * Suit for accounts *~^Couvt Fees Act 
(VII 0 / 1870), H. 7, cL (iv) (/). Sarajubala 
DasI Y. Jogtaiaya Dail, 26 O.L.J. 265 » 22 

0. W.N, 116 = 46 0. 634. See Pinal Part, 1917, 

001. 903 


(3) Injunction, Suit for, restraining defend- 
ants from cutting timber and undergrowth 
fromfunglc, valuation of— Court Fees Act 
<V1I of 1870), S 7 (iv) (d). 

The proper valuation of a claim for a per- 
manent injunction restraining the defendants 
from cutting timber and undergrowth from a 
j||;^ngl8 belonging to the plaiotifls is the amount 
^dt by the plaiotifls. Ral Gharan Panda v. 
I|fun]a BeharS Dai. 46 Ind. Gas, 884. 


FLETCHER and SHAMSUL HUOA. JJ. 


(4) Pecuniar^ ^jurisdiction of Court, Objec- 
tion to, based on— If can be raised for first 
time in High Court-Suits Valuation Act 
(VII of 1887J. S. 11. 

An objection to the pecuniary jarisdiotiqn of 
a Oonrt based on the valuation of a suit must 
have been raised in the Courts below'and where 
it is not so taken and the jurisdiotion of the 
Court is aooepted, it is not open * t6 raise it for 
the first time in the High Court. Bonkal 
-Saha V. Moiahib All. 46 Ind. Cas. 892. 
Mullice and Thornhill, jj.' 


(6) Suit fo* possession of definite plot of land- 
forming pari of mrvey number but not aub^ 
divided and separately assessed to land 
revenue— Valuation of suit how to be made 


—Court Fees Act (VII of 1870), 8. 7 (v) (b) 
and (d), * ** 

Tbfi extent of certain land bearing a oertain 
survey number was 4 aor^s and 42 cents, out of 
whioh 83 cents had beqn sold away leaving a 
residue of 3 acres and 99 cents. A suit was 
brought for ^e recovery. of this residuall portion, 
of the said survey number. It was found that 
this poitiiou had not boon sub-dfvided ank 
separately assessed to land revenue, and was 
not a definue share of ‘ an estate. Held, that 
the Rubjoot-mMtter of the suit must not* be 
valued under ol. (6) of 8. 7 (v), bat. must be 
valued under ol. (dt of 8. 7 (ti) of the Court 
Pees Act according to its market value (o), 
Oodavarty Sundaramma v Oodavartt Man- 
gamma, 31 M.L.J. 656=8 L.W. 88=47 ,lnd. 
Cas. 643. 

AYLINQ and 8ESHAOIRI AlYAR, JJ. 

Reference :—16 A. 493, B. 

(6) Value for purposes of jurisdiction— Appeal 
— Suita Valuation Act (Vll of 1887), 8, 4 
— Suit for declaration that certain land is 
the absolute propet'ty of pla%ntiff-A)ourt-fee 
of Rs, 10— Indian Court Fees Act (VII of 
1870), Art. 17 of the second Schedule- 
Costs of respondents. 

Held, that the proper valuation for purposek 
of junsdiotion of a spit for deolaration that 
certain property is the absolute property of the 
plaintifi and is not liable to partition is thirty 
times the jama (a>. 

Plaintifi sued (or a deolaration that oertain 
land was his absolute property and was not 
liable to partition. The trial Court Whs a liand 
Revenue Officer acting under B. 117 (2) (b) of 
the Punjab Land Revenue Act. An appeal was 
preferred from bis order to the Court of the 
District Judge who dismissed it. The plaintifi 
filed a second appeal in the Chief Court. 

Held, chat, under Art. 17 of the second Sohe- 
dulo to Aot VII of 1870, the Court fee is a fixed 
one of Rs. 10, but, as 30 times the revenue of 
the land amounts to more than Bs. 5.000, the 
District Judge is not oompetent to hear the 
appeal. 

Held, further, that an appellant following a 
wrong oourse of appeal must pay respondent’s 
oosts. Bohan Singh v. Devi Blngb, 1 15 P. 
W R. 1918=81 P.R. 1918-119 P.L.R. 1918- 
46 Ind. Cai 490. 

LE-R0S81ON0L and .WlLBBRFOROB, JJ. 

References': — .a) 36 P.R. 1901, F.; Ill P,R. 
1918 = 228 P.W.R. 1913 = 22 Ind. Cas. 603. 
DisU , . • . 

I (7) Under- valuation of suit by plaintiSs— 
First appeal to wrong tribunal— 'Plaintiff-appel* 
lant if oan object to his owyi valuation in.seoondl 
appeal. See APPBAL (8BOOND APPBAL). 
No. 17, 21 P.‘R. 1918. 

(8) Gross under- valaat ion of one Stem in suit 
^Permii^ion to Withdraw olaim if nan be 
given— Grant of permission if propel^ exercise 
of jurisdiotion— Duty of Court. Bee WITH- 
DRAWAL OF SUIT, No, 9 , 86 27. 
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YaUn. • ^ * 

Grant purporting .to have been made jivak 
badal— Bait by daughter of last male vatandar 
lor her share of vatad-7-Grant dot service inan) 
— Right of female to inherit to vatan See 
Bom. act V OF ti866 (Hereditary 
Offices). Ho. 1. 30 Bom. L R. 988. 

• • \ 

Yendop an^ Purohaaer. 

(1) Oonlracf, Amqnment 0/— Covenant to 
re-pwreha^e “^Covenant meant to be person- 
*al--A8sipnfnent outside tl]^ family not 
allowed-^Transfer of Property Act (IV of 
1883f, Gs. 6. 54 — Specific Relief Act^ 

. S. 33. 

A jadgmeot-debtor sold hin land to the 
’ desr^e^holder on condition that after the lapse 
of ten years the vendor or his desoendaota 
should have the right to re-purohaso it xvtthin 
two years for the came price for which the land 
waa sold. After the death of the vendor and hia 
son, the vendor’s widow sold the right to the 
plaiotifis (strangers to the family) who sued to 
enforce it against the decree-holder : 

Held, 'dismissing the suit, that the intention 
of the parties was that the vendor and his des- 
oendantfi alone shonld be given the privilege of 
re-purcbasiog the land after the lapse of ten 
years and within the limited period of twelve 
years at the same prioa as which it was original- 
ly sold : and that thA assignees outsido the 
family oould not enforce the contract specifical- 
ly; • 

Per BeamaUt /.'-Personal quality mention- 
ed in 8* 33 of the Specific Relief Act need not 
neoessarHy be restricted to particular skill or 
learning but may include anything peculiar to 
a man or his descendants which would entitle 
theo to especial favour 'it the bands of other 
contracting parties. Vithoba v. HadhaT, 30 
Bom li.R. 654 » 49 B. 344 » 46 Jnd. Gas. 
734. 

BEAMAN and HEATON, JJ. 

Referents : — Tolhurst v. Associated Portland 
Cement Manufacturers, (1900) [1903 A.O. 414]; 
Kiemp V. Baerselman, [1906] 3 K. B. 604, R, 

(3) CofUract of sale-- Suit for possession by 
vendee— Nature of— Conveyance— Suit for 
specific performance — Registration Act 
(L908), S. 11— Parties to suit. 

The plaintiff sued for recovery of pos’^ession 
of land on declaration of title by purchase or 
for specific performance of a contrajt of sale. 
The case for the plaintiff was Lbat the disputed 
* property belonged to the first /our defendants, 
that he obtained a conveyance trom tbeiga and 
t&at his vendors had not only failed to rogiator 
the document and to place him in poesesAion 
but had trans^rred the property to the fifth 
defendant : Held that, as regards the o]ain\ to 
enforce registiatien of the dooivnent executed 
in his favour by his vendor^ he waa no doubt 
bound to follow strictly the prooeduce prescrib- 
ed by the BAgistration *Aot beforip he could- 
Ittstitnta a suit under B. 77 to compel registra- 
tion ; but that, as the eireoution of the eon-. 
veyADOgf not followed by registration, could 


Teadov and PorchaidP— <ConftntMd). 

hot be regarded as fulfilment of the oontraotr 
the plaintiff was entitled to proceed against his 
vendors to compel them to fulfil the contract ; 
and that it was necessary for the plaintiff to 
join the fifth defendant as a parly to the suit 
for speoifio perfoimance. Nailrudln v. Blpva 
Dai; 37 C L.J. 638 = 44 Ind. Gas. 361. 

MOOKBBJEE and PEAGHOROFTi JJ. 

• References 10 W.R. 61 (F.B.) ; 9 C. 160 
and 851, H. 

(3) Enforcement of contract by stranger thereto 
— Agreement between vendor and purchaser 
that the latter will pay the former's debt 
to a third person out of consideratiow 
money retained with him, if may be en- 
forced by vendor's credito*^. 

The first two defendants borrowed on a 
promissory note a sum of money from the 
plaintiff ; they thereafter transferred their 
proper! ios to the third defendant who executed 
an agreement in iavour of his vendors expressly 
^undertaking to pay to the plaintiff his dues out 
ol the consideration money retained in his 
hands. The plaintiff sued his debtors as also ' 
the third defendant for his money ; 

Hsfd—Tkat the plaintiff was entitled to- 
enforce the agreement made between the third 
defendant and hia vendors. 

The principle underlying the decision in (a)^ 
applied to the case and the distinction that the 
arrangement between the first two defendants 
and the third defendant was never brought to 
the notice of the plaintiff was not material. 
Dwarkanath Ash v. Prlyanatb Malkl, 33 
C W.N. 279 = 37 OL.J. 483. 

MOOKEBJEE and CUMINQ, JJ. 

References* — ia) 41 C« 187 ; 17 G.W N. 1143, 
R. 

• 

(4) Sale — Construction of sale-deei— Money 
left with purchaser for *dischaige of encum- 
brance— No attempt made by purchaser for 
redemption— Position of purchaser. 

Where a portion of tbe oonsideratirn money 
was left with the purchaser for payment fccJlie 
mortgagee and the purchaser made no attgiw^ 
to redeem the mortgage for a long time aftca 
redemption became possible and where the 
purohaper was made to pm tbe whole of the 
decree amount in the mortgagee’s suit Which 
was much more than the amount left with 
^him: 

«77sZd, in a suit agains^t the vendor for 
recovery^ of tbe difference between tbe money 
left with him and the amount actually paid by 
him« that the purchaser was only entitled to 
tbe difference between tbe sum left with him 
and the amount which was aotually payable to 
tbe mortgagee on the date when redemption 
first boclkme possible. Hagbav All Khan y. * 
All Asghav, 40 Ind. Gas. 361. 

Lindsay, j.o. 

Rs/sfsncsfl 31 A. 233 ; 10 A.L.J. 480, 
.Difi, 
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Yeadov and Parohtier— (OontlniM^). , Vandor'and Porahanr— (Oon^ttuad). 


(S) Suit for ront in name of vendor after 
asaionment^ Maintainability of — Bight of 
eo-sharer landlord to recover his share of 
rent. 

After an asaigument of bis interest in tiie 
land by the landlord, it is open the parabw;er 
to inatitute a auit, iu the n.ime of the landlord 
as plaintiff, where the deed of aesignment 
anthoripod the purchaspr, ai thn irrevocable' 
attoriiov of the vendori to oontinue and prose- 
oute in the name of the latter the suit then in 
ezistenoo cr any future suit with referon.'o to 
the moDcye and claims transferred bv that 
document. Mohendva Nath Bfadak y. Pareih 
Cbandva Ghosh, 40 Ind* Gas. 506# 

FJCiETCHEK and NEWBOULD, JJ. 


S. 64,, Confract Aoi^Tranafer^of Propertp 
Act, S» 36. • 

' The plaintiff sued for possession of a certain 
house site specified iii tJ^e plaint, alleging thac 
• the mother of the first aud seoond defendants, 
acting ae theie guardian, had sold to him certain 
propertioB, consisting inter (^lia of the suit 
house site, for the purpose of purchasing other 
properties and that the defendants had not put 
him in posseReion of the property claimed, by 
I demolishing th» building as agreed upon The 
defendants contended that the sale-dee^ ezeout- 
ed by their mother was invalid and not binding 
on them and fhat the plaintiff had no right to 
the relief claimed. It waj found that some fresh 
lands Were actually piirohasod, but that* their 
j purchase was not io the contemplation of the 


(6) Hindu haw^Oo^parcener , Demand of 
pattitxon by — Severance of siatus^Bui no 
partition by metes and bounds actually 
made-^Sale of his share by such eo- 
parcener — Bight of purchaser to profits 
from date of severance of status. 

• One of the members of n joint Hindu family 
made a demaud ou his co-parceners for parti- 
tion some throe years befors this suit, out the 
properties were not actually divided by metes 
and bounds. Subsequently he sold his un- 
divided share in an mom of th^^ jiint nroperty 
to the plaintiff, who brought this suit for a 
general partition against all the members of the 
famtly« praying that the parttoular piece of 
property sold to him might bo allotted to the 
share of bis vendor and put into his possession 
with profits from the date of his vendor’s 
demand for partition. The plainr.iff’a alienor 
V 9 A 4 ezjluded from (be enjoyment of the land 
and the share of his profits by some of the 
defendant ct parcenary members who took the 
y^hole of the profits. Bela, that the plaintiff’s 
vendor ^ust bo taken have beonmo divided 
in status firom the other members as from the 
date of hid demand for partition ; and that the 
plaintiff, standing in the shoos of hia alienor in 
respect of the share purchased by him, was 
entitled to profits from the date of demand of 
pav^ion. Yanjapurl Goundan ir. Paoha- 
mQtha Ooundao, 35 M.L J« G09 «b 45 Tod. Gas. 
6Y-7 L,W. aJ5. 

• 8 PESCER and^KRlSHNAN, JJ. 

Beferences:-*-36 A. 80 (P.G.) ; 39 M. 159 
<P.B.). Bel. on : 39 M. 265*27 M L.J 409 ; 
81 U-Ii-J. ^75 ; (9 B. 53), B. ; 14 G- 493 and 
180. 897. nisi. 

9 

(7) Sale by mother and guardian of pertain 
properties including a house site— Subse- 
quent purchase of other properties fhrotigh 
sale-proceeds -^Purchaser not put in posses- 
sion of house site^Suit by minor for, 
cancellation and * possession of properties 
twiceyed under*' sale-deed dismissed as 
barred Bight of purchaser io recover house 
site and to fresh propertua purchgfled from 
proceeds of sale made in kim^Subsequeht 
purchase mi originally in contemplation at 
time of sale to purehasef^Benefit undert 


parties at the time of the sale tn the plaintiff of 
ibe house site and other properties, which other 
properties were conveyed to the plaintiff and of 
I which he was in possePsioD. Held, chat the 
> plaintiff was enutled to a return of the value of 
^ the suit house site, if the defendants eljpoted to 
, retain the ruit house site, and tbai, in default. 

I the plaintiff was entitled to a decree as prayed 
j for by him. • 

I HeZd, also that, since the purohare of the 
' fresh lands was not origin »lly in contemplation, 
i those lauds did not constitute the benefit, 

I whioh the defendants reoeived from the sale by 
' their motlj^r as their guardian^ withiu the 
I meaning of 8. 64, Gontraot Aot, 

I Heldt further, that the fact that a prior suit, 
by the first defendant to set aside the sale-deed 
I executed by bis mother to the plaintiff and 
, to recover pnsso.ision of the properti>?8 conveyed, 

I other than thn suit house site, was dismissed 
as barred did not entitle the plaintiff, on the 
expiry of th.* period specified in Art. 44 of the 
liimitation Act-, to enforce a voidable transao- 
tion by bringing a suit for recovery of toe suit 
house bite in the possession of the minor. 

J Per Kumarasivami Sastri^ J.— Ordinarily, 

I the benefit which a party receives when he sells 
1 certain property is the price whioh the vendee 
I pays. Any profits which the vendor might 
1 make with th'* moDpy*^ would be too remote in 
estimating what bo has to return in case he is 
entitled to avoid the sale and oleots to do 80 » 
Where, however, for the protection of a pus* 
chaser f'ODiraatmg with a guardian or a 
qualified owner, a patr.ioular dealing with the 
mcDpy was in the direct oontomplaticn of the 
* parties such as the purchase of other lands 
with the pon.sijlefatipn and ibe money is so 
applied; the benefit whioh the other party* 
obtains will he the land or other property 
acquired with the consideration. Under 8. 85j 
Transfer of Property Aot, the hohefit received 
sbouft) be part of the same J^ransaotson and 
should be diredlb. Chlnnaswamt Raddl v. 
Krlihnaawaml Reddl, 3$ M«L.7. 66d» 

• FBUIiIBS »fl8 KUlCABASW/llI SASsni, 
JJ. 

B$f$r»ne$» 9. 869 ; 99 ll.' 989 ; 9il 4^ 

'69;.»O.LJ.96d, B. 
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Ifandov a«d PbvoIiafeM-COontinttii), i yandov and Potohaiep— (ContimMd)* 


(6) SAlB’^Vendee, ogmmBnt^ bf^, to pay 
veudor^B *ereditors- Covenant to compensate 
on non-payment. • , * . 

On (ibe sale of immoveable pcoperby where a 
vendee retained a greate> pai(t of the purchase- 
money in \^\b hands uadertaking to pay ofi the 
dMferent creditors of the vendors (none of the 
de’its being jsharges upon tho property) and 
oovenanled to pay compensation to the 
vendors for any loss which might be sustained 
by them by his default in paying the amount 
, wbioh be undertook to pay. * 

Heldt 8Uc4i an agreement cannot ba regarded 
as a^ contract of indemnity simply, because the 
sale-deed provides fur o'impensation for any 
•'loaa oau^ao by the breach of covenant. It is a 
mere ohntraot 4o pay the purohasp -money, the 
vendee oonstituting himself the agent of the 
vendor and a suit will generally lie against the 
vendee upon his failure to pav off the vnndor's 
preditors. Konnu Rutti v. Karaara Menon, 
94 M.L.T. 260»35 M.L J. 691. 

* abTiur Rahim and Sbshagibi aiyab. 

jj.^* 

References 5 L.W. 228 ; 36 M. 348. F,; 23 
M. 44V, R-i 31 A. 683, Expl, and Dtsf. • 

(9) Orove»holder acquiring fractional share | 

tn the village^ Auction sale of fractional I 
share ’•^Rights in tHe prove, Effect on— * 
Merger. , 

A grove held by tho proprietor of a fractional i 
share in the village, from before the time he I 
beoame proprietor of that traobional share, is 
not neoessiftily a legal inoident of his proprie- 
torship of the land of the village, and does not 
ipso facto pass with the sale of that traditional 
share to the purchaser. Gulab Ral v. Kazim 
.All, 31 O G. 263. 

ETANHAIYA IjAL, A J.G. 

References 33 0. 1212 ; 5 C 19^, Dist. 

(10) Suit by third party against purchaser 
for possession of property purchased by him 
•^Admission by vendor adverse fo title of 
purchaser-^ Decree of suit against pur- 
ehaser-^Suit for refund of purchase-money 
by purchaser against vendor— Plea that 
former suit against vendee was wrongly 
decided if open to vendor — Pak saf, 
Afaantnp of, 

K died, loaving a widow and a mother, 8 as 
well as a oonoubine, B on K’s widow re- | 
mprrying her, title to K*8 property passed to S, i 
the mother. One R purohaeed * the property | 
from d and sold it to G (wiffh atslirandea •it 
good-title). In a suit by B the oonoubine, fo| 
caoovery of the property on the ground of her 
lawfdl marriage to E. R, at the time of the 
trial, adihittod in Coart that B was tho law* 
tally married wife of E. G, the* purohaser, 
allowed a decree to be passed against him for 
the restoration onhe properly to B and sued 
R to recover the porohase- money paidPby him 
to R* Xd appeal in this salt, it was found on, 
ramend that B traa in fact a cononbina only* 
and on this R, the vendor-defendant,* 


contended that, as he had done all that wae 
n 606 s« 8 ary for him to do and as, thereafter, the 
plaintiff-purchaser G had foolishly allowed the' 
snit to be decreed against him on au absolutely 
false claim, he was not liable to refund the 
prioe.. Held, that, as the vendor B was a 
party to the former suit and not oi.ly jointly 
Bcquiesobd in the adverse deoision by the 
oi^iginal Ooupt but even made in the original 
Court the admission which rendered that 
deoiBiou inevitable he could cot in the suit for 
refund against him turn round and say that 
the ab^ndonmunt of the defence ny G in the 
first suit, which took place in his presence m 
oonaequenoe jf his own fraud, improvident, 
that there was no fault on the part of the 
plaintiff purchaser G and that the defendant 
vendor R was bound to refund the purchase- - 
money. 

Per Imam, J. — Pak sat is a oommou expres- 
sion in vfkrnaoular conveying meaning the title 
to bo fl^iwiess. Bhattu Ram v. Ganga Pvaead 
Oope, 3 Pat. L J. S68. 

ROE and Imam, JJ. 

Reference 5 0 W.N. G55 (669), R. 

f 11) Sale of land by illitm ate vendor^^Protest 
by such vendor before registering officer 
that he had not sold akamilat also men^ 
tioned tn document— Protest if amounts to 
di.n,al of execution— No further steps taken 
by such vendor in subsequent proceedings 
connected with shamtlat -Bonn fide ptcr- 
c/tase for valup by strangers from original 
vendee — Original vendor's right to recover 
bhamilat on ground of fraud — Registration 
Act (1908), S. 35. 

In 1P96 an illiterate vendor, as soon as the 
purport of the sale deed purporting to have < 
been executed by him W8.s cxpUioed to Ifim, 
protested that ho bad sold only the laiad, and 
I not also the ebamilat, mentioned in ike deed. 
The rogibtering officer noted the protest but 
registered the document. Held, that the pto- 
tenl amounted to a denial of execution of the 
document of y^hiob the registering officer would 
have done well to refuse registration. 

The vendor made no protest iu subsequent * 
mutation and shamilat partition prooeedings 
but in 1916. three years after, possession was 
givtn to the defeodartR, who were bona fide 
purohasors from the original vendee, brought 
Ibe suit for recovery of the shamilat from them. 
Held, tb it as it would be quite impossible to 
find ^ral evidence that the shamilat was not 
sold and as'the vendor had permitted the bona 
fide purohasors to believe that their transferors 
had a good vitle to oonvey in thj shamilat, the 
suit must be dismissed. Wazira v Muham- 
madi, 37 P.R. 1918-134 P.L.R. 1918-66 
P.W.B. 1918-45 Ind. Gas. 161. 

liB-BOSSIGNOIf, J. 

(13) -Tranefer by ostensible owners— Duty of 
transferee. Bee BENAMI TBANSAOTIOK, No. 6, 

46 P;R. 1918. 
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Vendor and Pofehaier— (Continued). 

(13| Property sold Hubjeot to mortgagef— 
Money left with vendee to pay it off — Suit for 
pre-eoription — Pre-omptor directed under decree 
to pay full price — Money withurawn by veudee— 
Mortgage not discharged by him — Mortgagee’e 
fluit decreed against pro-emptor — Discharge of 
decree by pre-emptor to oave property — Vendee 
if liable to refund money paid to him in escese. 
See CONTBACT ACT. No. 41, 16 A.L J. 531. 

il4) Money loft Wl^h vendees for payment to 
mortgagee of vendor — Property moitgaged to 
secure sum didecent from property sold — 
Vendees paying interest to mortgagees owing 
to vendor's delay in registration of sale deed^ 
Vendor’s suit for balance of unpaid purchase- 
money— Set-ofi if 'claimable by vendees for 
interest paid by them See CONTRACT ACT, 
2Jo, 45, 16 A.L.J. 581. 

(15) Sale of Zurpeshgi interest in property 
leasehold interest in which being in bands of 
third party at certain rent— Representation at 
time of sale by vendor that higher rate uf rent 
claimable from lessee and agreement to indanf- 
ntfy purchaser for diflerenoe between rate of 
interest uotually realised and that repre^-entad 
on non realisation of enhanced rent— Failure 
to collect enhancement from lesbee and 
suit against vendor for recovery of ac- 
cumulated difference — Contract of indemnity 
binding on vendor’s legal reprssentatives. See 
HINDU Law (DEBT), No. 12, 3 Pat. L.J. 
396. 

(16) Recital in sale for compensation to the 
vendee iu case of vendee having to pay more 
than agreed consideration — Recital if covenant 
for title or indemnity — Limitation. See 
INDEMNITY, No 1. 16 A.L.J. 706. 

(17) Provision in sale-deed containing agree- 
ment by vendor to establish title should it be 
assailed— Provision in indemnity clause con- 
taining covenant— Right of vendee conducting 
ansuooessful legal proceedings to damages 
against vendor — Points to be proved by vendee. 
See Limitation act (1908), No. 92, 36 M.L.J. 
124. 

(18) Original intention to execute conditional 
deed of sale abandoned— Execution and registra- 
tion of absolute sale— Execution and registra- 
tion after only a gouple of days of agreement to 
recovery — Transaction as between vendor and 
porohasa’* if may be looked upon as English 
mortgage or conditional sale. See PRE- 
EMPTION, No. 26, 74 P.R. 1918. 

ff 

(19) C I F contract — Purchase . of goods 
under, from a rommiseion agoot— Agent, if a 
G.l.F. vendor — Agency whether still subsists — 
Goods purchased on principal’s behalf and at 
his risk— Outbreak rf war while goods are in 
transit in an enemy ^bip — Loss, whether to be 
borne by the agent nr by ihe principal— Indian 
Contract Act (IX of 1672). R 223— Agency bet- 
ween vendor and vendee— Effect of, on 0. 1 P. 
contract. Bee PRINCIPAL AND AGENT, No. 9, 
35 M.L.J. 184. 


Vendor and Purohaeeir— (Cpncfuded). 

(20) Sale of land— Safe-deed, Stipulation 
in — Vendor not liable if ‘ purchaser dispossessed 
by .any body other then vendor — Possession. 
Failure of purchaser to get— Purohase- money. 
Refund of. Suit for. See PURCHASE MONEY, 
47 Ind. Gas. 340. 

0 

(21) Pur«4haBeE of eqvaity of redemption gdu- 
tiog nominal endorsement of sptiisfactioiy of 
mortgage from widow of mortgagor— Sale by 
such purchaser to third party — Third party if 
can plead purchase for value without notice 
against remtiuderman suing for poBsessioni 
See Transfer of Property aoi^ No. lo, 20 
Bom. L R. 177. 

(22) Vendor taking promissory note/rom one^ 
of the vendors for part of sale money'^phargO 
on land if claimable by vendor foi^ money due on 
note. Bf^e Transfer of Property aot. 
No 37, 23 M.L T. 65. 

Vested Interest. 

V 

Interest in immoveable properties to take 
effect on death* of living person— Wtt^ther suoh 
interest vested or contingent- Suit by two 
persons as reversioners— Compromise . decree 
passed — Provision therein that some* properties 
should be taken by them on oertsm person’s 
death— Death of one reversioner before contin- 
gancy— Ooher reversioner if solely entitled to 
whole. Bee TRANSFER OF PROPERTY AOT, 
No. 8.8L.W 140 

Vested Remaloder. 

Bequest of remainder of gift to wife and then 
to niece and to children of niece is bequest of 
ooDiingent, not vested, remainder. See Wllili, 
No. 15, 3 Pal. L.J. 199. 

Vested Right. 

Right of party to prevent disturbance of 
finality of bis decree is. S^e CiV. PRO. CODE 
(1908), No. 136, 23 M.L.T, 255. 

Village Chaukldavt let. 

See BEN. AOT VI OF 1870. 

Village Pathway. 

Obstruotion of— Publio nuisanoe, if— Use 
of pathway, Right to, Declaration of, Suit for, 
- Civ. Pro. Code (1908), 8. 91, if applic- 
able to— Limitation Aot (1908), B. 26, if applic- 
able to, used from time immemorial. Spe 
PUBLIC Nuisance, No. 2, 46 Ind. Gas. 970. 

• • • * 

Void IgreeiDent. * 

(1) Agreemani opposed to public policy-*^ 
Void agreement'^ Considbralion, Refund of 
* — Agreemmt to serve {ill pawnenl of the 

principal sum — Bnndf if enforceable* 

A suit 18 maioftignable for the reodwery of 
the sum actually «paid pursuant to an agree- 
ment, wfitob was opposed to publio polioy. 

. Quare Whether au agreement by which 
the defeodanta in oonsideratlou of a suof 
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YoU Igreemeftt— (Cone 2 tfi 0 i). 

advaDoed by the plaihtiff, agreed that one of 
them should always work lor the plaintiff till^ 
the payment of the pridoipal sum, and interest* 
on that sum was not ip be paid in oash but 
was to bo liquidated by the services of one or 
pther of them, whom the plaintiff undertook to 
feed but not to olothe, was a slavery bond and 
not enforobable as being opposed to public 
policy. Anandipam y. Goza Kaehofl, 97 O.ti. J. 
459 « 45 lod. Oas. 965. 

TEUNON and NEWBOULD, .7J. 

B^ierenh ^ >49 C. 742, Dist, \ 1 O.L.J. 961 ; 
30 0. 539 ; 10 0. 1054 ; 14 W.B. 164, B. 

(2) BUigagement by labourer to work for two 

* year^ Without pay in oonaideration of loan at 
high rate of interest— Condition for repayment 
of principal with enhanced interest on default 
to work for any day— Contrast void — Time for 
suit begins to run on first day of default— 

• Interest * Provision as to, if separable from 
other portions of contract. See CONTRACT AOT« 
No. 17-a, 3 Pat. L.J. 412. 

Yolontary Aiioeiatlon. 

Establiehed Church, meaning of— Roman 
Catholic Church, if an established Church — 
Voluntary ^association. Rules of, different from 
those of the parent body, — Parish Ghuroh adopt- 
ing dootrines of Catholio Church if can set up 
separate rules of discipline — Custom, Question 
as ‘to, whether one of fact or of law. See 
ECO£iBSIASTIOA]:4 Daw, No. l, 8 L.W. 208. 

VolUDtaiy Oonveyanee. 

Conveyance not hardened with liability for 
payment— Right of oo-heirs inter se if govern 
rights between heirs of person and lessee of 
such person — Difference if exists between 
voluntary oonveyanoe and that for valuable 
consideration. S^^e MOBTCAGB (GENEBAD), 
No. 15. 21 O.C. 360. 

Yoluntary Tranifer. 

(1) Transfer to wife in good faita two years 
prior to insolvency, if valid again<it Official 
Receiver. See FRAUDULENT TRANSFER, 28 
O.L.J. 536. 

(2) Adjudication in insolvency relates back 
to presentation of petition therefor — Voluntary 
transfers mide withiu two years before presen- 
tation of petition, effect of. Sec PROVINCIAL 
INSOLVENCY ACT, No. 11, 24 M.L.T, 149. 

Wageptng Ooutvact. * , , ^ ^ 

Common intention to wager essential--- 
Speeulatton not equivalent to wagering— 
Pakki Adat, 

Speoulation ddes not necessarily involve^ a 
oontraot by .way of ^ wager ; to oonytitute such a 
contract a Cnmmon intention to wager is 
essential. The mere fact that one party to a 
oontraot for sale of goods* did not intend to 
deliver, even if known to the other party, does 
not vitiate the oontraot, unless there is a 
*baigaiQ or understanding between the parties 
that delivety is not to be called lor, PakS}- 

78 


Wagering Coiitvaot*-(Oone/fMisd). 

Adat dealings are well established as a legiti* 
mate mode of oonduoting commercial business 
in the Bombay market. Bhagwandae Paraa* 
ram v. BurJorJlRuttonJl BomanJI, 28 M.L.T* 
203»d4 M.L.J. 305-16 A.L.J 241-4 Pat. 

L. W: 229 -(1918) M.W.N. 315-20 Bom. L B. 
661-7 L.W. 577-42 B. 373-22 C.W.N. 
625-44 lod. Oas. 284 (P.C ). 

Lord buoemabtbr. sir John Edge* 

SIR WALTER PHILIilMOBB, BABT,, 
and SIR Lawrence Jenkins, 
Beferencesi^SO B. 206, R.; 38 B. 204, 
reversed* 

(3) Money paid under, to a stake-holder. 
Recoverability of — Stake-holder, Authority 
given to a, to pay over money, Revocation ol. 
See CONTRACT. No. 6 , 46 ind. Oas. 755. 

(3) Money deposited as security lot perform* 
anoe of ooniraot, Beooverability of. See OONi> 
TRACT ACT ax OF 1872), No. 92, 23 .M.L, 
d?. 84. 

Waiver. 

( 1 ) Transfer of suit by agent to his Assistant 
after framing of issues — No objection taken, 
but decision on merits awaited— Waiver. Bee 
AGENCY RULES (GANJAM), No. 1, (1918) 

M. W.N. 772. 

(2) Forfeiture for non-payment of rent under 
express covenant— Ejeotment suit — Inclusion 
in suit of claim for rent for period aobfeequent 
to default— Failure of ejeotment suit on 
account of claim made for rent — Forfeiture 
waived by such claim. See LANDLORD AND 
Tenant, No. 24, 42 Ind. Cas. 614, 

{3) By mortgagee of his right to enforce 
terms of mortgage-deed and defaults of< 
mortgagor — Intention to enforce same ' for 
subsequent defaults — Previous notice 40 mort- 
gagor necessary. See MORTGAGE (GENERAL), 
No. 17, 30 P.R. 1916. 

(4) Suit against minors on mortgage — Ques- 

tion of proof of proper execution and atKesta* 
tion of mortgage-deed not raised in written 
statement nor issue framed thereon throughout 
trial— Decree against minor— Right to raise* 
questiou if abandoned or waived. Bee PLEAD- 
INGS, No. 7, 36 M.L.J. 372. , • , 

Wajlb ul-arz. , 

^ (1) Statement recorded %n- Evidentiary value 
— P-^rjoto — Whether recoverable Mohammad 
FalVaz All Khan v. Behavl, 15 A.L J. 873 ^40 
A. 66-45 Ind. Cas. 329 (F.B.). beo Final 
Part, 1917, Col. 909. 

• 

(2) Unsupported by other evidence, Value of 
— Custom, Proof of. 

Beld that a Wajib-ul-arz unsupported by 
other evidence may be siiiTicient to establish 
a family custom. Bodhi Ram v. Menda 
(Husammat), 21 O.C. 334. 

Daniels, a.j o. 

.Rs/ 6 reneS 8:—2 O.L.J. 388; 13 O.C. 1634 
B.i 4 O.L.J. 509, doubted. 
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Wajtb-al-ars— . 

(8) Pre-emption— The value of, as evidence— 
Whether can be rebuttable. Bee CUSTOM. 
No. 4. 43 Ind. Cae. 854. 

(4) Entry in. relates to ancestral property 
generally. Bee CUSTOMS (PUNJAB— BUOGSS- 
BION), No. 5. 123 P.B. 1918. 

(51 Bight of odlfi^atiDg tenants to graee 
cattle on village ah imilat — Tenants not partied 
to wajtb'-ul-ars— Tenants if thereby dieeoUtled 
to rights of grazing. Bio PASTURE. No. 1. 12 J 
P.B. 1918. 

(6) OuBtom of village as entered in — Construc- 
tion of. Beo Pre emption, No. iq, 48 Ind. 
Oas 2. 

(7) Entry aa to title in wajib-ul-arz if creates 
title-— Presumption in its support. Bee TITLE, 
No. 3. 24 M.L.T. 271. 

Varratity. 

Purqhaee of goods bv sample or after inspeo- 
tion— Warranty of commercial quality if« 
implied. See CONTRACT ACT. No. G4, 35 M. 
Ii.J. 180. 

Wailka. 

Arrears of, due in lifetime of wasikadar 
— Liability to attaobment for debts. Bee 
ATTACHMENT, No. 4, 21 O.C 329. 

Waete. 

Permiaaive waate'— Voluntary waaU -^Liabi- 
lity of a Unant for voluntary or parmissive 
waate* Booagertey Lakhroldai v. KeshavJI 
Meghjl ft Oo., 19 Bom L.B 678»43 Ind. 
Gas. 258. See Final Part, 1917, Col. 910. 

Water. 

Easement of supply of water from natural 
• stream— Easement tf can be acquired by 

'tejenty years' user— Limitation Act, S. 26. 

Wheel a person had clearly established a | 
oontinuouB n^e of water from a natural otream i 
as of right for more than 20 years prior to suit. , 
Held that ho was entitled to have that supply 
conveyed to him undimioished by any action 
on the part of any riparian proprietor, as a 
right of easement tc the supply of water from a 
■•natural stream may be acquired under 8.26, 
Limitalion Act. Abdul Rahman v. Mofaam- 
’ mad Alam, 57 R. 1918»104 P.L.B. 1918» 
180 P.W.B.*19t6ia46 Ind. Cas. 441. 

RAT,TI(>AN, C.J. 

References :—e9 P B. 1898, Disf.;36 P,Rf 
1805, ReL on. 

Vatareoarie. 

(1) User for nineteen years and ^ fraction- 
interruption for leas than a year *at end of 
period— Statutory period of twenty years if 
satisfied. See LIMITATION ACT (1908), No. 97, 
48 P.B. 1918. 

(2) No proceeding taken under B. 20 or 8. 23 , 
of Northern India Canal and Drainage Act— 
Oanal Department it can interfere with decree 
of Civil Qonrt or confer permanent right of 
irrigation from one's weteroonsse. Bee BE* 
hand, No. 6, 177 P.W.B. 1918. 


Water Rights. 

(Ik Surface water— Right of owner of higher 

• land to discharge ^surface water over 

adjacent lower land— Inability of owner of 
servient tenement dischatge same owing 
to rise of^ bed of adjacent stream by, silting— 
Via remedy— Dominatyf owner's right if 
ageeted. , * 

It is well settled in this country that the 
owner of higher land is entitled to discharge 
surface water qyer adjacent lower land. * 
Where, owing to the silting up of. a stream 
into which the water thus discharged uUimately 
flowed, the level of the bed of the stream 
became higher than the adjacent lower V^nd, to 
the inoonvonienoe cf the owners thereof : ^ 
£?efd— That the inarea<iie of burden to the 
servient owners uot being dne to anything dona 
by the dominant owners, the latter were still 
entitled to exercise tbeir rights and 4 
the servient owners to take such steps as might 
be advisable to deal with the difiioultiea created 
by the rii;e in ilfb bed of the stream RasIswaP 
Mukerjee v. Jyoti Kumar Ifukerjee, 22 O.W. 
N. 666. 

WALMSLEY and GREAVES. JJ. ' 
References ( P.B.) 26 ; 90 W.R. 287.; 

8 G. 46S ; 12 C. 263, B.; 29 M 539, DisL 

m 

(2) Suit to recover ryotwari lands from les- 
sees — Right to water from Government obannel 
— Declaration and injunction if could be 
granted in absenoe of Ooveromeut to whom 
channel bf^lnuged. Bee DECLARATORY SUIT, 
No. 5. 34 M.L.J. 425. 

(8) River water t'lken through another’s field 
in undefined oharinei for irrigation — Enjoyment 
•of right from tiin^ immemorial— Lost grant, 
presumption as to Bee EASEMENTS ACT, 
No. I, 20 Bom. L.R. 398- 

Way. 

fll Infringement of village, pathway — 
Obstruction — Proof of special damage not 
required— Cause of action. Bee RES JUDI- 
CATA, No. 9, 23 C.W.N 91. 

(2) See RIGHT OF WAY. 

Will. 

(1) Construction— Devise to testator's daugh- 
ter— Absolute estate. Chuntlal Lallubhai v. 
Bhogllal Lakhmlchand, 19 Bom. L.B.930«>>^ 
Ind. Oas. 468. Final Part, 1917, Col. 917* 

. • * 

(2) Proof of— Succession Act (X of 1865), 
* 8. 60-Evidence Act (I of 1872), flf. 68— 

Examination of one attesting mfness in 
, Probate Court if auffitUnl to prove TftUl, 
Under S. 58 of Indian Bauoessipd Act there 
must be two attesting witnesses to a Will bat 
under 8. 68 of the {SVidenoe Act the Will oaa 
bo proveft in the Court of Probate by OQI 
of the attesting witnesees. Ramnol (Dai) 
Kooh V Hokol Soil Koohlnl, 920«W.N. 815«, 
48 Ind. Cm. 908, 

* FCdtTOBBB and N. B. QEAmWSf BAt JJ. 
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mi— (Oon^iitfed). 

(а) Delay in taking out Probate of a yiill, %f 
jmtified by ci^eymelaiMeB and reasoner^ 
Probate applied for on necessity arising. 

Where a long time lapsed between the death 
ot theJtesUtrix and the date pn whioh the 

* Will was put forward for probate, and the 

testatrix was an illiterate Hindu lady, the 
prior history of the ease was worthy of oonsi- 
deration* When there were reaeona for the 
delay in propounding the although in 

snob a case the Court was bound to pciutinizo 
the evidanoe very carefully, there was no rulo 
of the law of evideooe that suoh a Will was 
moapablfl of being proved. Blnodiot Debya v. 
Hrlddly.Nath Ghoihal. 22 C.W.N. 424. 

• PLETOHBR and NEWBOULD, JJ. 

(4) Revocation of — Looua standi of pet son 
seeking t evocation, 

A person, who is entitled to a mu^h greater 
benefit under a Will alleged to have been 
revoked by another Will, has locus standi aa 
having^^suffioient interest to oppose grant of 
probata and to apply for revocation of the pro- 
bate! of the latter Will on the ground of non- 
service of citation It is not necessary to 

* obtain pfobate of the earlier Will in order to be 
oompeteut to apply for revocation of the probate 
of the later Will. DraupadI Dasya v Raj- 
kumari Daiya, 22 G.W.H. 564 «45 lud. Gas 
760. 

N. R. Chatter IB A and WAbMSLEY, jj. 

(5) Construction of^-Beq iest to brotker*8 
widow and on her death to her daunhter 
— Successive interest — Absolute estate — 
Succession Act (X of 1866), 8. 111. 

Where, m a Will a legacy wis given in the 
following words . " On my death my youngest 
brother’s widow the said Bama Sundari Debya 
and when she is dead her daughter my niece 
Kusum-Kamini Debi will get one-fourth share 
of all the self-acquired immoveable properties 
which I have other than my afore^-aid immove- 
able properties.” 

Held, upon a construction of the Will, that 
the effeot^ of the Will was to give to Bama 
Bundari an interest for life in the self acquired 
properties of the testator with a gift over her on 
her death of an absolute interest to her daugh- 
ter Kusum Kamini. 

The gift to Kusum Kamini was not a substi- 
« tutional gift in the event of hot mother Bama 
Sundari predeceasing the^ te^ator, Imt it was 
cme of the aaooessive interests ; *aiid ti 111 of 
the Indian SucoesRiou Act bad no applioii^ioa 
to it. HarandFa Ohandpa Lahlri v. Baianta 
Kumav Maltr^b 33 C.W.N. 68^-43 Ind. Gas. 
991 . ^ ^ • 

FbBTOHBR and SHAMSUbHUDA, JJ. 

(б) Dabuttec created *iy festofor— Shebaitg. 
and effeeutora appointed’^omfromise in a 
suit by Sbebait against executors^Trans- 
fer bp Bhebaita of shehaiti right ^Suit by 
emetnitor diaptiftnp the vediditv of the frafie- 
fiV— Kimtoeion del (ik of 1906), Arfa. 96, 


,• Will— (Cofif4n«6d). 


91— JProperfp already debutter, if paseet 

by will- 

The testator appointed four persona aa 
shebaits •ot the debutter created by him add 
fojir other persons as executors, who were to 
be the advisors of the shebaits. In a suit 
brought by one of the shebaits against the exe- 
. outers, a oompromiae decree was passed in 
1899, whereby the shebaits became entitled to 
appoint succeeding shebaits of their xespeotiPe 
shebaiii /ighta by means of will or by any 
other doonment. Two of the shebaits took no 
part in the sfieba. The other two transferred 
I their ahebaiti rights by two deeds, which oon- 
I tamrd recitais showing that the transfers were 
. for the benefit of the deity to defendants 
I Nos. 1 and 2, who were properly qualified pet- 
I sons. The executors brought the present suit 
for recovery of poasession of the debutter pro- 
perties and for a declaration that the deeds of 
' transfer of the shetaxti right were vgid and 
I illegal, more than 14 years after the oompro- 

I mise ; 

I lUldt that the suit, in eo far as it sought to* 
' nullify the deed of oompromise, was barred by 
I Art 95. Limitation Act, and tsemble) Art. 91 
governed tbe suit in so far as it attacked the 
I deeds of transfer. 

Held, also, that possession having been made 
over by executors to the shebaits, the executors 
I became functui officio. 

Pr iperty, which is already debutter, does not 
I pass by will to the executor. Mohendpa Nath 
Bagchi Y. Goup Chandra Ghosh, 22 G.W.*N» 
860-46 Ind. Oai. 867. 


WOODROPPE and SMITHER, JJ. 


(7) Delay in taking prohate-^Refusal to 
qrani probate -^Validity, , 

I Where an application for probate way *iaada 
seven months after the testator’s dqptb, held 
that, in hpile of the delay, if the will is a 
natural will and in aooocd with the tenor of 
I the lifo of tbe deoeased. it should be maintain- 
ed. Hakunda Hand y Bholanath Naada. 43 
I Ind. Gas. 195 

SHARI^UDDIN and GHArMAN, JJ. 

Reference:— i.i I. A. 80-18 G.W.N. 521, 

I 

(81 Interp^flation of a will^Deed of endows 
, ment by a pardanashm lady, \ohether valid 
and legal, ^ 

AH tbit IS necessary to interpret a will 
' which iB drawn by an unskillful draftsman is 
t<9 .^’ive the plain meaning to the words used, 
ncgleotmg gramma tioal errors, and* remember- 
ing tbe limitations and deficiencies of the 
draftsmsn. 

I Where a testator described the legatee, who 
I was hiB widow, as ''owner,” ’* owner with all 
, powers jtnd transfers,” ’’ruler of the estate.” 

> and Buoh like epithets, held that the testator 
devised a full and complote estate, and not a 
limited one. 

t Where a deed of endowment was executed by 
I a pardanashin lady, it was not signed undeP 
* 'duress, nor was there any undue influenop, the 
» dtspoaUion of the property was a moat natural 
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Vlll<— (Continued) * 

dispOBifcioD ; the lady had also outside advice 
and she had strength of will and business 
oapaoity. Under euoh oiroumstanoes, the deed 
of endowment was held valid and legal disposi- 
tion. Gaoga Bakhah Slogh v. Ookol Praiad, 
44 Ind. Cas. 6t5»4 O.L.J. 744. 

Btuabt. and Kanhaiya LaIi, a.j.cs. 

Re/erenres 16 C. 397. R.,* 7 A. 590. ot;er<< 
ruled ; 9 A. 46, R.; 16 I. A. 13, dppr.; 36 A. 81. 
JP.l $4 A. 465| Appr, 

(9) Specific Ugacy^Right of legatee to meane 
profits— Liability of executor to pay — 
Probate and Administration Act (V of 
1881), S. 138. . 

In the case of a speoifio legacy suoh as land, 
the legatee is entitled to mesne profits from 
the date of the testator's death unless the will 
says something to the oontrary. 

Uenerally an ez^oiitor will not be charged 
with interest on arrears of income unpaid by^ 
him because of his delay in accounting (a) * 

* Ooonl V. Naralna Muohlnthaya. 7 L.W. 513 
x-SPM.L.T. 353->45 Ind. Gas. 664. 

ABDUB Rahim and OIjDFIELD. JJ. 

Reference :—{a) Blogg v. Johnson, L- R. 9 
Oh. App. 335, Rel on. 

(10) Execution by goaha lady— Proofs Rule 
as to pardanashtna whether applicable to goaha 
ladies — Appeal— Raising plea not urged in first 
Court— Hindu Law— Presumption of ownership 
from possession, appUcahilUy of, to Hindu 
females— Grant of property to women for main- 
tenanee—Her power of disposition over savings 
out of income thereof* 8rl Vlkrama Oeo Garu 
T. Sri Brl Sri Vlkrama Deo Maharajulu Garo. 

• 83 M.Ii.J. 665«>(1918) M.W.N. 69»43 Ind. 
Oa8.'G79. See Final Part, 1917, Col. 917. 

• 

(11) Gift by testator to his two daughters in 
definite shares — Further provision that 
future offspring of childless daughter should 
take like offspring of daughter having 
children — No gift to ehildtfn of latter 
daughter in express and clear terms— Gift 

^ if may be implied from language and scheme 
of will— Construction of will — Rules of 
constfucliofk tn India and England same. 

Of the two daug&teT<«, 8 and A of a testator. 
8 had n« children but A had two sons. He 
devised two-thirds of bu property to A and 
one-third to S *Ue also provided that if k 
male issue should in future be born to B, that 
grandson * should, like the santhathi of his 
younger daughter A, enjoy S’s third share 
absolutely. There was no gift to tbe ohildten 
of A in express and clear terms. Held, on a 
construction of the language and scheme of the 
will that It was the intention of th^ testator 
that A *8 children should take the property 
given to A after her death and that there was 
an implied grant of their mother’s two^thiids 
share to them. 

The English rules of oonstraotiou of wille 
' making implied grants are also applioabll to 


/ 

. / 

Will— (Continued) . 

India (a).< Srinivasa SAshacharln v. Sesb- 
34 M.L.J. 479a4'^Ind. Oas. 756. 

ABDUB RAHIM and OLDFIIBLD, JJ. 

References (a) 6 0.* 59 ; 30 A. 455 ; 33 M. 
857 ; Town y. Wentworth, (1858) 11 16oo. P.C., 
536 ; Sweeting v. Pndeaux, <16761 L.R. 3 Ch 
D. 413 ; Key v. Key^ (1863) 4 D. M/and G. 

In re Beafern, Redfern v. Bryming, (1877) 
6 Ch. D. 133, R.; Scale v. Bawlins, (1899) A.C. 
343, Hist, • 

c 

(19) Mortgage by Hindu widow of her 
husband's share to her husband's divided 
brother and his three divided sons-'r-dgree- 
ment befween widow, her husband^s dipided 
brother and his three sons to divide such 
mortgaged property on toidow^s death 
egually between themselves — Death of 
widow's husband's brother before Widow- 
Agreement, if valid- Devise by divided 
brother of his one-fourth share under agree'- 
ment to hisHoife — Estate taken by hie wife. 

The plaintifi's husband by bis will devised to 
her his one-fourth share in a mitta, which bad 
fallen on partition to his brother and* had been 
mortgaged by the brother's widow tq the plaiq- 
tiff's husband and to bis three divided sons. 
Another agreement, to which the widow, the 
plaintifi's husband and his three sons were 
parties provided that, on the widow's death, 
the mitta should be divided into four shares, of 
whioh the plaintifi's husband and his three 
sons should each take one ehq^e. The 
plaintiff's husband predeceased the widow. 
He was the next reversioner and bis sons were 
remoter reversioners and they were none 
of them competent to transfer their reversion- 
ary interests. Consequently, the agresment, 
being as to a mere spes successionia, was held 
to be BO far void ; but it was also held that as 
the testator was not likely to have been aware 
of this, his intention must be taken to be to 
dispose of any interest be had at the time of 
bis death in favour of the plaintiff, vie*, his 
mortgage interest, and must be given effect to. 
The difference between English and Indian 
Daw pointed out. Snbraya Goondan v. 
Mathayammal, 35 M.L.J, 684. 

WADLIB, C J. and BPBBCEB, J. 

References ;—Woodhoufe v. Meredith, (1616) 
IMer. 460: Bowen v. Barlow, (1673) 8 Oh. 
App. 171 ; Doe d. Wilkins v. Jfeymeys, (1608) 9 
East 3b6, R. * 

, • I • 

(13) By a Talukdar— Codicil, ConstrucHon 
of— Surrounding rircumstances, Consideration 

of. The Deputy Comfnlttlo;i6V of KhevI foP 
Mahewa Bitate v. Banl Bejal Raj Koor. SO 

0.0. 260-=(1918) M W.N. 3^?4«33«O.W.N. 306 
»4d Ind. Cas. 987-8 L.W. 1 (P.C.). Bee 
Final Part, 1917, Cdi 917. 

« 

(U) Oudh Estates Act <I of 1669)| Rs> 18-a and 
29—Begt8traiion, exemption from— Devise, 
failure of— Time from whiedi failure of d 
devise takes effect— Intestaey, partial^ effec 
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^11— (OontIniMd). 

trust in favour of heir-at- 

law, , 

Held (per Kanhaiya Lai, A. J. C.) tbeHi tha 
first ozoeptioQ to S. 13-A, Aot I of 1869 wat 
limitod to the peraoa i^ho woald actually have 
euooeeded at the death of the testator in case 
jot inteetaoy. , • 

• Held (per Daniels, J.) that, it probably m- 
oluded DOC *only the person who would aotually 
have taken the estate, bad the testator died 
intestate but any son, grandson or other lineal 
• desoendant of suoh person who would have 
taken it lender the same clause of S 33, Aot I 
of 1869, as his anoestor or anoaators if the latter 
had predeceased the testator and if the testator 
had died intestate. 

Where' a devise fails in part, that failure 
takes efieot from the date of the death of the 
testator, and no olaim oan be entertained which 
has the effect of diverting an estate already 
vested in another. 

Wherever there is a partial intestacy either 
on account of no person beii^ alive to claim 
under tl>4 will or by reason of the bequest being 
void or otherwise ineffectual, there is always a 
resulting^ trust in favour of the heir-at-law. 

Property must vest in some one and cannot 
remain in abeyance or suspense without an 
owner. BrlJraJ Kuar Y. Hahadeo Bakhih 
Singh, 31 O.G. 37d. * 

Pandit Kanhaiya dal and Daniels, 

A.J.OS. 

References 99 G. 563 (5791 ; 95 A. 911 ; 36 
A, 399 ; 99 0. 851 ; 34 W.R 168 ; 18 W.R. 359 
-i9 B.D R. 377 ; 19 O.G. 314 ; 18 O G. 188, R, 

(16) Construction bf— Corpus not expressly 
devised — Whether corpus passes or noe^ 
Bequest of residue to persons unborn if 
fenders will void—Perpetuities^Creaiion 
of contingent remainder after woman's 
estate, effect of ^Creation of estate inherit- 
ed by Hindu widow in cases of intestacy if 
valid — ^ Condition against alienation — 
Estate for life if Hindu can create — Posses- 
sion entered into under uncertain will^ 
Absolute estate if can be acquired by adverse 
possession— Recitals in old conveyances, 
evidentiary value of. 

A will reoited that, if any daughter or son be 
born to the testator during bis lifetime, suoh 
son or daughter would be the owner of all his 
property ; but if there was none suoh, bis 
eiieoa was to take a bequest of a lakh of rupees 
and the test of the moveable a*Dd^ imipoveable 
psaperty was to remain in the possession df his 
wife until her death, after which event it ifas 
to pass into the possession of hi a niece. Bat, 
if on the death bt his wife and niece, there be 
living a soq and a daughter born of the woihb 
ofthenieoe, then* two- thirds of*the cash and 
furniture should belong ^o the son and one- 
third to the daughter absolutely. As to his . 
immoveable properties none shouldT have the 
leeet right of alienation* They were to enjoy 
^e balanoe left hftec the payment of rent and 


Vlll-*(Confinued). 

the expenses inonried in diaoharge of oettaift 
religious and oharitabls obligations oharged 
upon the inoome of the testator’s immoveabUr 
property. Held that the will olearly purported 
CO convey an absolute estate ultimately to the 
son and daughter of the nieoe, that the fact 
that* the corpus was not expressly mentioned 
was not sufiBoient to justify the view that the 
corpus did not pass, that the reoitals from time 
to time ID the will that there should be oo right 
of alienation would make no difference so far at 
any rale as the nieoe’s son and daughter were 
oouoerned, nor did it make any differeuoe that 
the bequest in favour of the niece's son and 
daughter failed on the ground that they were 
nuborn at the date of the testator's death and 
that the failure of the gift of the remainder to 
them would not make the will itself invalid (a). 
Held, also, that the disposition in favour of the 
niece's ion and daughter mdioatad a gift of the 
remainder to them and did not vest an absolute 
estate of inheritanoe in the nisoe and that the 
expressions "heirs born of her womb, could 
•not be held to be desoriptive of an estate of 
ordinary inheritanoe as having vested in the 
nieoe (b). 

Held, farther, that an estate of the kind that 
a Hindu widow inherits in the ease of an 
intestacy oan be created by will (c). 

That under the will there was oo interest 
vested in any person other than the widow in 
the first place and after her the niece and that 
it contemplated that the estate should be com- 
pletely represented first by the testator’s 
widow, and thereafter by hia nieoe and it wae 
I not permissible to import the Euglish artifioial 
idea that an estate in fee was outstanding any- 
where else (d). 

That the bequest of the remainder ta the 
niece's son and daughter was that of a contin- 
gent and not a vested remainder supporting the, 
view that the estate created was a wemhn’s 
estate m the teobnioal sense and not rarely a 
life- estate. 

That the estate oreated in favour of the nieoe 
was therefore an estate suoh as a woman 
ordinarily acquired under the Hindu Law, 
which she held in a completely representative 
oharaoter, cut wss unable to alienate except in 
oase of legal necessity (e). 

That the expression " without power to alien- 
ate '* used in respeot of the pieoe '9 estate was 
of the nature of surplusage and that the testa- 
tor bad in his mind the ordinary neoognised 
/estriotion upon alienation whtoh would apply 
independently of any provisibn in the will, and 
that he had not in bis mind the eventuality of 
an alienalioQ becoming necessary either for the 
purposes of providing maintenance for the 
nieoe or fefi the preservation of his estate (fl. 

That where a testator has intended to oreate 
a Hindu woman's estate, which is entirely 
represenllbtivei though restricted an absolute 
prohibition of alienation is void as oommg 
within the rule of repugnancy. 

Obifer.-^A Hindu oan by will oreate an estate 
for life in the English sense, bat his intentioa 
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ViU— (Con^tniMii) • 

io do ao must be made olear by the terms of 
the vrill itself without any importation of 
Eogiish ideas. 

General obserTations for oonetmiDg” Hindu 
wills and the cautron ueoesaary in applying 
English rules of oonstruotion pointed out. 

QucBre Where a person enters under a will 
of uncertain oonstruotfon, an absolue title can 
be acquired by adverse possession in the 
absence of express claim to hold an absolute 
title. 

The recitals made at or about the time of 
oonveyanoe, executed twenty ‘five years before 
the institution of a suit, may be oonsidered as 
weighty evidence of the existence of legal 
neoesBity for an alienation. Ram Bahadop x. 
Jager Nath Prasad, 3 Pat L.J. 199 » 45 Ind. 
Oas. 749 (F.B.). 

Chapman, Atkinson and imam, jj. 
Befer^ncea —-(a) 11 C. 684, Dial.; 24 C. 934, 
B.iEdwardsv Edward, (1969) A.G. 275, B, (6) 

1 Pat. L.J. 16. Dtaa. {e) 36 M 484 ; 2 I. A. 256, 

F. (d) 22 B. 409 ; 36 l.A. 118 ; 29 G. 699 ; 42 

G. 661 : 38 0. 368 ; 36 A. 211 ; Dsnud Baddy ff 
V. Bops/ww. 6 T.R 612, B. <e) 33 M 91. B. 
if) 24 0. 406, B.; 9 B.L.R. 377 ; Perrin v. I 
Blake, 4 Burr. 2579. P.; 21 C.W.N. 226, P. | 

(16) Immediate reversioner not oontesbing 
Next reversioner if can enter caveat and cun- ^ 
test suit. See Caveat, 27 C.L. J. 320. I 


1 Vlll - (Coficftfdsd). / 

(26) Probate Court, Final order of, as to due^ 
execution of'^Effeet-^Oon^petenoy ^to oontest 
its validity otherwise— Mere omission to 
appeal by guardian ad not gross negli- 
gence. Bee BBS JUDIOATA, No. 40-a, 192 
P.W.R. 1917. 

Withdrawal df Claim, * 

Arbitration, Beferenoe to, of all knatters 
in dispute, withdrawal after. Validity of. Baa 
award, No. 6, 46 Ind. Oas. 477. 

Withdrawal of Bolt. 

(1) Diamiaaal of suit at requeat of partiea'^ 
Adjustment out of Court, On ground of — 
No formal decree under 0. XXIII. 3, 
Civ, Pro, Coda (1908)— Amounts to toiih- 
drawal without permiaaxon’-^ Oompromiae 
petition addressed to Court, not an ortganal 
contract-^Not registrable under Begtsira- 
tion Act (1908), 8, 17 (2). 

I Where, on the parties to a anit filing a petition 
of compromise a*hd reguetting the Court to 
dismiss the suit on ground of adjustment 
out of Court, the Court dismissed it without 
passing any formal deoree under O. >XX1I1, 
r 3 of the Civ. Pro. Code (1908) ; 

Beld that the suit must be taken to have 
been withdrawn without permission to bring a 
fresh suit. 


(17} Person basing title on oral will— Onus of 
proving precise words relied on. lies heavily on 
him. See Customs (Punjab— succession). 
No, 10, 85 P W.R. 1918. “ * 

(18) Executor. Decree obtained by— Sale— 
Pttrohaee by executor — Beneficial ownership in 
deoree, determination of— Efieot of family 
arrangement. Bee EXECUTOR, No 4, 41 Ind. 
das. 

(19) Inrtrument of gift— Possession of pro- 
perty held over till after death of owner and his 
wife — To be treated as will. See Gift, No. 1, 

21 0.0. 812. 

(20) Admitted to probate — Whether valid 

dooument. See Hindu Law (SEPARATION), 
No. 1. 48 Ind. Oas. ^ 

(21) Partition under y Law — Will 

by member diseerjtiog ft*. Iition— Effect 

of. See Malabar Law, 1 n (1918) M.w. 
N. 88. ^ ' 

(39) Bequest of part of non-transferable 
ooeapanoy bolding. Validity of. Bee OCCU- 
PANCY TENURE, No 4. 22 0 W.N. 474. 

(23) Probate of a, Delay in taking out, if 
justified by oiroumstanoes and reasons. Bee 
Probate and administration aot (V 
OF 1881), No. 1, 93 O.W N. 424. 

(24) Will proved in French Court and kept 
with notary if deposit within S. 6, Probate and 
Administration Aot— Oopy giVen bynotaiy if 
proper oopy. See FBOBATB AND ADMINISTRA- 
TION ACT, No. 2, 93 O.W.N. 718. 


An application to a Court to record the 
adjustment of a suit adjusted out of Court,, 
in wh...tever language it may be oouchec*, 
cannot properly be treated as the original 
contract between tbe parties to the case ; it must 
be held to amount to no. more than a mere 
recital of the oontract independently entered 
into between them and it does not require 
registration, inasmuch as it does not really 
create or deolare rights. Mohammad Alt Khan 
Y. Shojat All Khan, 46 Ind. Gas. 918. 

Drakb-Brockman, j.c. 

(2) Petition to withdraw from suit with 
liberty to bring freak auit-^ Order permit- 
ting withdrawal hut not expressly reserving 
right to bring fresh suit--Conatfuction of 
order — Bight of suit on same cause of 
ucfion— Ctv, Pro, Code (1882). 8, 373— 
Civ. Pro. Code (1908), 0. XXItT, r. 1. 

On a petition, under B. 878, old Civ, Pro.* 
Code, for liberty to withdraw a suit with per- 
mission to bring a fresh suit, the brder of the 
Court was : The plaintiff is permitted to 

withdraw from the srit.*' .Jffeld that tbe order 
must be read with tbe petition and oonstrniG 
as granting permission to bring a fresh suit. 
Narayana TanCrl v. Naffappa, 84 M.L.J. 
615^44 Ind. Oas. 889 (F.B ). 

WALLIS, C.J. SADABI^A AlfAB and 

Kumababwamy bastri, jj. 

Beferenee 86 0. 990, F. 

<8) Ctv. Pro. Code. 0. Vll, r. 10 S 0. XXIII 
r. 1, d. 9 iUffieUfU grbund. 
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Withdrawal of 8oIt\-(Coni<niMd). 

ffnaMitiiji of^Wmhif narrmed by'princi- 
pU of eju^em ganer is*-* Gross undsr-valua- 
tim of baa of tM miVitomo^Pormiotion to 
VHthdraw otawnikoio that tUm-^Qnfntinp 
o/^Whother ajuaieial exorcise of disera- 
tum-^8uit found to be beyond Court’s furts^ 
dteiion^^Power of •Court-^ Whether only to 
retw^n plaint for • presentatssp to proper 
« Court, 

Under O, XXIJI, r. 1, Oiv. Pro. Code, a 
Court would not be exeioiBing its disoretion 
judioially if it permits a plainiiff who has very 
grossly under* valued cue of th» suit properties 
to withd^w his claim as to that with liberty 
to bring a fresh suit. 

•Ctt^ra .’—Whether an objection to a suit on 
the grauod of juriadiotion and losuffloient Oourt- 
fde 19 "other sufficient ground * within the mean- 
ing of O. XXIII, r. 1, ol. a (6), Civ. Pro. Code. 

Per Sadastva Atyar, J. {Oldfuldt Jxontra),^^ 
The words, "other sufficient grounds’* in 
O. XXJII, r. I. 01 . (J) (6), Oiv. Pro. Code, ought 
to be given a wider meaning than the ejusdem 
generis interpretation of a ground ci the nature 
of a formal defect (a). * 

Also per Sadasiva Aiyar^ After a Court 
ones arrives at the ooooiuaion that a suit as 
brought «d beyond its jurisdiction, it has no 
power to pabs any other order except fo return 
the plaint for presentation to the proper 
Court (6). Kannuiaml Plllal y. Jagatham- 
bal. as M L.J. a7«8 L.W. J46«4i M 701« 
24 M.L.T. 46=»(1918) M.W N. 497«4f5 Ind. 
Cl s. 266. 

OLDFJPiLD and 8ADASIVA AIVAR, JJ. 

J2e/ere^ces ; — (a) 1 1 C.Ij. J 45 ; 11 C L J. 612 ; 
1 L.W. 726 ; 1 R, I.O.C 27 ; I Q B.D. 12 ; 2 
El. and El, 1. 77 ; 6 E. and B. 363 ; L R. 19 
Bq. 166 ; 13 M.LA. 160 ; 6 L.W, 76. It ; (19U) 
M.WN. 106; 25 C.Ij.J. 464. UxpLl O. VII, 
r. 10, Civ. Pro. Code, B. (b) 33 M, 362, Bi*t, 

(4) Civ. Pro. Code, 0. XXIII, r, 1 — Apphea- 
lion for withdrawal with liberty to bring 
fresh suit, grant of— Defect curable by 
amendment of pleadings. 

An application to withdraw from a suit with 
liberty to bring a fresh suit under O XXIII, 
r. 1, should not bo granted, if the defect, on the 
basis of which the leave to withdraw is asked 
for, can be cured by amendment of the plfad- 
inea. Rameshwar Bahhih Slogh y. Mlrza 
Raial Beg. 21 0.0.66»45 Ind. Cas. 603. 


Lindsay, j.c. 

(6) Reasons therefor not recorded— Order bad 
^Small Cause Courts Act, 8. 26—’ Decided ’ 
— Gowstnwewf of India Act ,119 1 6)^ S. J07 I»- 
iefierenoe by High Court, Lnohl 
Baghoblp Dube, 2 Pat. L.J. 682^43 lnd«.Qa8. 
156. Bee EUnal Part, 1917. Col. 920. 

(6| Leave to withdraw from suit given .in 
appeal * by appellate Court Beviston sf 
lies against order granting such leaver 
Right of opposite petrty to object to leave 
granted after admUimg formaU defect in 
suit OiOf Pro, Code 11908), 8» 116, 

0. xxni, r. X. 


'Withdrawal ol Balt— (Confimisd). 

The High Court has 'power to revise the 
hrder of a lower appellate Court giving leave 
to the plaintiff to withdraw from hie soli 
with permission to bring a fresh suit upon the 
same cause of action subject to payment of 
costs to the defendant {a). 

Where in an appeal by the plaintiff from the 
decree dismissing his suit, the defendant-lee- 
pendent put in a cross-appeal on the ground 
that the whole aotion should be dismissed for 
"misjoinder of causes, upon which the plaintiff 
applied to withdraw his suit with permission 
to bring a fresh suit upon the same cause of 
action on the ground that there were some 
formal defects, held that from the moment that 
the defendant alleged in his oross-appeal that 
the suit must fail in appeal owing to a formal 
defect m the pleadings, the lower appellate 
Court had jurisdiction to pass any oroer it 
pleased under O. XXIII, r. 1 and that the 
defendant could not object to it. Blsheshuv 
Ahlv V. Brijra Mlsilr, 8 Pat. L.J« 630-44 
Ind. Cas. 406. 

• ROB and JWALA PRASAD, JJ. 

Rcferencea:—{a) 41 C. 632, Diss.l 11 O.L.J. , 
45, R. 


^7) Civ, Pro, Code (1908). 0. XXUI, ». 1— 
Grounds for withdrawal of suit, what are 
sufficient^ Duty of Court permitting with^ 
drawal to make serious enquiry as to 
whether suit must fail for defect of pasties 
— Vague opinion as to defect of parlies 
affecting decision not enough— AttentwH of 
Courts arawn to this decision, 

A suit may only be withdrawn with per- 
mission to bring a fresh suit v 7 boD the Court is 
satisfied that the suit mast fail for reason of 
some formal defect or that there are other 
Buffioiont grounds for allowing the plaintiff to 
bring a fresh suit. The sufficient gronndE^ 
contemplated in the second clause of O. ^Xlll, 
r. 1, should be grounds closely an^ogous to 
the grounds given in the first clause. A vague 
opinion on the part of the Court that the 
defect of parties might materially affect the 
deoision is not a suffioiont reason for giving the 
permission. The Uourt must exercise tha 
jurisdiction* vested in it by law to make a 
venous enquiry and satisfy itself as to whether 
the suit must fail for defect of parties Or not. 
Mahendra Ram v. Bingl Lai, ^8 Pat. L.J. 651. 
ROB and JWALA FBAsID, JJ. 


(8) Suit for divorce adjourned for jddgment^ 
•Death of defendant in thy inUrval— With- 
drawal of suit if can 6s permitted— Civ, Pro, 
Code, 0.,XXn. r, 6 ; O. XXXIII, 1 -Scope 
of O. XXII, r. e—Delivety of judgment if cait 
be refused simply because of death, Ma Kin 
Nyon YTlfa Tin. U.B.B. (19 


—44 Ind. Gas. 630. 
Col. 930. 


.... (1917), 4th Qf., 46 
See Final Pert, 1917, 


(9) Parties not at issue on question of reason- 
able or convenient partition of dwelling-hoMO 
—Application for withdrawal of suit— Rejection 
of application as made at late stage of suit— 


A 
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Withdrawal of Salt—^Conoladad). 

Disoretion of Ooart. Bee PARTITION AOT 
<IV OF 1893). No. 1. 16 A.L.J. 684. 

(10) Essentiale in application to withdrawal 
of Buit^What are. Bee Clv. Pro. Code 
( 1908), No. 398, 43 Ind. Cas. 346. 

(11) Leave for. with liberty to bring fresh 
attit— Civ. Pro. Code (1908), O. XXIII, t: 1. 
See GlV. PRO. CODE (1908), No 389, 45 Ind. 
Oas. 913. 

(12) Leave to withdraw with liberty to bring 
fresh suit, when to be granted — Suffioienti 
grounds. Bee ClV. PRO. CODE (1908), No. 390, 
7 L.W. 131. 

(13) No deoieioo on merits in previous suit — 
Leave to withdraw suit with liberty to bring 
fresh suit on payment of ooots— Nss judicata* 
Bee CIT. PRO. CODE (1908), No. 211, 7 L.W. 
567. 

(14) Suit in ejectment without notice— With- 
drawal of suit without the leave of the Court 
for fresh suit*— Seoond suit after notice — 
Bubjedt-matter of both suits not the same--^ 
Second suit maintainable. See OIV. Pro. 
CODE (1908), No. 391. 20 Bom. L R. 35. 

(15) With permission to institute fresh 
eait — Formal defect, Necessity of existence of, 
for validity of order— High Court, Power of, to 
interfere in revision, when no finding as to 
exiatenoe of legal defect— O. XXIII, r, 1, Civ. 
Pro. Code (1908). Object of— Civ. Pro. Code, 
8. 115 See CiV. PRO. CODE (1908), 3 Pat. 
L.J. 460. 

(16) On minor’s behalf, when Permissible- 
Benefit of minor to be oonsidered before with- 
drawal — Suit withdrawn without oonsideration 
by Court of question of benefit to minor by the 
withdrawal— Subsequent suit by minor, for 

^eama relief, if barred. See MINOR. No. 8, 
164«Bi.W.B 1918. 

(17) Dismiseal of suit by trial Court— Prayer 
by plaintiff in appeal for leave to withdri^w 
from appeal admitting inability to adduce 
evidenoe necessary to support oase — Grant of 
leave accordingly- Subsequent suit between 
rame parties same question being nubjtantially 
in issue — Subsequent suit barred. See Bes 

-Judicata, No. 34.a, 3 Pat. L,J. 404. 

(18) Application by plaintiff to withdraw suit 

with leave • to Cling fresh suit— Application 
made after oloso of evidenoe and during or 
after ar^ments — Leave granted if can be 
.disturbed in revijiion. See REVISION, No. 8. 
16 A.L J. 495. ^ 

(19) PeVmiseion for, with liberty*' to bring 
fresh suit— R'^vision if lies from order so 
permitting— Grounds on which np^rmission 
mav be granted. See REVISION, No. 28, 117 
P.W.B. 1918. 

1 

(30) ExpartB decree obtained by* fraud set 
aside— Arrangement between parties that suit ] 
ehould be withdrawn if revived with revival of* 
snit. See REVIVAL OF SUIT, No. 1, 28 O.L.J. I 
158. I 


WItaeii. ^ 

W^Xfeath of, after examinlation and cross* 
exatnination, but before termination of sttit 
•^Entdenee Act* fi. ^2, Applicability of^ 
^ iPtevioUB statement^ *o1, AdmissibiUty of, 
under 8* 32, Evidence Act (1872). 

Where a witnese hat been fully examined 
and cross examined, 8. 32 of the Evidence Act 
has no applidation. and tf the witness bappensi 
to die beloie the termination of the suit, it js 
not open to either party to then apply under 
8. 32 for the admission of a previous state- 
ment made by him. Sahdeo Narain Dqp v. 
Kusum Kumarl, 46 Ind. Oas. 929. 

Chapman and Atkinson, jj. ; 

(2) Adverse inference from non-productiontof 

— Mesne profits, . . ^ 

Reid, that no iufereDce should lLe*djrawn 
against a party for not produoing a material 
witness, where the question of the absence of 
such witness was not raised at the trial. 

Held, further, that the possession of the 
transferee from a Hindu father under a deed, 
which was set aside on condition of the sons’ 
paying a certain sum of money to the vendee, 
could not be said to have been unlawlti), while 
the deed stood, and no mesne profits could 
be awarded against him. Baovarl LaI ¥. 
Mahecft, 21 O.C. 228 (P.C.). 

Lord atkinson, Lord PHiLLiicoREf, 
SIR John Edg^ and Mr. amber ali. 

(3) Credibility of, how to be judged. See 
Mahombdan Law (Gift), No. l, 28 O.L.J. 
306. 

(4) Pardanashin lady, Document executed 
by— Attestation of— If witnesses should be 
present within Pardah. See MORTGAGE 
(General), No. 7, 45 Ind. Cas. 691. 

Woman. 

Right of, to bold religious office. See 
Mahomedan Law (WakF), No. l, 41 M. 
1033. 

Wordi and Phram. 

(1) 'Case/ Meaning of, in S. 115, Civ. Pro. 
Code (1908). See CIV- PRO. CODE (1908), 

3 Pat. L.J. 460. 

(2) ** Sicca Rupees,” History and origin of. 
See CONSTRUCTION OF WORDS, 47 Ind. Cae. 
109. 

(3) Audi alteram partem. Rule of. Appli- 
cability of. Bee Guardian and Minor, 
No. 3. 46 Ind. Cas. 682. 

(4) “•Varsr UBe*of, in a Hindu will — Expla- 
nation of term, whether it means ' heir * or 
.dooesBot. See HlMDU LAW (WILL), No. 3. 
47 Ind, 0.8. 611. 

a 

* (5) '* San ba San.” Meaning of, jo an under- 
raiyat lease. * See LANDLOtlD AND TENANT, 
No. 62-g, 47 Ind. OttP 416. 

(6) ” Entitled ” — Limitatibn Act, 1908, 
Sqh. 1, Art. 91, in— Meaning ot. See LIMITA- 
TION, 47 Ind. Oae. 605. 
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IVoffdi And ntmm-^'^oncludid). 

(7) *• Maral,” iSEeaniog of-^Deposit ib ’ A*b 

name Macal B. Bfieot pf'— Deposit repayable on 
demand after oertain time. See Limitation 
AOT (1908), No. 197. 0 Ji.W. 331. ' . 

(8) Meaning of a word, a question of faot. 
Bee Meaning, 46 Ind. Oas. 794. 

(9) “ Redeem,’* Meaping of. Soe MOBT- 
GAGE (REDEMPTION), No. 19-a, 3 Pat. L.J. 
490. 

(10) Pah sa^^Bxpression of yernaoular oon- 

* veying— Meaning, flawless title. See VENDOR 
•AND PUROHASBB, No. 10, 8 Pat. L.J. 368. 

Written Slktement. 

(1) Order of High Court Judge on original 
. side refivwg leave to defendant to file written 

* StateiQetit^Order if appealable. See Appeal 
(GENERAL), No. 3, 46 C. 818. 

(3) Pleas in — Cause of action if can be 
furnished by. See CAUSE OF ACTION, No. 1-a, 
46 Ind. Cas. 650. 

(3) Plaint, allegation of title in^No denial 

* as to title in— Effect —Civ. Pro. Code (1908), 
O. yill, ^ 6. See PLEADINGS,* No. 4. 46 Ind. 
Cas. 876. 


4rlMMi 8tatameBt—(OoReIu(I«i). 

(4) Omission to deny allegation of faot in 
pfaint and conduct of suit. Distinction between 
—Suit against minor on mortgage— Question 
of proof of proper execution of mortgage, not 
raised in, or at trial— Waiver of right to raise 
question. See PLEADINGS, No. 7, 36 M.L.J. 
373. .. 

Zarpeihgl IJara. 

*Construotion of. See MORTGAGOR AND 
mortgagee, No. 1 a, 44 Ind. Cas. 163. 

Zlrat Land. 

Is not raiyati land, though Zemindar may 
lose rights in it by treating it as if it was raiyaii. 
Bee Ben. ACT VIII OF 1855 (TENANCY), 
No. 97-a, 44 Ind. Cas. 94 (F.B.). 

Zuvlpeshgl Lease. 

Construction of — Relationship of mort- 
gagor and mortgagee or landlord and tenant, 
il created by — Determination of. See MbBT- 
GAGOR AND MORTGAGEE, No. l-a, 44 Ind. 
Cas. 153. 
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SUPPLEMENT. 

« •• 

Digest of Mysore Chief Court Reports. 

(Civil and Criminal Cases). 


•Sot X of A87S. 

Bee OATHS ACT. 

Aefc 111 of 1900 (My lore). 

, See Mysore Court fees REGurjATioN. 
•Aet 111 of 1911 (My lore). 

See 1CYS19BE C.P CODE. 

* Aot IV of 1911 (My lore). 

See Limitation Regulation. 

• > 

Adjournment. 

()) Oil*. Pro. Code (Req. HI of 1911). 

’ Q. XVII, rr 2 and 3 — Adjournment subject 
to eonditions-^Failure to fulfil condition — 
Order of dismissal’^ Remedy. 

Where the plaintiff, who was granted an 
adjournment on condition that his suit would 
be dismissed if he did not come with his 
witnesses at the next hearing, failed to fulffl 
the condition and the suit was oonsequently 
dismissed, but the plaiu jiff’s pleader, after 
knowing that the suit was to be dismissed, 
reported no instructions : 

Held that, in the circumstances of the case, 
the order of dismissal was one under O. XVII, 
r, 3 and that the remedy of the plaintiff was by 
way of appeal and not by a petition for restora- 
tion. Rajappa v, Rangappa, 23 Mys. G.C. 
R. 276. 

MIIiEiBR, C.J. and PARAMASIVA AlTAB, J. 

(2) Civ. Pro, Code iReq, lU of 1911), 
O. XVII, rr. 2 and 3 — Adjourr nent^ 
Time granted at parfp’s request for parti- 
cular purpose-^Failtere to fulfil purpose — 

^ Whet^r pleader *s appearance to ask for 
time is * appearance ’ mthin meaning of 
p. XVII. • • • . . 

Where the pleader tot the defendant, who, at 
her request, had been granted time for filing 
her written statenipnt, mored, on the adjourn- 
ed date OKh^ing for a further adjournment,, 
on the groonaVhat the written statement was 
still not ready and that the defendant had not 
arrived at the Ooart-hoaae,*qpd, on the Oouft 
refuting to grant the adjournment, thaspleader 
reported that he bad no farther '^truotione 
upd the guit WM oonsequently diipoied of : 


Adjournment— (Concluded), 

Held, that the disposal of the suit was under 
O. XVII, r. 3 and not under O. XVII, r. 2 of 
the Civ. Pro. Oode, inasmuch as appearance to 
ask for time is * appearance ’ within the 
meaning of O XVII and r. 2 of that Order 
cannot apply where there is an appearance. 
Marasairma v. Venkatappa, 23 Mys. O.C. 
K. 297/ 

Miller, c J. and Paramabiva aitar, j. 
• Reference 23 Mys. C.C.R I, Dtst. 

' (3) Plaintiff’s absence at adjourned hearing 

— Pleader reporting no instructions, if amounts 
to plaintiff’s failure to appear— Dismissal for 
default if proper. See APPEARANCE, No. 1, 
23 Mys. C C.R. 1. 

Adverse Poiieiilon. 

Limitation Regulation (IV of 1911), Art, 144 
— Mahomedan Law — Adverse possession 
as between co-heirs—Oift of musha— Chief 
Court Regulation^ S. ll'^Equiiy and good 
conscience. 

On the death of one J, a Mahomedan,^ his 
two SODS took possession of his estate, treated 
it as though their rights of inheritance and 
succession were determined by the Hindu Law 
and held the property in halves having effected 
an informal partition, ignoring altogether the 
existence of their sister, the plaintiff, who was 
also nnder the impression that she had no 
right to the estate. The eldest brother, by a 
deed of settlement, gave part of his one-'half 
share to his own wife, and part to hie nephew’s 
wife reserving for his own maiurdoauoe a little, 
which, before his death, ha gave to the first 
defendant along with that which he had settled 
qr} bis own wife. V7hen the plaintiff sued lor 
" her share in her deceased father’s estate and in 
that *of her deceased brother, the deiendanta 
contended Ibhat, as regards the first oTaim, the 
suit was barred as being no more than twelve 
years from* the date when she became entitled 
to claim her ehare, and, as regards the second, 
that the deceased owned no property at his 
death which the plaintiff could inherit. The 
plaintiff contended that the suit wae not barred 
and that the gift by her deceased brother to 
his wife and nephew’s wife wae inyalid, because 
the property given to one was not divided off by 
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Xdvevte PoBiesiloD.'-IConcluded), 

metes and bounds from that given to the otbei: : 
Htld that the possession of tba brothers was 
adverse to plaintifi, as they held the property 
to her knowledge as properly in which she had 
no share and she also thought they were enti- 
tled to do so and that the pUintifi's claim, as 
her father’s heir, was barred by limitation : 

Held^ further, that the gift was not invalid 
owiig to the doctrine of mushat inasmuch as 
the oonfusion, if at all there was any, was dtx 
the side of the donee only. 

Per Param'iHva Aiyar, J. — It is not inoum- 
beut on the Chief Court as a Court of equity 
and good ooosoienoe under 8. 11 of the Chief 
Opurfi Regulation to enforoe an artifioial restrio- 
tiou of antiquated law on the right of an owner 
to dispose of his property by gift. Hadlya 
Kanumbl v. lioof Khan, 23 Mys. C.C.R i6 
MlLiLlSR, O.J. and PARAMASIVA AlYAB, J. 
Bs/ersneer 16 I.A. 195 ; 34 I.A. 167 ; 38 
0. 518 : 35 M. 120 ; 23 Ind. Gas. 547 ; 15 
O.W.N. 328 ; 17 Ind. Gas. 857 ; 106 P.R 1912 ; 
21 Mye. O.O.R. 5. B. • 

Appeal. 

(1) Ci«. Pro. Cod^. 0. XLIII, r. 1. cL (d) 
—Ex parte decree-^ Application to set it 
aside dismissed for default Sahsequent 
application to restore original one — Dts- 
missal^ Appeal, 

Where an application by the defendant, lor 
an order to have an ex p irte decree set aside, 
was dismissed for default, and a second applica- 
tion presented by him tor the cestoratioo of the 
former one was also dismissed : 

Held that the order dismissing the second 
application is not appealable under O. XI/lII, 
r. 1, ol. (d) of the Civ. pro. Code Kap. 

^ poewamy Mudallar v. yeokatappa, 23 Mys. 
0.0.11.^163. 

PARAMA8IVA AITAR and HUHBIN, JJ. 

(2) Ctv, Pro. Code (Beg. Ill of 1911), 
3. UO^Limitatton (Beg. IV of 1911), 
S. 6-^ Leave to appeal in forma pauperis 
refused '^Payment of Court-fee after period 
of limitation^ Date of institiitton of ap- 
peal, meaning of ^Whether inability to 
raise money for payment of Court-fee earlier 
is a suficidKl excuse for delay. 

Where an application for permission to 
appeal id forma pauperis was rejected, and. after 
the expiry of period of limitation, the 
api^ellant furnished the necessary Court- feea and 
claimed (l) that his appeal was in tjme, inas- 
muoh as it must be held to have been presented 
on the date of the applioatiou for permission to 
appeal as a pauper and (2) that, it be held 
that the appeal was out of time, there was 
sufficient cause for the delay in preferring the 
appeal, inasmuch as the appalUnt vfas unable 
to raise the money lor payment of Court-fee on 
the appeal memorandum earlier. 

Held that, in the oireumstanoeB of the case, 
dhe appeal was out of time. 


Appeal— (CcncZttded). / 

The date ol the institution of the appeal is, 
ID the absence of any permission or grant of 
tima by tlie Court to m^ke good the deficient 
•Court-tee, the date ou which the necessary 
Oourt'fee is paid on the appeal memorandum 
and not Ahe date of presentation of the applica- 
tion for lea^e to appeal in forma paupsfis% 

Held, further, that the inability of the 
appellant to rait<6 money for the requisite CouVt- 
iee earlier is not a sufficient causa for the delay 
within the meaning of 8. 5 of the Limitation 
Regulation. Vallappa v. Breeramulu Nlsldu, 
23 Mys. C.C.R. 216. ^ 

Miller, c j. and Chandrasekhara 
aiyar, j. 

(3) Adjournment subject to oondiliiea ‘ of' 
dismissal on default to appear on adjourned 
date — No instruction '* reported by pleader— 
Failure to appear— Dismissal of suit— Petition 
for restoration of suit not proper procedure— 
Appeal is proper remedy. See ADJOURNMENT, ' 
No. 1. 23 Mys. C.C.R. 275. 

Appearance. 

(1) Oil). Pro, Code, 0. XVII, ri*, 2 and 3 ; 
O. IX. r IQ ; O. lU. rr. 1 and i : 0. y. 
r. 1 ; O. X, r, 1 (1)-- Adjourned hearing-^ 
Plaintiff* s absence, — Pleader reporting “ no 
instructions Whether amounts to plaint- 
iff* s failure to appear ^ Dismissal of suit 
for default of prosscution^-^Applicability of 
0. XVII, r. 2. 

Where, at au adjourned hearing of the suit, 
the plaintiff was absent and his pleader report- 
ed to the Court that ho had no instruotions 
from his client to proceed with the case, and 
the Munsif dismissed the case * for default of 
I proseoutioD,’ held by a majority of the Full 
Bench (Paramasiva Aiyar, J., dissenting) that, 
in the oiroumstanoes stated, the plaintiff (ailed to 
appear within the meaning of O. XVH. r. 2...1. 
Held, further, that, as there was nothing to 
show that the Mun.sif intended, to decide the 
suit forthwith on the materials before him and 
not to dismiss it on the ground of the plaintiff’s 
non-appearance, the order of dismissal passed 
by him should be treated as a proceeding under 
O. XVII, r. 2, and not as one under 0. XVII, 
r. 3. 

Held, by Paramasiva Aiyar, J., that, when a 
pleader empowered, entitled and bound by his 
vahalat to appear, apply and act for his client, 
appears and reports ' no instructions,* the 
report {las not the effect of a * failure to appear ’ 
*bj the party he 'represents in the sense in 
v^ioh the words ’ the partie'e or any of them fail 
to appear * are used in 0. XVXI, r. 2 of the Civil 
Procedure Regulation, as the words, * fajlute to 
a'ppear’ mean neither more ni/ less than 
failure to atthnd in person dr by pleader at the 
Court-house so as to,oatoh the eye of the Court 
when the case is tailed on fqr hearing. The 
pleader’s ina'^Uity or refusal to answer materiel 
questions relating to the suit is ifevelevant to 
the quastioo of eppeacence, cannot make him 
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Appeafanoe— (Cdnelttdeci). 

oeaso to represent kis olientt oonvert bis 
appearanoe into noo-appearanoe and renderUhe 
party whom he represeirts liable to the penalty *1 
for non-appearanoe. further, that the 

procedure applicable to. the oiroumstanoes of 
^e case ifSnder reference is that la^d down in 
T. 3 of O. XVII and that the ^oisions of 
Bdtiah Indian High Courts to the contrary 
are based on an imperfect examination of the 
provisions of the Oiv. Pro. Code. Ohikkanna 
vY. MarlapparYS Hya. O.O.R. 1 (f.B,). 

MILL^, C.J. OHANDBABEKHABA AIYAB 
and PABAUASIVA AIYAB, JJ. 

Belertnces 33 M. 241 ; 34 C. 236 ; 22 A. 66 ; 

* >23 B. 4f4 20 B. 736 ; 20 A. 195 ; 19 A. 355 ; 28 
C. 73fi. dtsotfssed. 

(2) Adjournment subject to condition of 
dismissal on default to appear on adjourned 

. date-**' No instructions ** reported by pleader 
— Failure to appear — Dismissal of suit— 
Petition for restoration of si}it not proper 
prooedurcv- Appeal is proper remedy. Bee 
ADJOUBNMBMT, No. 1. 23 Mys. O.C.B. 276. 

« 

(3) Apdbarance to ask for time if appearanoe 
within 0. I^VII. See ADJOURNMENT. No. 2, 
23 Mys.'G.G.B. 297. 

Arbitfatlon. 

(1) Awards Suit to enforce terms of an award 
— Limitation Begin, (IV of 1911), Arts, 
118. ^ 120 — Applicability'^ Award partly 
void and partly valid^Enforceability of 
valid portion, 

A suit to enforce the terms of an award is 
not a suit to enforce the specific performance 
of a contract ; and the article of the Limitation 
Begulation applicable to suob a suit is not 
Art. 113, bat the general Art. 120, which allows 
a period of six years from the time when the 
right to sue accrues. 

Where a portion of the award is void, it does 
not follow that the rest of the award is un- 
enforoeable, provided it is good in itself and can 
be separated from the other portion. Rangtah 
Setty V. Ghikka Ranglah Betty, 23 Mys. C. 
C.B. 71. ■ 

OHANDBABEKHABA AIYAR and PAKAMA- 
SIVA AIYAB, JJ. 

Reference 23 M. 593, F. 


Rrhttratloii— (Concluded). * 

• 

decreed in favoor of the plaintifi. Yembara- 
nianap v. SelTapIllQlengar, 23 Mys. O.O.B. 
79. 

CHANDBASEEHARA AITAR and PABAMA- 
SIVA AIYAB, JJ. 

Bdjfbrences : — 14 C.L.J. 188 and 209 ; 21 0. 
590. R. 

A\taehmeDt before Judgmeot. 

Omtssion of Court to order withdrawal of 
attachment when dismissing suit — Suit 
decreed by appellate Court^Attachment if 
remains in force^Civ. Pro. Code (Act V oif 
1908), O. XXXVIII, rr. 9 and 11. 

Where the trial Oourt made an order tot 
attachment before judgment and after trial die- 
missed the suit but omitted to make an order 
in terms of O. XXXVIII, r. 9, withdrawing the 
attachment and the suit was eventually decreed 
by the appellate Oourt. 

^ Held— That the attaobment did not sebsiet 
and fell with the dismissal of the suit in spite 
of the Court’s failure to make the formal order 
withdrawing the attachment when dtsmiseing 
the suit. Azizur Rahman v. Amin Sharif, 
22 C.W.N. 927. ^ 

BIGHABDSON and BBAOHGBOFT, JJ. 
References 10 A. 506 ; 13 C-L.J. 243, R, 

Award. 

Award partly valid and partly void— 
Enforceability of valid portion— Suit to enforce 
award if one to enforce specific performance of 
contract. Bee ARBITRATION, No. 1, 23 Mys. 
C.O.R 71. 

Oanoellatlon of Docnmenk. 

Buits both under B. .39 and 8. 42 of S|fcoifio 
Relief Act if oome under category of — Zleclaia- 
tory dooree and adjudioation. Distinction 
between — Suit for oanoellatlon of deed of 
release on ground of fraud, Nature of. Bee 
COURT Fees Regulation (ill op 1900), 
No. 2. 23 Mys. C.O.R. 197. 

Certificate of Payment. 

Basina ma decree — Payment certified by 
the decree-holder — Claim^for further pay* 
me7U in execution of the razinama decree 
— Application bp the judgment dedtor not to 


, execute the decree-* Oiv, Tiro. Code, 0. XXI, 

(2) Award— Omission to determine some Ifr | ^r, 3, Applicability of. 


, the points referred for decision — Waiver by 
consent of parties in regard to matters left 
undetermined— Award not void in toto, * 
Wha» was based on an award, which 

left unoksamined some matters not directly 
connected ^th tile subject-matter of the suit, 
though inoluded in the list of matters original- 
ly bubmitted tp the arbitrators for deoinon, 
and it was found that there ha^t{Sgfr a waiver 
by consent of parties in regard to the mattes 
* left undetermined : Held, that the award, as a 
i9hole, was Aot bad and that the suit should -be 


The following statement of factf is taken 
from the judgment of the District Judge 
** By the i^zinama Exhibit A presented ic O. 8. 
No. 116 of 1908 09, the parlies agreed that 
if the defendant (appellant) paid Bs. 600 in two 
instalments ot Re. 300 each tbe claim in that , 
case as well as the sum due under tbe decree 
in favour ol the plaintifi Xi^espondent) in O. 8. 
No. 436 of 1910 11 should both be discharg- 
ed. The first instalment of Rs. 300 bad to be 
paid on or before the 30th October, 1911, and 
second instalment of Ba. 300 had to be paid. 
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Certifieate of Payment— (Conolutiod). 

with interest at one per cent, per mensem on or 
before the 20£h October, 1913, and a penal olause 
was inserted that, if these terms were contra- 
voned, the amoont that had been remitted in 
O. S. No, 116 of 1908*09 should be pa*d up in 
full. 


The respondent filed exeoution petition No. 443 
of 1913 13 on 30th November 1913 olaiminj^ a 
snmof R<i. 951-15*10. In this petition (Exhibit 
B), he states t-hat Bs. 300 were received on 
36ih March, 1913, but that he wai entitled to 
the whole sum sued for with costs, etc., in all 
amounting to Rs. 1,351-15-10 and, as the pay- 
ment was not made in time, bo was entitled to 
enforce tbo t^ruia of the razinama, and that, 
therefore, deducting Rs. 300 paid beyond time, 
he was entitled to reoover Rs. 951-15-10. The 
appellant engaged counsel to defend this oase, 
but owing apparently to the fact that one other 
person was put down as a judgment-debtor 
was not served with notice, the case underwent 
aondb adjournments, but on 6th June, 19^3. 
when that party was served, the appellant's 
pleader did not appear, and the appellant was 
also absent till 37th November, 1904. She then, 
howqprer, pat in this applioation, on which the 
order under appeal was passed, saying that she 
bad paid up all the 600 rupees in time according 
to the razinama, and that the decree- holder was 
fraudulently trying to ezoouto the decree and 
that he represented to her that he himself would 
get the necessary things done to have the matter 
settled and prevailed upon her not to go to her 
pleader and that he did so with a view to 
defraud her and, having prevailed on her not to 
go to her pleader and state her defence, be was 
still exeouting the decree. 


The deorec-holdet admitted having received 
another sum of Rs. 300, bne says bo appropriat- 
ed <1 b. 300 out of this for the deoree in 0. S 
No. 486 of 1910-11 and the remaining Rs. 100 
to the decree in question fO S. No. 116 of 
1908-09). The respondent says that the second 
sum of Rs. 300 was paid in two sums at first 
Rs. 300 and half an hour later on Rs 100, but 
on the same data which is 30lh }Iay, 1914. 

The appellant oomplaina in her petition that 
the decree-holder has gone on making appropria- 
tions unauthorisedly. 

The lovi^r Sdurt dismissed the petition on 
the gcojind that it was barred by time and that 
8. 18 of the Iiimitation Aoc is of no avail to 
the appellant, ks the respondent did not 
her away from tbe knowledge of her right to 
make tbs application.*’ • 


HM that, inasmuch as the payments made 
had been pertiiied to the Court by the decree- 
holder, no applioatiou under 0. XXI. r. 3, was 
neoessary, and the question, whether any 
farther payment can be claimed in execution 
of the razinama deoree. can be raised by tbe 
jadgment-debtor in reaiBting the decree- holder’s 
applioation for ezecation. Sldda Baaava Betty 
Y. mndttmmft. 23 Mys. C-O.R. 111. 


MlliBBlR. O.J. and 
* AXYAB, J. 



I OliN Pro. Code (111 of I9il) Nyioea. 

, (1) Adjournment on dondition'of dismissal of 

I BOR for default to appear on adjourned date— 
Pleader reporting " iro* instruotions Failure 
to appsar— DismiSsi.l of suit— Remedy of 
plaintii! lies in appeU, not in ^ayer for 
restoration of suit. Sea ADJOURNMfiNT, No.d, 
I 38 My«. dO.R. 376. ^ , 

I (3) 8. 48 — Applioation praying for oomple- 
, tion of proceedings initiated by previous 
I exeontion application, but nUo in itfelf an 
I execution applioation — Such appUoation if a 
, fresh application within meaning ^of 6. 48 See 
Execution of Decree, No. i, 33 Mys. 

1 OC.R. 56. 

i ; \ • 

> (3) Bb. 51. 73, O, XXI. t. 11 (3)— Ertontion 

, of decree — Applioation for rateable distribution 
furnishing aU partionlars required by r. 11 — 
Separate execution application if necessary to 
entitle to share in distribution. See RATE- 
ABLE Distribution, No. i, 33 Mys. C G.R*. 
170. 

e 

I (4) S. 73. See No 3, supra. * 

^ (5) S. 141, O. XXI, r. 97— Applipation com- 

t plaining ol rehistanoe to delivery of poasesaion 
I in execution under O XXI, r. 91 — ^.Diemidsal 
, for default of such applioation— Subsequent 
’ application for restoration if lies See 

Dismissal for Default, No. i, 23 Mys. 
O.e.R. 164. 

(6) 8a. 144, 161— -Ex parte decree. Execu- 
tion of, and delivery of property tkereuador — 
Subsequent setting aside of by ex parte by Court 
that passed it — Applioation for restitution if 

' can be granted bv such Court. See RESTITU- 
I TION, No. 1, 23 C.C R. 180. 

(7) S. 149 -Refusal of leave to appeal as 
pauper — Payment of Court- (ee after period of 
limitation — Date of institution of appeal, 
meaning of — Inability to raise money for pay- 
ment of Court-fee earlier if spfdoient exonse 
for delay. Bee APPEAL, No. 3, 33 Mys. O.G.R. 
216. 

, (8) 8 161. See No. 6, supra. 

(9) O. 111. rc. 1 and 4. Bee No. 12. infra, 

(10) O. IX, r. 13. See No. 12, infra. 

' (11) 0. XVXIi rr. 3 and 3— Tima granted at 

party’s request for partioulac purpose— Failure 
I to fulfil and "fresh adjournment prayed for— 
* AppeaVanod to asS for time if appearance ^thin 
p, XVII— Refusal of adjournmeut—Disposal 
of suit on pleader reporting no inetraetious 
I —Disposal one under r. 8— R. 2 inappHcable to 
vase See ADJOURNMENT. N(u C, 33 Mys, 

, 0.0. R. 997 .• ' 

' (12) 0 XVII, .n. 3 and 3, O. IX, r. IS, 
O. and 4— Plaintifl’s absence at ad- 

journed hehcing— Pleader reporting ho instcuo* 
*tions, if amounts to plaiatUX’s failure to apppv 
.•^Dismissal for default If ' 9£ppbr. Bee 
. AFPEABAHOfl. No. 1, 98 Mji* 0.0.9. V .. 
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'IHv. Pfo. Code (111 of 1911) Myiovo— (C2d.). 

(13) O. XXi, r. a— Basinomo deorla — Pjky- 
ments made oertifled >)f decree-holder— Bight 
to further payment in execution of razinama 
decree or decrees which tSat decree consolidated 

, —Judgment-debtor if may question such right 
'^thout any application *ander r. 2.*« See OBR- 
WICITB Of' PAYMBNT. 23 Mys. Q,O.R. 111. 

(14) O. XXI, r. 11 (2). See No 3, aupra* 

• (I6f O. TcCtll, r. 1 (d)— Eas pfirte decree— 
Dismissal lor default of application to set it 
aside — Appini^tion to restore such application 
alsn dismissed— Appeal if lies from latter order 
of dismissal. See APPSAli, No. 1, 23 Mys. 
f83» 

Compromise Decree. 

Razinama decree — Payment certified by 
decree-holder— Claim for further payment in 
'execution of razinama decree — Applio^ion by 
judgment debtor not to execute decree— Civ. 
Pro. Oodfl^ O. XXI, r. 2 if aflpliei* tn oase. 
Bee CERTIFICATE OF PAYMENT, 23 Mys. 

* C.GRmIU. 

Cl 

Gonilderatlon. 

Barred da^, coosideration for fresh pro- 
note — Omission to speoifioally refer to barred 
debt in later agreement — Enforceability of 
pro-note. Boo CONTRACT ACT, No. 1, 23 Mys. 
C.C.R. 181. 

Oontraot Act 

(1) B. 26, cL (3)— Barred drbf— Consideration 
for a freeh promissory nofe— Omtssion fo 
refer specifically to barred debt in later 
agreement — Enforceability, 

Where the plaintiff sued on a promissory 
oolh. the consideration for which was the 
amount due on a previoub note executed by 
the defendant, but which was barred by limita- 
tion on the dpte of the execution of the later 
note and the later agreement did not speoifioally 
refer to the barred debt : Held that the suit 
pro-note was a contract ouforoeable under S. 26, 
cl. (3) of the Indian CouLraot Act, and a speoifio 
referanoe to the barred debt in the later agree- 
ment was not necessary for the applicability of 
that section Bhsemalya v. Quruslddappa, 23 
Mys. C.O.R. 131. 

CHANDRASEKHARA AIYAR and PARAMA- 
, SIVA AIYAR, JJ. ^ 

Rs/sranrss 33 M. 169 ; 10^ Mys. ,C.C.R. 
124 B. 

(2) Ss. 38, 46 and 166— Co-Ieasors— Payment 

of ijimanis to one of several oo lessors 

if good ill laitainst the others. See LbsSOB 
AND LESSEE^ 23 Mys. C.C/.R. 148^ 

(3) 8s, 38, &t-^Offer of sfeft/ormaRcsi/ sutfss- 

tion ceirtificaie ie prodtued i^Mt^rtcondi- 
tional ofer, ^ . 

. In 1896, th« father and the paternal grana- 
'ihthec of Urn defendants, who had mortgaged 
^PMtain tend with poaaessloii for ten yli^a to 


Oantraet hot— (Ooticlndsd). 

one E, took a lease back from him for the 
same term, the mortgagees having the right 
to resume possession on failure of regular 
payment of the rent and to interest on 
arreacB. In 1903, the mortgagors executed 
a bond in favour of E for three years’ arrears , 
of rent under the lease, K then died, leaving 
a ' daughter, 0, his heir and devisee under 
his will whereby he also appointed one A, 
to be guardian of C during her minority. 0 
having died a minor without issue, the plain- 
tiff, her husband, brought two suits, one on the 
bond of 1903, and the other for rent from 1904 
to the date of suit with interest. The defend- 
ants contended that in 1906 thev offered to A 
to redeem the mortgage and to discharge tha 
amount due on the bond, provided that he wooltl 
obtain a succession oezfifioate and a guardian- 
ship oertifioate for their protection and that 
consequently their liability to pay the rent and 
the interest ceased from that date : Held that 
the offer to pay, if a anooession oertifioate 
WAS produced, could not be held to be an un- 
conditional offer aud did not operate to absolve 
the debtors from their liability to pay the rent 
and the interest on the bond. Venkata Rao 
y. Venkatesa Pandita, 23 Mys. C.C.R. 189. 
Miller, c.j. and Paramahiva Aiyab, j. 
References:-- 4 M.L.T. 436, F*; 27 B. 23, R. 

(4) 8. 45. See No. 2, supra, 

(6) 8. 67. See No. 3, supra, 

(6) 8. 165 Sec No. 2, supra, 

Conrt-feei. 

Court-fee — Whether ad valorem fee is payable 
on relief for interest after suit- of * 
objections, * 

A smii for the recovery of jewels deposited by 
the plaintiff with the defendant, or, in the 
alternative, for the value thereof, was decreed as 
prayed in the pUint, and the defendant appeal- 
ed against the decree, The plaintiff-respondent 
filed A memoilAndum of objections, urging that 
the Court ought to have directed the defendant 
to pay interest on the amount awarded by way 
of alternative relief and paid a Court-fee of two 
rupees on the ground that bJf objection was 
only as to the form of the decree : held that the 
memorandum was sufficiently Hamped. 
furayya v. Sundaraianl, 23 ^ya. C.O.R. 211. 

, Filler, c j. and Hubein, j. 

Beierenees : — 43 0. 650 ; 17 B. 41, -F. 

Couft Feel Regulation (III of 1900}. 

fl) S. 4, cl. ^—Mortgage— Separate and dis- 
tinet part of the mortgaged property already 
redeetmed with the consent of the mortgagee 
Suit lor redemption of the remainder--^ 
CoutUfee payable on the balance. 

Where a separate and distinct part of the 
mortgaged property had been, with the oonsent 
dt the mortgagee, already redeemed and the^ 
tyXJXptiftened to redeem the remaindec and'paid* 
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Court Feet Regulation (111 of 1900)— (CZ<2.).^ 

a Couzt-fee oaloulated oa the balance due, after 
deducting from the original principal mortgage- 
money the amount'already paid by him for the 
redemption of the part already redeemed : 
Held that the Court-fee so oaloulated satisfied 
the provisions of S. 4, ol. 9 of the Court Fees 
Regulation, and was suifioient. Sldde Gowda v. 
Dodda Channe Gowda, 33 Mys. C.C.R. 86. , 
Miller, o.j< and Chandrasekhara 

AIYAR, J. 

Rs/arences .—6 B. 334 ; 8 A. 488, F. 

(3) S. 4, sub- 8, (iv), cl. (e), 8eh II, No, 11, 
cl. {6)— Specific Belief Act (I of 1877). 
Ss, 89 and 43— Sutf for cancellation of 
a deed of rsleoss— Basis of valuation foe 
the purpose of Court-fee. 

Held, by a majority of the Full 'Cenoh 
(Paramaeiva Atyar, J. dissenting) that the 
Court-fee payable on the plaint, in a oaee in 
which the plaintiff asks for the canoellation of 
a deed of release, whioh he alleges was obtain- 
ed from him by fraud, is on the amount is 
whioh the relief sought is valued in the plaint 
under S. 4, sub-S- (iv), ol. (o) of the Court Fees 
Regulation, and that the valuation placed 
by the plaintiff on the relief sought must be 
accepted and oannot be revised by the Court. 

Per Miller, C*J.— though the * declaratory 
decree ’ of 8. 43 is not the same thing as the 
adjudication under 8. 39 of the Specific Belief 
Act, it does not follow that the latter adjudica- 
tion is not also a declaratory decree. 

Per Chofidrasekhara Aiyar,J, — Every suit 
under 8. 89 of the Specific Relief Aot is a suit 
to have it ** adjudged that a particular instru- 
ment is void or voidable and for an order (con- 
sequent upon such adjudication) that the 
instrument be delivered up and cancelled ,* it is, 
tl^erefore, a suit for a '* declaration and for 
applopriate “consequential relief’* and must 
be valsied accordingly. 

Held by Paramassva Iyer, J., that a suit for 
the cancellation of an instrument under 8. 89 
of Chap. V of the Specific Relief Aot stands 
in a category by itself and is altogether distinct 
from a suit for a declaratory deqree and conse- 
quential relief under 8. 43, Chap, VI, and 
should.'as such, be valued asper ol. (6), Art. 11, 
Boh. II of the Court Free Regulation, the 
relief sought bging incapable per se of valua- 
tion. Patt'a Raifianna V. ShaobhogScihanoa, 
33 Mys«O.C.R. 197 (P. B.). 

Miller, c.j., Chandrasekhara AiYAigt. 

and PABitMASlVA AlYAB, JJ. 

References — 27 M» 480 ; 38 M, 932 ; IS^Mys. 
C-O.R F , 

(3) 8. 4, sub S. V (B)— “Garden,’* Meaning 
of— Test for determining whether suit property 
is garden. Sea Hindu Law (Alienation), 
No. 1, 33 Mys. O.O.R 250. 

jCroH ObJeotloBi. 

Decree for recovery of jewels deposited by 
plaintiff or in the alternative for their Value- 
Appeal by delendant^ObjeotioDB by plaintiff 


OroBB ObJeotlouB— (Conefttded). 

stating that interest on alternativa relief ought 
to ^lave been given— Opurt -fee on such objeo* 

* tioDS— Objection if ohly relates to form of 
decree. See OoUBT-FBBSi No. 1. 23 Hye. 
O.C.R 311, 

Damages. 

f 

Claim for reasonable interestT by way of 
damages on money recoverable in Small Causes 
Oourii— Jnrisdiotion of such Court to entertain 
claim. See SMALL CAUSES COURT (JUBIS^ 
DICTION OF). No. 1. 33 Mys. G.GrJt. 814. 

Declaratory Deoree. 

Suits both under S. 39 and* ‘Bk 42 of 
Speoifio Relief Aot if come under category ui— 
Declaratory deoree and adjudication, DiStino- 
tioD between— Suit for canoellation of deed of 
release on ground of frand. Nature of. See 
Cour^Fbbs Regulation (111 of 1900), 
No. 3, 33 Mys. O.O.R. 197- 

Devadaya Unonfranehlied Inam. ^ 

' Jurisdiction of Civil Courts to direct who ia 
to oe put in possession of. See JUBISDIOTION 
(OF Civil Courts), No. i, 33 Mys. O.O.R. 
39. 

DiBmiBsal for Default. 

(1) Civ. Pro. Code, 0- XXI, t. 97, S- 141— 
Dismissal of application for Bub* 

sequent application for rosier d^tion^Main* 
tainability* 

Where an application of the *petitioner, 
under O. XXI, r. 97 of the Civ. Pro. Code 
oomplaining of lesistaure on the part of the 
opponent in the cooree of the delivery of certain 
property decreed in hie favour, was dismissed 
for default, and a subsequent application for 
the restoration of the former one to file was 
also rejected as not being maintainable : Held 
that, iDasmuoh as the application presented 
under O. XXI, r. 97, was disposed ofc under 
O. XXI, r. 99 of the Civ. Pro. Code, the pro- 
oeedings instituted were in the nature of the 
original proceedings and that consequently the 
subsequent application of the petitioner was 
raaintaiDable, 8. 141, Civ. Pro. Code, being 
applicable to the case. Munlyappa y. KaBim 
Khan, 33 Mys. C O.B. 164. 

HUSEIN, J. 

References 38 M. 199, F.: 6 Mys. O.O.R. 
119 ; 21 Mys C.O.R. 64 ; 13 C.L. J. 6 ; 13 O.L. 
532 ; 19 C.W N 758 ; 41 C. 1 ; 17 A. 106, R. 

• (S) PJx pdrte debtee. Application to set aside, 

Dismissal for default of —Subsequent applica- 
tion to resloce original one also dismissed— 
Appeal if lies against latter order.* ,l^e A^^AL, 
No. 1, 23 Mys. O.C.R. 163. ' 

Evidenco Act. 

^1— Suit te ^ recover .from inamdar’s 
hadim assessment at settlement rate— 

.Plea of liability to pay only smaller rent under 
unregietered agreement effecting abatement oS 
rent— Agreement if admiieible in evidenoe*— 



•1185 


DIOBBI OF*OABBB. 


USA 


Bvld0iio6 Aet->(C0ncii«2Mi). 

OmI MiteeiaeM to antie efiaot allegad to be 
prior in date to unwgistorod agreen)<'nt*' if 
admimibU m evidence. S«e MTSOBB LAND 
BBTBNOB CODB, No 1,t23 H;s. 0 O.R. 300. 

• 

'*sj|xeoatlon^of Decree. • 

Tl) Lxmitakon—Wi6iliapvlu:ition--Gw. Pio» 
Code S Appeal — Jurisdiction to revive 

proceedtnQS dismissed by an order not 
appeafftl^om as a consequence of the 

* rever}its{on appeal of another order, 

Ao applioamn, which is not in substaDoe one 
to uiitiato ex^ution of a decree, but wbioh is 
^merely ^qcyillacy to, and praying for, the 

* oor api ftton of prooeedinga initiatod by a pre- 
vious ezeoution application is not a 'fresh 
application^ within the meaning* of 8. 4l9 (1) 
of the Oiv. Pro. Code, and is not barred by 
time, although made more than twelve years 
•after the date of the docceOa if the completion 
of the proceedings has not been delayed owing 

* to any fault of the decret-holder* 

WHbre two ipplicaliona for execution wcie 

* dismis'jed by tbo Di tnet Judge, in ooi «>r- 

quenoo of« an objociiou rsi^bd ugiinst tie 
ezeoution bv a 'rom the jaogmcot- 

debtor n^d^Vscellanoous application, iiid, on 
appeal frnn oidor jn the riisoclUnc us 
appllottion objection was ovenuled, i>na 
thereupon ,ibe*D«etMot Judge reptored both tie 
ag£hbation4'f( r exeout on ♦o hi* file, alth^mgh 

“’"no appp/^ wa-i preforred expressly fj-om too 
orders dHmi&sing th^m it wis h'‘ld that he 
had jurisdiotiou to do so. Shankav R&o v. 
PadmaraJ Pandit. 23 Myp. C.O B. 55. 

Miller, o.j and P\ramasiva iyisr, t. 
References 26 M L J. 83 , 22 M L J 139 . 
18 A 482 , 33 617 ; 12 M L J 24 , it M. 

71 ; 7 led Cas 707 ; 27 A. ; 2 Pkt L J. 
116 ; 18 Mys C 124 , 22 Mys. OCR 1, R, 

(2) Submission to ihn yi» isdictioti of a Foreign 
Court — Botnbay High Court Riih s~Rx 
pute order under r 8l6 agm^tta non 
resident foreigner- Whether subfni^Gio^ to 
jurisdiction for purposes of trial of mit can 
6e regarded as submission in a subsequent 
proceeding under r. B\b—Exicutton in 
Mysore 

Where the High Court of Bombay made an ex 
parte oeder, under r. 616 ot its Rules, direoting 
two persons, S and G, to pay tbair solicitor a 
certain sum of money due to him for coeta in ^ 
ourred on tbcir behalf la a.euA mthqHmh^ 
OoUft, in which they were defendams, and &e 
High Court treating their order as equivalent 
to a deoree for pioney transferred it f^ execu- 
tion flNtfjvsour: * ^ 

Held thK^Una^uch as the « prooeedsng 
under r. 816 oT^he Bombay High Court 
Rules, was not a piooeeding ^ AMs 
suit, the submission of 8* andC^J#*^he 
jurisdiotion of the Court for thf^purpese of 
the trial of the suit could not be regarded ash* 
inbmieeion in the subeequent proceeding under 
r. 816 and that, therefore, the order passed*. 

78 


E|eoatlon of Deoree— (Ooneluded). 

by the Bombay High Courjk against a non* 
Tesideot foreigner, who did^not enbmit to its 
jurisdiotion, could not be treated by the 
Mysore Courts as a deoree oapable of ezeoution, 
Bubbasetty y* Nano HarmaeJI and Oo., 28 
Mys. t) O.R 247. 

Miller, o.j. and OHandra8BKHaba 
I Iter, i. 

f3) Foreign Court^-^Execulion of decree^ 
Whether Court ot Disitsei Judge, Civil and 
Military Station, Bangalore, is foreign 
Court for purposes of execution. 

The Courts of the Civil and Military Station 
of Bangalore are as muoh foreign Courts, iu the 
matter of the exeoullou of their deoreee in 
Mysore, as any other Court in British India 
establiBbed by the authority of the Governor- 
General in Council, and the fact that they 
exercise jurisdiction on Mysore ground does not 
make any difference. 

The petitioner obtained an ex parte decree in 
tie Court of the District Judge of the Civil and 
Military Station, Bangalore, against the oppo- 
nent, a resident of Kunigal, Tumkur Dietriot, 
nd applied for its execution in the First 
Muosifi’s Court, Tumkur. The application 
was dibrniBsed on the ground that the decree 
fought to be executed was made by a foreign 
Court against a non-resident foreigner, who had 
not submitted to its jurisdiotion and as each 
was lucctpablo of execution in the Mysore terri- 
tory 

Held that the order of dismissal was right. 
Abdul Rarack Sab y. Beenlah, 23 Mys. 0.0 R. 

29J. 

MILLER, C.T and FARAMASIVA ITBB, J. 

(4) Application for rateable distribution 
eo.it Auung all particulars required for applica- 
tion for executioa'— Separate execution apphclA- 
tiou if also necessary for claiming^ such 
distribution Sen RATEABLE DlSTRIBUTIOR, 
2J Mys OCR 170. 

(6) ' Sale on the spot,’ demanded by judg- 
ment debtor-- Property to be sold in village in 
which it is atti>ched — Sale liable to bo set aside 
for omission See SETTIRQ ASIDE BALE, 
23 Mys. 0 C.R. 322. 

Foreign Court. ^ 

U) Xx parte order by Bomb*ay High Court 
under r. 816 of its rules against non-r^iident 
foroignnr— Submission to jurisdiotiop of suoh 
^gh Court for purposes of trial of suit If sub- 
mi86i»D in subsequent prooeeding ending in ex 
parte order*— Suoh order if may be» executed 
in Mysore. See EXECUTION OF DEOREE, 
No. 2, 23 Mys. O.G.B. 247. 

(2) Ex parte deoree by Court of Dietriot 
Judge of Civil and Military Station of 
Bangalore against resident of Tnmkur District 
— Application for ezeoution instituted in 
Tumkur Mnnsif's Court— Deoree incapable of 
ezeoution in Mysore Courts as made by foreign 
Court against non-resident foreigner. See 
Execution of Decree, Ko. 3, 33 ICye. 
299. 
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Oaardlao sd ^ 

Oin. Pro, OodOi Reg. Ill of l911-*Gattnlia"i 
ftd litem to aseortam tuiUingnesi 
of proponed guardian to serve-- Omission to 
record order of appoinlt?ient--Ille(jal\ti . 

Where, oq the death of the defendaDt. during 
the pandeooy of a suit, hia miMor son? were 
brought on the record, and their mother, v^hom 
the plaintiff proposed as their guardian ad liteKi^ 
was served with a notice to state if she had aiSy 
objection but made no reply, and the Caurt, 
without recording any order appointing her aR 
guardian, issued to her a notice of the suit and 
prooeeded to hear the case ex parte on her 
failure to appear on the date of hearing and 
passed a decree : 

Held that the omission to record the order 
of appointment, as well as the failure to ascci- 
tain from the proposed gnardinn her wi]lingne‘<<» 
to serve as such, were illegalitied which 
rendered all prooeedings subsequent to the 
death of the defendant null and void as against 
bis 'minor sons. Ohannavirappa v. 
panna. 33 Mys O.G.B. 313. ^ 

Miller, g.j. and Paramasiva aiyar, j. 

Reference : — 13 Mys. C.G.R. 68, Distg l. 

Guardian and Minor. 

(11 Protnissofp note — Note taken in name of 
minor bp mother as guardian— Suit bp 
minor’^MaintainahiUty--* Bolder of the 
note.' 

A minor is entitled to maintain a 3Uit 
Upon a prcmis?ory note, which mentions 
him as the person whose money has be^rt 
borrowed, and which is executed in favour of 
bis mother, not in her owa Urime, but as his 
gnardian. Thimmappa v. Avanuappa. 23 
Mys. G.G.R. 161. 

• ^HANDRASKKHARA AIYAR and PARAMA- 
glVA AITAR. JJ. 

References',-^^ M. SO.) ; 33 M. 115, Dist, 

(3) Mortgage by mother as guardian of 
minor owner— Death of miuor before attiining 
majority — Mother as next heir under Hindu 
Law admitting mortgage — Suit 'by separated 
half brother of minor to n:-t. <$6ide mortaapio— 
Maintainability. See HINDU Law (Hever- 
aiONEBS), 3d Mys. C.C R 89. 

Hladu Law- 

1.— ALIENATION. 

3. — JOINT Eamilt Property. * 

8.— Partition. « 

4. — R B,VEHS10NBBB . 

Widow. 

1.— Alienation. 

law — Joint family — Moftgrge 
decree against father — Sons not vmde 
parties to the euU-^Sale and purchase %r 
emeeution by mortgagee deeree-huldet 
Suit for poaseesion — Right of sons to redeem 
after eaU-^Oourt Wees Reg. (Ill of 19.00), 
4. sub-R. V (B)— * Qarden^' mranitfg 

, explained, ( ^ 


Hindu Law ^{Oonfinuedy. 

— 1,— Alienation —(Cdncftfdrdf.' 

X Plaintiff, a mottgagijd, who had purchased 
the mc'ctgaged proper^ty in Gourt-aale conse- 
quent on his Buib on hjs mortgage, sued for the 
recover, of ^uo .'session of the propertY from the 
niortpaqorVj sons, th*Q fourth and the fiftB 
defendants, neither of whom had been madcT a 
party tu Huit on the mortgage. The fourth 
doiondant was an infant at the timo of the 
instltiUlirn of the uif, and tb&xiruu' wae borq 
after tbo dcor^o but before the sale JL,at neither 
of th-m had been born at the/.^-te of , the 
mortgage. 

Tbo fourth and the fifth defendants contend- 
ed th.'kl thotc right to redeem was aotcxf.uguish-^ * 
ed by the decree p.ASsed against their f^iher, 
luamnucb as they acquired by birth a vested 
intfre<^t in the equity of redemption which 
thoii* f»«bfir held after the mortgage. 

ift/d, by the Full liench, that neither of the, 
defijudant^ four and five was entitled to an 
opportuni'y to roderm the plaintiff's mortgage 
lu the present suit, ina.HUiueh as uiho , hatter 
.icq aired his interest only after the decree in 
tuo liiortgage suit and w.i.j cr nscquently* bound 
by it, and the former, in the absence of 
aiiv ailepatiou of fraud, collusion (V negligmoe 
on the part of hiH father, wai ‘’substaxibially 
repre<;eLitcd by him in»Iilu mortgage suit. 

b/ the Divihiori Bonoh>.m the same 
c.i'jC on a qurtlion of Courfc-fca^' that » the 
question whether the property surd>ifl or is 
a * g irden,' within the meaning of tbo Court 
PVh Regnlalion, does not depend on ihe class 
of mout fixed upon ir. in the books of tbo 
Revenue Dopnrtment, but rn whether it is a 
'garlen ’ wnbui ihc ordinary meaning of that 
wurd. Keshavainurthi y. Krlihnappa, 33 
Mys. C.e.R. 250 (F.B ). 

Miller, c.j., Paramasiva Iter and 

HUSEIN, .JJ, 

References in) 17 Mys. G.G.R. 7 ; 34 B. 
130 ; 21 M.L.J. 008 ; 28 r. 517 ; 27 C. 734 ; 
16 O.W.N. 1019 ; 9 M. 34.3 (F.B.) f 4 M. 1 fP.B.) ; 
21 M 222 ; 22 M 207 ; 22 M. 372 ; 5 C. 148 
(171) 'P.C 1 ;9M>^ C.G.R. 43; 16 Mys. G.G.R. 
233 ; 21 C.VV N. 608 (P.C.) ; 33 A. 7 (13) ; 32 
M.L J. 133 (P.O.; ; 16 G. 70 (P C.) ; 33 A. 272 
(P.O.) ; 36 A. dH3 (P C.) : 41 0. 727 ; 37 lad. 
CaK 8.^3 It. (b) I Mys. G.G.R. 28; 3 Mys. 
O.C.K. 102 ; 17 Mys. C.G.R. 82, Ref. to. 

— 2.— Joint Family Property. 

Joint famiVy qovrned by Mitakshara-^ 

* W/ietkefi^ acquisition by memh^irs of a jutnf 
. f amity through joint labour hut without 
the kid of any ancestral nucleus is joint 
family property — InteiftioSkp’Svh'^iiqiiwnt 
^ parlf lion— Right of the son^i 2 y '^acquirers 
borv^suJsequcni to parittiu . to take a vested 
^ intf,istm their father' s shares^ 
ir« brotbd^H, who formed members of 

a joint iTiffvi'y, acquired certain property 
through their joint labour but without the aid^ 
of any ancestral nuolaus. The property WM 
•subsequently partitioned amoug tJiem, and B 
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Htatlu l.»W—(0oulv^d), *" I Hindu Lmw-'iOotwUidtdW 

•— H.— Joln^ Family Property— (OanoJttdaof — i.— Seyeralooeri— (OoMlutbij. 

sold his share withoifUneoasdity to defond^ntfi^^ a st, where the heir in poa^sion did not ohootl 
1 and 2. PlairtifF, the undivided son of to act or was precluded from acting by the 


1 and 2. PlairtifF, the undivided son of B,^ 
who was born after the [Fartition, ocntcpted 
sale and •^olaimed iha? 11 e pr'ip^rtj jointly 
Acquired by hib lather atid his ui w»b joi 
faenily pro|^erty and that cor]<^c.qui ntly ho 
acquired a vested interest at his b«rtu in lue 
portion th it fell to hia fafhe a Mbate. The 
defendaniMoil^nded that (1) the prcneriy w\b 
'not joins^amily property and (fl tbit, os the 
plaintiff IraL not been born at the *imc c tno 
partition, h^^d not acquire any interest in the 
property by birth. Held chan, in the absence 
• ^of any^iog to suggest that the brothti agreed 
toSie ro t'he property as co nynors, ot*iQri%»c^ 
than as a joint fimily, it wis joint fomily pro 
party, in whioh the sons of tno acqairers 
obtained an intorest by birth and (i) Inc cnoum 
stance that the plaintiff hoid not been Lorn at 
"the time of the partition did not m^iko any 
difference, as partition h'xd not tho effect of 
divoiqting ^hu d /idod sni^o in 'tho hands rf B 
of its oharaotor of joint fiiAdy property as 
beuween him anu hiu a me Baaappa v. 
Halappa,*2:l Myq. U G K 73. 

Mll iLHit. O J and LUANDPASt KUARA 


27 Ai iOO 


References f 2D M J J » f5 11), 0 
B, 438, Dis^ 7 Ind. Gu 1^0 U V iOO 
(313). ii, Itr 

8 —iUittitlon 

Mitalcbhhra joint fimilj - Amuis tioi* hj 
members of j lut famny th ough jcint lilour 
but without aid of ancoblrnl uudeu-a ii joint 
family properly ^Bubsiqueut p irtiLiun —Bight 
of sons of acquirers born aftei paiu lou to take 
vested luterfsl in laihet b si arcs S o HiMJU 

Law (Joint Family rKoiLKi^), 2i Mjs 
CO.R 73. 

—4,— Reverilonen 

Alienation by tno^htf as qmodi'iu / wn ot 
ownci-~Dtath of minor befofe attains q 
VI ijoi tly— Suit by presumptive revuruoru 
to set a^iae alienation - Ma%n*aviaQ Iity — 
Specific Relief Act, S 12 
Where the mothe r cl mu r ov nei of 
immoveable property executed, gu«riiia ou 
his behalf, a mortgac'e of a portion of ‘-aoh pi i 
perty,,and on tho death of the minor w.th ut 
having attained majority, nucoeeaed h.m is 
his hoir under the Hindu Law aid idmit 
the mortgage lleldt by the iffajontj^rf tn^ 
Fulk Bench (the Chief Judgc*aisse}mn7) thfT7 
suit was not maintainable ou the pirt of tl|9 
minor’s separated balLbiotber, olaYning as 
prekftfcg^tivtyyveii^ioneE entitled to silpoeed on 
the deatfiiHi(is step mother, to set Joido^thb 
mortgage as flMfTg been made wflLhoat ut ces 
Bity. • 1 i ^ 

Held, by the Chief Judges that thojl^ili^ to '' 
'avoid the guardian’s act did uot^Hl^with the 
minor but vested on his death in his ropresel:i« 
tative, and that the plaintiff Ixad sufflcient in 


la 9t tha^ the voidable alienation was mads bf 
tho ^eir herbelf as guaidmn. 

Per Chandiasekhara Aiyar, J —A revexsionsi 
hAH no right id question an alienation made 
csirmg the lifetime of the full owner, the title 
01 tho alienee is not derived from the bolder dl 
iho limited interest or life tenant, and there 
can, in such a ease, be no reversionaty interests 
t hit could be affected by the alienation. Even 
if the right of avoiding an alienation made od 
behalf of a minor by his guardian be not a 
personal right which dies with the minor, it 
can only be rzeicieed, — where the full ownst 
baq died during minority or without havin|| 
ratified the act of the guardian — by the legal 
representative of tho minor, that is, the person 
entitled to suooeed to the property on his death, 
and not by i person who has merely a oontkn- 
l^ont lutorest therein as reversioner. 

Per Paramasiva Aiyar, J . — Having regard 
to the spirit of the Hindu Law, it may be held 
bbab tho right of oleoliou, which the law gives 
% minor in virtue of his minority, must be 
treated as a personal right with tefetenoe to 
the m^iely voidable transaotions of a parent- 
guiiiicvD whom tho Sruti enjoins on him to 
rtgird as bis Gid, and such a tight may not 
suLvno to bis heir, if tho minor dies before 
III ill lug oi ijority or ezcroising his eleotion* 
Lvcii issuming that the right so survives, it 
shruid be confined only to the heir-at-laW 
01 titled to tike the estate immediately on the 
delta of I he minor. Navail v. Bovappa, 38 
Alys C d B b9 (F B ). 

MiLLRB, C r., ( HANDBASEEHABA AITAB 
aud P\BAMAbl\A AlYAB, JJ. « 

Refeicnce- - SO B 164 , 30 M. 195 ; iSQnd. 
Caq. blO , 1 C W N 646 ; 30 A. 497# 36 A. 
3^6, J8 0 2D9 (263), R 

- 5.— Widow. * 

Mortf-t^c b> mithcE as guardian of minotf 
oi^tur— Ueath of miuor before attaining major- 
1 y— Mother as next heir under Hindu LaW ^ 
idmnt ng matgage — Suit by separated half- 
hr tbor of minor to set aside moEtgage-<->* 
Muctainibility Bee UlNDU%AW (R&TBB«^ 
slOMiRS^2> Mys C C.R 89. 

Jgiolvency Regulation (YI of»1911). 

S «10, cl (3)— Joint decree’- Insolvency of 
some cf the decroe^koldtra—’Baffinent in 
satisfaction of the decree to the insoVoeni 
deciie holders with knowledge of the insei* 
vency-’-SlffeeU 

A decree, which R bad obtained against G 
and K aqd executed, was reversed on appeal 
by the Chief Court, with the result that R had 
to restore to G and K some of the prooeods 
cf the ezQoutioni In full batisfaotion of hia 
oblieatiODS to G under the decree, R paid a 
si^pxiVf money, after his death, to three persons, 


tersat to support a snit to avoid the guardian’s^ I his jpgal representatives, oi whom two bad been 
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iBMlvMoy Bagola^on (VI of 1911)— 

adjadged inaolventit nearly year before 
decree of the OhieV Court waa passed. Whofi^ 
the three representsi^iveB applied to the Court to 
eertify eatiBfaotion of the decree so far as they 
were oonoerned, S, the representative of K, 
objected, oontending inter alia that, owjpg to 
the iniolvenoy of two of them, the payment 
could not be accepted as a satisfaction of the 
decree : Beld that, so far as the insolvents we/ e 
oonoerned, the objection waa valid, inasmuch as, 
immediately after passing of the decree of the 
Chief Court, the benefit of it vested in the 
Court under 6. 16 (3) of the Insolvency 
Begulation, and consequently the money paid 
to the insolvents oould not be treated as money 
going in discharge of a decree, the tight to 
execute which had passed from thorn before 
the payment was made. 

Beld, further, that, so far as the third 
representative was oonoerned, the judgment- 
debtor was entitled to a certificate of satisfaction 
to the extent of his interest m the decree, as, at 
the date of the payment, the right to execute 
the decree was vested in himself. Ramappa 
V. Rama Rao, 23 Mys. C.O.R. 121. 

Miller, c j. and PARAividbivA aitar, j. 

Intereit. 

(1) Tender of mortgage money-^Ofier to pay 
money on production of Succession Oertifi'«ato 
with offer to redeem mortgage --Ofior not Un- 
conditional-Liability to pay interest not 
suspended by such offer. See CONTRACT ACT, 
Bo. 8f 23 Mys. C.C.R. 139. 

(2) Deeres for recovery of jewels deposiied by 
plaintifi or in the alternative lor their value— 
Appeal by defendant — Objections by plaintiff 
stating that interest on alternative relief ought 
to have been given — Court-fee on such objec 
tions— Objection if only relates to form o£ 
decree.* Bee GOUBT-i^ees, 23 lays. O.G.R. 

an. 

• (b) Claim for reasonable inierecit by way of 
damages on money recoverable in Small Causes 
Court— Jurisdiotion of such Court to entert tin 
claim. Bee SMALL Causes Court (Jurib- 
DIOTIOR OF), 23 Mys. G.Q.R. 311. 

Jolot Deeritc. • 

Io8olv3noy of some of several decree-holders 
—Payment in ^atiefaction of decree to 
insolvents with knowledge of insolvent — ' 
Payment how far discharge of debt dde by 
ludgmonrdbbtor. Sea INSOLVENC V* Regula- 
TXOR (VI OF 1911), 23 Mys. O.O.R. 121. 

JurlidlotloD— (Of OlvU Courts). 

Davadaya unenfranchind ioam— Jurisdtefion 
ofOiwil OourU to declare a title to the inam 
other than that of the inamdar^Oiv. Pro . . 
Cods. R. 11. Expl. II— Res judicata. 

A village, which originally belonged to«tba 
plainilfi’s ancestors, was endowed by then# tot a 
muU for the performance of certain serv^m 


INDBZ, 1918. 1199. 

Juriitiictlon— (0/ Civil Courts)— (Oonsiudsd) 

At the inam settlement, the tgam was oon- 
fitiued to the mutt, the settlement being made 
xwiih the 1st defendant/ who died after suit, 
whereby ho was to onjqy the tnamso long as he 
performed the services /or which it was granted. 
T.he plaintiff claimed a sixty -sixth portion of 
the entire village on ibe ground that it wa^ 
divided into eleven vritiie, of which the miltt 
bad alienated to the plaintifi'a anoeitors three 
vriitts and that ho waa entitled to a sixth part 
cfthothiea vriltis. • 

In support of his olaim, the plai^flf alleged 
(1) that the Oourta had decided;^ previous 
oases that the plaintiff’s predeoer^ors had rights 
to possession of portions of the tnqm ^against 
the 1st defendant and that the latter &«d 913 b- ^ 
mi tied to them ; (2) that the former decisions, 
as between the parties, should be given effect to 
as neither the Government nor the mult bad 
intervened till then ; (3) that, in the present 

suic, the Court waa not competent to enter into 
the question of jurisdiction inasmuch as the 
let defendant, who might and ought to have 
raised that question in the former tdiii,* had 
failed to do so. 

Held, (1) that the Civil Courts had* no' juris- 
diction to divide a devadaya unenfranchised 
tnam into shatbs among dmputjv o.o'^laicniDg 
title therolo ; (i) that the fact that the first 
defendant had submitted to ^the previous 
deoUivUS could nji confer on the • o ’tt a juris- 
diction, which no Court in the &uato could 
exercise ; (3) that the Civil Courts were if5t 
entitled to usurp jaiisdir>tion, inereiy because 
of the possibility Ibat the Government or 
the mult might not c^re to interfere to 
prevent the eiifurcement of their decree, and 
(4) that iL IB only whore the defence, which 
ought to have been raised but was not raised, 
would have affected the finding on an issue 
actually decided that it can bi held that 
the decision denara by rc'ibon of Expl. II 
to 8. 11 of tbe Code of Civil Procedure, the 
raising of the omitted defence in a sub- 
sequent suit, and that, <be question of jurisdic- 
tion not hiivp g been decided lU Ihe former suit, 
it was open to the Court to decide it in tbe 
present suit. Guvavayachar v. Yljayendva 
Rao. Mys. C.C.R. 39. 

MILLER. C J, and PARAMABIVA lYER, J. 

References : — 12 Mys. C.C.R. 267 ; 22 Mys, 
C.C.R. 60, R. 

^«J.and Acquisition Regulation (Yfl of 1891). * 

itiqumtioSi bp Sluntchpabty of agricultural 

land ^or building pur poses-’ Mode of valu- 
' aitonl 

Tbe Bslagalore City Mauici^alii^.' acqvMd a 
{fieoQ of ]|tnd belonging to a mfitt, of 

which tb) claimants were thh ^*anagers. The 
M^ioiwdify awarded oompensation at Rs. 300 
peiri.J:>n the forcing that the land acquired 
was agci^Aiscal land. The claimants oon* 
tohded that, although il was agriculturai land, 
it was best suited for tbe ereotlon of buildings* 
-thereon and that, inasmuch as it was acquired 
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C - 

Land Aoqahitidn. Ito^olatlon (Yll ot'isgi) 

(Oonetwitd), _ 1/(1) 8' 6— Rajeotion of_ap^Iioation lot leavd 

Be. jAo 


OIOB8T OfiVOAB&B. 

Limltatloii hegalatlon (IVLof 1911). 


by the Manioipaiity for that vecy' pur|icBe. 


oompensation should tfc^. awarded on that fooVj Oourt-fee after limitation 4(»iod — Inability to 


o appeal as pauper—Pa^ent of neoesaary 


log: , 

Heidf that the Court .•in such oases, has to 
^Aod out toe market value of the l^nd at tlje 
date of the Nutifioation of its aoquisition and 
that, in the ^bsonoe of anything to show that it 
had before acquisition acquired a speoial value 
as bqildiitg^^d. it oannot be valued on the 
-baeic^of prioee at whioh porUons of it were 
BUbiequeuM’ sold, as building lota. Subba Rao 
y. Deiada^wda Baiappa, 33 Mys. G.G.R. 
199. ^ 

^ MJ LtAB. G.J. and Pauamasiva Aivar, j. 

Landlord and Tenant. 

Inamdar of village where survey settle- 
^ moot introduced after grant^Suit to recover 
* assessment at settlement r^ite fron! kadim 
tenant—Superior holder if bound to get it 
oon^ppe^ against eaob tcnTfit by suit in 
Revenue Court before suing in Civil Court — 
Plea of written lease at lower rate of rent but 
unregistefed — Agreement invalid for want of 
' f egistra tioTLr- Oral agreement prior to such lease 
if mfy USpiSYod. Bee MYSORE Land REVE- 
NUE CODE, JJo. 1, 23 Mys. C.C.R. 290. 


Ltasa^Co lessors^ WheOier payment ot rent 
to one of (wo co lebso^'i is a 
go^ payment as against the other -^Indian 
Contract Act, Ss, 38, 45 and 165. 

Where the plaintifi, who, along with the 
third defendant, had let the land to the first 
and second defendants, sued the tenants for the 
rent, making bis oo-lossor a defendant as be 
refused to join as plaintifi, and the tenants 
pleaded payment to the third defendant, who 
admitted that ho had received the whole rent ; 
Held that, in the absence of proof of an 
agreement between the oo* lessors that the rent 
paid shall be held by them jointly each being 
owner of the whole, or of a mutual grant of 
authority between them to receive the rent, 
the tenants, by payment to the third defendant, 
were not discharged from their liability to pay 
the rent to the plaintifi and that the plaintifif 
was ejititled to one- half of the rent, the shares 
being presumed to be equal, in the absence of 
anything to show that they were unequal. 


i l48. 
EKHAEV^ 


Ueldf further, that the pmvisio^f &k IQ^f 
th^ Indian Contract Act, oannot oe extended 
by analogy to tbe case of joint lessorf. llaiaAe 
Oo)gda V. Lljig^ppa, 23 Mya. C.C ' 

Ml£fK^^ O J. and 

Biferencea:--!! fi H.C.R. 106; 3AM. ^4 
20 M. 461, Not Steeds*v» Rfseds 
6.0. 687; 19 Ind. Cas. 866, v. 

JCelaall. 7 M. and W. 264-66 B.R. 707, cofisi. 
^ dared ; 20 M.L J. 709 ; 26 A. 166 ; 2T B. 890 
iB92) ; 19 0, 786, B. y • . 


raise money tot payment of Court-fee earlier 
if sufficient excuse for delay — Date of institu- 
tion^ of appeal, meaning of. Bee AFPBAIi, 
Nb2, 28 Mys. C.C.R. 216. 

I (2) Bb. 20, 21 — Suit on pro-note— Pact- pay- 
ment by duly authorised agent, what is not— 
Lawful guardian. See AOENOWLBDGMBNX 
OF Liability, 28 Mys. G.G.R. 267 (pule 
page 10, Bupra), 

(3) S. 21. See No. 2, supra. 

(4) Applicability to wills — Begiatration — 
Knowledge of contents immaterial. 

Art. 92 of the Limitation Regulation is 
applicable to tbe case of any instrument, 
testamentary or non-testamentary, whioh is 
registered and which the plaintifi seeks to have 
declared a forgery. The three years, wl^ioh it 
•allows for filing a suit is from the time " when 
the registration becomes known to the plaint- 
ifi,*’ that is to say, the factum of registration, 
and not necessarily tbe contents n{ the 
instrument. Ohowdlah y. Ramanna, 23 Mys. 
C.C.R. 293. 

CHANDRASEKHARA lYER and PARAMA- 
SIVA lYER, JJ. 

References *23 C. 1 (10) (P.C.), B.; 20 Mys. 
C.C.R. 211, Appl, 

(5) Arts. 113, 120— Suit to enforce terms 
of award partly void and partly valid— Enfocoe- 
ability of valid portion— Suit td enforce award 
if one to enforce specific performance of con- 
tract — Actiole applicable to suit. Bee ARBITRA- 
TION, No. 1, 23 Mys. C.C.R. 71. 

(6) Art. 120. Bee No. 6, supra. ^ 

(7) Art. 144 — Adverse possession as fietween 
oo-heirs— Long abetenlion from intoc/erenoe 
with enjoyment of property by others u^er 
tbe belief that the property was tbeirsf if 
evidence that their possession is adverse. Bee 
A DVERSB FebSESBION, 23 MyS. C.C.R. 46. 

Mahomedan Law— Gift- 

Gift of musha — Gift divisible but 
undivided immoveable property wnose profits 
donor bad shared as a co-owner —•Gift if 
valid. See ADVERSE POSSESSION, 23 Mys. 
".C.R. 45. 

HoAgage^ 

1. — REDEMPTION. 

2. — BVBROQATION. 

1.— Redemption. 

(1) Mortgage — Bedemption^Term fixed for 
redemption-^Whether mortgage could be 
redeemed before expiry of term fixed-^ 

j^Conatruetion of mortgage deed, 

wlhete the material conditions ot a usufruo- 
tuacy mortgage-deed ran as follows This . 
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MQrigag0MContiAufd). 
-^l.---Reddmpttdii— (Conefu(Z0(j). 

dsy 1 have takdn\Ra. 600 from you and 
mortgaged the properties. 1 h/ive thin day put 
you in possoBsioo of the properties and so you 
have to take the produce of the lands on 
aooount of interest. Xn case you pay the takos 
due to Government, 1 will piy the same to you 
when I pay the mortgage amount in rddempf 
tiou of the mortgage. For this I have given a 
term of 90 years from this date. I will redeem 
ill Jeishta month when there la no crop ** 
And the mortgagors sued to redeem before the 
expiry of the term of 90 years : 

Held thit, on a construction of the mortgage- 
deed, it oould be inferred ihat the parties 
intended that the mortgagee should be in 
undisturbed poMession of the mortgaged pro- 
perties for twenty years and that oonbequently 
the mortgagor’s suit was premature. 




Mortgag0---(CoHeludii). . ^ 

2.'~9ubFogatlon. • 

JJortgage-^Priority gp mortgagee — Subra- 
^ gation 

i The plaintiff, a seoofid mortgagee under an 
unregistered mortgage, 'paid off the amount due 
on a first asgiatered uTOrtgage as required by^ 
his mortgage* deed itself. When the first 
defondanf, who had taken a thiA mortgage 
(registered) without notice of the second mort- 
gage, brought the mortgaged taaale 

under his mevtgage, the plaintif| vulaijaied 
priority. X* 

Held that, in the oiroamstanoei^f the oaOe, 
the plaintiff had priority to th.. extent of the 
amount paid by him in satisfaction of 'tk^i first 
mortgage, inasmuoh as he did not intern^ 'io 
extinguish the seourity afforded by the first 
registered mortgage, which was a better seou- 
rity than his seoond unregistered one. Gadda 
Thimmiah v. Sanjeovlab, 23 Mys. O.C B. 


Per Chandrasekhara Iyer, J — In one sense, 
the fifing of a term for redemption i^ alwaysg 
lor the benefit of the mortgagor. He can 
* never be foreclosed before the term expires. 
Whether, over and above this, be has also the 
right to redeem the mortgage within the term 
fixed is essentially a matter of oonatcuotion, or, 
where the deed itself is silent on the point or 
Its language ambiguous, of inference from the 
nature of the mortgage, the operation of its 
terms and conditions, andany'^ther relevant 
oiroumstanoes from whioh the probable inten- 
tion of the parties Oiay reasonably bo inferred. 
Naranappa x. Yele Yeokataiamappa, 23 
Mys. O.C.K. 27fi. 

MILLiER, G.J and CHANDRASEKHARA 
ITER, J. 

^ Reference 16 Mys, C.O R, 113, DisL 

(2) Tei.det of mortgage-monoy— Offer to pay 
money on production of Succession Certificate 
with offer to redeem mortgage -Offer not 
upo^ditional— Liability to pay interest not 
snspended by snob offer. See CONTRACT ACT, 
No. 3, 23 Mys. C C R. 139. 


189. 

Miller, c. j. and Pabamasiva Aitab, j. 

References Q. 961; 8 M. 

C.O.R. 19. R. 

I 

Mortgagee la Poiieaiion. 

Mortgage with possession in 

deed that mortgagor should^ pay assess- 
menl^WhHhtr mortgagee paying it can add 
amount of payments to morigng^ff ^oney^ 

Where a deed of mortgage with possession 
provided that the assessment of the n>/-.Yigaged 
property was to be paid by the m'.v^gagor, 
without oontaioiog an express undertaking by 
the mortgagor that, in the event of the mort- 
g‘4gne making the payment, he (the mortgagor) 
would repay the money so paid, and, in a suit 
for redemption the mortgagee contended that he 
paid the assessment for a number of years and 
claimed to add it on to the mortgage-money : 

Held, that the mortgagee was entitled to do 
so and the absenoe of an express undertaking 
wan immaterial. AppaJI v. P.uttannalya, 
23 Mys. C.O.R 287. 

Miller, c j. and Pauamasiva Iyer, j. 


" (3) Separate and distinct part of m irlgaged 
property already redeemed with conseul of 
mortgagee — Suit*'4>^ redemption of remainder 
-^Court-fees payable. Bee COURT FEES 
BEOULATION (IV of 1900), No. 1, 23 Mys. 
C.O.R. 85 

(4) Mortgage deotee against father~Sons &ot 
made partied to suit-^Sale and pi^rbhase in 
execution by mortgagee- decree-holder— Right 
of SODS to redeem after ealC-^Suit for j^ospession 
—Court fees. See Hindu Law (aliena- 
tion). 28 Mys C.O.R. 250. 

#. 

(6) Mortgage with pcesoseioo -Stipalation 
in deed that mortgagor should pay assesement 
— Right of mortgagee paying it to add it ,to 
mortgage-money. See MORTGAGEE 
.FOSI^BSBIDN, 98 Mye. O.O.R. 987. c * 


References ; — 7 Mya. G O.R 20 ; 8 Mys. 0.0. 
H. 126, R. 

Myiore Land Revenue Code (Reg. lY of 1888) 

(1) 5s. 85, 88, 89, 113. 236-Znam Village-- 
Survey settlement introduced after grant 
— Suit to recover assessment at survey, 
roles without first bringing suit before 
- -i^^pUty QtommiSsioner— Maintainability fif 
suit— Evidence Act, S. 91— Unregistered 
^ ogreenf nt effecting abatement of rent. 

Where tne plaintiff, an iDaifidal)|of a vaiHSge 
into whijih survey settlement JrMcl been 
introdluoea efied to recover hie kadim 
tociimt a/tiassment at the settlement rate, and 
.)he^V:^nt oontoMoled, inter ^ alia, (1) that 
thatji the^'tfir.Cis not maintainable tnasmaoh 
as. the plaintiff had not previously brought a 
suit in tfae Revenue Court under 8. 88 of the 
Lwnil Revenue Code and (9) thfity even if the 
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lldS 


Hftota Land Revenue Code vReg. lYof 1888) 


-(0 Raided), . / allowed to revoke thij agreetaent entered 

■nit was mainUina'ule^ Jibe defendAQt had. ^on^ 'into bj him. The DistriqvJudge revereed the 
before the introdijotioo df the survey settlement Munait’s decree, holding Aat, as the plaintiff 


obtained, by an unre^latored agreement, a 
lease in g^erpetuity at* a rent of some Ba. 16 
»when the actual BBseesmonL wail.Rs. 31 and 
that he waa. thete^ore. liable lo pay rent at only 
Bs. 16 per donum. 

Held, followizig Vi Mys. C.C.B. 269, that, 
v^jvheQ onna^Jiijg^survey settlement is introduced, 
'•it isL^ot .U^oossary for the superieir holder to get 
it oonfiroBi^by a suit against each tenant in 
the Deput]^lQommi8sioner’a Court and that, 
therefore, the^eseut suit is maintainable. 

Beldj also, by the Chief Judge, that, aBsum< 
* iitijSiiiAnat* the unregistered agreement relied 
upon by the defendant, was not superseded by 
the settlement it could not bo proved, inasmuch 
as, according to S. 89 of the Land Revenue 
Code, Buph an agreement is g'^od only, if 
‘ registered, and that the oral evidcftioe wao 
inadmissible to prove the lease 


PjrPflrawusina Iyer, J,— Hpfhn where (1) thc'^p 


manSlSil rent of a kddtm tenant is altered by a 
registered instrument as provided by S. 99 of 
the Land^Revenue Code, or, (2j tbe iLoani has 
• seourod a pjfo e of madhyaha Und on perpetual 
leasiyuadC^. 86 of the Land Revenue Code, it 
the Governmmt, in th^c exeroino of the power 
conferred on i by the last paragraph of 8. 236 
of the L'^^i^cveuuo Code, canotions a survey 
sett’Jemenj^t the inslauce of the Tnamdar 
''tiering the subsisting oontraols between the 
inamdaiji^i^d his tenants, the rates prcrcrib'^d 
under suofi a sottlament and announced in the 
manner laid down in B. 113, whether they 
exceed or fall below the rents provided in the 
contracts, supersede the Utter and aro binding 
on inamdar and tenants alike by virtue of 
8. 237 of the Laud Revenue Code. Rama 
ohandvaRaov. Yenkata Rao, 23 Mya. C.C R. 
290. 

MILLER, C.J. and PARAMABIVA ITER, T. 

(2) S. 88. See No. 1, supra 

(3) B. 89. See No. 1, supra, 

{i) S> 113. See No. 1, supra. 

(5) S. 236. See No. 1, supra. 

Oaths Act IX of 1878). 

(1) 8s, 9 and Offer to be bound by an 
oath^ Subsequent withdrawal^ Failure to 
deposit Commissioner's fee. 

In a suit on a money bond, the defendanj^ 
Admitted the bond, but alleged « right to avi 
it for fraud and misrepreaentatiip. iths 
ooiftse of the trial, he challenged the|]aintiff to 
swear to the truth of his claim in a fimpla ai|d 
consented to ^dacree being passed aganst hiiA, 
if the pla^iff took the preacrilad oat4* 
The plaintiff Jnogfted the ohalloageland^also 
agreed that, failed lo take thef 

suit might be dismisbed. A Commissi] 

• appointed to adYninister the oi 
defendant resiled from his challeflS^, and fail, 
^to deposit the Oommiasioner’e fee. Vho suil 
was deoceed as praysd in the plaint 
Munsil on the ground that the defendant 


Oaths Act <X of 1878)— (Ctnciudedl. 


oould not be compelled to take the oaljh, the 
defendant could not be compelled to accept it : 
jffSeld, OQL/ppeftl* that the plaintiff was enti- 
fed to a deorep/inasmiioh as the defendant, who 
Aould be considered to have agreed to give no 
evidence in the case other than that of the 
plaintiff on the agreed oath, prevented the 
giving of that evidence by a refusal, without 
good grounds* to abide by his oballenge and by 
failure to deposit tbe Oommissioner’s fee to 
enable tbe plaintiff to take tbe oath. Kottige 
Hanumappa v. Hanumanthappa, 23 Mys. 
C.e.R. 116. 

MILLER, C .r. and OHANDRASEEHABA 
AIYAB, J. 

References : — 12 Mys. G.O.B. 169 , F,‘, 22 Mya. 
O.e.R. 72 , 17 M.L J. 99 ; 31 M. 1 , R 


(2) 8. 10. See No. 1, supra. 


Parties to Suit. 

Suit on promissory note— Collateral members 
of joint family of maker ot promissory note, if 
cm bo impluaded in such suit. See AOKNOW* 
LEDGMENT OF LIABILITY, 23 Mya. O.C.R- 
267 [vide pigo 10. supra). 

Practice and Procedure, 

Adjournment subjaot to condition of dis- 
miaaal on default to appear on adjourned date 
— ** No instruct iocs ** reported by pleader— 
jFailure to appear— Tlismi<j8al o1 suit— Petition 
for restoration o' suit not proper procedure— 
Appeal m proper remedy. See ADJOURNMENT, 
No. 1, 23 Mya. O.C.R. 276, 

Procession. * * 

(1) Coziilucl of series of prooesdioos tlirough 
public streets — Enquiry by police - Magistrate’s 
order roguiating preoedence of prooess'bns 
according to niamoof— Failure to got pte^(> 
enoo — Suit for declaration of right to preced- 
ence and for damages— Maintainability. See 
Public Street, No. l, 23 Mys, 0.0. R. 113. 

(2) Bight of user of public streets— Nou-oser 
for long time if will deprive ^izeps’ rigbt to 
use public streets for lawfurpurposes— When 
such right may be lost— Liability of persons 
interfering with anuther’s right to eono^uot pro* 

an^j^ssion. Boa PUBLIC STREET, No. 2, 28 
My% 0.0 R. 133. 

Promiiiorjf Note. 

(1) Barred debt, consideration for fresh pro- 
note— Omission to speoiffoally refer to barred 
debt in later agreement— Enforoaability of 
pro-note. .See CONTRACT ACT, No. 1, 23 Mys. 
C.C.B. 131. 

(2) Minor mentioned in pro-note as owner 
of money lent— Note in name of his mother 
as guardian— Right of minor to sua npob 
aao^Dote, Bee GUARDIAN AND MINOR, No. 1, 
23 Plji. O.O.B. lai. 
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Poblie Btnet. / 


riea of 

JCnguiryV 


(1) Proessflton— *Aone<ttc^ of a serUs 
CBisiona throii^ puhlio streets 
by the police — Sagistrate*3 order regulating 
the order of going according to mamool - 
Suit against a person examined by the 
poliee^Maintainability, ^ 

The plaiatifl’e right to carry in" procossid.i 
the idoli of Kama and Rati through oortaih 
public Btrseta being recognised by a ^vil OouA 
decree, he applied for and obtained a liooti<3e 
from the City Magistrate in Match, 1915. The 
plaintiff, however, apprehended some trouble 
between defendant and himself as to the order 
of preoedence of their respective processions 
and petitioned to the Magistrate for protection 
of his rights. The City M>«giBtrate, after 
receiving a police report, decided that the police 
should fix the order of the processions according 
to mamool. It appeared that the defendant was 
one of those, who made a statement to the 
police during their enquiry regarding the 
cijLstomary order of processions. The plaintiff. 
Laving failed to obtain precedence over thl> 
defendant in the order fixed by the police, sued 
for declaration and damages, on the ground 
that the defendant had infringed his right and 
had occasioned the withdrawal of the license 
granted to himt 

Held, that the report of the police and the 
consequent order of the Magistrate had not the 
effect of withdrawing the license originally 
granted to the plaintiff and that he was not 
prevented from conducting his procession by 
any act amounting to an infringement of his 
rights. 

Held, further, that, in the ciroumstanoes of 
the case, the defendant was not responsible for 
the result of the enquiry, the more so as it was 
started after t^ application of the plaintiff 
< himself. ShaulTavappa v. Ammichinnappa, 
33 MSs. C.O.R. 113. 

MiftiiER, o.J. and Chandrasekhara 
Aiyar, j. 




Pobllo Street— (Conei«d«i>. 

face of threatened disturbance, -^quoted with 
approval. Ohickaveevaf Betty v. Huohappa, 
}!3 Mya O.O.R. 133. 

CnANDBASEKHAnfA AlTAB and PABAHA- 
SIVA aiyar, JJ.* , 

References : — CtM. 2(J5 ! 16 ^Mys O.O.R. 35,^ 

B. * 

Rateable Dlitvibution. 

Civ. Pro, Cfide, Ss. 51 ancT^/sTp. JjXI,- 
r. 11 <2)^Execution of decree-application 
for rateable distribution fvjf^Lishing all 
particulars required by 0. * XXI. r. 11 — 
Separate execution application • nof neces- 
sary, ' ' 

An application, which is in form an execution 
application and which furnishes all the parti* 
oulars prescribed in 0. XXI, r. 11 of the Civ. 
Pro. Code, is none the less au agplioation 
for execution in substance as well, because the 
assistance which it asks for from the Court is 
*he benefit of a^teable distribution of assets ; 
and o separate ezeoution applicatioli *i^^not 
necessary to entitle the applicant to sbi^re in 
such rateable distribution under 8 of the 
Civ. Pru. Code. Lakraaji v. Mir Dlstlglv Sab, 
33 My.s. C C.R 170. ./f ^ ‘ 

Chandrasekhara aiyar (nd Pabama* 

SIVA AIYAR J.J. i 

Reieiencis : —3 Mys. C C.R. 82, M, 25, 
R. ^ 

Reg. lY of 1888 (Mysore). * ' 

See Mysore Land Revenue Code. 

Reg. Yll of 1899 (Mysore). 

See Land ACQUISITION REGULATION. 

Reg. VI of 1911 (Mysore). 

Bee INSOLVENCY REGULATION, 


' Public streets^^ Right of user ^Procession, 
Mere non-user for any length of time cannot 
take away the inherent natural right of a 
citizen to use the public streets for a lawful 
" purpose iu a lawful manner ; nor can such a 
right be extinguished even by oooasional opposi- 
tion or other c^gduot on the pare of other 
oitizens that has not itself ripened, by virtue of 
long ani recognized acceptance, iuto a valid 
oufltom. ^ 

Peraons, who set the local authorities m 
motion with a view to prevent another pefsou 
from exetOiidng his lawful right tdc^onduot a 
procession and who actively oppose the grant of 
the license applied for by him, cknnot, by 
pleading that they merely figured ae witnesses 
at the enquiry Of furnished no more than their 
opinion, escape liability in damages for any 
resulting interference with the exercise of the 
right. 

Certain observations, oontained in 6 M. 303 
(930 and 331), in regard to the oonsiderat^ne 
that ahould guide the magietreoy in dealing 
'With- the eteroieo of lawful rights in ^e. 


Rent Suit. 


Inamdar of village where survey settle- 
ment introduced after grant— Suit to recover 
assGHnment at sottlemont rate from Jeadim 
t<)Daat— Superior holder if bound Co get it 
confirmed against each tenant by suit in 
Revenue Court before suing in Civil Court— Plea 
of written lease at lower rate of rent^ but 
unregistered — Agreement invalid for want of 
istratioD— Oral agreement prior to suol) 
. [so if may be ^proved. See MYSORE LAND 
ObDE, No. 1, 33 Mys. O.G.R. 390. 

RAjudloJta. 

ifuriadicKion of Civil Ooatto to ^ide titl. to 
‘ uneniranrfiised devadaya inctgn laalbrially and 
substantiflly in issue in former^ suit so as to 
maVq^ i*i imperative oo defendant to raise that 
^tt(BR<&a4];etein— tJuestioD of such jurisdio- 
tioL howevePIllLt heard and finally decided— 
Queatioib of such jurisdiction it beoometfis 
jvdieata. Bee JURISDICTION (Ov OlVlXi 
Cb^^TS), 98 Mys. CiO.R. 89. 





DIGEST OF GASES. 


1903 


Beitltailon. 

Civ. Pro* Code; Ss, 144, 151— Ez parte 
^decree, tSxecutioH thereof and^ delivery 
of property "Subiejiuent setting aside of^ 


deere^-^ Application for restitution^^Appli^ meat how far diBoharRe** of debt due by judg- 


cability of 8. 144. 

Where an ex parte decree was set aside by 
^he CouA that JDassed ft au& beftgre the suit 
\%ps finally dis^l^d of therAfter, the defend- 
aDtff*^pplied^Ryr rll^titution of property, that 
had been taken possession of by the plaintiff in 
4 } 2 Eeoutioi^ 2 ^^Qh decree ; 

^ BM, the Full Bench, that, when once 
the decree was set aside, the parties 

were ontitlSi^IjO be restored aq far as possible to 
ih^ position wll^h they occupied before it was 
^passed jfiad tbaVconsequently, the defendants 
"w^awiAiGed to restitution under S. 144 of the 
Oiv. PrOi Code, that section being applicable 
not merely to a case where a decree is set aside 
by a superior ^urt, but also to oue where it is 
set aside by the Court whiclipassed it. Puttaona 
'V. Pttttachari, 93 Mys. G.C.R. 180 (F.%.). 

MILIiBR. C J., CHANDRA^^nARA AlYA 
Wan* Paj% AM ASIYA Iyer, jj. 

References .—20 Mys. O C,R. 1 ; 31 Ind. Cas. 
.305 ; 28 113 ; 30 A. 47G ; 10 M. I.A. 419 ; 33 

927. R, 

Restoration. 1 

Adjournt|J|R subject to condition of dismissal 
on defaul9V} appear on adjourned date — 
iVd instructions reported by pleader— Failure 
to appji^al^Dismissal of suit— Petition for 
restoration of suit not proper prooodure — Appeal 
in proper remedy. See ADJOURNMENT, "So. 1, 
23 Mys. GiC.R. 275. 

Right of Balt. 

(1) Minor mentioned in pro-note as owner of 
money lent — Note in name of his mother as his 
guardian — i^ight of minor to sue upon suoh 
note. See 'GUARDIAN AND MINOR. No. 1, 23 
Mys. O.C.B, 161. 

(2) Gonduol of series of prooesoiona through 
publio streets— Fjoquiry by police — Magistrate’s 
order regulating precedence of prooessions 
according to tnamoof— Failure to got preced- 
ence — Suit for declaration of right to preced- 
ence and for damages — Maintainability. Bee 
Public Street, No. l, 23 Mys. C.O.R. 113. 


SatlifactloD of Doovoe. 

Insolvency of some of sevi^al decree- holders— 
Payment in satisfaction uf decree to each 
insolvents with knowledge of inpolvenoy— Pay- 


tvVal de( 


ment-debtor. See INSOLVENCY ReouLATION 
iVI OP 1911)^No. 1, 93 Mys. C.O.R. 121. 

T ltTng atlrfe Bale. 

Civil I ule of Practice No, 9, dated IZth 
September, 1878— RaZs * on the spot.' 

Civil Rule of Practice No. 9 of the 13th 
September, 1878| requires that, if a eale ‘ou the 
spot ’ is asked for by the judgment-debtor, 
the property ehalt bo ordered to be sold iu 
the village in which it ib attached. If this is not 
done, tbo sale may be set aside. Chovdiah V. 
Naraaamraa, 28 Mys. C.O.R. 322. 

Miller, c j. and Chandrasekhara 

lYAR, J. 

Small Causes Court, JurladlctioB of. 

Small Causes suit — Whether clairA for 
interest by wap of damages ts within 
Cause jurisdiction. * 

A claim for reasonable ioteroet by way of ^ 
drmageu on money claimable in a Small Oauee 
suit is within the Sm'iil Cau!;e<i junsdiotion of a 
Court. Rudrappa v. Durgappa, 23 Mys. 

G C.B. 314 

PARAMASIVA lYER, J. 

Specific Relief toi. 

(1) Be. 39. 42— Suits under sections. Nature 
of and diBtiDcliGu between^' Declaratory decree 
and coosequeutial relief, Suit for, if common 
category of. Bee COURT FEES* REOULATION 
(III CP 1900), No. 2, 23 Mys. G.C.R. 197. 

(2) S. 42 — Alienation by mother as guardian 
of minor owner — Death of mim^ before attain- 
ing majoritj— Suit by preaumpwe reversioner • 
to set aside alienation— Maintainability. *8ee 
HINDU Law (RPVBRSlON^Rb), No. 1, 19 Mys. 
C.O.R. 89. 

(3^,8. 42. See No. 1. supra, 

Wliit. • 

Suit for declaration that w*ll is fo^ry— 
Limitation of three years for suit wbei^ begins « 
to run, from time when registration of doou-* 
ment or its oouteots become knovQ to plaintiff. 
Bee Limitation reoulatI^, wo. 4, 23 
Mys. C.O.R. 293. 
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